A 

0 
0 
0 

7 

7 
4 

2 

7 
7 

8 

UC  SOUTHERN  RE 

Hill 

GIONAL  LIBRARY  FACILITY 

HI  III 

THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


GIFT  OF 


John  B  Surr 
G.W.  and  Wm  Hellyer 


Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/encyclopediaoffo16michiala 


KEY  TITLES 


Give  the  formal  parts  of  pleadings  in  each  particular  juris- 
diction, furnishing  the  method  of  making  the  forms  in  the 
other  titles  of  general  application.  Thus,  to  adapt  the  New 
York  complaint,  Form  No.  4999,  to  use  in  California,  turn  to 
the  Key  Title  COMPLAINTS,  and  substitute  the  formal 
parts  of  the  California  complaint  as  given  in  Form  No.  5910 
for  the  formal  parts  in  Form  No.  4999,  and  the  complaint 
becomes  good  for  California.  In  the  same  manner,  this 
form  may  be  used  in  other  jurisdictions.  Again,  take  the 
Michigan  bill,  Form  No.  5638;  to  adapt  this  bill  to  use  in 
another  jurisdiction,  as  for  example  in  the  District  of  Colum- 
bia, turn  to  Form  No.  4268  in  the  Key  Title  BILLS  IN 
EQUITY  and  substitute  the  formal  parts  there  given  for  the 
formal  parts  in  Form  No.  5638.  In  like  manner,  any  declara- 
tion, as  for  instance  the  Illinois  precedent.  Form  No.  6875, 
may  be  readily  transformed  into  a  declaration  for  use  in 
another  jurisdiction  by  referring  to  the  Key  Title  DECLA- 
RATIONS for  the  formal  parts.  The  Key  Titles  thus  far 
are  AFFIDAVITS,  ANSWERS,  BILLS  IN  EQUITY, 
COMPLAINTS,  CRIMINAL  COMPLAINTS,  DECLA- 
RATIONS, DEMURRERS,  INDICTMENTS,  INFOR- 
MATIONS IN  CRIMINAL  CASES,  JUDGMENTS 
AND  DECREES,  MOTIONS,  NOTICES,  ORDERS, 
PETITIONS,  PLEAS,  REJOINDERS  AND  SUBSE- 
QUENT PLEADINGS,  REPLICATIONS  AND  RE- 
PLIES. 
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a.  Commencement,  2. 

b.  Conclusion,  4. 
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a.  Comtnencefnent,  15. 

b.  Conclusion,  16. 
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(2)    IVith  Verification,  16, 

2.  Under  Statute,  16. 
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CROSS-REFERENCES. 

For  Form  of  Rejoinder  to  Reply  Alleging  Accord  and  Satisfaction,  see 
the  title  ACCORD  AND  SATISFACTION,  vol.  i.  Form 
No.  417. 

For  Form  of  Rejoinder  to  Replication  to  Flea  of  Alien  Enemy,  see  the 
title  ALIEN  ENEMY,  vol.  i,  Forjn  No.  iiJ2. 

For  For7n  of  Rejoinder  Denying  Award,  see  the  title  ARBITRA  TION 
AND  A  WARD,  vol.  2,  Forin  No.  2233. 

For  For^n  of  Rejoinder  that  Plaintiff  was  a  Trespasser,  in  an  Action  for 
Unlawful  Expulsion  of  Passenger,  see  the  title  CARRIERS, 
vol.  4,  Form  No.  3100. 

For  Form  of  Demurrer  Accompanying  a  Rejoinder,  see  the  title 
DEMURRERS,  vol.  6,  Form  No.  7178. 

For  Form  of  Demurrer  to  Rejoinder,  see  the  title  DEMURRERS,  vol. 
6,  Form  No.  7179. 

For  Forms  of  Rejoinders  in  Quo  Warranto,  see  the  title  Q  UO  WAR- 
RANTO, vol.  15,  p.  213. 

For  Form  of  Surrejoinder  in  Quo  Warranto,  see  the  title  QUO  WAR- 
RANTO, vol.  15,  Form  No.  i6g42. 

See  also  the  GENERAL  INDEX  to  this  work. 

16  E.  of  F.  P. —  I.  1  Volume  16. 
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I.  REJOINDERS. 

1.  In  General.! 
a.  Commeneement.' 


1.  General  Nature  of  Rejoinder.  —  A  re- 
joinder is  the  defendant's  answer  to 
plaintiff's  replication,  and  is  governed 
by  the  same  rules  as  those  which  affect 
picas.  I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  627.  By  rejoining,  all  ques- 
tions of  law  upon  the  replication  are 
waived.     Hanchet  v.  Ives,  69  111.  App. 

83. 

Under  code  practice,  the  pleadings 
are  generally  not  allowed  to  extend 
beyond  the  reply.  New  matter  in  the 
reply  is  deemed  controverted  without 
a  rejoinder.  Hughes  v.  Durein,  3  Kan. 
App.  63;  Continental  Ins.  Co.  v.  Pearce, 
39  Kan.  App.  396;  Board  of  Education 
V.  Shaw,  15  Kan.  33.  But  it  has  been 
held  that  if  a  rejoinder  is  filed  and  the 
parties  treat  it  as  legal  and  valid,  ob- 
jection to  it  is  waived  and  the  supreme 
court  will  treat  its  allegations  as  if 
contained  in  the  defendant's  answer. 
Crapster  v.  Williams,  21  Kan.  109. 

Not  Proper  to  New  Assignment.  —  A 
new  assignment  being  in  the  nature  of 
a  new  declaration  and  dismissing  pre- 
vious pleadings  from  consideration  so 
far  as  respects  the  matter  newly  as- 
signed, the  defendant  should  plead  to 
it  precisely  as  to  a  declaration,  either 
by  denying  the  matter  newly  assigned 
by  the  plea  of  not  guilty  or  by  answer- 
ing it  by  a  special  plea  of  matter  of  justi- 
fication, and  he  may  plead  several 
pleas.  To  the  plea  or  pleas  to  the  new 
assignment  the  plaintiff  should  reply 
precisely  as  to  pleas  to  a  declaration. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
613,  614.  In  this  respect  a  rejoinder 
will  not  be  regarded  as  a  plea  and  is 
improper.  Jones  v.  McNeill,  i  Hill  L. 
(S.  Car.)  84. 

Matter  of  estoppel  need  not  be  set  up 
by  rejoinder  if  it  appears  in  the  repli- 
cation. The  defendant  may  take  ad- 
vantage of  it  by  a  demurrer.  McFar- 
land  V.  Rogers,  i  Wis.  452. 

2.  Commencement  —  Generally.  —  The 
rejoinder  must  refer  by  apt  and  proper 
words  to  the  replication.  Where  the 
form  of  the  rejoinder  was  substantially 
thus:  "And  the  said  Richard  Roe 
says,  etc.,  and  of  this  he  puts  himself 
upon  the  country,"  it  was  held  bad. 
Macfarland  v.  Dean,  Cheves  L.  (S. 
Car.)  64. 


Actionem  Non.  —  By  statute,  in  some 
jurisdictions,  allegations  of  actionem 
non  or  actionem  ulterius  non,  or  to  the 
like  effect,  are  unnecessary.  Fla.  Rev. 
Stat.  (1S92),  §  1037;  Md.  Pub.  Gen. 
Laws  (1888),  art.  75,  §  4;  Miss.  Anno. 
Code  (1892),  §  708;  Va.  Code  (1887),  § 
3265;  W.  Va.  Code  (1899),  c.  125,  §  22. 

Duplicity —  Generally.  —  A  rejoinder 
must  be  single,  and  the  court  cannot 
give  leave  to  the  defendant  to  rejoin 
several  matters,  for  the  statute  of  Anne 
does  not  extend  to  rejoinders,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  627. 
See  also  Slocumb  v.  Holmes,  1  How. 
(Miss.)  139;  Probate  Judge  v.  Lane,  50 
N.  H.  556;  Van  Voorst  z*.  Morris  Canal, 
etc.,  Co.,  20  N.  J.  L.  167. 

In  an  action  on  a  constable's  bond,  a 
rejoinder  to  the  first  breach  assigned 
in  the  replication  that  there  was  no 
such  execution  issued,  indorsed  and 
delivered  to  the  defendant,  nor  did  he 
neglect  or  refuse  to  return  the  same  in 
manner  and  form,  etc.,  was  held  de- 
murrable for  duplicity.  But  a  rejoin- 
der to  the  second  breach  that  there  was 
no  such  execution  issued,  indorsed  and 
delivered  to  the  defendant  in  manner 
and  form,  etc.,  was  held  not  double. 
Boatright  v.  State,  8  Blackf.  (Ind.)  8. 

For  other  cases  in  which  the  rejoin- 
ders were  held  bad  for  duplicity  see 
Barnes  v.  Matteson,  5  Barb.  (N.  Y.) 
375;  Tuttle  V.  Smith,  10  Wend.  (N.  Y.) 
386;  Monroe  County  v.  Beach,  9  Wend. 
(N.  Y.)  143;  U.  S.  V.  Cumpton,  3  Mc- 
Lean (U.  S.)  163. 

Several  Facts  Constituting  One  Defense. 
—  If  the  several  facts  alleged  form  one 
connected  proposition  and  are  constitu- 
ent parts  of  the  same  entire  defense, 
the  rejoinder  is  not  double.  Hunt  v. 
Haven,  52  N.  H.  162;  Tebbets  v.  Tilton, 
24  N.  H.  120;  M'Clure  v.  Erwin,  3 
Cow.  (N.  Y.)  313;  U.  S.  V.  Cumpton,  3 
McLean  (U.  S.)  163. 

Must  Traverse  or  Confess  and  Avoid 
Replication.  —  The  rejoinder  must  trav- 
erse some  material  allegation  of  the 
replication  or  it  must  admit  the  facts 
alleged  and  set  forth  such  new  facts  as 
neutralize  or  avoid  the  effect  of  them. 
Hightower  v.  Ogletree,  114  Ala.  94; 
McGavock  v.  Whitfield,  45  Miss.  452; 
Probate  Judge  v.  Ordway,  23  N.  H.  198. 
Volume  16. 
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If  the  rejoinder  fails  to  traverse  or 
confess  and  avoid  the  allegations  in  the 
replication,  the  latter  must  be  taken  as 
confessed  and  proved.  Pegram  v.  Mc- 
Cormack,  14  Iowa  141;  Atty.-Gen.  v. 
McQuade,  94  Mich.  439;  Hinchy  zi. 
Foster,  3  McCord  L.  (S.  Car.)  428. 

A  rejoinder  which  contains  no  denial 
of  the  matter  in  the  replication,  but  is 
in  fact  a  negative  pregnant,  that  is,  a 
denial  which  tacitly  admits  the  facts  it 
seems  to  controvert,  is  bad.  Probate 
Judge  V.  Ordway,  23  N.  H.  198. 

Traverse  of  Immaterial  Allegations. — 
The  rejoinder  must  answer  the  replica- 
tion and  not  evade  it  by  traversing  im- 
material allegations.  Farley  Nat.  Bank 
V.  Henderson,  118  Ala.  441 ;  Kimball 
V.  Penney,  117  Ala.  245;  Roop  v.  Dela- 
haye.  2  Colo.  307;  Ryan  v.  Vanland- 
jngham,  25  111.  128;  Conard  v.  Dowling, 
7  Blackf.  (Ind.)  481;  Thompson  v. 
Means,  11  Smed.  &  M.  (Miss.)  604; 
Union  Bank  v.  Clossey,  11  Johns.  (N. 
Y.)  182;  Satterlee  v.  Sterling,  8  Cow. 
(N.  Y.)  233:  Providence  v.  Adams,  11 
R.  I.  190.  And  must  not  contain  an 
immaterial  issue.  Langkopff  v.  West, 
3  Har.  &  M.  (Md.)  197;  Probate  Judge 
V.  Ordway,  23  N.  H.  198;  Monroe 
County  V.  Beach,  9  Wend.  (N.  Y.)  143. 

Must  Not  Traverse  a  Traverse.  —  A 
rejoinder  must  not  traverse  a  good 
traverse  in  the  replication.  Den  v. 
Sanderson,  18  N.  J.  L.  426.  But  where 
the  traverse  in  the  replication  is  of 
some  immaterial  point,  the  rejoinder 
may  disregard  it  and  tender  another 
traverse,  Breck  v.  Blanchard,  20  N.  H. 
323- 

Facts  constituting  defense  must  be 
stated,  and  where  mere  conclusions  of 
law  are  stated  the  pleading  is  insuf- 
ficient. Tracy  v.  Rathbun,  3  Barb. 
(N.  Y.)  543. 

Matters  of  evidence  must  not  be  stated 
in  the  rejonder.  Hoard  v.  Garner,  i 
Sandf.  (N.  Y.)6i4. 

Time  and  place  —  Generally,  —  The  re- 
joinder should  contain  a  statement  of 
the  time  and  place,  showing  when  and 
where  the  several  acts  set  up  in  the 
pleading  took  place.  Barnes  v.  Matte- 
son,  5  Barb.  (N.  Y.)  375. 

Under  Statute.  —  By  statute,  in  some 
jurisdictions,  allegations  of  time  or 
place  are  unnecessary,  except  in  cases 
where  time  and  place  form  a  part  of 
the  grounds  of  defense.  Md.  Pub. 
Gen.  Laws  (1888),  art.  75,  ^  4;  Miss. 
Anno.  Code  (1892),  §§672.  681. 

Must  be  Direct  and  Positive.  —  The  re- 
joinder must  be  direct  and  positive  in 


its  averments  and  not  argumentative. 
Tracy  v.  Rathbun,  3  Barb.  (N.  Y.)  543. 
See  also  Wood  v.  Leslie,  35  N.  J.  L. 
472.  And  it  must  not  be  a  mere  repeti- 
tion of  the  plea.  High  tower  v.  Ogle- 
tree,  114  Ala.  94;  Thompson  v.  Means, 
II  Smed.  &  M.  (Miss.)  604.  Or  of  the 
replication.  Western  Assur.  Co.  v. 
Hall,  120  Ala.  547. 

Must  Not  Depart  from  the  Flea.  —  A 
rejoinder  must  support  and  not  depart 
from  the  plea,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  627;  Wiard  v. 
Semken,  19  D.  C.  475;  McGavock  v. 
Whitfield,  45  Miss.  452;  Probate  Judge 
V.  Lane,  50  N.  H.  556. 

Where  the  rejoinder  shows  a  reliance 
upon  proof  to  be  offered  of  new  matter 
which  is  not  stated  or  referred  to  in 
the  previous  pleading,  it  is  a  departure. 
Pease  v.  McKusick,  25  Me.  73. 

For  other  cases  in  which  rejoinders 
have  been  held  bad  for  departure 
see  Warren  v.  Powers.  5  Conn.  373; 
Kilgore  v.  Powers,  5  Blackf.  (Ind.)  22; 
Harper  v.  Hampton,  i  Har.  &  J.  (Md.) 
453;  Hapgood  V.  Houghton,  8  Pick. 
(Mass.)  451;  Keay  v.  Goodwin,  16  Mass. 
i;  Larned  v  Bruce,  6  Mass.  57;  Van- 
zant  :'.  Shelton.  40  Miss.  332;  Joy  v. 
Simpson,  2  N.  H.  179;  Smith  v.  Feiter, 
61  N.  J.  L.  102;  Bennington  Iron  Co. 
V.  Rutherford.  18  N.  J.  L.  467;  Den  v. 
Sanderson,  18  N.  J.  L.  426;  Andrus  v. 
Waring,  20  Johns.  (N.  Y)  153;  Barlow 
V.  Todd,  3  Johns.  (N.  Y.)  367;  Munro 
V.  Alaire,  2  Cai.  (N.  Y.)  320;  M' Sherry  v. 
Askew,  I  Yeates  (Pa.)  79;  Ordinary  v. 
Bracey,  i  Brev.  (S.  Car.)  191;  Johnston 
V.  Dew,  5  Hayw.  (Tenn.)224;  McGowan 
V.  Caldwell,  i  Cranch  (C.  0481. 

If  the  rejoinder  varies  from  the  plea 
in  time,  place,  or  other  matter,  and 
that  is  immaterial,  it  is  not  a  departure. 
McMechan  v.  Hoyt,  16  Ark.  303. 

Where  the  plea  alleged  that  a  war- 
rant  for  taxes  was  under  seal,  the  seal 
not  being  essential  to  the  validity  of 
the  warrant,  it  was  held  that  a  re- 
joinder, omitting  the  allegation  in  the 
plea  that  the  warrant  was  under  seal, 
was  not  a  departure.  Thompson  v. 
Fellows,  21  N.  H.  425. 

For  other  cases  in  which  the  re- 
joinder has  been  held  not  to  depart 
from  the  plea  see  Mathews  t-.  Hamblin, 
28  Miss.  611;  Allen  v.  Watson,  16 
Johns.  (N.  Y.)  205;  Dutton  v.  Holden,  4 
Wend.  (N.  Y.)  643;  Burr  v.  Baldwin, 
2  Wend.  (N.  Y.)  580;  Racine  v.  Barnes, 
6  Wis.  472. 

Notice  of  Special  Matter  of  Defense.  — 
In  Holbrook  v.  Brooks,  33  Conn.  347, 
3  Volume  16. 
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Form  No.  17456.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  706.) 

In  the  King's  Bench  (or  Common  Pleas  or  Exchequer). 

Trin.  Term,  51  Geo.  III. 
Richard  Roe 

ats. 
John  Doe. 

And  the  said  Richard  Roe.,  as  to  the  said  replication  of  the  said 
John  Doe  to  the  said  second  ^Xtz.  of  him,  the  said  Richard  Roe.,  saith, 
that  the  said  John  Doe  ought  not  by  reason  of  anything  by  him  in 
that  replication  alleged,  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  the  said  Richard  Roe,  because  he  saith  that 
(^Here  state  the  subject-matter  of  the  rejoinder). 


b.  Conclusion.* 


(1)  To  THE  Country. 


the  defendant's  rejoinder  was  a  gen- 
eral denial  of  the  allegations  of  the 
replication,  accompanied  by  a  written 
notice  that  special  matter  would  be 
offered  in  evidence  at  the  trial.  The 
court  was  inclined  to  think  this  mode  of 
pleading  allowable. 

1.  See,  generally,  supra,  note  I,  p. 
2. 

2.  Conclusion  —  Generally.  —  When 
the  replication  concludes  with  a  verifi- 
cation, the  rejoinder  usually  denies  it 
and  concludes  to  the  country:  "and 
of  this  he,  the  said  defendant,  puts 
himself  upon  the  country,"  etc.  But 
when  the  rejoinder  introduces  new 
matter,  it  must,  as  in  the  case  of  a 
plea  or  replication,  conclude  with  a 
verification,  in  order  that  the  plaintiff 
may  have  an  opportunity  of  answering 
it.  If  the  defendant  denies  several 
matters  alleged  in  the  replication,  the 
rejoinder  may  conclude  to  the  country 
without  putting  the  matters  in  issue 
severally  and  distinctly.  Thus,  if  to  a 
plea  of  infancy  the  plaintiff  has  re- 
plied that  some  of  the  goods  were 
necessary  clothing  and  the  residue  was 
necessary  food,  a  general  denial  in  the 
rejoinder  concluding  to  the  country 
will  suffice.  I  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  628. 

Where  there  are  several  replica- 
tions, particularly  where  some  conclude 
to  the  country  and  others  with  a  verifi- 
cation, the  conclusion  may  be:  "  and  the 
said  defendant,  as  to  the  said  repli- 
cations of  the  said  plaintiff  to  the  said 


second  and  third  pleas  of  him,  the  said 
defendant,  and  which  the  plaintiff  hath 
prayed  may  be  inquired  of  by  the 
country,  doth  the  like."  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  627. 

By  statute  or  rule  of  court,  in  some 
jurisdictions,  a  formal  conclusion  is  un- 
necessary. Dist.  of  Col.  Supreme  Ct. 
Com.  L.  Rules,  No.  25;  Md.  Pub.  Gen. 
Laws  (1888),  art.  75,  §  4, 

To  the  Country.  —  A  rejoinder  which 
traverses  the  replication  must  conclude 
to  the  country.  Probate  Judge  v. 
Ordway,  23  N.  H.  198;  Providence  v. 
Adams,  li  R.  L  190. 

To  the  Court.  — A  rejoinder  of  nul 
tiel  record  should  conclude  to  the  court 
and  not  to  the  country.  Davis  z'.  Crow, 
7  Blackf.  (Ind.)  129. 

A  rejoinder  which  puts  in  issue  an 
act  of  incorporation,  passed  by  the 
legislature  of  any  state,  must  not  con- 
clude 10  the  country,  because  the  act  is 
proved  by  record  and  is  for  the  court 
only.  Bennington  Iron  Co.  v.  Ruther- 
ford, 18  N.  J.  L.  467- 

iVith  Verificatiofi.  —  When  the  re- 
joinder introduces  new  matter,  it  should 
conclude  with  a  verification.  Probate 
Judge  V.  Lane,  50  N.  H.  556;  Joslyn  v. 
Tracy,  19  Vt.  569. 

Prayer  of  judgment  is  by  statute  or 
rule  of  court,  in  some  jurisdictions,  de- 
clared unnecessary.  Dist.  of  Col.  Su- 
preme Ct.  Com.  L.  Rules,  No.  25;  Fla. 
Rev.  Stat.  (1892),  §  1037;  Miss.  Anno. 
Code  (1892),  g  708;  Va.  Code  (1887),  § 
3265;  W.  Va.  Code  (1899),  c.  125,^22. 
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Form  No.  17457' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  706.) 
And  of  this  he,  the  said  Richard  Roe,  puts  himself  upon  the  country, 
etc. 

(2)  With  Verification. 

Form  No.  17458.' 

(2  Chit.  PL  (3d  Am.  from  2d  Lond.  ed.)  706.) 

And  this  he,  the  said  Richard  Roe,  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  said  Johti  Doe  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  the  said  Richard  Roe,  etc. 

2.  In  the  Various  States. 

ALABAMA. 

Form  No.  17459.* 

The  State  oi  Alabama,  )  t    ^-u    /-•       v/^       «-    c  ^v     a     t>  /i/i 

,^     .  r-       i       '  >•  in  the  C/;r«;/Court,  oxf^/ffw^^rTerm,  iqOO. 

Montgomery  County.       \  '      -^  '    ^ 

Johti  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  the  defendant,  for  rejoinder  to  the  //z/r^ replication  of  the  said 
plaintiff,  says  (^Here  set  out  a  succinct  statement  of  the  facts  relied  on  as 
an  answer  to  the  replication). 

Oliver  Ellsworth,  Attorney  for  Defendant, 
(^Verification.y^ 

CONNECTICUT. 

Form  No.  17460.' 

(Conn.  Prac.  Act,  p.  238,  No.  458.)* 

John  Doe     )  Superior  Court, 
against       \  New  Haven  County, 
Richard  Roe.  )  January  Term,  i  ^80? 

Rejoinder. 
By  leave  of  court,  the  defendant  further  pleads  and  says, 
I.   In  respect  to  \.\\q  first  paragraph  of  the  reply,  the  facts  therein 

1.  See,  generally,  supra,  note  2,  5.  Connecticut.  —  Pleadings  subse- 
p.  4.  quent  in  their  nature  to  the  complaint, 

2.  See,  generally,  supra,  note  2,  answer  and  replication  may  be  had,  if 
p.  4.  necessary,  by  leave  of  the  court.     Gen. 

3.  Alabama. —  Statutory  rules  relative  Stat.  (1888),  §  875. 

to  pleas  and  replications  apply  to  all  6.  Practice-act  forms  are  sufficient   in 

subsequent  pleadings.   Civ.  Code  (1896),  all  cases  to  which  they  are  applicable, 

§  3302.  subject    to    the   right   of  the    party   to 

4.  Verification,  —  For  the  statutory  re-  amend  and  the  court  to  order  fuller  or 
quirement  as  to  verification  see  Ala.  more  particular  statements.  Conn. 
Civ.  Code  (1S96),  g  3296.  Super.  Ct.  Rules,  No.  IX,  §  3. 

For  a  form  of  verification  in  a  par-  7.  Title  and  Bate.  —  All  pleadings 
ticular  jurisdiction  see  the  title  Verifi-  must  be  entitled  as  of  the  day  on  which 
CATIONS,  they  are   filed,   in    manner   as   above. 
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stated  are  insufficient  in  the  law  to  justify  the  refusal  of  the  plaintiff 
to  surrender  said  check. 

2.  The  defendant  denies  that  the  plaintiff  offered  to  surrender  said 
check  and  tendered  the  same  to  said  conductor,  as  stated  in  the 
second  paragraph  of  the  reply. 

3.  Paragraph  third  of  the  reply  is  denied. 

^  By  Oliver  Ellsworth^  his  Attorney. 

DELAWARE. 

Form  No.  i  7461 .' 

In  the  Superior  Court  of  the  State  of  Delaware  in  and  for  Kent 
County.     October  Term,  19W. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  the  defendant,  as  to  the  said  replication  of  the  plaintiff  to  the 
said  plea  of  him,  the  defendant,  says  that  the  plaintiff,  by  reason  of 
anything  by  him  in  that  replication  alleged,  ought  not  to  have  or 
maintain  his  aforesaid  action  against  him,  the  defendant,  because 
he  says  that  (^Here  state  the  subject-matter  of  the  rejoinder^,  and  of 
this  he,  the  defendant,  puts  himself  on  the  country,  etc.  {Or,  if  new 
matter  is  introduced  in  the  rejoinder,  say,  "  and  this  he,  the  defendant, 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him.") 
Oliver  Ellsworth,  Attorney  for  Defendant. 

DISTRICT    OF    COLUMBIA. 

Form  No.  17462.* 

(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules,  No.  112,  §  6.) 
In  the  Supreme  Court  of  the  District  of  Columbia,  the  fifth  day  of 
September,  iqOO. 

Conn.  Gen.  Rules  of  Practice,  No.  XXI,  pleading,  which   is   not  denied   by  the 

§  I.  adverse  party,  shall  be  deemed  to  be 

Paragraphed     and     Numbered.  —  The  admitted,  unless  he  avers  that  he  has 

pleading  must  be  in  paragraphs  num-  not    any    knowledge    or    information 

bered    consecutively,    each    of    which  whatever   sufficient    to    form   a  belief, 

must  contain,  as  nearly  as   may  be,  a  Conn.  Super.  Ct.  Rules,  No.  IV,  §  4. 

separate  allegation.     Conn.  Gen.  Stat.  1.     Delazvare.  —  The     common  -  law 

(1888),  §  880.                    .  pleadings  are  still  used,  but  the  judges 

Plain  and  Concise  Statement  of  Facts. —  of  the  superior  court  have  been  given 

All  pleadings  must  contain  a  plain  and  power    to    make    rules    altering    such 

concise  statement  of  the  material  facts  pleadings  so  as  to  promote  conciseness, 

on  which  the  pleader  relies,  but  not  of  brevity  and   plainness  without  regard 

the  evidence  by  which  they  are  to  be  to  form  further  than  is  necessary.     Rev. 

proved.     Conn.  Gen.  Stat.  (1888),  §  8S0.  Stat.  (1893),  p.  789,  c.  106.  §  i. 

Prolix,  scandalous,  impertinent   or   un-  See,  also,  generally,  supra,  note  i,p. 

certain  pleading  is  ground  for  a  motion  2. 

to  expunge  or  otherwise  correct  such  2.  District  of  Columbia. — After  repli- 

pleadings.     Conn.  Gen.  Stat.  (1888),  §  cation  filed,  the  defendant  shall  rejoin. 

882.  Dist.    of   Col.    Supreme   Ct.    Com.    L. 

Allegation  of  No  Knowledge  or  Informa-  Rules,  No.  26. 

tion.  —  Every  material  allegation  inany  Must   be  in  English   Language.  —  All 
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John  Doe,  plaintiff,        ) 

V.  I  At  Law,  No.  9U5.^ 

Richard  Roe,  defendant. ^  ) 

The  defendant  joins  issue  upon  the  plaintiff's  replication  to  the 
defendant's  pleas  (or  the  first  plea  or  the  second  plea,  as  the  case 
may  be). 

Oliver  Ellsworth,  Attorney  for  Defendant.^ 

^  FLORIDA. 

Form  No.  17463.* 

State  of  Florida,  \  In  the  Circuit  Court  oiLeon  County,  ^'^r^^aT  Judicial 
Leon  County.         ("      District. 

John  Doe     \ 

against       > 
Richard  Roe.  ) 

The  defendant,  by  Oliver  Ellsworth,  his  attorney  (or  in  person), 
denies  the  replication  of  plaintiff  to  \.h.^  first  plea  of  defendant. 

As  to  the  replication  of  plaintiff  to  the  second  ^^Xtz.  of  the  defendant, 
the  defendant  says  {Jlere  state  defense^. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

ILLINOIS. 

Form  No.  17464.' 

State  of  Illinois,  \  In  the  Circuit  Court  of  Greene  County. 

6^r.f<f«^  County,    j      '     To  the  October  ^txva.,  a.  d.  \%98. 

pleadings  must  be  in  the  English  Ian-  3.  Signature.  —  Every  pleading  shall 

guage  only.     Dist.  of  Col.  Comp.  Stat,  be  signed  by  the  party  or  by  counsel, 

(1894),  c.  55,  §  28.  showing  in  this  way  whether  the  party 

Time  of  Filing.  —  Rejoinder  must  be  appears  in   person  or  by  attorney  and 

filed  within  ten  days  after  replication,  not   alone   by   stating   the   fact   in  the 

Dist.    of   Col.    Supreme    Ct.    Com.    L.  body   of   the    pleading.     Dist.  of  Col. 

Rules,  No.  26.  Supreme  Ct.  Com.  L.  Rules,  No.  20. 

1.  Entitling.—  All  pleadings  must  4.  Flonda. —  Thedefendant  may  deny 
bear  the  title  of  the  cause.  Dist.  of  the  whole  or  a  part  of  the  replication  or 
Col.  Supreme  Ct.  Com.  L.  Rules,  No.  subsequent  pleading  of  the  plaintiff. 
20,  §  2.  Rev.  Stat.  (1S92),  §  1076. 

2.  Number  of  Cause.  —  All  pleadings  Time  of  Filing.  —  If  the  replication  re- 
must  be  indorsed  with  the  number  of  quire  a  rejoinder,  the  rejoinder  must 
the  cause.  Dist.  of  Col.  Supreme  Ct.  be  filed  within  twenty  days  after  notice 
Com.  L".  Rules.  No.  20,  §  2.  of   the   filing  of  the  replication.     Fla. 

Joinder  in  issue   may    be,    "  The   de-  Cir.  Ct.  Com.  L.  Rules,  §  20. 

fendant    joins    issue    upon    the    plain-  Actionem    non,    or    actionem     ulterius 

tiff's  replication  to  the  first  plea."     This  non,  or  allegations  to  the  like   effect, 

form  of  joinder  shall  be  deemed  to  be  are  unnecessary.    Fla.  Rev.  Stat.(iS92), 

a  denial  of  the  substance  of  the  plead-  §  1037. 

ing  to  which   it  relates  and   an   issue  Prayer  of  judgment   is    unnecessary, 

thereon.     Dist.    of    Col.    Supreme   Ct.  Fla.  Rev.  Stat.  (1892),  §  1037. 

Com.  L.  Rules,  No.  27.  5.  Illinois.  —  Where  no   rejoinder  is 

Conclusion. —  No    formal    conclusion  filed  to  a  special  replication,  the  plaintiff 

or  prayer  for  judgment  shall  be  nee-  may  obtain    a    rule   requiring   the   de- 

essary     in    any     pleading.       Dist.     of  fendant  to  rejoin  or  pray  judgment  for 

Col.    Supreme    Ct.    Com.     L.    Rules,  want  of  a  rejoinder.     Strohm  z/.  Hayes, 

No.  25.  70  111.  41. 
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Richard  Roe  ) 

ats  y  Assumpsit. 

Jo/in  Doe.  ) 
And  the  said  defendant,  as  to  the  said  replication  of  the  plaintiff  to 
the  plea  of  the  defendant,  says  that  the  plaintiff,  by  reason  of  any- 
thing by  him  in  that  replication  alleged  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  him,  the  defendant,  because  he  says 
that  (^Here  state  subject-matter  of  rejoinder').,  and  of  this  he,  the  defend- 
ant, puts  himself  upon  the  country,  etc.  (Or,  if  new  matter  is  intro- 
duced by  the  rejoinder.,  say.,  "and  this  he,  the  defendant,  is  ready  to 
verify.  Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
hav6  or  maintain  his  aforesaid  action  thereof  against  him.") 

Oliver  Ellsworth.,  Attorney  for  Defendant. 


KENTUCKY. 


Form  No.  17465.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  669,  No.  127.) 

-^'^'''  fgain^sf  "^'^'       \  ^''.  ^''''''^  ^°"'^-'         ^ 
Richard  Roe,  defendant.  )       •* 

I.  For  rejoinder  to  the  second  paragraph  of  the  plaintiff's  reply, 
•  the  defendant  denies  that  the  plaintiff  believed  that  the  horse  therein 
mentioned  was  a  safe  or  gentle  harness-horse  when  he  sold  it  to  the 
defendant. 


Several  Bejoinders  by  Leave  of  Court.  — 

On  special  application,  the  court  may 
allow  the  defendant  to  rejoin  several 
matters  to  the  replication.  Starr  &  C. 
Anno.  Stat.  111.  {1896),  c.  no.  par.  33. 

1.  Kentucky.  —  A  rejoinder  is  allowed 
when  it  is  necessary  to  form  a  material 
issue  of  fact.  Bullitt's  Civ.  Code  (1895), 
§  89.  But  no  reply  or  additional  plead- 
ing is  allowed  except  to  affirmative 
allegations  of  an  adverse  pleading. 
Bullitt's  Civ.  Code  (1895),  §  112. 

For  another  form  of  rejoinder  in  Ken- 
tucky see  Form  No.  417. 

Irrelevant  Matter  in  Answer.  —  No  re- 
joinder is  required  to  a  paragraph  of 
the  reply  which  sets  up  facts  irrelevant 
to  the  matter  in  controversy  and  asks 
no  affirmative  relief  as  to  them.  Black- 
burn V.  Blackburn,  (Ky.  1889)  11  S.  W. 
Rep.  712. 

Where  reply  merely  denies  answer  and 
the  answer  makes  a  complete  issue,  no 
rejoinder  is  required.  Collins  v.  Par- 
tin,  (Ky.  1887)  42  S.  W.  Rep.  iiii; 
Tinsley  v.  Ross,  (Ky.  1893)  22  S.  W. 
Rep.  313. 

Mast  be  in  English  Language. —  Plead- 
ings must  be  in  the  English  language. 
Bullitt's  Civ.  Code  Ky.  (1895),  §  115. 


2.  Entitling.  —  The  caption  of  a  plead- 
ing must  state  the  name  of  the  court  in 
which  the  action  is  brought  or  pend-' 
ing,  and  the  names  of  the  parties, 
designating  who  are  plaintiffs  and  who 
are  defendants,  coupled  with  a  word  or 
short  phrase  describing  the  character 
of  the  pleading,  with  this  exception:  if 
there  be  several  parties  on  either  side, 
a  statement  of  the  name  of  the  plaintiff 
or  defendant  first  named  in  the  peti- 
tion, followed  by  the  phrase,  "&c.," 
shall  suffice,  except  in  petitions,  cross- 
petitions  and  answers  which  make  new 
parties  to  a  set-off  or  counterclaim. 
Bullitt's  Civ.  Code  Ky.  (1895),  §  no. 

Must  be  Concise.  —  Pleadings  .must  be 
as  concise  as  possible  consistently  with 
clearness.  Bullitt's  Civ.  Code  Ky. 
(1895),  §  115. 

Separate  Paragraphs.  —  If  there  be 
more  than  one  matter  of  defense  in  the 
pleading,  each  must  be  distinctly  stated 
in  a  separate  paragraph.  Bullitt's  Civ. 
Code  Ky.  (1895),  i?  113,  subs.  3. 

Numbered  Paragraphs.  —  Paragraphs 
of  a  rejoinder  must  be  numbered.  Bul- 
litt's Civ.  Code  Ky.  (1S95),  §  113,  subs.  3. 

To  What  Part  of  Pleading  Responsive.  — 
Each  paragraph  of  the  rejoinder  which 
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2.  For  rejoinder  to  the  third  paragraph  of  said  reply,  the  defend- 
ant denies  that  the  horse  therein  mentioned  was  made  to  run  away 
by  the  defendant's  conduct;  denies  that  he  beat  it  violently,  or  at  all, 
in  order  to  make  it  go  up  to  a  bear;  denies  that  he  was  beating  said 
horse  violently,  or  at  all,  when  his  bridle-bit  broke,  or  that  he  had 
been  beating  it  violently,  or  at  all;  and  denies  that  it  ran  off  in  order 
to  get  away  from  pain  caused  by  his  whip. 

Oliver  Ellsworth,  Attorney.^ 

(  Verification.  )2 


is  intended  to  respond  to  part  only  of 
the  previous  pleading  must  show  to 
what  part  it  is  responsive.  Bullitt's 
Civ.  Code  Ky.  (1895),  ,:5  113.  subs.  3. 

Defenses  Permitted.  —  A  rejoinder  may 
contain  (i)  a  traverse;  (2)  a  statement 
of  facts  which  constitute  an  estoppel 
against  or  avoidance  of  {a)  facts  stated 
in  the  reply  in  support  of  the  plaintiff's 
original  cause  of  action;  {F)  a  defense 
stated  in  the  reply  to  a  set-off  or 
counterclaim;  (r)  a  counterclaim  stated 
in   the  reply.     Bullitt's  Civ.  Code  Ky. 

(1S95),  §99- 

Inconsistent  Statements.  —  If  a  party 
file  a  pleading  which  contains  incon- 
sistent statements  or  statements  in- 
consistent with  those  of  a  pleading 
previously  filed  by  him  in  the  action, 
he  shall,  upon  order,  without  motion, 
be  required  to  elect  which  of  them 
shall  be  stricken  trom  his  pleading,  but 
a  party  may  allege  alternatively  the 
existence  of  one  or  another  fact,  if  he 
state  that  one  of  them  is  true  and  that 
he  does  not  know  which  of  them  is 
true.  Bullitt's  Civ.  Code  Ky.  (1895),  § 
113,  subs.  4. 

Must  Not  Depart  from  Plea.  —  A  party 
shall  not,  in  reply  or  subsequent  plead- 
ing, depart  from  the  cause  of  action  or 
a  ground  of  defense  stated  by  him  in 
his  previous  pleading,  but  the  pleading 
of  equitable  matter  of  avoidance  or 
estoppel  in  an  ordinary  action,  or  of 
legal  matter  of  avoidance  or  estoppel  in 
an  equitable  action,  shall  not  of  itself 
constitute  such  departure.  Bullitt's 
Civ.  Code  Ky.  (1S95),  ^  loi. 

Must  Not  Present  Counterclaim,  —  No 
pleading,  except  an  answer  to  an 
original  petition  or  a  reply  to  a  set-off, 
shall  present  a  counterclaim.  Bullitt's 
Civ.  Code  Ky.  (1895),  §  iii,  subs.  3. 

Must  Not  Present  Set-off. —  No  plead- 
ing, except  an  answer  to  an  original 
petition,  shall  present  a  set-off.  Bul- 
litt's Civ.  Code  Ky.  (1895),  §  in, 
subs.  2. 


Must  Not  State  Evidence.  —  The  evi- 
dence relied  on  by  a  party  must  not  be 
stated  in  a  pleading.  Bullitt's  Civ. 
Code  Ky.  (1895),  §  119. 

Must  Not  State  Presumptions  of  Law.  — 
Presumptions  of  law,  or  facts  of  which 
judicial  notice  is  taken,  excepting 
private  statutes,  must  not  be  stated  in 
a  pleading.  Bullitt's  Civ.  Code  Ky. 
(1895),  §  119. 

Must  Not  Contain  Irrelevant  or  Bedan* 
dant  Matter.  —  Irrelevant  or  redundant 
matter  in  a  pleading  shall  be  stricken 
out,  on  or  without  motion,  at  the  cost 
of  the  party  whose  pleading  contains 
it.-  Bullitt's  Civ.  Code  Ky.  (1895),  § 
121. 

Express  Admission  Unnecessary.  —  An 
express  admission  of  a  fact  is  not 
necessary  to  render  valid  a  pleading  in 
avoidance  or  estoppel  thereof.  Bullitt's 
Civ.  Code  Ky.  (1895),  §  113,  subs.  6. 

Pleading  Double.  —  A  pleading  may 
contain  as  many  matters  of  estoppel 
and  avoidance,  legal  or  equitable,  total 
or  partial,  and  may  make  as  many 
traverses,  as  there  may  be  grounds  for 
in  behalf  of  the  pleader.  Bullitt's  Civ. 
Code  Ky.  (1896),  §  113,  subs.  2. 

1.  Must  be  Signed.  —  Pleadings  must 
be  in  writing  and  be  signed  by  he  par- 
ties who  file  them,  or  by  their  attorneys. 
Bullitt's  Civ.  Code  Ky.  (1895),  §  115. 

The  word  "signed"  means  the  same 
as  "subscribed"  in  the  earlier  code, 
i.  e.,  a  pleading  must  be  signed  at  the 
end.  Ashbrook  v.  Roberts,  82  Ky. 
298. 

2.  Verification.  —  If  the  matter  in  con- 
troversy do  not  exceed  fifty  dollars,  the 
pleadings  in  the  action  may  be  oral, 
and  without  verification.  Bullitt's  Civ. 
Code  Ky.  (1895),  §  705.  Otherwise  the 
pleadings  must  be  in  writing  and  must 
be  verified.  Bullitt's  Civ.  Code  Kj'. 
(1895),  §  116. 

For  a  form  of   verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 
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17468. 


MAINE. 

Form  No.  17466.' 

State  of  Maine. 
Kennebec,  ss. 

Superior  (or  Supreme  Judicial^  Court,  June  Term,  iZ98.     No.  102. 

John  Doe  digdiiVi^t  Richard  Roe. 
And  the  said  defendant,  as  to  the  said  replication  of  the  plaintiff 
to  the  plea  of  the  defendant,  says  that  the  plaintiff,  by  reason  of  any- 
thing by  him  in  that  replication  alleged,  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  the  defendant,  because 
he  says  that  {^Here  set  out  subject-matter  of  rejoinder^,  and  of  this  the 
defendant  puts  himself  upon  the  country,  etc.  {Or,  if  the  rejoinder 
sets  up  new  matter,  say,  "  and  this  the  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him.") 

Oliver  Ellsworth,  Attorney  for  Defendant. 


MARYLAND, 

Form  No.  17467.^ 
John  Doe     ) 
against      >■  In  the  Superior  Court  of  Baltimore  City. 
Richard  Roe.  ) 

The  defendant,  by  Oliver  Ellsworth,  his  attorney  (or  in  person),  as 
to  the  replication  of  plaintiff  to  the  plea  of  defendant,  says  {Here  state 
defense).  Oliver  Ellsworth,  Attorney  for  Defendant. 


MISSISSIPPI. 


John  Doe 

against 

Richard  Roe. 


Form  No.  17468,' 

Circuit  Court  of  Su?iflower  County. 
October  Term,  a.  d.  iS.W.* 


2. 


1.  See,    generally,   supra,  note  i,  p. 

2.  See.   generally,  supra,    note   i,   p. 


Common-law  Form  Sufficient,  —  Either 
party  may  use  the  common-law  form  or 
the  form  prescribed  by  statute,  at  his 
election.  Md.  Pub.  Gen.  Laws  (i8S3), 
art.  75,  §  23,  subs.  107. 

Commencement.  —  No  form  of  com- 
mencement in  any  plea  shall  be  neces- 
sary. Md.  Pub.  Gen.  Laws  (1888),  art. 
75,  §4- 

Conclusion.  —  No  form  of  conclusion 
is  necessary.  Md.  Pub.  Gen.  Laws 
(1888).  art.  75.  ^4. 

Mere  Form  Unnecessary  — Generally.  — 
A  plain  statement  of  facts  only  is  re- 
quired, without  reference  to  mere  form. 
Md.  Pub.  Gen.  Laws  (i883),  art.  75,  §  3; 
Cumberland,  etc,  R.  Co.  v.  Slack,  45 
Md.  161.  And  any  statement  of  facts 
not    necessary   to   be   proved   is,  mere 


matter  of  form.  Spencer  v.  Trafford, 
42  Md.  I. 

Stating  Time  or  Place.  —  It  shall  not 
be  necessary  to  state  time  or  place, 
except  in  cases  where  time  or  place 
forms  a  part  of  the  ground  of  defense. 
Md.  Pub.  Gen.  Laws  (18S8),  art.  75,  ^  5. 

Informality  in  statement  of  a  defense 
is  not  subject  to  demurrer,  provided 
such  statement  is  sufficient  in  sub- 
stance. Md.  Pub.  Gen.  Laws  (1888), 
art.  75,  §§  6,  7. 

Several  Bejoinders,  —  The  defendant  in 
any  action  may  plead,  in  answer  to  the 
declaration  or  other  subsequent  plead- 
ing of  the  plaintiff,  as  many  several 
matters  as  he  shall  think  necessary 
for  his  defense;  provided,  the  pleading 
does  not  depart  from  the  plea.  Md. 
Pub.  Gen.  Laws  (188S),  art.  75,  §  10. 

3,  See,  generally,  supra,  note  I,  p, 
2, 

4.  Venue    must  be  Stated.  —  Name  of 
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SUBSEQUENT  PLEADINGS. 


17469. 


The  said  defendant,  by  his  attorney  {ox  in  person)^  as  to  the  repli- 
cation of  plaintiff  to  the  plea  of  defendant,  says  {Here  state  defense^. 
Oliver  Ellsworth,  Attorney  for  Defendant.^ 


NEW    HAMPSHIRE. 

Form  No.  17469.'' 

Superior  Court. 
Merrijnack,  ss.  October  Term,  igOO. 

John  Doe,  plaintiff,  against  Richard  Roe,  defendant. 
And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaintiff  to  the  said  plea  of  the  said  defendant,  says  that  the  said 
plaintiff  ought  not,  by  reason  of  anything  by  him  in  that  replication 
alleged,  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
the  said  defendant,  because  he  says  {Here  state  subject-matter  of  the 
rejoinder^,  and  of  this  he,  the  defendant,  puts  himself  on  the  country, 
etc.  {Or,  if  new  matter  is  introduced  in  the  rejoinder,  say,  "  and  this 
he,  the  defendant,  is  ready  to  verify.  Wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him.") 

Oliver  Ellsworth,  Attorney  for  Defendant. 


the  county  shall  be  stated  in  the  mar- 
gin of  the  pleading;  and  it  shall  not  be 
necessary  to  state  any  venue  in  the 
body  of  the  pleading  or  to  set  forth  in 
any  manner  the  place  in  which  the  act 
is  alleged  to  have  been  done,  unless 
from  the  nature  of  the  case  the  place 
be  material  or  traversable.  Miss.  Anno. 
Code  (1892),  §§  672,  681. 

Allegations  wMch  may  be  Omitted. — 
All  allegations  usually  inserted  in  the 
pleadings  which  are  not  material  or 
traversable,  and  which  the  party  could 
not  be  required  to  prove,  may  be 
omitted,  unless  they  be  required  for  the 
right  understanding  of  allegations  that 
are  material.  Miss.  Anno.  Code  (1892), 
§  706. 

Actionem  Non. —  In  a  plea  or  subse- 
quent pleading  intended  to  be  pleaded 
in  bar  to  the  whole  action,  it  shall  not 
be  necessary  to  use  any  allegation  of 
actionem  non  or  to  the  like  effect. 
Miss.  Anno.  Code  (1S92),  t^  708. 

Defects  in  Form  Immaterial. — A  plead- 
ing shall  not  be  deemed  insufficient  for 
any  defect  which  could  heretofore  be 
objected  to  only  by  special  demurrer. 
Miss.  Anno.  Code  (1892),  §  703. 

Prayer.  —  In  a  plea  or  subsequent 
pleading  intended  to  be  pleaded  in  bar 
to  the  whole  action  generally,  it  shall 
not  be  necessary  to  insert  any  prayer 
for  judgment.  Miss.  Anno.  Code  (1892), 
§708. 


1.  Must  be  Signed.  —  The  pleadings 
shall  be  signed  by  the  party  or  his  at- 
torney.   Miss.  Anno.  Code  (1892),  §  702. 

Several  Bejoinders  by  Leave  of  Court  — 
Generally.  — The  defendant,  by  leave  of 
the  court  or  judge,  may  plead  in  an- 
swer to  any  pleading  of  the  plaintiff 
subsequent  to  the  declaration  as  many 
several  matters  as  he  may  think  neces- 
sary to  his  defense,  upon  his  affidavit 
that  he  is  advised  and  believes  that  he 
has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by 
him,  or  that  the  several  matters  sought 
to  be  pleaded  by  way  of  confession  and 
avoidance  are  respectively  true  in  sub- 
stance and  fact.  Miss.  Anno.  Code 
(1892),  S  692. 

Penalty  for  Filing  Without  Leave  of 
Court.  —  If  the  defendant  files  several 
rejoinders  together  without  leave  of 
court,  except  in  cases  where  the  same  is 
allowed  by  law,  the  plaintiff  is  entitled 
to  judgment  as  for  want  of  the  proper 
pleading;  but  such  judgment  may  be 
set  aside  on  affidavit  of  merits  and  pay- 
ment of  costs,  and  such  other  terms  as 
the  court  may  think  fit.  Miss.  Anno. 
Code  (1892),  i;  684. 

2.  See,  generally,  supra,  note  I, 
p.  2. 

For  another  form  of  rejoinder  in  New 
Hampshire  see  Form  No.  5100. 

Must  be  in  English  Language.  —  AH 
pleadings  must  be  in  the  English  lan- 
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NEW  JERSEY. 

Form  No.  17470.' 

New  Jersey  Supreme  Court. 

John  Doe     ) 
against       >•  On  Contract.     Rejoinder. 
Richard  Roe.    ) 

And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaintiff  to  the  said  secotid  plea  of  the  said  defendant,  and  which  the 
said  plaintiff  has  prayed  may  be  inquired  of  by  the  country,  doth  the 
like. 

And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaintiff  to  the  said  third  plea  of  him,  the  said  defendant,  says  that 
the  said  plaintiff  by  reason  of  anything  by  him  in  said  replication 
alleged,  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  the  said  defendant,  because  he  says  (^Here  state  subject- 
matter  of  the  rejoinder'),  and  of  this  the  defendant  puts  himself  upon 
the  country,  etc.  {Or,  if  new  matter  is  introduced  in  the  rejoinder,  say ^ 
"and  this  he,  the  defendant,  is  ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  the  said  defendant.") 

Oliver  EUs7iwrth,  Attorney  for  Defendant. 

RHODE  ISLAND. 

Form  No.  17471.* 

Supreme  Court,  Common  Pleas  Division. 
Providence,  sc. 
John  Doe     ) 
against       V  No.  7000. 
Richard  Roe.  ) 

And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff, 
says  that  the  said  plaintiff,  by  reason  of  anything  by  him  in  said 
replication  alleged,  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  the  said  defendant,  because  he  says  (^Here  state 

guage  and  no  other.     N.  H.  Pub.  Stat,  leave  either  of  court  or  a  judge,  plead  in 

&  Sess.  L.  (1901),  c.  218,  §  I.  answer  to  the  replication  or  subsequent 

Eule  to  Rejoin. — Plaintiff  may,  by  pleading  of  the  plaintiff  as  many 
motion,  obtain  a  rule  on  the  defendant  several  matters  as  he  shall  think  neces- 
to  rejoin,  and  if  the  defendant  neglect  sary  for  his  defense.  N.  J.  Gen.  Stat, 
to  file  his  rejoinder  within  the  time  (1859),  p.  2588,  ^  323. 
prescribed  by  the  court,  all  his  prior  2.  Rhode  Island. —  All  pleadings  which 
ple.idings  may  be  stricken  out  and  contain  the  essential  averments  accord- 
judgment  entered  upon  a  default,  un-  ing  to  the  rules  of  ihe  common  law  or 
less  the  court  for  good  cause  shown  the  practice  of  this  state  shall  be  held 
enlarge  the  rule.  N.  H.  Ct.  Rules  (56  good.  Gen.  Laws  (1896),  c.  235,  §4. 
N.  H.  581),  No.  10.  See,  generally,  supra,  note  i,  p.  2. 

1.  See,     generally,    supra,    note    I,         Several  Rejoinders  by  Leave  of  Court. — 

p.  2.  By  leave  of  court,  the  defendant  may 

For  other  forms  of  rejoinders  in  New  rejoin  as  many  several  matters  to  the 

Jersey  sa  Forms  Nos.  16940,16941.  replication  or  replfcations  of  the  plaintiff 

Several  Rejoinders  by  Leave  of  Court.  —  as  he  shall  think  necessary.     R.  I.  Gen. 

The  defendant  in  any  action  may,  by  Laws  (1896),  c.  239,  ^^4. 
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17471.  SUBSEQUENT  PLEADINGS.  17473. 

subject-matter  of  the  rejoinder^,  and  of  this  the  defendant  puts  himself 
upon  the  country,  etc.  (<9r,  if  new  matter  is  introduced  in  the  rejoinder ^ 
say,  "and  this  he,  the  defendant,  is  ready  to  verify.  Wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  the  said  defendant.") 

Oliver  Ellsworth,  Attorney  for  Defendant. 


TENNESSEE. 

Form  No,  17472.' 

State  of  Tennessee,  \  circuit  Conrt,  September  Term,  igOO. 
Hamilton  County.    )  >      r  >     7 

The  defendant,  for  rejoinder,  says  {Here  state  the  substance  of  the 
rejoinder^. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

VERMONT. 

Form  No.  17473." 
John  Doe     \  ^^  Washington  County  Court. 
Jiichard%je    \  ^^P^^"^^^^  Term,  a.  d.  i8.97. 

And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff, 
says  that  the  said  plaintiff,  by  reason  of  anything  by  him  in  said  repli- 
cation alleged,  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  the  said  defendant,  because  he  says  (^Here  state 
subject-matter  of  the  rejoinder^,  and  of  this  the  defendant  puts  him- 
self upon  the  country,  etc.  (^Or,  if  new  matter  is  introduced  in  the 
rejoinder,  say,  "  and  this  he,  the  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  the  said 
defendant.") 

Oliver  Ells7vorth,  Attorney  for  Defendant. 

1.  Tennessee.  —  If  the  replication  con-  Supplemental  Pleadings.  —  Either  party 
tains  new  matter  by  way  of  avoidance  may,  by  leave  of  the  court,  on  good 
or  set-off,  the  defendant  may  rejoin,  cause  shown,  make  a  supplemental 
Code  (1S96),  §  4649.  pleading,  alleging  any  material  facts 
Failure  to  Deny  Admits  New  Matter.  —  which  have  happened  or  have  come  to 
Matters  not  denied  in  each  pleading  his  knowledge  since  the  filing  of  his 
subsequent  to  the  plea  shall  be  taken  former  pleading,  nor  shall  such  new 
as  admitted.  Tenn.  Code  (1896),  §  pleading  on  the  part  of  the  defendant 
4650.  be  considered  a  waiver  of  former  de- 
Rules  in  relation  to  replications  and  fenses.  Tenn.  Code  (1896),  §4607. 
pleas  apply  to  all  subsequent  pleadings.  2.  See,  generally,  supra,  note  i,  p. 
Tenn.  Code  (1896),  g  4654.  2. 

Only  Material  Facts  shall  be  Stated. —  Time  of  Filing.  —  Ten  days  shall  be 

All  pleadings  shall  state  only  material  allowed  for  filing  each  pleading  subse- 

facts,  without  argument  or  inference,  quent  to  the  plea  until  issue  is  joined, 

as  briefly  as  is  consistent  with  present-  to  be  computed   from   the  filing  of  the 

ing  the   matter  in  issue  in  intelligible  pleading  that  it  answers.     Vt.  Co.  Ct. 

form.     Tenn.  Code  (1896),  §4602.  Rules,  No.  9. 
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17^75. 


VIRGINIA. 


Form  No.  17474.*  , 

Circuit  Court  of  Albemarle  County,  to  wit,  October  Rules,  i895. 
Richard  Roe 
ats. 
John  Doe. 

The  said  defendant,  by  his  attorney,  comes,  and  for  rejoinder  to 
plaintiff's  replication  says  {Here  state  the  substance  of  the  rejoinder^, 
and  this  he  prays  may  be  inquired  of  by  the  country.  ((9r,  if  the 
rejoinder  set  up  new  matter,  say,  "and  this  he  is  ready  to  verify.") 

Oliver  Ellsworth,  p.  q. 


WEST  VIRGINIA. 


Form  No.  17475.' 

Circuit  Court  of  Monroe  County,  State  of  West  Virginia. 
Richard  Roe  ) 

ats.  >•  Assumpsit. 

John  Doe.    ) 

The  said  defendant,  by  his  attorney,  comes,  and  for  rejoinder  to 
plaintiff's  replication  says  {Here  state  subject-matter  of  rejoifider^,  and 
of  this  the  defendant  puts  himself  upon  the-country.  {Or,  if  new, 
matter  is  set  up  by  the  rejoinder,  say,  "and  this  he  is  ready  to 
verify.") 

Oliver  Ellsworth,  p.  q. 


1,  See,  generally,  supra,  note  i,  p. 
2. 

Actionem  Non,  —  In  a  plea  or  subse- 
quent pleading  intended  to  be  pleaded 
in  bar,  it  shall  not  be  necessary  to  use 
any  allegation  of  actionem  non,  or  to 
the  like  effect.  Va.  Code  (1887),  g 
3265. 

Omission  of  Offer  to  Verify.  —  No  de- 
murrer shall  be  sustained  because  of 
the  omission  in  any  pleading  of  the 
words  "this  he  is  ready  to  verify,"  or 
"this  he  is  ready  to  verify  by  the 
record,"  or  "as  appparsby  the  record;  " 
but  the  opposite  party  may  be  excused 
from  replying,  demurring  or  other- 
wise answering  to  any  pleading  which 
ought  to  have  but  has  not  such  words 
therein  until  they  be  inserted.  Va. 
Code  (1887).  §  3272. 

Prayer  for  judgment  may  be  omitted. 
Va.  Code  (1887),  §  3265. 

2.  See,  generally,  supra,  note  i,  p. 
2. 

No  Eejoinder  in  Justices'  Courts.  —  In 
justices'  courts,  the  pleadings  consist 


only  of  a  complaint  and  answer.  W. 
Va.  Code  (1899),  c.  50,  §  50. 

Actionem  non,  or  words  to  the  like 
effect,  may  be  omitted.  W.  Va.  Code 
(1899),  c.  125.  §  22. 

Allegations  Not  Traversable.  —  All  alle- 
gations which  are  not  traversable,  and 
which  the  party  could  not  be  required 
to  prove,  may  be  omitted,  unless  they 
are  required  for  the  right  understand- 
ing of  allegations  that  are  material. 
W.  Va.  Code  (1899),  c.  125,  §  34. 

Omission  of  Offer  to  Verify.  —  No  de- 
murrer shall  be  sustained  because  of 
the  omission  in  any  pleading  of  the 
words  "  this  he  is  ready  to  verify,"  or 
"  this  he  is  ready  to  verify  by  the 
record,"  or  "  as  appears  by  the  record; " 
but  the  opposite  party  fnay  be  excused 
from  replying,  demurring  or  otherwise 
answering  to  any  pleading  which  ought 
to  have  but  has  not  such  words  therein 
until  they  be  inserted.  W.  Va.  Code 
(1899),  c.  125,  ti  29. 

Prayer  for  judgment  may  be  omitted. 
W.  Va.  Code  (1899),  c.  125,  §  22. 
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SUBSEQUENT  PLEADINGS. 


\1M1. 


FEDERAL    COURTS. 


Form  No.  17476.' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  West 
Virginia. 
John  Doe     ) 

ats.  >■  Trespass  on  the  case. 

Richard  Roe.  ) 

(^Here  set  out  the  commencement,  substance  and  conclusion  of  the 
rejoinder,  to  conform  as  fiear  as  may  be  to  the  procedure  of  the  state 
within  which  the  court  is  held.)/^ 


II.  Surrejoinders. 

1.  At  Common  Law.^ 

a.  Commencement. 

Form  No.  17477.* 


1.  See,  generally,  supra,  note  i,  p.  2. 

2.  All  practice,  pleading  and  forms 
and  modes  of  proceeding  in  civil  ac- 
tions other  than  equity  and  admiralty 
cases  in  the  circuit  and  district  courts 
shall  conform  as  near  as  may  be  to  the 
practice,  pleading  and  forms  and  modes 
of  proceeding  existing  at  the  time  in 
like  cases  in  the  courts  of  record  of 
the  state  in  which  such  circuit  or  dis- 
trict courts  are  held,  any  rule  of  court 
to  the  contrary  notwithstanding.  U.  S. 
Rev.  Stat.  (iS'78).  ^  914. 

For  forms  of  rejoinders  in  the  various 
states  see  supra.   Forms  Nos.   17459  to 

17475- 

3.  Surrejoinders,  Generally.  —  Sur- 
rejoinders, rebutters  and  surrebutters 
seldom  occur  in  pleading.  They  are 
governed  by  the  same  rules  as  those 
to  which  the  previous  pleading  of  the 
party  adopting  them  is  subject,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  629. 

Must  Answer  Rejoinder  —  Generally.  — 
.A  surrejoinder  must  either  traverse  or 
confess  and  avoid  the  rejoinder.  Mc- 
Gavock  V.  Whitfield,  45  Miss.  452. 
If  it  evades  a  material  allegation  set 
out  in  the  rejoinder  and  contains  an 
immaterial  issue,  it  is  demurrable. 
Andrus  v.  Waring,   20  Johns.   (N.  Y.) 

Immaterial  Averments  in  Rejoinder.  — 
The  surrejoinder  need  not,  however, 
notice  immaterial  averments  in  the  re- 
joinder. Fowler  z'.  Clark,  3  Day  (Conn.) 
231;  Potter  V.  Titcomb,  10  Me.  53. 

Instead  of  demurring  to  a  rejoinder 


which  contains  an  irrelevant  and  im- 
material allegation,  the  plaintiff  may- 
waive  the  defect  and  surrejoin,  taking 
issue  on  the  most  material  fact  alleged. 
Andrus  j/.  Waring,  20  Johns.  (N.  Y.)  153. 

Daplicity.  —  Unless  e.xpressly  author- 
ized by  statute,  the  plaintii?  cannot 
file  a  double  surrejoinder;  and  a  stat- 
ute permitting  a  defendant  to  plead 
and  to  rejoin  double,  and  a  plaintiff  to 
reply  double,  will  not  be  construed  to 
authorize  a  double  surrejoinder  to  a 
double  rejoinder.  Oaklev  v.  Romeyn, 
6  Wend.  (N.  Y.)  521. 

Like  the  previous  pleadings,  a 
surrejoinder  must  take  issue  on  a 
single  point  presented  in  the  rejoinder. 
Nichols  V.  Arnold,  8  Pick.  (Mass.)  172. 
But  it  will  not  be  bad  for  duplicity 
because  it  avers  several  facts,  if  they 
form  but  one  connected  proposition. 
Potter  V   Titcomb,  10  Me.  53. 

Must  Not  Depart  from  Previous  Plead- 
ings.—  The  surrejoinder  must  not  de- 
part from  the  declaration  and  replica- 
tion. Dawes  v.  Winship,  16  Mass. 
291;  McGavock  v.  Whitfield,  45  Miss. 
452;  Andrus  v.  Waring,  20  Johns. 
(N.  Y.)  153 

Precedent. —  In  Western  Assur.  Co. 
V.  Hall,  120  Ala.  547,  the  following 
general  surrejoinder  was  used  without 
objection:  "  («)  Plaintiffs  wholly  deny 
the  averment  of  said  first  rejoinder." 

For  another  form  of  surrejoinder  see 
Form  No.  16942. 

4.  See,  generally,  supra,  note  3,  this 
page. 
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(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  720.) 

In  the.  King's  Bench  (or  Common  Fleas  or  Exchequer). 

Trin.  Term,  51  Geo.  III. 
John  Doe     ) 

against       V 
Richard  Roe.  ) 

And  the  sd^id  Johti  Doe^diS  to  the  said  rejoinder  of  the  said  Richard 
Roe  to  the  said  replication  of  him,  the  said  John  Doe,  to  the  said 
second  plea  of  him,  the  said  Richard  Roe,  saith,  that  he,  by  reason  of 
anything  by  the  said  Richard  Roe  in  that  rejoinder  above  alleged, 
ought  not  to  be  barred  from  having  or  maintaining  his  aforesaid 
action  thereof  against  him,  the  sdixd.  Richard  Roe,  because  he  saith 
that  {^Here  state  the  subject-matter  of  the  surrejoinder^ 

b.  Conclusion.' 
(1)  To  THE  Country. 

Form  No.  17478.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  720.) 

And  this  he,  the  said  John  Doe,  prays  may  be  inquired  of  by  the 
country. 

(2)  With  Verification. 

Form  No.  17479.^ 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  720.) 

And  this  the  said  John  Doe  is  ready  to  verify.  Wherefore,  as 
before,  he  prays  judgment  that  his  damages  by  him  sustained  on  the 
occasion  of  the  committing  of  the  said  trespasses  be  adjudged  to 
him,  etc. 

2.  Under  Statute. 

Form  No.  17480.* 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  672.  No.  I2q.) 

73-7      J  D       AC     A     *.    t  Surrejoinder. 
Richard  Roe,   defendant.  )  ■' 

The  plaintiff  denies  that  he  obtained  the  writing  in  his  reply  men- 

1.  Conclusion.  —  If  the  surrejoinder  allowed  if  necessary  to  form  a  material 
introduces  new  matter,  it  should  con-  issue  of  fact.  Bullitt's  Civ.  Code  (1895), 
elude    with    a    verification;    if    not,    it     §  89. 

should  conclude  to  the  country.  Pot-  Allowed  Only  to  Af5.rmative  Matter  in 
ter  V.  Titcomb,  10  Me.  53;  Andrus  v.  the  Eejoinder.  —  There  shall  be  no  re- 
Waring,  20  Johns.  (N.  Y.)  153.  ply   or   additional   pleading  except  to 

2.  See,  generally,  supra,  note  I,  this  affirmative  allegations  of  an  adverse 
page.  plea.     Bullitt's   Civ.   Code  Ky.  (1895), 

3.  See,  generally,  supra,   note  i,  this  §  112. 

page.  If  the  rejoinder  is  merely  a  denial  in 

4.  Kentucky.  —   A     surrejoinder     is     affirmative  form  of  the  reply,  a  surre- 
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tioned  by  fraud,  covin,  or  misrepresentation.    {Or,  if  the  rejoinder 
state  facts  constituting  the  fraud,  traverse  them  specifically?) 

Jeremiah  Mason,  Attorney. 
(  Verification.  )^ 

III.  REBUTTER.2 
Form  No.  17481.^ 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  721.) 

In  the  Kings  Bench  (or  Common  Pleas  or  Exchequer^. 

Trin.  Term,  51  Geo.  III. 

John  Doe 

against 
Richard  Roe. 

And  the  said  Richard  Roe,  as  to  the  said  surrejoinder  of  the  said  John 
Doe  to  the  said  rejoinder  of  him,  the  said  Richard  Roe,  to  the  said 
replication  to  the  said  second  ■^le.B.  of  him,  the  said  Richard  Roe,  saith, 
that  the  said  John  Doe  ought  not,  by  reason  of  anything  by  him  in 
that  surrejoinder  alleged,  to  have  or  maintain  his  aforesaid  action 
against  him  in  respect  to  the  said  supposed  trespasses  in  the  intro- 
ductory part  of  the  said  second  plea  mentioned,  because  he  saith  that 
he,  the  said  Richard  Roe,  did  not  waive,  relinquish  or  abandon  said 
notice  or  assent  or  agree  with  the  s2ad/ohn£>oe  to  the  continuance 
of  the  said  tenancy  in  the  said  replication  mentioned,  nor  did  the 
same  continue  in  manner  and  form  as  the  s,dad  John  Doe  hath  above 
in  his  said  surrejoinder  in  that  behalf  alleged,  and  of  this  he,  the 
said  Richard  Roe,  puts  himself  upon  the  country,  etc. 

IV.  Surrebutter  Similiter. 

Form  No.  17482. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  722.) 

In  the  King's  Be?ich  (or  Coifimon  Pleas  or  Exchequer^. 

Triti.  Term,  51  Geo.  III. 

joinder    is    not    required.     Grigsby    v.  pleading  must  be  in  writing  and  must 

Hart,  (Ky.  1892)  iS  S.  W.  Rep.  537.  be  verified.     Bullitt's    Civ.    Code    Ky. 

If  issues  have  been  formed  before  a  (1895),  §  116. 

rejoinder  is   filed,  and   the   rejoinder  is  For  a  form  of  verification  in  a  par- 

therefore  unnecessary,  no  surrejoinder  ticular  jurisdiction  see  the  title  Verifi- 

is  required   because  the  lejoinder  con-  cations. 

tains     some     affirmative     allegations.  2.  Rebutter.  —  Like   the  rejoinder,   a 

Dixon  V.  Ford,  (Ky.  1886)  i  S.  W.  Rep.  rebutter  must  not  present  two  distinct 

817.  and  independent  facts  in  answer  to  the 

Character  of  Surrejoinder.  —  Surre-  surrejoinder,  or  it  will  be  held  bad  for 
joinders  and  subsequent  pleadings  may  duplicity  on  special  demurrer.  If,  how- 
be  of  the  same  character  as  replies  and  ever,  the  surrejoinder  is  bad,  the  de- 
rejoinders.  Bullitt's  Civ.  Code  Ky.  murrer  will  reach  back  to  that  pleading 
(1895),  §  100.  and  the  defects  of  the  rebutter  will  be 

1.  Verification.  —  If  the  matter  in  con-  of   no    importance.     Nelson   v.   Wood- 

troversy  does  not   exceed    fifty  dollars,  bury,  i  Me.  251. 

the  pleading  in  the  action  may  be  oral  3.  See,  generally,  supra,  note  2,  this 

and  without  verification.    Bullitt's  Civ.  page. 
Code  Ky.  (1895),  §  705.     Otherwise  the 
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John  Doe 

against 

Richard  Roe. 

And  the  said  John  Doe,  as  to  the  said  rebutter  of  the  said  Richard 
Roe,  and  whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 


RELATORS. 

See  the  titles  BILLS  IN  EQUITY,  vol.  3,  p.  417;  MANDAMUS, 
vol.  II,  p.  767;  QUO  WARRANTO,  ante,  p.  213. 
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RELEASE. 

By  Ernest  Foss. 

I.  PLEA  OR  ANSWER,  20. 
1.  Plea,  20. 

a.  In  General^  20. 

(i)  In  Assumpsit,  21. 

(a)  In  Getter al,  21. 

aa.   That  Plaintiff  Executed  Deed  of  Re- 
lease to  Defendant,  21. 
bb.    That  Plaintiff  Executed  Deed  of  Re- 
lease to  Person  Jointly  Liable  with 
Defendant,  22. 

{ad)  Setting  Eorth  Deed,  22. 
\bb')  Not  Setting  Eorth  Deed,  23. 
(F)  Ear  Usury,  24. 
{/)  On  Subscription  to  Capital  Stock,  25. 

(2)  In  Covenant,  26. 

(3)  In  Scire  Eacias,  26. 

(4)  On  the  Case  for  Personal  Injuries,  27. 

b.  Puis  Darrein  Continuance,  28. 

c.  Receipt  in  Eull,  29. 

d.  Statutory  Eorms,  29. 
8.  Ans7ver,  30. 

a.  In  General,  30. 

b.  In  Action  for  Personal  Injuries,  32.. 

c.  That  Sureties  on  Administrator' s  Bond  were  Released  by 

Order  of  Court,  t^t^. 
II.  REPLICATION  OR  REPLY,  34. 
1.  Replication,  34. 

a.  In  General,  34, 

(i)  Non  Est  Eactum,  34. 

(d!)  In  General,  34. 

{b)   To  Plea  of  Release  of  Joint  Debtor,  35. 
(2)   That  Release  was  Obtained  by  Eraud,  35. 

b.  Statutory  Eorms,  Tfi. 
3.  Reph\  37. 

a.  Impeaching  Consideration,  37. 

b.  Of  Duress,  38. 

c.  Of  Eraud,  38. 

III.  REJOINDER,  42. 

1.  That  Release  7vas  Given  for  Consideration,  42. 

2.  That  Release  Set  Up  in  Reply  was  Given  Utider  Duress,  42. 

3.  That  Release  was  Obtained  Eairly,  43. 

IV.  SURREJOINDER  DENYING  ALLEGATION  OF  CONSIDERATION  IH 

REJOINDER,  43. 
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CROSS-REFERENCES, 

For  Forms  of  Pleadings  Analogous  to  Release,  see  the  titles  ACCORD 

AND  SATISFACTION,  vol.  i,  p.  i8i;  ASSUMPSIT,  vol. 

2,  p.  294;  CONFESSION  AND  AVOIDANCE,  vol.  5,  p.  37. 
For   Form  of  Ajiswer  of  Release    Under  Code  Practice,  see  the  title 

AxVSlVERS  IN   CODE  PLEADING,    vol.    i,   Form  No. 

1408. 
For  Form  of  Plea  of  Release  in  Action  on  Indemniiv   Bo?id  of  Deputy 

Sheriff,   see   the  title   BONDS    AND    UNDERTAKINGS 

(^ACTIONS  ON),  vol.  3,  Form  No.  4400. 
For  Forfn  of  Replication  to  same.  Alleging  Fraud,  see  Fortn  No.  4404. 
For  Form  of  Petition  for  New  Trial  on  Ground  of  Release  Found,  see 

the  title  NEW  TRIAL,  vol.  13,  Form  No.  14467. 
For  Form  of  Plea  of  Release  Supported  by  Answer  in  Equity,  see  the 

title  PLEAS,  vol.  13,  Form  No.  15270. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  PLEA  OR  ANSWER.! 

1.  Plea.2 
a.  In  General. 


1.  Flea  or  Answer  of  Release,  Gener- 
ally.—  Besides  the  technical  release 
under  seal,  the  defendant,  in  order  to 
avoid  circuity  of  action,  is  allowed  to 
rely  on  and  plead  as  release  a  covenant 
never  to  sue  him.  Harvey  v.  Harvey, 
3  Ind.  473;  Reed  v.  Shaw,  i  Blackf. 
(Ind.)245;  Walker  7'.  McCulloch,  4  Me. 
421;  Emerson  v.  Baylies,  ig  Pick. 
(Mass.)  55;  Hastings  v.  Dickinson,  7 
Mass.  153;  Morgan  v.  Butterfield,  3 
Mich.  615;  Parker  v.  Holmes,  4  N.  H. 
97;  Cuyler  v.  Cuyler,  2  Johns.  (N.  Y.) 
186;  Slinson  v.  Moody,  3  Jones  L.  (48 
N.  Car.)  53;  Ellis  v.  Esson,  50  Wis. 
138.  See  also  Stebbins  v.  Niles,  25 
Miss.  267. 

Agreement  Not  to  Sue  for  Limited  Time. 
—  An  agreement,  even  under  seal,  not 
to  sue  for  a  limited  time,  cannot  be 
pleaded  in  bar  as  a  release.  The  de- 
fendant must  resoft  to  his  action  on  the 
covenant.  Thalman  v.  Barbour,  5  Ind. 
178;  Lowe  V.  Blair,  6  Blackf.  (Ind.) 
282;  Mendenhall  v.  Lenwell,  5  Blackf. 
(Ind.)  125;  Berry  v.  Bates,  2  Blackf. 
(Ind.)  118;  Walker  v.  McCulloch,  4  Me. 
421;  Reed  v.  Stoddard,  100  Mass.  425; 
Shed  V.  Pierce,  17  Mass.  623;  Tucker- 
man  V.  Newhall,  17  Mass.  581:  Gibson 
V.  Gibson,  15  Mass.  106;  Perkins  v. 
Oilman,  8  Pick.  (Mass.)  229;  Foster  v. 
Purdy,  5  Met.  (Mass.)  442;  Parker 
V.  Holmes,  4  N.  H.  97;  Winans  v.  Hus- 


ton, 6  Wend.  (N.  Y.)  471;  Chandler  v. 
Herrick,  19  Johns.  (N.  Y.)  129.  But 
see  Clopper  v.  Union  Bank,  7  Har,  & 
J.  (Md.)  92;  Morgan  v.  Butterfield,  3 
Mich.  615. 

2.  Requisites  of  Plea,  Generally.—  For 
the  formal  parts  of  a  plea  in  a  par- 
ticular jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  91S. 

Common-law  Form  Sufficiently  Certain. 
—  A  plea  of  release  which  refers  to 
"  said  several  promises  and  undertak- 
ings in  said  declaration,"  or  to  "  said 
supposed  trespass,"  is  not  objection- 
ble  for  uncertainty,  because  the  decla- 
ration is  in  court  and  matter  of  record, 
and  reference  thereto  may  be  had  for 
particulars.  Jordan  v.  Gillen,  44  N. 
H.65. 

Allegation  of  Seal.  —  In  an  action  on 
a  sealed  instrument,  a  plea  of  release 
must  show  that  the  release  was  under 
seal.  Griggs  v.  Voorhies,  7  Blackf, 
(Ind.)  561.  See  also  Teague  v.  Rus- 
sell, 2  Stew.  (Ala.)  420;  Develin  v. 
Riggsbee,  4  Ind.  464;  Nealey  v.  Cilley, 
5  N.  H.  26.  But  in  other  actions  a  plea 
setting  up  a  release  to  the  defendant 
need  not  allege  that  the  release  was 
under  seal.  Bailey  v.  Cowles,  86  111. 
333;  Illinois  Cent.  R.  Co.  v.  Read,  37 
111.  484.  See  also  Develin  v.  Riggsbee, 
4  Ind. 464, 

Sufficient  Flea. — In  Harvey  v.  Harvey, 
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(1)  In  Assumpsit. 1 

{a)  In  General, 
aa.  That  Plaintiff  Executed  Deed  of  Release  to  Defendant. 

Form  No.  17483. 

In  the  Superior  Court  of  the  state  of  Delaware  in  and  for  Kent 
county. 
John  Doe 

against 
Richard  Roe. 

The  said  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said  John 
Z>(9<?  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,*  because  he  says  that  after  the  making  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  O'Ci  January  first,  igOO, 
at  Dover,  in  said  county,  the  said  John  Doe,  by  his  certain  writing 
of  release,  sealed  with  his  seal,  and  now  shown  to  the  said  court  here 
the  date  whereof  is  the  day  and  year  last  aforesaid  {or,  if  the  release 
be  pleaded  as  a  sham  plea,  or  if  the  deed  have  been  lost,  say,  "  which  said 
writing  of  release  having  been  lost  or  destroyed  by  accident  the  said 
Richard  Roe  cannot  produce  the  same  to  the  said  court  here"),  did 


3  Ind.  473,  which  was  an  action  for  as- 
sault and  battery,  the  third  plea  was 
as  follows: 

"  The  defendants  say,  actio  non,  be- 
cause they  say,  that  after  the  commit- 
ting of  said  trespasses,  and  before  the 
commencement  of  this  suit,  to  wit,  on, 
etc.,  at,  etc.,  the  plaintiff  made  her  writ- 
ing obligatory  with  David  Meek  and 
Thomas  f.  Richards,  which  writing  is 
as  follows:  {Here  follows  a  bond  bindins; 
the  obligors  never  to  sue  the  defendants 
in  this  action).  By  which  writing  she, 
the  plaintiff,  did  remise,  release,  and 
forever  discharge  all  rights  and  causes 
of  action  which  she  then  had  against 
said  defendants  by  reason  of  said  sever- 
al trespasses  in  said  declaration  men- 
tioned; which  trespasses  defendants 
aver,  were  of  and  concerning  the  chil- 
dren of  the  plaintiff,  wherefore,"  etc. 
The  court  held  that  the  covenant  never 
to  sue,  set  up  in  the  plea,  amounted  to 
a  good  release. 

Insufficient  Plea.  —  In  Maness  v. 
Henry,  96  Ala.  454,  the  fifth  plea  to  a 
complaint  on  a  promissory  note  was: 
"that  the  plaintiff  has  since  the  sale 
under  the  chancery  decree  mentioned 
above  released  the  defendant  from  all 
liability  whatsoever  on  this  note."  The 
plea  was  held  bad  for  stating  a  mere 


legal  conclusion  and  for  not  showing 
that  the  agreement  of  release  was  sup- 
ported by  any  consideration. 

1.  In  Assumpsit,  Crenerally,  —  In  as- 
sumpsit, a  release  may  be  specially 
pleaded  or  may  be  given  in  evidence 
under  the  general  issue.  2  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  488.  note; 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
471.  472. 

Tinder  Hilary  Rules.  —  In  England, 
and  in  jurisdictions  in  this  country 
where  the  Hilary  rules  are  in  force, 
release  must  be  specially  pleaded  in  an 
action  of  assumpsit,  i  Chit.  PI.  (i6th 
Am.  ed  )  504,  505. 

2,  This  is  substantially  the  form  given 
in  2  Chit.  PL  (3d  Am.  from  2d  Lend, 
ed.)  487,  and  in  Burr.  Appendix,  ^  355. 

A  simpler  form  of  a  plea  of  release  is 
given  in  2  Rev.  Swift's  Dig^  645,  as 
follows:  "  Defendant  pleads  and  says 
that  the  plaintiff  ought  not  to  have  or 
maintain  his  said  action  against  him, 
the  defendant,  because  he  says  that 
heretofore,  to  wit,  on  the  tenth  day  of 
Afarch,  jqoo.  plaintiff,  by  his  certain 
writing  of  release  of  that  date,  under 
his  seal  of  him  well  executed,  released 
the  defendant  and  discharged  him  from 
the  cause  of  action  in  the  plaintiff's 
declaration  contained  and  for  which  this 
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demise,  release  and  forever  quitclaim  unto  the  said  Richard  Roe,  his 
heirs,  executors  and  administrators,  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned  and  each  and  every 
of  them,  and  all  sum  and  sums  of  money  then  due  and  owing  or 
thereafter  to  become  due,  together  with  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  writings 
obligatory,  debts,  dues,  reckonings,  accounts,  sum  and  sums  of 
money,  judgments,  executions,  extents,  quarrels,  controversies,  tres- 
passes, damages  and  demands  whatsoever  both  at  law  and  in  equity, 
or  otherwise  howsoever,  which  he,  the  said  John  Doe,  then  had  or  which 
he  should  or  might  at  any  time  or  times  thereafter  have,  claim,  allege 
or  demand  against  the  said  Richard  Roe  for  or  by  reason  or  means  of 
any  matter,  cause  or  thing  whatsoever  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release,  as 
by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
will  more  fully  appear;  and  this  he  is  ready  to  verify. 

Wherefore  he  prays  judgment  if  the  S2i\6.  John  Doe  ovight  further  to 
have  or  maintain  his  aforesaid  action  thereof  against  him. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

hb.  That  Plaintiff  Executed  Deed  of  Release  to  Person  Jointly  Liable 

WITH  Defendant. 

{ad)  Setting  Forth  Deed.^ 


suit  is  brought,  as  by  said  writing  ob- 
ligatory ready  in  court  to  be  shown 
will  appear;  and  this  he  is  ready  to 
verify." 

1.  Belease  to  Person  Jointly  Liable, 
Generally.  —  Unless  changed  by  statute 
in  a  particular  jurisdiction,  an  actual 
release  of  one  of  two  joint  or  joint  and 
several  obligors  or  promisors  is  a  dis- 
charge of  the  debt,  and  consequently 
may  be  pleaded  by  the  other  obligor  in 
bar  of  an  action  against  him;  but  any- 
thing less  than  actual  release,  such  as 
a  covenant  not  to  sue,  will  not  have 
this  effect.  Bozeman  v.  State  Bank,  7 
Ark.  328;  Armstrong  v.  Hayvvard,  6 
Cal.  183;  Matthey  v.  Gaily,  4  Cal.  62; 
Gibson  v.  Weir,  i  j.  J.  Marsh.  (Ky.)  446; 
Auburn  First  Nat.  Bank  v.  Marshall, 
73  Me.  79;  Drirvkvvater  v.  Jordan,  46 
Me.  432;  McAllester  v.  Sprague,  34 
Me.  296*  Walker  v.  McCulloch,  4  Me. 
421;  Pond  V.  Williams,  i  Gray  (Mass.) 
630;  Shaw  V.  Pratt,  22  Pick.  (Mass.) 
305;  Emerson  v.  Baylies,  19  Pick. 
(Mass.)  55;  Goodnow  v.  Smith,  18  Pick. 
(Mass.)  414;  Perkins  v.  Gilman,  8 
Pick.  (Mass.)  229;  Berry  v.  Gillis,  17 
N.  H.  9;  Durell  v.  Wendell,  8  N.  H. 
369;  Parker  v.  Holmes,  4  N.  H.  97; 
Couch  V.  Mills,  21  Wend.  (N.  Y.)  424; 
DeZeng  v.  Bailey,  9  Wend.  (N.  Y.)  336; 
Rowley  v,   Stoddard,  7  Johas.  (N.  Y.) 


207;  Harrison  v.  Close,  2  Johns.  (N.  Y.) 
448;  Frink  v.  Green,  5  Barb.  (N.  Y.) 
455;  Catskill  Bank  v.  Messenger,  g 
Cow.  (N.  Y.)37;  Winston  v.  Dalby,  64 
N.  Car.  299;  Russell  v.  Adderton,  64 
N.  Car.  417.  See  also  Blackburn  v. 
Beall,  21  Md.  208;  Mitchell  v.  Allen.  25 
Hun  (N.  Y.)  543;  Miller  v.  Fenton,  11 
Paige  (N.  Y.)  18. 

Must  be  Under  Seal.  —  The  release 
must  be  by  deed  under  seal  or  upon  a 
sufficient  consideration.  Corbett  v. 
Lucas,  4  McCord  L.  (S.  Car.)  323. 
And  an  unsealed  receipt  in  full  given 
to  one  partner  or  co-obligor  will  not 
extinguish  the  liability  of  another 
partner.  Gold  Medal  Sewing  Mach. 
Co.  V.  Harris,  124  Mass.  206;  Bucking- 
ham V  Oliver,  3  E.  D.  Smith  (N.  Y.) 
129.  See  also  Rowley  v.  Stoddard,  7 
Johns.  (N.  Y.)  207.  A  sealed  receipt 
given  to  a  principal  has,  however,  been 
held  to  be  available  by  his  surety. 
State  V.  Gott,  44  Md.  341. 

Requisites  of  Plea,  Generally. —  For 
the  formal  parts  of  a  plea  in  a  par- 
ticular jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  918. 

Facts  Showing  Release.  —  In  Reading 
V.  State,  I  Harr.  (Del.)  190,  the  court 
said:  "  If  A  and  B  be  bound  by  a  bond, 
and  A  be  released  and  B  be  sued,  he 
must  plead  it  not  as  a  release  to  him, 
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Form  No.  17484. 

(Precedent  in  Rice  v.  Webster,  18  111.  331.)' 

[State  of  Illinois,  \  In  the  Circuit  Court  of  Peoria  County. 
Peoria  County,    f  March  Term,  a.  d.  i8<57. 
Aldrich  C.  Wiley  and  Jacob  E.  Pice,  Impleaded,  ^ 

ats.  >  Assumpsit. '\'^ 

Francis  B.    Webster  et  al.  ) 

And  the  said  defendant  Rice  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says,  actio  non,  because  he  says  that  after  the 
making  of  the  said  promises  in  said  declaration  mentioned,  the  said 
plaintiffs,  by  J.  B.  Webster,  their  attorney  in  that  behalf  duly 
authorized,  executed  their  certain  release  under  their  hands  and 
seals  (with  other  persons  therein  named),  which  release  is  now  to 
the  court  here  shown,  in  the  words  and  figures  following:  {Here  is 
set  out  in  full  the  deed  of  release^. 

Whereby  the  said  plaintiffs  released  the  said  Rice  from  his  liability 
on  the  said  promises;  and  the  said  defendant  Rice  avers  that  the 
said  Wiley  did  make  a  good  title  to  the  said/ar/«  therein  mentioned 
in  said  release  to  said  Carter  6^  Fenno,  free  and  clear  of  all  right  to 
dower  and  incumbrance;  and  this  said  Rice  is  ready  to  verify;  where- 
fore he  prays  judgment  [(concluding  as  in  Form  No.  17483).^^ 

{hb)  Not  Setting  Forth  Deed. 

Form  No.  17485.* 
{Commencing  as  in  F'orm  No.  17Jf83,  and  continuing  down  to  *)  because 

but  he  must  plead  the  fact  as  it  exists,  Gillis,  17  N.   H.  9;  Durell  v.  Wendell, 

the  release  of  A.     And  this  fact  being  8  N.  H.   369;  Parker  v.    Holmes,   4  N. 

shown  to  the  court,  they  are  bound  to  H.  97;    Couch  v.   Mills,  21   Wend.  (N. 

draw     the     legal     conclusion     that    a  Y.)  424;  De   Zeng  v.  Bailey,   9   Wend, 

release   to  A  is   a   release   to  his  joint  (N.    Y.)    336;    Rowley    v.    Stoddard,    7 

obligor  B."  Johns.  (N.  Y.)  207;  Harrison   v.  Close, 

That  Release  was  by  One  a  Party  to  the  2  Johns.  (N.  Y.)  448;  Frink  v.  Green,  5 

Action.  —  Where    the    plea    alleged    a  Barb.    (N.    Y.)   455;  Catskill    Bank    v. 

release  by  only  one  of  the  three  persons  Messenger,  9  Cow.  (N.  Y.)  37;  Winston 

beneficially  interested  and  who  was  not  v.   Dalby,    64   N.    Car.    299;  Russell  z/. 

a  party  to  the  record,  and  executed  to  Adderton,    64    N.  Car.  417.     See    also 

only    one    of   two    defendants    equally  Blackburn     v.     Beall,     21     Md.     20S; 

liable,  it  was  held  bad.     Buckmaster  ».  Mitchell  v.  Allen,  25   Hun  (N.  Y.)  543; 

Beames,  9  111.  443.  Miller  v.  Fenton,    ir    Paige  (N.  Y.)  18. 

Release  Under  Seal.  —  The  plea  must  1.  The  only  question  considered  by 
show  a  technical  release  under  seal,  the  court  was  the  effect  of  the  deed 
Bozeman  v.  State  Bank,  7  Ark.  328;  set  out  in  the  plea.  It  was  held  to  be 
Armstrong  v.  Hayward,  6  Cal.  183;  a  good  release  of  Wiley,  whom  it  pur- 
Matthey  7>.  Gaily,  4  Cal.  62;  Gibson  v.  ported  to  release,  and  thus  of  his  joint 
Weir,  I  J.  J.  Marsh.  (Ky.)  446;  Auburn  debtor  Rice,  although  the  covenant- 
First  Nat.  Bank  v.  Marshall,  73  Me.  ors  attempted  to  reserve  their  claims 
79;  Drinkwater  v.  Jordan,  46  Me.  432;  against  him.  The  judgment  sustaining 
McAllester  v.  Sprague,  34  Me.  296;  a  demurrer  to  the  plea  was  overruled. 
Walker  z'.  McCulloch,  4  Me.  421;  Pond  2.  The  matter  enclosed  by  [  ]  will 
V.  Williams,  i  Gray  (Mass.)  630;  Shaw  not  be  found  in  the  reported  case. 
J/.  Pratt,  22  Pick.  (Mass.)  305:  Emerson  z'.  3.  The  matter  to  be  supplied  within 
Baylies,  19  Pick.  (Mass.)  55;  Goodnow  []  will  not  be  found  in  the  reported  case. 
V.  Smith,  18  Pick.  (Mass.)  414;  Perkins  4.  This  is  substantially  the  form  io 
V.  Gilnran,  8  Pick.  (Mass.)  229;  Berry  v.  3  Wentw.  PI.  156. 
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he  says  that  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned  (if  any  such  were  made)  were  and  each  and 
every  of  them  was  made  by  him,  the  said  defendant,  and  one  Ric/iard 
Fern  jointly,  and  not  by  him,  the  said  defendant,  solely ;  and  that  after 
the  making  of  the  said  promises  and  undertakings  and  before 
the  exhibiting  of  the  bill  of  the  said  plaintiffs  against  him,  the  said 
defendant,  to  wit,  on  theyfrj-Zday  oi  January^  i<)00,  to  wit,  at  Dover, 
in  the  county  aforesaid,  the  said  plaintiffs  by  their  certain  writing  of 
release  then  and  there  made  by  them  the  said  plaintiffs  to  the  said 
Richard  Fern  and  sealed  with  the  several  and  respective  seals  of 
them,  the  said  plaintiffs,  and  then  and  there  delivered  to  the  said 
Richard  Fern,  who  is  still  in  possession  of  the  same,  for  the  con- 
sideration therein  mentioned  and  contained,  did  remise  and  release 
unto  the  said  Richard  Fern,  his  heirs,  executors  and  administrators, 
the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned  and  each  and  every  of  them  {continuing  and  concludifig  as 
in  Form  No.  17486). 

{d)  For  Usury. 

Form  No.  17486. 

(Precedent  in  Wing  v.  Peck,  54  Vt.  245.)* 
[(Title  of  court  and  cause  as  in  Form  No.  15329.) 

(First  ^/ea.)]^ 

And  for  further  plea  the  defendant,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him 
because,  he  says,  that  before  the  commencement  of  this  suit,  to  wit: 
on  the  ^^^  day  of  /u/y,  a.  d.  jS76,  the  plaintiff,  in  and  by  his  certain 
writing  of  release  by  him  signed,  sealed  and  delivered  to  the  defend- 
ant, released,  acquitted  and  discharged  the  defendant  from  the  said 
several  promises  and  undertakings  in  the  plaintiff's  declaration  men- 
tioned, and  each  and  every  of  them,  and  from  all  claim  or  claims  the 
plaintiff  had  against  the  defendant  for  usury  or  extra  interest  paid 
by  the  plaintiff  to  the  defendant,  or  included  in  notes,  as  by  said 
writing  of  release,  reference  thereto  being  had,  ready  in  court  to  be 
produced,  will  more  fully  appear,  which  this  defendant  is  ready  to 
verify;  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  and  for 
his  costs. 

And  for  further,  plea  the  defendant,  by  leave  of  the  court  here  first 
had  and  obtained,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  the 
defendant  says,  that  before  the  commencement  of  this  suit,  to  wit:  on 

1.  A   demurrer   to   these   pleas    was     tained,    because    the    discharge    being 
held  properly  overruled.     It  was   held     under  seal  imported  a  consideration. 
that  the  objection  taken  by  the  plaintiff,         2.  The  matter  to  be  supplied  within 
that   the   discharge  set   forth   did   not     [  ]   will  not  be  found  in  the  reported 
show  a  consideration,  could  not  be  sus-     case. 
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the  22d  day  of  July,  a.  d.  i876,  the  said  plaintiff,  by  his  certain  writing 
of  release,  signed  with  his  hand  and  sealed  with  his  seal  and  delivered 
to  the  defendant,  the  date  whereof  is  a  certain  day  and  year  therein 
mentioned,  to  wit:  the  day  and  year  last  aforesaid,  which  said  writing 
of  release,  ready  in  court  to  be  produced,  is  in  the  words  and  figures 
as  follows:  "Whereas  I,  J/.  T.  C.  Wing,  of  East  Montpelier,  Vt.,  gave 
five  notes  of  two  hundred  and  ten  dollars  each,  dated  Nov.  11,  i2>72, 
signed  by  me  and  payable  to  Lucinda  Cutler,  or  bearer,  which  notes 
are  now  in  the  hands  of  Addison  Peck,  and  whereas  there  has  been 
some  extra  interest  or  commission  to  Addison  Peck  included  in  or 
paid  on  said  notes;  now  in  consideration  of  the  sum  of  two  dollars 
this  day  paid  to  me  by  him,  I  hereby  discharge  all  claims  I  have 
against  said  Addison  Peck  or  the  estate  of  the  said  Lucinda  Cutler, 
either  at  law  or  in  equity,  for  all  extra  interest  or  commission 
included  in  or  paid  on  said  notes.  Witness  my  hand  and  seal,  this 
5^^  day  of /«/v,  1 876.     M.T.C.lVing."     (seal) 

And  the  said  plaintiff,  by  said  writing  of  release,  signed,  sealed  and 
delivered  as  aforesaid,  did  thereby,  for  the  consideration  therein 
mentioned,  release  and  discharge  the  said  defendant  from  said 
several  promises  and  undertakings  in  the  plaintiff's  declaration  men- 
tioned, and  each  and  every  of  them,  and  from  all  the  claims 
mentioned  and  set  forth  in  the  said  writing  of  release,  as  by  said 
writing  of  release  will  fully  appear.  And  this  the  defendant  is  ready 
to  verify:  wherefore  the  defendant  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  and  for  his  costs, 

Addison  Peck. 
By  his  attorney,  H.  W.  Heaton. 

{/)  On  Subscription  to  Capital  Stock. 

Form  No.  17487. 

(Precedent  in  Niagara  Shoe  Co.  v.  Tobey,  71  111.  App.  251.)' 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  15219.') 

(^First  plca.y\'^ 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the 
plaintiff  ought  not  further  to  have  or  maintain  its  aforesaid  action 
against  him,  the  defendant,  because  he  says,  that  after  the  making 
of  the  alleged  subscription  to  the  capital  stock  of  plaintiff  corpo- 
ration, and  after  the  alleged  complete  organization  of  the  said  corpo- 
ration, and  after  the  commencement  of  this  suit,  to  wit,  May  5,  a.  d. 
\W6,  and  without  the  consent,  knowledge  or  sanction  of  this  defend- 
ant, the  capital  stock  of  said  corporation  was,  at  a  special  meeting 
of  the  stockholders  thereof,  held  for  that  purpose,  two-thirds  of  the 
alleged  stockholders  therein  voting  in  favor  thereof,  reduced  to  the 
sum  of,  to  wit,  %51f.,200,  and  that  said  capital  stock  was  so  reduced 

I,  The  plaintiff  filed  a  replication  tion,  it  was  held  that  the  plea  set  forth 
(the  form  of  which  is  given  in  the  a  good  defense  and  that  the  replication 
report  of  the   case,   p.    252)  setting  up     failed  to  answer  it.  ^ 

that  the  defendant  had  notice  of  the  2.  The  matter  to  be  supplied  within 
meeting.     On  demurrer  to  the  replica-     []  will  not  be  found  in  the  reported  case. 
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by  releasing  therefrom  the  subscription  thereto  of  George  W.  Abdill, 
as  trustee  to  the  amount  of,  to  w'lt,  ^Jf5,800,  and  not  hy  Bl pro  rata 
reduction  from  the  subscription  of  each  and  all  of  the  subscribers  to 
the  capital  stock  of  said  corporation,  as  required  by  law;  and  defend- 
ant avers  that  no  reduction  was  made  from  his  subscription  to  the 
capital  stock  of  said  corporation,  and  that  such  reduction  of  the 
capital  stock  and  release  from  the  subscription  of  the  said  George  W. 
Abdill,  as  trustee,  was  to  the  injury  of,  and  was  made  without  the 
consent,  knowledge  or  sanction  of  this  defendant,  whereby,  and  by 
means  of  the  premises,  the  equality  existing  and  intended  to  exist 
between  the  shareholders  in  said  corporation  was  destroyed,  and  this 
defendant  became  and  was  released  as  a  subscriber  to  the  capital 
stock  of  said  corporation,  and  his  said  subscription  thereto  became 
and  was  null  and  void,  and  this  defendant  is  ready  to  verify;  where- 
fore he  prays  judgment  if  the  plaintiff  ought  to  further  have  or  main- 
tain its  aforesaid  action  against  him,  this  defendant,  etc. 

[Calhoun  &>  Steely,  Attorneys  for  Defendant. J^ 

(2)  In  Covenant. 2 

Form  No.  i  7488.^ 

(^Commencing  as  in  Form  JVo.  17J!f83,  and  continuing  doivn  to  *) 
because  he  says  that  true  it  is  that  the  said  plaintiff  demised  to  the 
said  defendant  the  said  demised  premises,  with  the  appurtenances,  in 
manner  and  form  as  the  said  plaintiff  hath  by  his  said  declaration  above 
alleged;  nevertheless,  for  plea  the  said  defendant  says  that  during 
the  said  term,  to  wit,  on  [stating  time'),  he,  the  said  defendant,  at  the 
special  instance  and  request  of  the  said  plaintiff,  surrendered  to  the 
said  plaintiff  the  said  demised  premises  with  the  appurtenances  and 
all  the  estate,  interest,  right,  title  and  term  of  years  of  him,  the  said 
defendant,  therein  which  is  to  come  and  unexpired;  in  consideration 
of  which  surrender  he,  the  said  plaintiff,  on  the  same  day  and  year 
aforesaid,  at  Doi>er  aforesaid,  acquitted  and  discharged  the  said 
defendant  from  all  damages  arising  and  accruing  to  him,  the  said 
plaintiff,  by  reason  of  the  breach  of  covenant  contained  in  the 
said  demise  on  the  part  and  behalf  of  the  said  defendant  to  be  per- 
formed and  fulfilled;  and  this  he  is  ready  to  verify. 

Wherefore  he  prays  judgment  if  the  said  John  Doe  ought  further  to 
have  or  maintain  his  aforesaid  action  thereof  against  him. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(3)  In  Scire  Facias. 

Form  No.  17489. 
(Precedent  in  Blackburn  v.  Beall,  21  Md.  210.)* 
[(^Commencement  as  in  Form  No.  15221.)] 
1st.  That  the  judgment  recited  in  the  said  scire  facias  was  ren- 

1.  The  matter  enclosed  by  []  will  not  3.  This  is  substantially  the  form  in  5 
be  found  in  the  reported  case.  Wentw.  PI.  82. 

2.  In  an  action  of  convenant,  a  release  4.  No  objection  was  made  to  this 
must  be  specially  pleaded.  Johnson  v.  plea.  It  was  held  that  release  might 
Kerr,  i  S.  &  R.  (Pa.)  25.  be  pleaded  to  a  scire  facias  and  that 
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dered  on  the  joint  and  several  bond  of  one  Charles  Digges,  Norah 
Digges  and  the  said  William  Z.  Beall,  now  deceased,  and  that  at 
November  term,  i8.5<9,  of  the  Circuit  Court  for  the  said  county,  a  judg- 
ment in  the  same  cause  of  action  was  also  rendered  against  the  said 
Charles  and  Norah,  in  favor  of  the  said  David  Crawfurd,  and  that 
after  the  rendition  of  the  said  judgments,  to  wit:  on  the  seventeenth 
day  of  Noiiember,  in  the  year  one  thousand  eight  hundred  andyf/Vy- 
nine,  at  the  county  aforesaid,  the  said  David  Crawfiird,  the  plaintiff's 
intestate,  by  his  paper  writing  signed  by  him,  and  then  and  there 
delivered  to  the  said  Charles  Digges,  released  the  said  Charles  Digges, 
the  principal  in  the  said  bond  or  debt,  from  the  payment  of  the  judg- 
ment against  him,  including  the  debt,  interest  and  costs  aforesaid, 
and  the  said  defendant  avers  that  Norah  Digges  and  the  said  William 
Z.  Beall  were  also  thereby  discharged  from  the  payment  of  the  said 
judgment. 

'Znd.  That  the  judgment  recited  in  the  said  scire  facias  was  ren- 
dered on  the  joint  and  several  bond  of  one  Charles  Digges,  Norah 
Digges  and  the  said  William  Z.  Beall,  now  deceased,  and  that  at 
November  term,  \^58,  of  the  Circuit  Court  for  the  said  county,  a  judg- 
ment in  the  same  cause  of  action  was  also  rendered  against  the  said 
Charles  Digges  and  Norah  Digges,  in  favor  of  the  said  David  Craw- 
furd,  and  that  after  the  rendition  of  the  said  judgments,  to  wit:  on 
the  11th  day  of  Novet/iber,  iS59,  at  the  county  aforesaid,  the  said 
David  Cratvfurd,  the  plaintiff's  intestate,  by  his  paper  writing  signed 
by  him,  and  then  and  there  delivered  to  the  said  Charles  Digges, 
released  the  said  Charles,  Norah  and  William  Z.  from  the  payment  of 
the  said  judgments,  for  the  debt,  interest  and  costs  aforesaid. 

[i^Sigriaiure  as  in  Eorm  No.  1523 l.y\ 

(4)  On  the  Case  for  Personal  Injuries.^ 

Form  No.  17490. 

(Precedent  in  Illinois  Cent.  R.  Co.  v.  Read,  37  III.  505.)' 

under  the  code  (Md.  P.  G.  Laws  (1888),  on    the   case,  plea  of  not  guilty  shall 

art.  75,  §   3)  the  plea  need  not  contain  operate  as  a  denial  only  of  the  breach 

the    formal    parts    of    a    common-law  of  duty  or  wrongful  act  alleged  to  have 

pleading.  been  committed  by  the  defendant  and 

1.  Action  on  the  Case,  Generally. —  An  not  of  the  facts  stated  in  the  induce- 
action  on  the  case  is  founded  on  the  ment,  and  no  other  defense  than  such 
mere  justice  and  conscience  of  the  plain-  denial  shall  be  admissible  under  that 
tiff's  cause  and  is  in  the  nature  of  a  bill  plea,"  and  that  "all  matters  in  con- 
in  equity,  and,  therefore,  the  release  fession  and  avoidance  shall  be  pleaded 
need  not  be  pleaded,  but  may  be  shown  specially  as  in  the  action  of  assumpsit." 
in  evidence  under  the  general  issue,  i  Chit.  PI.  (i6th  Am.  ed.)  518. 
the  plea  of  not  guilty,  i  Chit.  PL  (3d  But  unless  adopted  by  statute  these 
Am.  from  2d  Lond.  ed.)  486,  487;  rules  have  no  force  in  this  country  so 
Brown  v.  Baltimore,  etc.,  R.  Co.,  6  as  to  require  a  special  plea.  Chicago, 
App.  Case.  (D.  C.)  237;  Chicago,  etc.,  etc.,  Coal  Co.  v.  Peterson,  45  111.  App. 
Coal  Co.  ".  Peterson,  45  111.  App.  507;  507;  Champaign  v.  McMurray,  76  111. 
Shafer  v.  Stonebraker,  4  Gill  &  J.  (Md.)  353;  Plowman  r.  Foster,  6  Coldw. 
345.  (Tenn.)  52. 

Under  Hilary  Rules.  —  Hilary  Rules,  2.  This  was  held  to  be  a  good  plea  of 

4  William  IV,  provide  that  "  in  actions  release,  both  in  form  and  substance. 
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\{Comm£Hceme>it  as  in  Form  No.  15319)]  ^  that  after  the  committing 
of  the  several  grievances  in  [said  declaration  mentioned]  ^  and  before 
the  commencement  of  this  suit,  to  wit,  on  [(gwiug  daU)],^  at  [(^siathig 
//a<r^)],^  the  plaintiff,  for  a  valuable  consideration  to  him  in  hand  paid 
by  the  said  defendant,  did  release  and  forever  discharge  the  said 
defendant  of  and  from  any  and  all  liability  to  the  said  plaintiff  for  or 
by  reason  of  the  said  supposed  grievances,  and  each  and  every  of 
them  in  the  said  declaration  set  forth.  [And  this  the  said  defendant 
is  ready  to  verify;  wherefore  it  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  action  against  it,  etc. 

McAllister.^  Jeivett  &  Jackson^ 

Attorneys  for  Defendant. j^ 

b.  Puis  Darrein  Continuance.* 
Form  No.  i  749  i  .■» 

(^Commencepiefit  as  in  Form  No.  17Jf.83.) 

And  now  at  this  day,  that  is  to  say,  on  March  first,  at  this  same 
term,  until  which  day  the  plea  aforesaid  was  last  continued,  comes 
the  said  John  Doe,  by  Jeremiah  Mason,  his  attorney,  and  the  said 
Richard  Foe,  by  his  attorney  aforesaid,  and  the  said  Richard  Roe  saith 
that  the  ^2^6.  John  Doe  ought  not  further  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  saith  that  after  the 

last  continuance  of  this  cause,  that  is  to  say,  after next  after 

in  this  same term,  from  which  day  this  cause  was  last 

continued,  and  before  this  day,  to  wit,  on  January  first,  xgOO,  at 
Dover,  in  the  county  aforesaid,  he,  the  said  John  Doe  {concluding  as 
in  Form  No.  17Jf83'). 

1.  The  matter  to  be  supplied  within  In  New  Hampshire,  it  has  been  held 
[]  will  not  be  found  in  the  reported  case,  that  a   general  release   given  after  the 

2.  The  matter  enclosed  by  []will  not  commencement  of  an  action  need  not 
be  found  in  the  reported  case.  be   pleaded    puis    darrein    continuance 

3.  Release  Puis  Darrein  Continuance —  unless  a  plea  has  been  before  filed  in 
Generally. —  A  release  given  after  the  the  action,  but  it  maybe  pleaded  in 
commencement  of  the  suit  and  after  bar  after  the  last  continuance  with  the 
issue  joined  must  be  specially  pleaded  general  issue.  Wisheart  v.  Legro,  33 
puis  darrein  continuance.  Smithwick  N.  H.  177.  See  also  Kimball  w.  Wilson, 
V.  Ward,   7  Jones   L.  (52  N.  Car.)  64;  3  N.  H.  96. 

Harvey  z/.  Sweasy,  4  Humph.  (Tenn.)        Requisites    of    Plea,    Generally.  —  For 

449.  requisites  of  plea  puis  darrein  continu- 

/«  actions  on  the  case,  an  exception  to  ance  see  the   title  Puis  Darrein  Con- 

the  general  rule  that  matter  of  defense  tinuance,  vol.  15,  p.  133. 
which   arises   after   suit   brought    and         Time  when  release  was  made  and  de- 

after  plea  filed,  and  either  before  repli-  liveredmustbe  stated.  Field  zz-Cappers, 

cation    or  after  issue  joined,   must  be  81  Me.  36. 

pleaded  puis  darrein  continuance,  ex-  Place  where  release  was  made  and  de- 
ists. In  such  an  action,  it  is  competent  livered  must  be  stated.  Field  5^'.  Cap- 
to  give  a  release  in  evidence  under  the  pers,  81  Me.  36. 

plea  of  the  general  issue.     G.  H.  Ham-         That  there  was  a  continuance  must  be 

mond  Co.  v.   Papke,    91   111.   App.   563  shown.     Field  v.  Cappers,  Si  Me.  36. 
(affirmed  in  Papke  v.  G.  H.  Hammond         Day  of  last  continuance  must  be  stated. 

Co.,   192  111.  631);   Kapischki  v.  Koch,  Field  v.  Cappers,  81   Me.  36. 
180  111.  44;  Chicago  z/.  Babcock.  143  111.         4.  This  is  substantially  the  form   in 

358;  Lyonz/.  Marclay,  i  Watts  (Pa.) 271.  2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 

Contra,  Ryan  f.  Baltimore,  etc.,  R.  Co.,  724. 
60  111.  App.  612. 

38  Volume  16. 


17492. 


RELEASE. 


17493. 


c.  Receipt  in  Full.' 

Form  No.  17492.' 

{^Title  of  court  atid cause  as  in  usual  fonn.^ 

The  defendant  pleads  and  says  that  the  plaintiff  ought  not  to  have 
or  maintain  his  said  action  against  him,  the  defendant,  because  he 
says  that  after  the  right  of  action  in  the  plaintiff's  declaration  con- 
tained accrued,  to  wit,  on  the  first  day  of  January,  iS99,  he,  the 
plaintiff,  executed  and  delivered  to  the  defendant  a  receipt  in  full  of 
the  same,  which  receipt  was  in  writing  of  that  date  under  his  hand, 
of  the  form  following,  to  wit:  {^Here  set  out  copy  of  the  receipt^,  as 
by  said  receipt,  ready  in  court  to  be  shown,  will  appear;  and  this  he 
is  ready  to  verify,  wherefore  he  prays  judgment  {concluding  as  in  Form 
No.  17Jf83). 


d.  Statutory  Forms. 

Form  No.  17493.* 
(Fla.  Rev.  Stat.  (1S92),  §  1075,  No.  7.)* 
(^Title  of  court  and  cause  as  in  Form  No.  15218.') 


1.  Plea  of  Receipt  in  Full —  Generally. — 
A  receipt  in  full,  although  not  con- 
clusive —  Kane  v.  Morehouse,  46  Conn. 
300  —  will  operate  as  a  discharge  or  re- 
lease, unless  the  plaintiff  shows  that 
it  was  executed  under  circumstances  of 
mistake,  accident  or  surprise,  or  is 
founded  in  fraud.  Bonnell  v.  Chamber- 
lin,  26  Conn.  487;  Hurd  v.  Blackman, 
IQ  Conn.  177;  Fuller  v.  Crittenden,  9 
Conn.  401.  And  therefore  a  receipt  in 
full  may  be  pleaded  in  bar,  and  re- 
quires a  sufficient  replication  to  avoid 
it.  Beam  v.  Barnum,  21  Conn.  200; 
Tucker  v.  Baldwin,  13  Conn.  136; 
Fuller  V.  Crittenden,  g  Conn.  401;  Pal- 
mer V.  Corbin,  i  Root  (Conn.)  271. 

Puis  Darrein  Continttance.  —  A  re- 
ceipt in  full,  given  by  the  plaintiff  to 
the  defendant  after  suit  brought,  is  a 
good  defense  by  way  of  plea  puis 
darrein  continuance.  Wade  v.  Emer- 
son, 17  Mo.  267. 

Form  of  Plea.  — In  Tucker  v.  Bald- 
win, 13  Conn.  136,  the  substance  of 
the  plea  was  that  if  the  defendants 
committed  the  trespass  named  in  the 
declaration  it  was  done  by  them  jointly 
the  twentieth  of  August,  1833,  and 
that  afterwards,  viz.,  on  the  twenty- 
second  of  September,  1834,  the  plain- 
tiff, in  and  by  a  certain  writing  of  release 
under  his  hand  by  him  well  executed, 
in  consideration  of  one  dollar  then 
paid  to  the  plaintiff  by  said  William 
Tucker,    released  and   discharged  him 


from  all  demands  then  existing  in 
favor  of  the  plaintiff  against  him; 
which  writing  or  release  is  in  the 
words  and  figures  following,  viz:  {Here 
was  set  out  a  receipt  "  itt  full  of  all  de- 
mands"). 

A  receipt  was  similarly  pleaded  in 
Beam  v.  Barnum,  21  Conn.  200.  See 
also  Fuller  v.  Crittenden,  9  Conn.  401. 
But  it  would  seem  that  the  form 
in  the  text,  which  is  taken  from 
Swift's  Digest,  is  preferable,  because 
the  plea  just  recited  is  not  a  technical 
plea  of  release,  since  it  does  not  aver 
a  release  under  seal,  and  the  words 
"  release ' '  and  "  discharge  "  are  modi- 
fied and  explained  by  the  writing  which 
is  annexed,  and  it  amounts  only  to  a 
plea  of  receipt  in  full.  See  opinion 
of  court  in  Tucker  v.  Baldwin,  13  Conn. 
136. 

2.  This  is  substantially  the  form  in  2 
Rev.  Swift's  Dig.  645. 

3.  Florida.  —  Release  must  be  special- 
ly pleaded.  Cir.  Ct.  Com.  L.  Rules,  § 
66. 

4.  The  forms  given  in  the  statute 
shall  be  sufficient  in  the  cases  to  which 
they  are  applicable,  and  they  or  the 
like  forms  may  be  used  with  such 
modifications  as  may  be  necessary  to 
suit  the  facts  of  the  case.  It  shall  not 
be  erroneous  to  depart  from  the  letter 
of  the  form  so  long  as  the  substance  be 
expressed  without  prolixity.  Fla.  Rev, 
Slat.  (1892),  g  1075. 
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That  after  the  alleged  claim  accrued,  and  before  this  suit,  the  plain- 
tiff, by  deed,  released  the  defendant  therefrom. 

Oliver  Ellsworth^  Attorney  for  Defendant. 
{Verification. y- 

Form  No.  17494. 
(Md.  Pub.  Gen.  Laws  (1888),  art.  75,  §  23,  No.  53.)" 

( Venue  and  title  of  court  and  cause  as  in  Form  No.  15221.^ 
That  after  the  alleged  claims  accrued,  and  before  suit,  the  plain- 
tiff, by  deed,  released  the  defendant  therefrom. 
{Signature  as  in  Form  No.  15221.) 

2.  Answer.3 


a.  In  General. 


1.  For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

2.  Maryland.  —  The  forms  of  plead- 
ings given  in  the  statute  shall  be  suffi- 
cient, and  the  like  forms  shall  be  used 
with  such  modifications  as  shall  be 
necessary  to  meet  the  facts  of  the  case, 
but  it  shall  not  be  erroneous  or  irregu- 
lar to  depart  from  said  forms  so  long 
as  their  substance  is  expressed.  Pub. 
Gen.  Laws  (1888).  art.  75,  §  23. 

3.  Specially  Pleaded.  —  Under  the  code 
practice,  the  defense  of  release  must  be 
specially  pleaded.  San  Pedro  Lumber 
Co.  V.  Reynolds,  121  Cal.  74;  Coles  v. 
Soulsby,  21  Cal.  47;  Turner  v.  Caruth- 
ers,  17  Cal.  431;  Grunwald  v.  Freese, 
(Cal.  1893)  34  Pac.  Rep.  73;  Alden  v. 
Carpenter,  7  Colo.  87;  Collier  v.  Field. 
2  Mont.  320;  Horton  v.  Horton,  83  Hun 
(N.  Y.)  213;  McKyring  v.  Bull,  16  N.  Y. 
297;  Marley  v.  McArielly,  17  Tex.  658. 

Where  the  answer  relying  upon  a 
release  did  not  set  it  out  in  the  plead- 
ings, but  the  complaint  contained  an 
averment  which  seemed  to  refer  to 
the  release  executed  by  a  partner  of  the 
plaintiff,  and  the  plaintiff  proved  the 
partnership  and  introduced  the  release 
in  evidence,  it  was  held  that  the  de- 
fendant might  have  the  benefit  of  it  as 
if  pleaded.  Hawn  v.  Seventy-Six  Land, 
etc.,  Co.,  74  Cal.  418. 

Release,  being  matter  of  defense, 
should  not  be  mentioned  in  the  com- 
plaint. But  where  a  complaint  by 
heirs  showed  a  release  given  by  the 
administrator  of  the  estate,  and  alleged 
that  it  was  fraudulently  executed,  and 
the  allegations  were  not  such  as  would 
constitute  a  good  defense  if  set  up  in 
an  answer,  it  was  held,  on  demurrer 
to  the  complaint,  that   the  allegations 


should  be  disregarded  as  surplusage 
and  should  not  defeat  plaintiff's  right 
of  action.  Trotter  v.  Mutual  Reserve 
Fund  Life  Assoc,  9  S.  Dak.  596. 

Requisites  of  Answer,  Generally.  —  For 
the  formal  parts  of  an  answer  in  a 
particular  jurisdiction  see  the  title 
Answers  in  Code  Pleading,  vol.  i, 
p.  799- 

Must  Show  Consideration.  —  An  answer 
pleading  a  release  in  which  no  con- 
sideration is  shown,  and  not  alleging  a 
consideration,  is  demurrable.  Yanney 
V.  Hine,  5  Ohio  Cir.  Dec.  301.  See  also 
Upper  San  Joaquin  Irrigating  Canal 
Co.  V.  Roach,  78  Cal.  552;  Cameron  v. 
Warbritton,  9  Ind.  351 ;  Hale  v.  Grogan, 
99  Ky.  170. 

Must  Not  State  Mere  Legal  Conclusion. 
—  An  allegation  that  the  plaintiff  there- 
tofore agreed  to  and  did  release  the 
defendants  as  surety  from  all  liability 
on  the  note  sued  on  was  held  to  be  a 
mere  statement  of  a  legal  conclusion 
and  insufficient.  Smith  v.  Freyler,  4 
Mont.  489. 

Where,  in  an  action  for  money  had 
and  received,  the  answer  contained  a 
general  denial  and  a  plea  of  pay- 
ment, a  paragraph  reading  "  For  their 
amended  further  and  sixth  paragraph 
of  answer  to  plaintiff's  complaint,  de- 
fendants say  that  for  a  valuable  con- 
sideration complainant  has  released 
the  defendants  from  the  cause  of  action 
sued  upon,"  was  held  not  a  good  plea 
in  bar,  because  if  it  meant  payment, 
payment  had  already  been  pleaded, 
and  if  it  meant  denial  of  any  liability, 
the  general  denial  had  been  pleaded. 
W^hiteley  Malleable  Castings  Co.  v. 
Bevington,  25  Ind.  App.  391. 

For  statutory  form  of  answer  of  re- 
lease in  Missouri  see  Form  No.  1408. 
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Form  No.  i  7495. 

(Precedent  in  Seehorn  v.  Big  Meadows,  etc.,  Wagon  Road  Co.,  60  Cal.  242.)' 
[In  the  Superior  Court  of  the  county  of  Mono,  state  of  California. 
James  Seehorn,  plaintiff,  ^ 

Big  Meadows  and Bodie  Wagon  Road  Co.,  [       P"  '-I 

defendant.  j 

Now  comes  the  defendant  by  its  attorneys,  by  leave  of  the  Court 
first  obtained,  and  files  this  its  supplemental  answer,  and  avers  and 
shows  that  heretofore,  to  wit:  on  the  29th  day  of  March,  a.  d.  \2>80, 
and  since  the  last  trial  of  this  cause,  the  plaintiff,  James  A.  Seehorn^ 
has  made  and  delivered  to  this  defendant,  for  a  valuable  consider- 
ation, a  full  release,  discharge  and  satisfaction  of  all  claims  and 
demands,  of  every  name  and  kind,  between  this  plaintiff  and  the 
defendant,  and  especially  a  full  release,  discharge  and  satisfaction  of 
all  claims  and  demands  averred  in  this  amended  complaint  of  plain- 
tiff on  file  in  this  court  in  this  cause. 

Wherefore,  defendant  prays  that  this  action  be  dismissed. 

Paul  W.  Bennett, 
Frank  Owen, 
T.  IV.  W.  navies, 
Attorneys  for  Defendant. 

Form  No.  17496.' 

(Conn.  Prac.  Act,  p.  200,  No.  355.) 
(^Title  of  court  and  cause  as  in  Form  JVo.  1367.) 

1.  Defendant  denies  the  truth  of  the  matters  contained  in  plain- 
tiff's complaint. 

2.  On  March  1st,  i878,  the  plaintiff  executed  and  delivered  to  the 
defendant  a  release  under  seal,  discharging  all  demands  then  existing 
in  favor  of  the  plaintiff  against  the  defendant. 

Richard  Roe, 
By  Oliver  Ellsworth,  his  Attorney. 

Form  No.  17497.* 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  644,  No.  104.) 
(^Title  of  court  and  cause  as  in  Form  No.  1326.) 
Defendant  says  that  by  a  writing  signed  tht  first  day  of  January, 
igOO,  which  the  plaintiff  signed  and  delivered  to  the  defendant,  and 
which  is  filed  herewith,   marked   Exhibit  A,    the   plaintiff  released 
defendant  from  the  demand  in  the  petition  mentioned  (or  state  the 
words  of  the  release).  Oliver  Ellsworth,  Attorney. 

(^No  verification  necessary.) 

1.  This  case  came  before  the  supreme  3.  Connecticut.  —  Release  must  be 
court  upon  the  question  whether  the  specially  pleaded.  Prac.  Act  Rules, 
lower  court  erred  in  refusing  to  permit     No.  4,  §  6. 

the  supplemental  answer  to  be  filed.   It  See,  also,  generally,  supra,  note  3, 

was  held   that  the  court  should   have     p.  30. 

allowed  it  to  be  filed.  4.  See,    generally,  supra,  note  3,    p. 

2.  The   matter  enclosed   by  [  ]  will     30. 
not  be  found  in  the  reported  case. 
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Form  No.  17498.* 

(Mass.  Pub.  Stat.  (1882),  c.  167,  §  ^\.f 

(^Title  of  court  and  cause  as  in  Form  No.  1327.) 

And  the  defendant  comes  and  says  the  plaintiff  executed  to  him 
a  release,  a  copy  whereof  is  hereto  annexed,  whereby  he  discharged 
defendant  in  the  cause  of  action  mentioned  in  the  second  count. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  17499.2 

(^Title  of  court  arid  cause  as  in  For?n  No.  llJfSl.') 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

That  after  making  the  contract  (^or  other  instrument,  as  the  case  may 
be)  and  the  alleged  breach  thereof  in  the  said  complaint  mentioned, 
and  before  the  bringing  of  this  action,  to  wit,  on  the  tenth  day  of 
July,  igOO,  the  plaintiff  herein,  in  consideration  oi  fve  hundred  dol- 
lars to  him  paid  by  defendant,  by  a  written  instrument  under  his  hand 
and  seal,  released  defendant  from  the  claim  set  up  in  said  complaint 
(or  executed  to  defendant  a  release  as  follows,  setting  out  copy  of 
release). 

(^Signature  and  office  address  of  attorney,  and  verification  as  in  Form 
No.  llJfSl.) 

b.  In  Action  for  Personal  Injuries. 

Form  No.  17500. 

(Precedent  in  Mateer  v.  Missouri  Pac.  R.  Co.,  105  Mo.  323.)* 

[(^Title  of  court  and  cause  as  in  Forjn  No.  1329. ')'\^ 

Now  comes  the  defendant  and  for  answer  to  the  petition  in  the 
above  entitled  cause,  denies  each  and  every  allegation  thereof. 

Second.    (^Alleging  negligence  on  part  of  plaintiff.) 

Third.  And  for  a  third  defense,  defendant  alleges  that  after  the 
happening  of  the  alleged  injuries  and  grievances  to  plaintiff  in  the  said 
petition  alleged  to  have  been  the  result  of  the  negligence  of  defend- 
ant, and  before  the  institution  of  this  suit,  to  wit,  on  the day 

of ,  defendant  made  a  settlement  for  the  injuries  complained 

of  in  said  petition  with  plaintiff,  and  said  plaintiff  executed  and  de- 
livered to  the  defendant  his  writing  of  release  therefor,  embracing 
the  identical  injuries  mentioned  in  said  petition  and  sued  for  by  said 
plaintiff  herein,  which  said  release  is  herewith  filed.  Defendant 
further  says  that  said  plaintiff  received  the  sum  of  money  above  men- 
tioned in  full  payment  of  all  injuries  claimed  to  have  been  received 

1.  See,  generally,  supra,  note  3,  p.  3.  See.  generally,  supra,  note  3,  p. 
30.  30. 

2.  The  forms  contained  in  the  sched-  4.  No  objection  was  made  to  this  an- 
ule  annexed  to  this  chapter  may  be  swer.  On  appeal,  judgment  for  the 
used   in  the  several  courts,  subject  to  plaintiff  was  reversed. 

be   changed   and    modified   from    time        6.  The  matter  to  be  supplied  within 
to  time  by  the  supreme  judicial  court     [  ]  will   not  be   found  in  the  reported 
by  general  rules  made  for  the  purpose,     case. 
Mass.  Pub.  Stat.  (1882),  c.  167,  t^  94. 
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by  him  at  the  time  and  under  the  circumstances  stated  in  the  peti- 
tion, and  made  the  above  release  therefor. 

\Oliver  Ellsworth^  Defendant's  Attorney.]^ 

Form  No.  1750  i. 

(Precedent  in  Bean  v.  Western  North  Carolina  R.  Co.,  107  N.  Car.  734.)' 

\i^Title  of  court  and  cause,  as  in  Form  No.  ISSJf..') 
First.   {Denial.) 

Second.  {Contributory  negligence,  etc.y^^ 
For  a  third  defense  to  this  action,  defendant  says: 
I.  That  after  the  injuries  complained  of,  and  before  the  commence- 
ment of  this  action,  the  plaintiff,  on  the  18th  day  of  December,  iS85, 
executed  and  delivered  to  this  defendant  a  release  from  all  liability 
to  him,  plaintiff,  on  the  part  of  defendant,  by  reason  of  the  injuries 
received,  as  suffered  by  the  plaintiff,  as  alleged  in  the  complaint. 
That  the  said  release  was  executed  by  this  plaintiff,  and  delivered  as 
aforesaid,  for  valuable  considerations,  and  in  full  settlement  of  any 
claim  plaintiff  may  have  had  against  this  defendant  by  reason  of  any 
negligence,  as  alleged  in  the  complaint  of  plaintiff,  on  the  part  of 
this  defendant,  its  officers  or  agents,  and  this  said  release  this 
defendant  pleads  in  bar  of  this  action,  and  makes  due  profert  of  the 
same  in  this  its  answer. 

[D.  Schenck, 
F.  H.  Busbee, 
C.  Price, 

Attorneys  for  Defendant. 
(  Verification.y^ 

c.  That  Sureties  on  Administrator's  Bond  were  Released  by  Order  of 

Court.  5 

Form  No.  17502. 

(Precedent  in  State  v.  Gregory,  88  Ind.  iii.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  1323.) 

The  defendants  for  answer  to  the  plaintiff's  complaint  say, 

I  St.   (  Verified  denial  of  execution  of  bond. ) 

2d.   (  General  denial. ) 

1.  The  matter  enclosed  by  [  ]  will  5.  Action  on  Bond. —  In  an  action  of 
not  be  found  in  the  reported  case.  debt  on   a   bond   or  other  specialty,   a 

2.  No  objection  was  made  to  the  form  release  must  be  specially  pleaded, 
of  this  answer.  In  his  reply,  the  plain-  1  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
tiff  raised  the  question  of  fraud  in  pro-  4S0. 

curing  the   release,   and  on   this   issue  6.  The    first    paragraph  of  the    com- 

verdict  was  found  for  the  plaintiff,  and  plaint  alleged   conversion  of  a  certain 

the  judgment  was  affirmed  on  appeal.  amount  of  the  intestate's  estate.     A  de- 

3.  The  matter  to  be  supplied  within  murrer  to  this  paragraph  of  the  answer 
[]  will  not  be  found  in  the  reported  case,  was  held  to  have  been  properly  over- 

4.  The  matter  enclosed  by  and  to  be  ruled,  because  it  showed  that  there  was 
supplied  within  []  will  not  be  found  in  nothing  for  which  these  defendants, 
the  reported  case.  the  original  sureties,  were  liable. 
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3d.  {Charging  force  and  fraudulent  representation  in  obtaining  signa- 
tures of  defendants  to  bond. ) J  ^ 

4th.  As  to  all  of  the  first  paragraph  of  the  complaint  except  the 
charge  of  failing  to  make  an  inventory,  that  said  administrator 
accounted  with  the  proper  court,  m  Jutie,  iS79,  for  all  the  assets 
which  ever  came  to  his  hands  as  such  administrator,  showing  a  balance 
in  his  hands  of  %191.82,  which  accounting  was  approved  by  the  court, 
and  said  approval  still  remains  unchanged,  embracing  the  same  mat- 
ters complamed  of  in  soXd  first  paragraph,  and  that,  by  an  order  of 
said  court  at  the  October  term,  i87P,  and  before  any  default  whatever 
on  the  part  of  said  administrator,  these  defendants  were  released  from 
said  bond,  and  said  administrator  gave  other  sureties  who  were 
approved  by  the  court,  etc.,  which  last  order  has  not  been  changed 
or  modified. 

{Here  follow  five  additional  paragraphs  setting  up  various  defettses.') 

[Wherefore  defendants  demand  judgment  for  their  costs. 

Oliver  Ellsworth,  Defendants'  Attorney. j^ 

II.  REPLICATION  OR  REPLY.^ 

1.  Replication.^ 

a.  In  General. 

(1)  NoN  Est  Factum. 

(a)  In  General. 
Form  No.  17503.' 

In  the  Superior  Court  of  the  state  of  Delaware  in  and  for  the 
county  of  Kent. 

John  Doe 

against 
Richard  Roe. 

And  the  said  John  Doe.,  as  to  the  plea  of  the  said  Richard  Roe  by 

1.  The  matter  enclosed  by  and  to  be  For  the  formal  parts  of  a  replication  in 
supplied  within  []  will  not  be  found  in  a  particular  jurisdiction  see  the  title 
the  reported  case.  Replications  and  Replies. 

2.  The  matter  enclosed  by  [  ]  will  not  Non  Est  Factum.  —  To  a  plea  of  re- 
be  found  in  the  reported  case.  lease  in  assumpsit  or    in  trespass  the 

3.  Necessity  of  Replication.  —  A  release  plaintiff  may  reply  non  est  factum,  i 
is  a  special  plea,  and  the  replication  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
must  be  special  and  not  general.  Wright  553,  569. 

V.   Wilmington  Cit/  R.  -Co.,  2   Marv.  Where  the  plea  sets  up  a  deed  of  re- 

(Del.)  141.  lease  by  the  plaintiff,  a  replication  at- 

In  an  action  by  copartners,  if  the  de-  tempting  to  deny  the  deed  by  alleging 

fendant  pleads  a  general  release  by  one  that  the  plaintiff  did  not  release  to  the 

of  the  plaintiffs  and   the  partner  who  said  defendant  the  said  promises,  etc., 

signed  the  release  has  a  private  claim  that  is,  a  replication   which  denies  the 

against  the  defendant  and  the  release  legal   effect   of   the   release,  is  bad    in 

was  for  that  claim,  it  should  be  set  up  form.     The  replication  should  be  non 

in  the  replication,  there  being  nothing  est    factum.      Denniston    v.    Mudge,    4 

in  the  release  itself  to  show  this  fact.  Barb.  (N.  Y.)  243. 

Emerson  v.  Knower,  8  Pick.  (Mass.)  63.  6,  This  is  substantially  the  form  in  2 

4.  Beqaisites  of  Beplication,  Generally.  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 652. 
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him  secondly  above  pleaded,  saith  that  he,  the  said  John  Doe,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him,  the  said  Richard  Roe  *  because  he  saith 
that  the  said  supposed  writing  of  release  in  the  said  last  plea  men- 
tioned is  not  the  deed  of  him,  the  ssXd  John  Doe;  and  this  he,  the 
said  John  Doe.,  prays  may  be  inquired  of  by  the  country. 

Jeremiah  Mason^  Attorney  for  Plaintiff. 

(J?)   To  Plea  of  Release  of  Joitit  Debtor, 

Form  No.  17504.' 

{(Commencing  as  in  Eor?n  No.  17503,  and  continuing  doicn  to  *) 
because,  protesting  that  the  several  promises  and  undertakings  in 
the  said  declaration  mentioned  were  not,  nor  was  any  of  them,  made 
by  him,  the  said  defendant,  and  one  Richard  Fern  jointly,  but  by  him, 
the  said  defendant,  solely;  for  replication  in  this  behalf,  the  said 
plaintiffs  say  that  the  said  writing  of  release  in  said  plea  mentioned 
is  not  the  deed  of  them,  the  said  plaintiffs;  and  this  they  pray  may 
be  inquired  of  by  the  country. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

And  the  said  defendant  doth  the  like,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(2)  That  Release  was  Obtained  by  Fraud.^ 

1.  This  is  substantially  the  form  act,  if  the  answer  sets  up  a  release,  the 
given  in  3  Wentw.  PI.  157.  plaintiff,   without   filing   a    replication, 

2.  That  Release  was  Obtained  by  Fraud,  may  give  evidence  showing  that  the 
Generally.  —  To  a  plea  of  release  the  release  was  obtained  by  fraud.  Lyon 
plaintiff  may  reply  that  the  release  was  v.  Manning,  133  Mass.  439. 
obtained  by  duress  or  fraud,  i  Chit.  In  New  Hampshire,  where  a  release 
PI.  (3d  Am.  from  2d  Lond.  ed.)  553,  comes  in  as  matter  of  evidence  under 
569.  a  brief  statement,  it  may  be  shown  to 

Where  a  suit  was  brought  for  the  be  fraudulent  upon  the  trial.  Webb  v. 
benefit  of  third  persons  and  the  defend-  Steele,  13  N.  H.  230. 
ants  pleaded  a  release  by  the  plaintiff,  Fraud  in  consideration  of  a  sealed  re- 
it  was  held  that  a  replication  that  the  lease  cannot  be  set  up  in  the  replica- 
release  was  obtained  from  the  plaintiff  tion.  Spitze  v.  Baltimore,  etc.,  R.  Co., 
by  fraud  and  covin  of  the  defendants  75  Md.  162;  Connor  z/.Dundee  Chemical 
was  not  sustained  by  proof  that  the  Works,  50  N.  J.  L.  257. 
release  of  the  nominal  plaintiff  would  That  amount  paid  was  less  than  was 
operate  as  fraud  upon  the  parties  in  due  cannot  be  set  up  by  replication, 
interest.  Instead  of  replying  to  the  Spitze  v.  Baltimore,  etc.,  R.  Co.,  75 
plea  of  release,  the  latter  should   have  Md.  162. 

moved  the  court   to   set  it  aside  upon  Requisites   of  Replication — Generally, 

the  ground   that  the  nominal  plaintiff  — For  the  formal  parts  of  a  replication 

had   no   interest  in   the   suit;    that    his  in  a  particular  jurisdiction  see  the  title 

release   was  a  fraud   upon  those   who  Replicai  ions  and  Replies. 

had;    and    that   the   defendants    knew  Particulars  of  fraud  need  not  be  stated, 

this,  and   could,  not,  therefore,  be   per-  i    Chit.    PL   (3d.    Am.    from  2d  Lond. 

mitted   to   obtain   and   plead   a  release  ed.)    553;   i    Chit.    PI.    (i6th    Am.    ed.) 

from  one  who  was  not  the  actual  party.  608,   note;  Bell  v.   Lamprey,   52  N.  H. 

Webb  V.  Steele,  13  N.  H.  230.  41;   Hoitt  v.    Holcomb,   23    N.    H.  535. 

In  Jlfassackusetts,  under  the  practice  Contra,    Connor  v,    Dundee    Chemical 
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Form  No.  17505.' 

{Commencing  as  in  Form  No.  17503,  and  continuing  down  to  *)  because 
he  saith  that  the  said  supposed  writing  of  release  in  the  said  plea 
mentioned  was  had  and  obtained  from  him,  the  sdiid  John  Doe,  by  the 
fraud  and  covin  of  the  said  Richard  Roe,  to  wit,  at  Dover,  in  the 
county  aforesaid;  and  this  he,  the  ssad  John  Doe,  is  ready  to  verify. 

Wherefore  he  prays  judgment  and  that  his  damages  by  him  sus- 
tained on  account  of  the  nonperformance  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned  be 
adjudged  to  him,  etc. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

b.  Statutory  Forms. 

Form  No.  17506. 
(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules,  No.  112,  §  5.) 

In  the  Supreme  Court  of  tht  District  oj  Columbia,  Xht  first  day  of 
September,  igOO. 

John  Doe,  plaintiff,        ) 

V.  >•  At  Law,  No.  4^9. 

Richard  Roe,  defendant.  ) 

The  plaintiff  says  that  the  alleged  release  is  not  plaintiff's  deed 
(or  was  procured  by  defendant' s  Jraud^. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  17507; 
(Fla.  Rev.  Stat.  (1892),  §  1061,  No.  3.)' 

State   of  Florida,  \  In   the    Circuit    Court   of  Leon   County,    Second 
Leon  County.  f  Judicial  Circuit. 

John  Doe 
against 
Richard  Roe. 

The  plaintiff,  as  to  the  second  ^\^z.,  says  that  the  alleged  release  is 
not  the  plaintiff's  deed. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No,  17508. 

(Md.  Pub.  Gen.  Laws  (1888),  art.  75-  §  23,  Nos.  65,  66.)^ 
In  the  Superior  Court  oi  Baltimore  City. 

Works,   50  N.  J.    L.    257;  Friedburg  v.  statute  shall  be  sufficient  in   the  cases 

Knight,  14  R.  I.  585.     But  a  replication  to  which  they  are  applicable  and  they 

which  alleges  fraud  only  inferentially,  or  the    like    forms    may  be  used   with 

if  at  all,  is  insufficient.     Spitze  v.  Bal-  such  modifications  as  may  be  necessary 

timore,  etc.,  R.  Co.,  75  Md.  162.  to  suit  the   facts  of  the  case.     It  shall 

1.  See,  generally,  supra,  note  2,  p.  not  be  erroneous  to  depart  from  the 
35.  letter  of  the   form  so  long  as  the  sub- 

This   is  substantially  the  form   in   2  stance  be  expressed  without  prolixity. 

Chit.   PI.  (3d  Am.   from  2d   Lond.  ed.)  Rev.  Stat.  (1892),  §  1075. 

652.  3    Maryland.  —  The   forms  given   in 

2.  Florida.  —  The  forms  given  in  the  the  statute   shall    be    sufficient  in   the 
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John  Doe,  plaintiff, 

against 

Richard  Roe  ^  defendant. 

The  plaintiff,  as  to  defendant's  plea,  says,  that  the  alleged  release 
is  not  plaintiff's  deed  (or  that  the  alleged  release  was  procured  by 
the  fraud  of  the  defendant). 

Jeremiah  Mason^  Attorney  for  Plaintiff. 


2.  Reply.^ 

a.  Impeaching  Consideration. 

Form  No.  17509.' 


cases  to  which  they  are  applicable  and 
they  or  the  like  forms  may  be  used 
with  such  modifications  as  may  be 
necessary  to  suit  the  facts  of  the  case. 
It  shall  not  be  erroneous  to  depart 
from  the  letter  of  the  form  so  long  as 
the  substance  be  expressed.  Pub.  Gen. 
Laws(i88S),  art.  75,  §  23. 

1.  Under  Code  Practice,  Generally.  — 
When  the  parties  to  the  action  are  the 
only  parties  to  the  release,  the  plaintiff 
may  reply  to  the  answer  of  release 
that  it  was  procured  by  fraud,  mis- 
representation or  undue  influence. 
Bussian  v.  Milwaukee,  etc.,  R.  Co.,  56 
Wis.  325. 

But  where  the  defendant  relies  on  a 
release  given  by  a  party  not  a  party  to 
the  action  at  law,  the  plaintiff,  in  order 
to  impeach  the  release,  must  resort  to  a 
proceeding  in  equity  in  which  all  the 
parties  to  the  release  can  be  made 
parties  to  the  action.  Bussian  v. 
Milwaukee,  etc..  R.  Co.,  56  Wis.  325. 

Reply  to  Set- off  or  Counterclaim  Only,  — 
Where  a  reply  is  required  only  to  a 
counterclaim  in  the  answer,  unless 
ordered  by  the  court  on  application  of 
the  defendant,  if  the  defendant  desires 
a  distinct  issue  upon  a  release  pleaded 
in  his  answer,  he  must  move  the  court 
to  direct  the  plaintiff  to  reply;  other- 
wise the  plaintiff  may  attack  the  release 
on  the  ground  of  fraud  without  having 
set  it  up  in  a  reply.  New  York  L.  Ins. 
Co.  V.  Aitkin,  125  N.  Y.  660;  Jackson 
V.  Brown,  76  Hun  (N.  Y.)  41;  Damb- 
man  v.  Schulting,  4  Hun  (N.  Y.)  50; 
Price  V.  Richmond,  etc.,  R.  Co.,  38  S. 
Car.  199.  And  see  St.  Louis,  etc.,  R. 
Co.  V.  Higgins,  44  Ark.  293,  wherein  it 
is  held  that  where  under  the  code  it 
is  proper  to  reply  only  to  a  set-off  or 
counterclaim  in  an  answer,  a  reply  to 
an  answer  setting  up  a  release  is  im- 
proper. 


Eequisites  of  Reply,  Generally.  —  For 

the  formal  parts  of  a  reply  in  a  par- 
ticular jurisdiction  see  the  title  Repli- 
cations AND  Replies. 

Facts  must  be  Alleged.  —  When  the 
plaintiff  is  required  to  reply  to  an 
answer  setting  up  a  release,  he  must 
allege  all  the  facts  essential  to  over- 
come wholly  or  partially  the  effect 
which  the  terms  of  the  release  fairly 
import.  Walbourn  v.  Hingston,  86  Hun 
(N.  Y.)  63. 

So  a  reply  to  an  answer  setting  up  a 
settlement  and  a  release  in  writing, 
that  the  settlement  and  the  defendant's 
signature  to  the  paper  were  obtained  by 
a  third  person  through  false  repre- 
sentations, but  which  did  not  allege 
that  the  acts  or  representations  were  at 
the  instance  or  procurement  of  the 
defendant,  was  held  demurrable.  Meka 
V.  Brown,  84  Iowa  711. 

Insufficient  Reply.  —  To  an  answer 
setting  up  a  release,  a  reply  that  "  plain- 
tiff never  e.\ecuted  the  pretended  re- 
lease or  discharge  set  forth  in  the 
answer  of  the  defendant  for  the  pur- 
poses therein  stated  on  its  face;  *  *  * 
never  knew  that  the  alleged  release  or 
discharge  had  been  executed  until  after 
this  action  had  been  commenced;  *  *  * 
if  plaintiff  ever  signed  such  release,  he 
signed  it  in  ignorance  of  its  contents; 
*  *  *  it  was  never  read  or  explained 
to  this  plaintiff,"  with  allegations  of 
fraud  in  procuring  the  release,  was 
held  to  be  a  plea  of  confession  and 
avoidance,  and  not  a  denial  of  the  exe- 
cution of  the  release.  The  execution 
of  the  release  was  therefore  admitted 
and  the  burden  was  on  the  plaintiff  to 
prove  the  matter  of  avoidance.  Felix 
V.  Walker,  60  Kan.  467. 

2.  See,  generally,  supra,  note  i,  this 
page. 
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(Bullitt's  Civ.  Code  Ky.  (1895),  p.  673,  No.  132.) 

John  Doe.  plaintiff,       )   7-      ^-       -^  r- 
•^  ■      .  I  Lee  Circuit  Court, 

against  V  ^      , 

Richard  Roe,  defendant.  1        ^  ^' 

The  plaintiff  says  that  the  only  consideration  which  he  received  for 
the  release  in  the  answer  mentioned  was  the  sum  oi  fifty  dollars  paid 
to  him  by  the  defendant  after  the  note  in  the  petition  mentioned 
became  due,  to  wit,  on  \.\\t20th  day  of  February,  igOO. 

Jeremiah  Mason,  Attorney. 

(  Verification. ) 

b.  Of  Duress. 

Form  No.  17510.' 

(Conn.  Prac.  Act,  p.  235,  No.  450.) 
John  Doe      )  Superior  Court, 
against       V         ^Middlesex  County, 
Richard  Roe.  )  January  Term,  igOO. 

Reply. 
The  plaintiff  replies  that  the  said  release  was  extorted  from  him  by 
the  defendant,  by  threats  that  if  not  given  the  defendant  would  beat 
and  maim  the  plaintiff. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


c.  Of  Fraud. 


1.  See,  generally,   supra,  note  i,    p. 

2.  Requisites  of  Reply,  Generally.— For 
the  formal  parts  of  a  reply  in  a  particu- 
lar jurisdiction  see  the  title  Replica- 
tions AND  Replies. 

Facts  Showing  Fraud.  —  Under  the 
rules  of  code  pleading,  a  reply  that  the 
release  was  obtained  by  fraud  must 
state  the  particulars  of  the  fraud. 
Girard  v.  St.  Louis  Car-Wheel  Co.,  46 
Mo.  App.  79.  See  also  Mateer  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  320. 

In  Texas,  a  supplemental  petition, 
which  takes  the  place  of  a  reply,  seek- 
ing to  avoid  a  release  given  by  the 
plaintiff  on  the  ground  of  undue  in- 
fluence, fraud  or  duress,  must  set  out 
the  facts  relied  on  as  constituting  such 
fraud  or  duress.  Oriental  v.  Barclay, 
16  Tex.  Civ.  App.  193. 

Petition  to  have  Release  Declared  Void 
for  Fraud. —  In  Missouri,  it  is  held  that, 
although  under  the  provision  of  the  stat- 
ute, the  plaintiff  is  not  required  to  an- 
ticipate an  affirmative  defense  of  release 
by  a  count  in  his  petition  setting  out 
the  fraud  in  its  procurement  and  ask- 
ing its  cancellation,  yet  he  may,  if  he 
chooses,  pursue  this  course.  Courtney 
V.  Blackwell,  150  Mo.  245.     In  this  case 


the  first  count  of  the   petition  was  as 
follows: 

"  In  the  Circuit QoMxX.  oi  Boone  Couti' 
ty,  Missouri,  /une  Term,  1897. 
£i/a  Courtney,  nee  Hancock,  plaintifif,  vs. 
James  S.  Blackwell,  defendant. 

Plaintiff  for  her  second  amended 
petition,  leave  of  court  being  first  had 
and  obtained,  states  that  heretofore,  to 
wit,  on  or  about  the  12th  day  oi  Janu- 
ary, \%g2,  at  the  county  of  Boone  and 
State  of  Missouri,  it  having  been 
reported  to  E,  C.  Clinkscales,  then 
marshal  of  the  city  of  Columbia,  in  the 
State  and  county  aforesaid,  that  a 
larceny  of  %jo  or  upwards  had  been 
committed  in  the  dwelling  house  of 
one  George  D,  Purittton,  in  said  city, 
the  said  Clinkscales  was  approached  by 
the  defendant,  who  then  and  there 
entered  into  a  conversation  with  said 
Clinkscales  concerning  said  larceny, 
and  the  defendant  did,  then  and  there, 
in  the  presence  and  hearing  of  the  said 
E.  C.  Clinkscales,  maliciously,  falsely 
and  wantonly  speak  and  publish  of 
and  concerning  plaintiff,  the  following 
false  and  slanderous  words,  that  is  to 
say:  '  Purinton  and  I  have  talked  that 
matter  all  over,  and  I  told  him  that  I 
knew  that  girl  (meaning  the  plaintiff) 
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had  taken  that  money  the  minute  I 
heard  of  its  disappearance;  that  every- 
where she  goes  money  disappears.  She 
is  an  adventuress  of  the  first  water, 
and  destined  to  become  a  noted  crooic,' 
then  and  there  intending  to  charge 
and  impute,  and  then  and  thereby 
falsely  and  maliciously  charging  and 
imputing  to  plaintilf  the  crime  of 
larceny  in  a  dwelling  house  as  afore- 
said, and  then  and  there  being  so  un- 
derstood by  the  said  E.  C.  Clinkscales 
as  imputing  to  and  charging  the  plain- 
tiff with  the  crime  of  larceny  in  a  dwell- 
ing house  as  aforesaid,  and  that  by 
reason  of  said  slanderous  charge  so 
uttered  and  published  of  and  concern- 
ing plaintiff  by  the  defendant,  she  sus- 
tained damages  in  the  sum  of  $^5,000, 
and  for  which  amount  she  instituted 
suit  in  the  circuit co\ix\.oi Boo7ie zo\ix\\.y , 
Missouri;  that  while  said  suit  was 
pending  and  undetermined,  and  prior 
to  the  institution  of  this  action,  and  on 
thejM  day  of  ^/r//,  189.?,  the  defend- 
ant fraudulently  procured  and  induced 
the  plaintiff  to  execute  and  deliver  to 
him  a  release  in  writing,  releasing  and 
acquitting  him  from  any  and  all  liabili- 
ty for  the  damages  sustained  by  plain- 
tiff by  reason  of  the  aforesaid  slander 
so  uttered  and  published  by  him,  and 
which  said  release  is  in  words  and 
figures  as  follows,  to  wit: 

'  In  the  circuit  court  of  Boone  county. 
Etta  Hancock,  plaintiff,  vs.  James  S. 
Blackwell,  defendant. 

Whereas,  the  plaintiff  instituted  in 
the  circuit  court  of  Boone  county,  an 
action  against  the  defendant  for  dam- 
ages, charging  him  with  saying  of  and 
concerning  her,  that  he  knew  plaintiff 
had  taken  money,  that  money  disap- 
pears wherever  she  goes,  and  that  she 
was  an  adventuress,  and  was  destined 
to  become  a  noted  crook.  And  whereas 
defendant  denies  having  uttered  said 
words  concerning  plaintiff.  Now,  there- 
fore, in  consideration  of  the  written  re- 
traxit this  day  delivered  by  defendant 
to  plaintiff,  and  the  sum  of  $/o  for  pay- 
ment of  court  costs  incurred  up  to  date 
in  said  case,  the  said  Etta  Hancock,  by 
these  presents  agrees  to  withdraw  said 
suit,  and  to  give  a  written  order  to  the 
clerk  of  the  court  for  dismissal  of  the 
same  from  the  docket;  and  she  further 
agrees  to  acquit  and  discharge  said 
Blackwellixom  all  liability  for  and  on  ac- 
count of  the  charges  made  in  said  suit, 
and  by  these  presents  does  acquit,  dis- 
charge and  release  said  Blackivell  from 
any  and  all  liability  for  and  on  account  of 


the  words  and  charges  contained  in  said 
suit,  and  any  other  words  and  charges 
of  and  concerning  the  plaintiff  up  to 
this  date,  to  the  end  that  all  actions  and 
causes  of  action  for  words  uttered  and 
published  heretofore  shall  be  and  the 
same  are  hereby  settled,  released  and 
discharged  forever  as  against  said 
Blackwdll,  defendant  as  aforesaid.  Wit- 
ness my  hand,  this  jth  day  of  April, 
iSg2.  Etta  Hancock. 

Witness:  A/rs.  T.J.  Hancock.' 
Plaintiff  further  states  that  the  de- 
fendant induced  her  to  sign  said  release 
by  his  false  and  fraudulent  representa- 
tions and  wrongful  conduct;  that  several 
years  prior  to  the  date  of  said  release, 
plaintiff's  mother  removed  from  her 
farm  in  Chariton  county  to  reside 
temporarily  at  Columbia,  for  the  pur- 
pose of  educating  the  plaintiff  and  her 
sisters  at  the  State  University,  and  to 
enable  the  plaintiff  to  pursue  a  post- 
graduate course  in  said  institution  and 
qualify  herself  as  a  teacher;  that  the 
plaintiff's  father  remained  upon  his 
farm  in  Chariton  county;  that  during 
part  of  the  time  plaintiff  was  attending 
the  University,  defendant  was  one  of 
the  professors  thereof,  and  an  in- 
structor of  plaintiff;  that  the  family  of 
the  plaintiff  and  that  of  the  defendant, 
until  the  time  hereinafter  indicated, 
were  upon  the  most  friendly  and  inti- 
mate terms;  that  the  defendant  pro- 
fessed great  friendship  for  the  plaintiff, 
and  that  as  her  teacher,  she  looked  to 
him  for  advice  and  was  accustomed  to 
follow  his  directions;  and  that  he 
claimed  to  be  a  special  friend  of  her 
family  and  plaintiff's  mother  and  sis- 
ters, prior  to  the  utterance  of  the 
language  aforesaid,  regarded  defendant 
as  a  special  friend,  adviser  and  coun- 
sellor; that  the  plaintiff's  rnother,  in 
view  of  the  professed  friendship  of  the 
defendant  for  the  plaintiff  and  her 
family,  did  not  believe  that  defendant 
had  spoken  the  slanderous  words  here- 
inbefore set  out  about  the  plaintiff,  and 
that  defendant  had  great  influence  over 
the  mother  of  the  plaintiff,  to  whom  he 
well  knew  plaintiff  looked  for  advice, 
and  by  whom  she  would  be  governed 
in  reference  to  the  prosecution  of  her 
suit  against  him  for  damages  for  said 
slander,  which  was  then  pending  in  the 
circuit  court  of  Boone  county;  that  said 
defendant,  knowing  that  he  was  guilty 
of  the  utterance  of  said  slander  and  in- 
tending fraudulently  and  by  means  of 
artifice  and  undue  influence  to  procure 
a  dismissal  of  said  suit,  and  a  release 
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from  the  plaintiff  of  the  damages  for 
which  he  was  liable,  and  well  knowing 
that  he  had  spoken  of  and  concerning 
the  plaintiff  the  aforesaid  false  and 
slanderous  words  and  had  intended  to 
charge,  and  had  been  understood  as 
charging,  that  plaintiff  was  guilty  of 
larceny  and  had  given  currency  to  said 
false  and  malicious  statements  about 
the  plaintiff,  and  that  she  had  been 
greatly  injured  thereby  and  had  a  cause 
of  action  against  him  therefor,  did  in 
order  to  fraudulently  induce  plaintiff's 
raotherto  use  her  influence  with  plaintiff 
to  procure  the  aforesaid  release,  and 
in  order  to  secure  from  plaintiff  the 
settlement  and  dismissal  of  said  suit, 
falsely  state  to  plaintiff's  mother,  to  be 
communicated  to  plaintiff,  that  he  had 
never  at  any  time  uttered  or  spoken 
the  slanderous  words  above  mentioned, 
or  any  words  of  similar  import  about 
the  plaintiff,  and  did,  with  full  knowl- 
edge that  such  statements  were  false, 
in  a  most  solemn  manner,  call  upon 
'  God  to  strike  him  dead '  if  he  had 
ever  made  any  such  charge  against  the 
plaintiff;  that  he  used  said  expression 
for  the  purpose  of  impressing  upon 
plaintiff  the  truth  of  his  said  utterance, 
although  he  well  knew  at  the  time  that 
his  said  statement  was  false,  but  he 
fraudulently  intended  to  make  plaintiff 
believe  that  the  same  was  true,  so  as  to 
procure  the  release  aforesaid  from  her; 
that  in  furtherance  of  his  said  fraudu- 
lent scheme  to  procure  said  release,  the 
defendant  did  represent  to  plaintiff's 
mother  that  plaintiff's  principal  witness 
was  a  man  of  disreputable  character 
and  could  not  be  relied  upon,  and  that 
said  statement  was  known  to  be  false  at 
the  time  by  the  defendant;  that  the  de- 
fendant knew  that  in  order  to  accom- 
plish his  fraudulent  purpose  to  secure 
the  settlement  of  said  suit,  without 
paying  to  plaintiff  any  of  the  damages 
she  had  sustained,  it  was  necessary  for 
him  to  prevent  plaintiff  from  consulting 
her  attorneys,  and  ^hat  said  defendant, 
intending  fraudulently  to  keep  her  from 
seeking  the  advice  of  her  counsel,  did 
falsely  represent  that  they  were  unre- 
liable and  not  to  be  trusted,  and  that  it 
would  not  be  safe  for  her  to  advise  with 
them  about  said  proposed  settlement 
and  release,  and  that  it  would  be  best 
for  her  interests  for  said  settlement  to 
be  made  without  letting  her  attorneys 
know  anything  about  it,  and  ihatjucfge 
Alexander  Martin  was  a  mutual  friend 
and  not  of  counsel  in  the  case,  and 
could  best  advise  her  as  to  the  proper 


course  to  pursue,  although  the  de- 
fendant at  the  time  well  knew  that 
Judge  Martin  was  his  attorney  in  the 
said  suit;  that  defendant  caused  all 
of  his  aforesaid  false  and  fraudulent 
statements  to  be  communicated  to  ihe 
plaintiff;  that  the  plaintiff  was  a  young 
woman  wholly  unfamiliar  with  legal 
methods  and  procedure,  and  that  this 
was  known  to  the  defendant;  that  she 
was  induced  to  believe  and  did  believe 
defendant's  said  assertions  to  be  true, 
and  relying  upon  his  statement  that  he 
had  not  spoken  the  slanderous  words 
or  any  slanderous  words  about  her  and 
that  her  principal  witness  was  a  dis- 
reputable man,  she  was  induced  by 
reason  of  the  influence  which  defendant 
had  acquired  over  her  not  to  consult 
with  her  own  attorneys,  but  at  de- 
fendant's request  went  to  his  counsel 
without  knowing  he  was  defendant's 
attorney,  and  that  said  release  was 
then  and  there  prepared,  executed  and 
delivered  by  plaintiff;  that  the  ten  dol- 
lars referred  to  therein  as  a  considera- 
tion therefor  was  never  paid  to  plaintiff, 
nor  was  there  any  consideration  for  the 
same;  that  defendant  knew  that  plaintiff 
had  not  heard  -him  make  the  statement 
about  her  as  aforesaid,  but  that  she  re- 
lied upon  others  to  whom  the  statement 
was  alleged  to  have  been  mo.de,  and 
that  plaintiff  would  not  have  executed 
said  release  if  she  had  known  that  de- 
fendant had  spoken  the  slanderous 
words  about  her  as  aforesaid,  and  that 
defendant  well  knew  this  to  be  true  and 
for  that  reason  falsely  and  fraudulently 
caused  her  to  believe,  in  the  manner 
and  by  the  means  aforesaid,  that  he 
was  innocent  of  the  charge  of  having 
spoken  said  slanderous  words  about 
her;  that  ten  dollars  were  handed  to  the 
plaintiff's  mother  to  pay  the  costs  of 
said  suit  upon  the  dismissal  thereof; 
that  afterwards  plaintiff  learned  for  the 
first  time,  that  the  statements  of  de- 
fendant hereinbefore  set  out,  and  in 
reliance  upon  which  she  had  executed 
said  release,  were  false  and  fraudulent, 
and  so  known  to  the  defendant  at  the 
time  they  were  made,  and  were  only 
made  to  induce  her  to  execute  said  re- 
lease, and  that  thereupon  and  before 
the  institution  of  this  suit,  to  wit,  on  the 
joth  day  ol  January,  189J,  plaintiff 
tendered  to  defendant  the  said  ten  dol- 
lars, together  with  interest  thereon 
from  thej'M  day  of  April,  189^,  and  she 
now  brings  into  court  and  again  tenders 
to  defendant  the  said  sum  together  with 
interest  thereon. 


40 


Volume  16. 


17511.  RELEASE.  17511. 

Form  No.  17511.' 

(Precedent  in  Girard  v.  St.  Louis  Car-Wheel  Co.,  46  Mo.  App.  86.)' 

^Augustus  O.  Girard,  plaintiff,  ^  In  the  Circuit  Court  of 

against  >•      St.  Louis  City,  June 

The  St.  Louis  Car-  Wheel  Company,  defendant.  )      term,  iS^C.]^ 

Now  comes  plaintiff,  and,  for  reply  to  the  answer  herein,  denies 
the  allegations  thereof,  except  as  hereinafter  specifically  admitted. 
And  for  reply  to  the  third  alleged  defense  this  plaintiff  avers  that 
the  alleged  agreement  set  forth  as  the  third  defense  in  said  answer 
was  without  any  consideration  and  void. 

And  plaintiff  doth  further  aver  that  the  said  alleged  agreement  was 
obtained  from  this  plaintiff  by  the  gross  fraud  and  misrepresenta- 
tions and  imposition  by  the  defendant  and  its  agents,  practiced  upon 
the  plaintiff  at  the  time  of  the  alleged  making  thereof. 

That,  at  the  time  of  the  alleged  making  thereof,  this  plaintiff  was 
in  the  deepest  distress  and  mental  and  bodily  pain  and  anguish, 
caused  by  the  injuries  set  forth  in  his  petition;  that  he  was  at  said 
time  not  of  contracting  mind,  and  was  unable  through  his  bodily  and 
mental  condition  to  understand  or  comprehend  the  contents  of  said 
agreement,  and  did  never  assent  to  the  terms  thereof;  that  defendant 
by  its  agents,  R.  W.  Green  and  W.  E.  Wakefield,  with  the  fraudulent 
purpose  and  design  of  cheating  and  defrauding  the  plaintiff  out  of  his 
right  of  action  set  forth  in  his  petition,  and  well  knowing  that  plain- 
tiff was  incapable  by  reason  of  his  mental  pain  and  bodily  suffering  to 
understand  or  comprehend  the  contents  or  nature  of  said  alleged 
agreement,  by  undue  influence,  taking  advantage  of  plaintiff's  said 
condition,  induced  plaintiff  to  sign  said  agreement  without  knowing 
or  understanding  the  contents  thereof. 

That,  at  the  time  of  the  alleged  making  of  said  agreement,  the 
plaintiff  was  of  weak  and  enfeebled  mind  by  reason  of  said  injuries, 
and  his  will  was  subjected  to  that  of  defendant's  said  agents,  and 
plaintiff  did  not  have  mental  will  or  understanding  to  oppose  the  will 
of  defendant's  said  agents,  and  defendant's  said  agents,  fraudulently 
taking  advantage  of  the  weak  and  enfeebled  condition  of  plaintiff's 
mind  and  will,  for  the  purpose  of  cheating  him,  as  aforesaid,  did,  by 
reason  of  plaintiff's  said  enfeebled   condition  of  mind  and  body,  by 

Wherefore,  plaintiff  prays  that  the  in  equity  to  avoid  and  cancel  the  re- 
release  hereinbefore  set  out,  dated  the  lease. 

5//?  day  oi  April,  iS^.?,  and  signed  by         It  was  held  in  two  later  cases  that  the 

this    plaintiff,    be    canceled,   set  aside,  plaintiff    must   bring  a  petition   to  set 

vacated  and  for  naught  held  and  for  all  aside  the  release  obtained  by  fraud  and 

proper  relief."  that  he  couid  not  set  it  up  in  his  reply. 

I.Missouri.  — Rev.    Stat.    (1899),    §  Hancock  z'.  Blackwell,  139  Mo.  440;  Och 

654.  V.   Missouri,   etc.,    R.   Co.,   130  Mo.  27. 

See    also,   generally,    supra,    note   2,  Hancock  v.   Blackwell   was   practically 

p.  38.  overruled  by  a  majority  of  the  court  in 

2.  No   objection    was    made    to    the  Courtney   v.    Blackwell,    150    Mo,   245; 

form  of  the  reply,  and  it  was  held  that  and  it  is  now  provided  by  statute  that 

the  plaintiff   might   in  his  reply  show  fraud  in  obtaining  the  release  may  be 

that  the  release  relied  upon  by  the  de-  set  up  in  the  reply. 

feiidant   was    procured   by   fraud,   and         3,  The  matter  enclosed  by   [  ]    will 

that  the  plaintiff  need  not  first  proceed  not  be  found  in  the  reported  case. 
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subjecting  his  will  to   theirs,  induce  and  cause  plaintiff  to  sign  said 
alleged  agreement.     Wherefore,  plaintiff  says  said  alleged  agreement 
is  of  no  effect  and  void,  and  he  prays  judgment  as  in  his  petition. 
\^Jeremiah  Mason,  Attorney  for  Plaintiff,  j^ 


III.  REJ0INDER.2 

1.  That  Release  was  Given  for  Consideration. 

Form  No.  i  7  5  i  2  . 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  673,  No.  132.) 


John  Doe,  plaintiff,       )    r      ^-       -,  r-       <- 
•^  •     ^  r  Lee  Circuit  Court 


against  (  R    '   '   H 

Richard  Roe,  defendant.   )       ■' 

The  defendant  denies  that  the  plaintiff  executed  the  release  in  the 
defendant's  answer  mentioned  in  consideration  of  fifty  dollars  paid 
by  the  defendant;  and  says  that  on  the  first  day  of  April,  igOO,  he 
offered  to  deliver  to  the  plaintiff  a  horse,  if  the  plaintiff  would  release 
his  demand  on  the  note  sued  on,  and  that  the  plaintiff  upon  said 
offer  accepted  said  horse,  but  requested  the  defendant  to  sell  it  for 
him  for  the  best  price  that  could  be  got,  which  the  defendant  did;  and 
that  upon  his  paying  the  proceeds  of  the  sale,  namely,  yf/"/)' dollars,  to 
the  plaintiff,  he  signed  and  delivered  said  release  to  the  defendant. 

Oliver  Ellsworth,  Attorney. 

(  Verification.  )^ 

2.  That  Release  Set  Up  in  Reply  was  Given  Under  Duress. 

Form  No.  i  7  5  i  3 . 

(Conn,  Prac.  Act,  p.  238,  No.  457.) 

John  Doe     \  Superior  Court, 
against       >•  New  Haven  County, 

Richard  Roe.  \  January  Term,  \Z80. 

Rejoinder. 
The  defendant  rejoins  by  leave  of  the  court  that  the  release  set 
up  in  said  reply  was  extorted  from  the  defendant  by  duress,  by  the 
plaintiff's  threats   that  he  would   shoot  the  defendant  if  he  did  not 
execute  the  same. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

1.  The  matter  enclosed  by  [  ]  will  Rejoinders  and  Subsequent  Plead- 
not  be  found  in  the  reported  case.  ings,  ante,  p.  i. 

2.  For  the  formal  parts  of  a  rejoinder        3.  For  a  form  of  verification  in  a  par- 
in  a  particular  jurisdiction  see  the  title     ticular  jurisdiclion  see  the  title  Verifi- 
cations. 
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3.  That  Release  was  Obtained  Fairly. 

Form  No.  1 7  5  1 4  .> 

In  the  Superior  Court  of  the  state  of  Delaware  in  and  for  Kent 
county. 
John  Doe 

against 
Richard  Roe. 

And  the  said  Richard  Roc,  as  to  the  said  replication  of  the  said 
John  Doe  to  the  said  second  plea  of  him,  the  said  Richard  Roe,  saith 
that  the  said  John  Doe  ought  not,  by  reason  of  anything  by  him  in 
that  replication  alleged,  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  the  said  Richard  Roe,  because  he  saith  that  the 
said  deed  of  release  in  the  said  second  plea  mentioned  was  had  and 
obtained  fairly  and  not  by  the  fraud  or  covin  of  the  said  Richard 
Roe  in  manner  and  form  as  the  said  John  Doe  hath  above  in  his  said 
replication  in  that  behalf  alleged;  and  of  this  he,  the  said  Richard 
Roe,  puts  himself  upon  the  country. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

IV.  Surrejoinder  denying  allegation  of  Consideration 
IN  Rejoinder. 

Form  No.  17515. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  674,  No.  132.) 

John  Doe,  plaintiff,  )   r      ^-       •.  /^       4. 

•'  '.  ^  ^  '  (  Lee  Circuit  Court, 

against  V  ^         ■  •  j 

Richard  Roe,  defendant.  )  ^^'^'J^'^der. 

The  plaintiff  denies  that  he  accepted  the  horse  in  the  rejoinder 
mentioned  as  a  consideration  for  the  release  therein  mentioned  or 
otherwise,  and  denies  that  the  defendant  was  requested  to  sell  or  did 
sell  said  horse  for  the  plaintiff. 

Jeremiah  Mason,  Attorney. 

(  Verification.  )2 

1.  This  is  substantially  the  form  in  2.  For  a  form  of  verification  in  a  par- 
2  Chit.  Pi.  (3d  Am.  from  2d  Lond.  ed.)     ticular  jurisdiction  see  the  title  Verifi- 

710-  CATIONS. 
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See  the  titles  BILLS  INEQUITY,  vol.  3,  p.  417 ;  COMPLAINTS, 
vol.  4,  p.  1019;  JUDGMENTS  AND  DECREES,  \o\.  10, 
p.  645;  PETITIONS,  vol.  13,  p.  887. 


RELIGIOUS   SOCIETIES. 

By  Harold  N.  Eldridge. 

I,  PROCEEDINGS  BY  RELIGIOUS  SOCIETY,  45. 

1.   For  Dissolution,  45. 

a.  Petition,  47. 

b.  Judgment,  50. 

a.    To  Mortgage  Premises,  53. 

a.  Petition,  53. 

b.  Order,  55. 

3.  To  Recover  Legacy,  55. 

a.  Petition,  55. 

b.  Decree,  56. 

4.  To  Get  Title  to  Church  Premises  Held  as  Security  for  Advances 

which  have  been  Paid,  57. 

II.  PROCEEDINGS  AGAINST  RELIGIOUS  SOCIETY,  60. 

1,   In  General,  60. 

a.  To  Compel  Church  to  Fulfil  Covenant  Relating  to  Assign- 

ment of  Church  Pew,  60. 
(i)  Complaint,  60, 
(2)  Judgment,  62. 

b.  To   Recover   Property    Transferred  on    Condition   that 

Church   should  be  Built   Upon  It,    Which  Condition 
had  Not  been  Fulfilled,  64. 
8.  By  Minister,  65. 

a.  For  Damages  for  Ejectment  fro?n  Parsonage  and  for 

Conversion  of  Goods,  65. 

b.  For   Writ  of  Mandamus  to  Compel  Association  to  Open 

Church  to  Him,  66. 
(i)  Affidavit,  66. 

(2)  Order  to  Show  Cause,  69, 

(3)  Order  for  Writ,  70. 

(4)  Writ,  70. 
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CROSS-REFERENCES. 

For  Forms  relating  to  Corporations.,  Generally.,  see  the  title  CORPORA' 
TIONS,  vol.  5,  p.  523- 

For  Forms  relating  to  the  Disturbance  of  Religious  Meeting,  see  the  title 
DISTURBING  MEETINGS,  vol.  6,  p.  1008. 

For  Form  of  Complaint  in  a  Proceeding  to  Restrain  Use  of  Organ  in 
Church,  see  the  title  INJUNCTIONS,  vol.  9,  For7n  No.  logsg. 

For  Form  of  Order  in  a  Proceeding  to  Restrain  Preaching  of  Unde- 
nominational Doctrine,  see  the  title  IN/UNCTIONS,  vol.  9, 
Form  No.  iiooi. 

For  Form  of  'Application  in  a  Proceeding  for  Writ  of  Mandamus  to 
Compel  a  Parish  Register  to  Etiroll  Applica?it  as  a  Member  of 
Church,  see  the  title  MANDAMUS,  vol.  11,  Form  No.  1348 i. 

For  For7n  of  Answer  by  Church,  in  a  Proceeding  for  Writ  of  Ma?idamus^ 
that  Relator  has  been  Excommunicated  According  to  the  Articles 
of  the  Church,  see  the  title  MANDAMUS,  vol.  11,  Form  No. 
1353 1. 

See  also  the  GENERAL  INDEX  to  this  tvork. 


I.  PROCEEDINGS  BY  RELIGIOUS  SOCIETY.i 
1.  For  Dissolution. 


1.  statutes  relating  to  religious  cor- 
porations exist  in  the  following  states, 
to  wit: 

Alabama.  —  Civ.  Code  (1896),  §  1302 
et  seq. 

Arizona.  —  Rev.  Stat.  (1901),  §  889  et 
seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1S94), 
§§  1541  et  seq.,  6381,  6382. 

California.  —  Civ.  Code  (1897),  §  593 
et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  641  et  seq. 

Connecticut.  —  Laws  (1897),  c.  117; 
Gen.  Stat.  (1888),  §  2051  et  seq. 

Z>^/awar^.— Laws  (1899),  c.  217;  Laws 
(1897),  c.  420;  Laws  (1895),  cc.  II,  12; 
Rev.  Stat.  (1893),  p.  310,  c.  39,  §  4  ^^ 
seq. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  15,  §  15  et  seq.,  %   176  et  seq. 

Florida.  —  Rev.  Stac.  (1892),  §§  2259 
et  seq.,  2179. 

Georgia.  —  2  Code  (1895),  §2351  etseq. 

Idaho. — Rev.  Stat.  (1887),  §  2760  et 
seq. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  32,  par.  35  et  seq. 

Indiana.  —  Laws  (1901),  c.  212;  Horn- 
er's Stat.  (1896),  ^  3597  et  seq. 

Iowa,  —  Code  (1897),  §  1642  et  seq. 

Kansas.  — Gen.  Stat.  (1897),  c.  66,  §§ 
4.  8,  54,  55- 


Kentucky.  —Stat.  (1894),  §§  3i7^^jif^., 
879  et  seq.,  4026. 

Maine.  —  Laws  (1897),   p.    334;    Rev. 
Stat.   (1883),   c.    12;    Rev.   Stat.    (Supp. - 
1895),  p.  143.  c.  12. 

Maryland.  —  Laws  (1892),  cc.  664, 
702;  Pub.  Gen.  Laws  (1888),  art.  23,  §§ 
14,  205  et  seq.;  art.  27,  4$  235  etseq. 

Massachusetts.  —  Stat.  (1895),  c.  105; 
Stat.  C1894),  c.  136;  Stat.  (1892),  c.  333; 
Stat.  (1891),  c.  265;  Stat.  (1888),  c. 
326;  Stat.  (1887),  c.  404;  Stat.  (1886),  c. 
239;  Stat.  (1884),  c.  78;  Pub.  Stat.  (1882), 
c.  38  et  seq. 

Michigan. —  Laws  (1901),  No.  89; 
Laws  (1899),  No.  11;  Comp.  Laws 
(1897),  §§  2390,  3140,  8309,  8297  et  seq. 

Minnesota.  —  Laws  (1901),  c.  98;  Laws 
(1899),  cc.  73,  109;  Laws  (1S97),  cc.  2, 
325,  334;  Stat.  (1894),  §  3022  et  seq. 

Mississippi.  —  Anno.    Code  (1892),  § 

859- 

Missouri.  —  Rev.  Stat.  (1899),  §  1394 
et  seq. 

Montana. — Civ.  Code  (1895),  §  860 
et  seq. 

Nebraska.  — Comp.  Stat.  (1899),  §  1715 
et  seq. 

Nevada.  —  Comp.  Laws  (1900),  §  894. 

New  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  152. 

New  fersey.  —  Laws  (1901),  cc.  62, 
154,  187,   198;   Laws  (1900;,   cc.   44,  71, 
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l66;  Laws  (1899),  cc.  97,  98,  117;  Laws 
(1898),  cc.  42,  53,  88,  166;  Laws  (1897), 
c.  7:  Laws  (1896),  c.  68;  Gen,  Stat. 
(1895),  p.  2735,  §  I  etseq. 

Ne-u)  Mexico.  —  Comp.  Laws  (1897), 
§§  412,  462. 

New  York.  —  Heydecker's  Gen.  L.  & 
Rev.  Stat.  (1901),  p.  3551,  c.  42,  i^  i 
etseq.;  p.  4847,  c.  42,  t^  i  et  seq. 

North  Crt/v/2««.  — Code(i883),  §  3665 
et  seq. 

North  Dakota.  —  Laws  (1901),  cc.  50, 
146;  Laws  (1899),  c.  53;  Rev.  Codes 
(1895),  %Z\-liet  seq. 

Ohio.  —  Laws  (189S),  p.  loi;  Bates' 
Anno.  Stat.  (1897),  ^  3772  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  1099  et 
seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
p.  1964,  §  I. 

Fennsylvama. — Laws  (1897),  No.  222; 
Bright.  Pur.  Dig.  (1894),  p.  1858,  §  i 
et  seq. 

Rhode  Island,  —  Gen.  Stat.  (1896),  c. 
176,  §  II. 

South  Carolina.  —  Rev.    Stat.    (1893), 

§8  1534.  1535- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ^  'i'^ltet  seq. 

Tennessee. — Code  (1896),  §  2513^/ 
seq. 

TVjraj.  —  Rev.  Stat.  (1895),  arts.   713, 

714- 

Utah.  —  Laws  (1901),  c.  80;  Rev.  Stat. 
(1898),  ^  342  et  seq. 

Vermont.  —  Stat.  (1894),  §  2242  et  seq. 

Virginia.  —  Code  (1887),  §  1396  et 
seq.;  Code  (Supp.  1898),  §  1398  et  seq. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4438  et  seq. 

West  Virginia.  —  Code  (1899),  c.  57, 
§  I  ^/  seq. 

Wisconsin. — Stat.  (1898),  §  1990^/ 
seq. 

Wyoming.—  Rev.  Stat.  (1887),  §  566  et 
seq. 

By  Whom  Action  Brought  —  Incorpo- 
rated Society.  —  Where  the  religious 
association  is  incorporated,  it  must  sue 
in  its  corporate  name.  Drumheller  v. 
First  Universalist  Church,  45  Ind.  275; 
Leftwick  v.  Thornton,  18  Iowa  56;  Kel- 
ler z^.  Tracy,  li  Iowa  530;  McConnell  v. 
Gardner,  Morr.  (Iowa)  272;  Skinner  v. 
Richardson,  76  Wis.  464.  But  it  need 
not  be  alleged  that  the  association 
is  a  corporation.  German  Reformed 
Church  V.  Von  Puechelstein,  27  N.  J. 
Eq.  30;  Zion  Church  v.  St.  Peter's 
Church,  5  W.&  S.  (Pa.)  215. 

In  Stokes  v.  Phelps'  Mission,  47 
Hun  (N.  Y.)  570,  it  was  held  that  ac- 
tions may  under  certain  conditions  be 


brought  in  behalf  of  the  corporation  by 
one  of  the  trustees  to  redress  wrongs 
done  to  the  corporation,  where  it  is 
shown  as  the  prerequisite  to  the  main- 
tenance of  such  action  that  the  plaintiff 
has  applied  to  the  trustees  of  the  corpo- 
ration to  bring  the  action  in  its  name 
and  that  they  ha/e  refused  so  to  do, 
or  that  he  has  not  applied  because  it 
would  be  useless  to  make  such  applica- 
tion, the  trustees  themselves  being  the 
wrongdoers  whose  actions  are  to  be 
attacked. 

Unincorporated  Society. —  In  General.  — 
Where  the  religious  society  is  unincor- 
porated, the  suit  should  be  brought  in 
the  name  of  all  the  members  of  the  so- 
ciety. McConnell  v.  Gardner,  Morr. 
(Iowa)  272.  But  in  Baker  J*.  Ducker,  79 
Cal.  365,  an  averment  by  plaintiffs  that 
they,  together  with  a  large  number  of 
other  persons,  were  associated  together 
for  religious  purposes,  and  were  mem- 
bers of  the  First  Reformed  Church  of 
the  city  of  Stockton,  and  that  they  prose- 
cuted the  action  for  all  the  members  of 
the  church  as  well  as  themselves,  was 
held  sufficient,  by  reason  of  section 
382  of  the  California  Code  of  Civil  Pro- 
cedure, which  provides  that  when  the 
parties  are  numerous  and  it  is  im- 
practicable to  bring  them  before  the 
court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 

In  Wheelock  v.  First  Presb.  Church, 
119  Cal.  477,  where  the  action  was 
brought  by  N.  L.  Wheelock  and  E.  F. 
Henderson  for  themselves  and  on  be- 
half of  all  other  members  of  the 
Central  Presbyterian  Church  of  Los 
Angeles,  an  unincorporated  body,  it 
was  held  that  the  action  was  properly 
brought,  notwithstanding  the  church 
had  a  board  of  trustees. 

Action  by  Trustees.  —  The  trustees 
and  agents  of  an  unincorporated  re- 
ligious society  may,  for  and  in  behalf  of 
all  the  members  of  the  society,  main- 
tain a  suit.  White  tt.  Rice,  112  Mich. 
403;  Lilly  V.  Tobbein,  (Mo.  1890)  13  S. 
W.  Rep.  1060;  M.  E.  Protestant  Church 
z*.  Adams,  4  Oregon  76;  Beatty  z/.  Kurtz, 
2  Pet.  (U.  S.)  566. 

In  Kentucky,  it  has  been  held  that  a 
committee  appointed  by  a  church  or 
denomination  of  Christians  may  main- 
tain an  action  to  protect  the  congrega- 
tion from  disturbance  in  their  rights, 
and  whether  persons  suing  be  styled 
or  call  themselves  trustees,  or  a  com- 
mittee, cannot  affect  the  right.  Hadden 
V.  Chorn,  8  B.  Mon.  (Ky.)  70;  Hum- 
phrey V.  Burnside,  4  Bush  (Ky.)  215. 
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a.  Petition.' 
Form  No,  i  75  i  6.' 

To  the  Supreme  Court  of  the  State  of  Nezv  York-. 

The  petition^  of  Samuel  T.  Shertvood,  Zehulon  Post,  Hilan  R.  Moe^ 
James  L.  Howland,  John  Flint,  all  of  the  city  of  Brooklyn,  Kings 
county,  Ne7v  York,  respectfully  shows: 

That  your  petitioners  constitute  a  majority  of  the  Board  of  Trus- 
tees of  the  Third  Methodist  Episcopal  Church  of  the  city  of  Brooklyn,'* 
commonly  called  the  Washington  Street  Methodist  Episcopal  Church  of 
Brooklyn,  a  religious  society  incorporated  and  existing  under  the 
laws  of  the  state  of  New  York,  and  is  located  in  said  city  and 
county. 

That  heretofore  for  many  years  the  said  church  did  own  a  lot  of 
land  on  the  west  side  of  Washington  street,  in  said  city,  being  one 
hundred  and  four  feet  front  and  rear,  and  about  one  hundred  and 
eighteefi  feet  deep,  in  which  a  church  building  is  situated,  in  which 
said  society  held  religious  worship.^ 

That  in  the  summer  of  i2>91,  proceedings  were  taken  in  the  Supreme 
Court,  Kings  county,  by  the  trustees  of  the  New  York  and  Brooklyn 
Bridge  to  acquire  title  to  said  property,  to  be  used  in  connection 
with  said  bridge,  and  such  proceeding  resulted  in  a  report  and  award 
to  said  church  of  one  hundred  and  thirty  thousand  dollars  for  the  fee 
of  said  property,  and  said  award  was  duly  confirmed  by  an  order  of 
said  court,  made  and  entered  on  the  2Jfth  day  of  October,  i891,  from 
which  order  no  appeal  has  been  taken. 

That  thereafter  and  previous  to  Decernber  1st,  iS91,  all  the  per- 
sonal property  belonging  to  said  church  was  removed  from  said  lot 
and  church  building,  to  allow  said  bridge  trustees  to  take  possession 
thereof,  and  said  society  has  no  other  church  in  which  to  worship. 

That  thereafter  and  on  or  about  December  7th,  iS91,  the  said  board 
of  trustees,  by  resolution,  instructed  the  clerk  .of  said  board  to  call 
a  meeting  of  all  the  members  of  said  church  and  society,  and  your 
petitioners  believe  that  notice  was  duly  and  properly  mailed  to  each 
and  every  one  of  said  members  of  the  time  and  place  of  said  meet- 
ing, and  in  addition  thereto  many  of  them  were  notified  personally. 

Said  meeting  was  also  advertised  in    the  ^'Brooklyn  Eagle,"  in  an 

1.  For  the  formal  parts  of  a  petition  in  pear  was  not  considered,  the  court  hold- 
a  particular  jurisdiction  see  the  title  ing  that  the  meeting  was  unnecessary. 
Petitions,  vol.  13,  p.  887.  3.  Petition. — Application  10  the  court 

2.  AVw  York.  —  Heydecker's  Gen.  for  dissolution  of  a  religious  society 
L.  &  Rev.  Stat.  (1901),  p.  4848,  c.  42,  shall  be  by  petition.  Heydecker's  Gen. 
^  I.  L.  &  Rev.  Stat.  N.  Y.  (1901),  p.  484S,  c. 

See,    also,    generally,  supra,  note  i,  42,  §  2. 

p.  45-  4.  Application  by  Majority  of  Trustees. 

This  is  the  petition  for  dissolution  in  It    is  enough    that    the  application    be 

the   case   of    Matter    of    Third    M.    E.  made    by    a    majority    of    the  trustees 

Church,    67    Hun    (N.    Y.)    86,    and    is  of  the  society  incorporated  by  law,  ex- 

ccpied    from    the    records.      An    order  cept  in  the  city  and  county  of  New  York, 

dissolving  the  corporation  was  affirmed  Heydecker's  Gen.  L.  &  Rev.  Stat    N.  Y. 

by  the  court  of  appeals.     An  objection  (1901),  p.  4S48,  c.  42,  ij  r. 

that  the  notice  of  the  meeting  of  the  5.  Situation  of  property  shall  be  stated, 

church  members  was   invalid   because  Heydecker's  Gen.  L.  &  Rev.  Stat.  N.  Y. 

the  object  of  the  meeting  did  not  ap-  (1901).  p.  4848,  c.  42,  §2. 
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issue  of  said  paper  about  ten  days  before  the  date  of  said  meeting, 
and  the  same  was  also  noticed  in  other  Brooklyn  newspapers.  The 
notice  of  said  meeting  was  also  read  twice  on  the  two  Sabbaths  pre- 
ceding same  from  the  pulpit  by  the  pastor  of  said  church. 

That  attached  hereto  and  made  a  part  of  the  petition  is  "  Exhibit 
A,"  signed  by  the  chairman  and  secretary  of  said  meeting,  and  the 
same  contains  a  true  and  correct  statement  of  the  proceedings 
thereat. 

That  said  meeting  was  attended,  as  your  petitioners  believe,  by 
a  large  majority  of  all  the  then  members  of  said  church  who  were 
entitled  to  vote  at  said  meeting.  That  since  said  meeting,  which 
was  on  the  22d  oi  December  last,  said  society  has  not  kept  up  or  had 
religious  services. 

Your  petitioners  further  show  that  in  addition  to  the  facts  above 
stated,  and  also  those  contained  in  said  "  Exhibit  A,"  there  are 
reasons  and  causes  why  the  sale  of  the  property  of  said  church  and 
the  dissolution  of  said  corporation  is  sought,  to  wit:  That  for  several 
years  last  past  there  has  been  a  constant  decline  in  the  membership 
of  said  church,  and  many  of  those  who  were  once  members  have 
removed  to  other  localities  where  it  is  more  convenient  for  them  to 
attend  other  churches,  and  for  six  months  immediately  preceding 
December  22d,  iS91,  the  average  attendance  at  public  worship  in  said 
church,  morning  and  evening,  did  not  exceed  thirty  persons. 

That  the  Sunday  school  connected  with  said  church  has  not  had 
an  average  attendance  during  the  past  year  exceeding  twenty-five 
persons,  and  in  June  last  was  discontinued. 

The  vicinity  of  the  location  of  said  church  has  become  largely 
devoted  to  business  purposes.  Another  fact  should  be  stated,  to 
wit:  That  'i>t^t.X2.\  o\.\\.itx  Methodist  Episcopal  c\\\xxc\\^^  are  located  in 
the  vicinity  of  said  Washington  Street  Church. 

.  That  the  Brooklyn, Church  Society  of  the  Methodist  Episcopal  Church 
is  a  religious  organization  thoroughly  and  intimately  identified  with 
the  interests  of  Methodist  Episcopal  churches  in  the  city  of  Brooklyn, 
and  vicinity,  as  stated  in  said  "Exhibit  ^4,"  and  your  petitioners 
believe  that  the  interest  of  the  Methodist  Episcopal  Church,  and  the 
cause  of  religion  generally,  will  be  greatly  advanced  and  strengthened 
by  transferring  said  property  to  said  Brooklyn  Church  Society,  and 
that  no  other  disposition  of  said  money  can  be  made  whereby  so 
much  good  can  be  accomplished.^ 

The  following  is  the  situation,  condition  and  estimated  value  of 
the  property  of  said  society  or  corporation,  as  near  as  your  peti- 
tioners can  state' the  same,  to  wit:^ 

I.  The  said  award  of  %130,000,  with  interest  thereon  iroxa.  January 
2d,  iS92,  is  still  unpaid  and  owing  from  the  trustees  of  the  A^ew  York 

1.  Purpose  to  Which  Proceeds  Devoted.  Heydecker's  Gen.  L.  &  Rev.  Slat.  N.  Y. 
—  The  particular  object  or  purpose  to     (1901),  p.  484S,  c.  42.  §  2. 

which  it  is  proposed  to  devote  any  sur-  Cause  of  Dissolution.  —  The  particular 

plus  of  the  proceeds  of  property  shall  reason  or  causes  why  sale  and  dissolu- 

be  stated.     Heydecker's  Gen.  L.  &  Rev.  tion  are  sought  shall  be  stated.     Hey- 

Stat.  N.  Y.  (1901),  p.  4S48,  C.42,  ij  2.  decker's   Gen.    L.   &   Rev.   Stat.   N.  Y. 

2.  Condition  of  property  shall  be  stated,  (igot),  p.  4848,  c.  42,  §  2. 
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and  Brooklyn  Bridge,  but  the  same  has  been  assigned  by  said  church 
to  and  is  now  held  by  the  Franklin  Trust  Company  of  Brooklyfi,  as 
collateral  to  a  loan  of  ^35,000,  made  by  said  trust  company,  to  said 
church,  and  which  loan  will  become  due  and  payable  on  or  about 
March  8th,  iS9£. 

2.  The  said  church  also  owns  free  of  incumbrance  a  house  and  lot 
situate  on  IVashington  street.  No.  365,  city  of  Brooklyn,  Kings 
county,  N.  ¥.,  known  as  the  "Parsonage  property,"  said  lot  being 
twenty-one  feet  front  and  rear  and  about  eighty-one  feet  deep.  The 
value  of  said  parsonage  property  as  your  petitioners  believe,  is  about 
sixteen  thousand  dollars.^ 

3.  The  said  church  also  owns  an  interest  in  a  plot  of  ground  in  the 
cemetery  of  the  Evergreens,  Brooklyn,  N.  ¥.,  but  the  avails  resulting 
from  the  sales  of  lots  in  said  cemetery  do  not  belong  to  said  Third 
Methodist  Episcopal  Church  and  cannot  be  used  for  its  benefit,  but 
must  be  used  for  the  improvement  of  the  grounds.  While  the  value 
of  said  ground  may  be  one  thousand  dollars,  it  has  no  value,  so  far  as 
said  church  is  concerned,  for  the  reasons  above  stated;  that  there  is 
in  the  hands  of  a  committee  representing  said  cemetery  grounds 
about  %J/)0,  but  the  same  cannot  be  used  for  any  other  purpose  than 
for  the  improvement  of  said  property. 

4.  Said  church  also  owns  personal  property  heretofore  used  in  said 
church  building,  consisting  of  one  pipe  organ,  pulpit  furniture,  Sun- 
day school  library,  etc.,  and  also  household  furniture,  carpets,  chairs, 
bedroom  suits,  etc.,  used  in  said  parsonage  (all  of  said  property  now 
being  in  said  parsonage),  of  the  estimated  value  in  all  of  %1,500. 

5.  There  is  also  in  the  hands  of  the  treasurer  of  said  board  of  trus- 
tees about  %280,  the  greater  part  of  which  it  will  be  necessary  to  use 
to  pay  small  obligations  incurred  by  said  church.  That  the  said 
church  and  corporation  has  no  other  property,  to  the  knowledge  of 
your  petitioners,  than  above  stated,  and  its  whole  value,  less  the 
%Sd,0(}0  owing  to  said  trust  company,  according  to  your  petitioners' 
knowledge,  information  and  belief,  is  %113,000.  That  the  only  claim 
against  said  church  or  corporation,  to  the  knowledge  of  your  peti- 
tioners, other  than  said  $35,000,  is  one  made  by  Frank  E.  Panshley  of 
%^,850,  which  claim  is  not  admitted  by  the  board  of  trustees  of  said 
church  to  be  a  legal  or  valid  claim  against  said  church  or  corporation. 

That  a  notice  of  the  time  and  place  of  the  application  to  this  court 
for  an  order  to  dissolve  said  church  society,  etc.,  has  been  duly  pub- 
lished, once  in  each  week  for  four  weeks  successively  next  preceding 
this  application,  in  a  newspaper  published  in  the  county  where  said 
society  is  located,  as  appears  by  the  proof  of  such  publication  hereto 
attached  and  marked  "  Exhibit  By 

Your  petitioners  therefore  pray  that  an  order  and  decree  of  this 
court  be  granted  and  made  for  a  dissolution  of  said  religious  corpo- 
ration, The  Third  Methodist  Episcopal  Church  of  the  city  of  Brooklyn, 
sometimes  called  The  Third  Methodist  Episcopal  Church  in  the  city  of 
Brooklyn,  and  that  a  sale  and  conveyance  of  all  its  property  be  made, 

1.  Estimated  value  of  property  shall  be  stated.  Heydecker's  Gen.  L.  &  Rev. 
Stat.  N.  Y.  (1901),  p.  4848,  c.  42,  §  2. 
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and  after  ascertaining  and  paying  all  the  debts  of  such  society,  and 
the  necessary  costs  and  expenses  of  such  sale  and  proceedings  for 
dissolution,  the  balance  be  transferred  to  the  Brooklyn  Church  Society 
of  the  Methodist  Episcopal  Church,  in  pursuance  of  the  resolutions  and 
proceedings  contained  in  said  "Exhibit  ^4,"  and  that  your  petitioners 
have  such  other  and  further  order  and  decree  in  the  premises  as  may 
be  just  and  proper. 

Dated  Brooklyn,  N.  V.,  February  3d,  \W2. 

(^Signatures  of  petitioners?) 

{Verification. y- 

b.  Judgment.' 

Form  No.  i  7  5  i  7.* 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Court  House 
in  the  city  of  Brooklyn,  Kings  County,  New  York,  on  the  21st  day  of 
April,  \W2. 

Present,  Hon.  J.  O.  Dykman,  Justice. 
In  the  Matter  of  the  Petition  of  thel 

Third  Methodist  Episcopal  Church  I 

in  the  City  of  Brooklyn,  to  Dissolve  ( 

the  Corporation,  etc.  J 

The  hearing  of  the  motion  herein  by  the  trustees  of  the  Third 
Methodist  Episcopal  Church  in  the  city  of  Brooklyn,  commonly  called 
the  Washington  Street  Methodist  Church  of  Brooklyn,  for  an  order 
and  decree  dissolving  such  religious  society,  etc.,  having  been 
adjourned  until  this  date  and  novi^  coming  on  to  be  heard,  and  on 
reading  and  filing  the  verified  petition  of  Samuel  T.  Sherwood, 
^ebulon  Post,  Hilan  R.  Moe,  James  L.  Hoivland  and  John  Flint,  being 
a  majority  of  the  trustees  of  said  church  incorporated  by  law,  and 
said  petition  having  stated  the  particular  reasons  and  causes  why 
such  sale  and  dissolution  are  sought,  the  situation,  condition  and 
estimated  value  of  the  property  of  said  society  or  corporation,  and 
the  particular  object  and  purposes  to  which  it  is  proposed  to  devote 
any  surplus  of  the  proceeds  of  such  property,  and  such  petition  being 
accompanied  with  due  proof  that  notice  of  the  time  and  place  of  said 
intended  application  to  this  court  had  been  duly  published  once  in 
each  week  for  at  least  four  weeks  successively  next  preceding  such 
application,  in  a  newspaper  in  the  county  where  such  society  was  and 
is  located,  to  wit :  in  the  '•'■Brooklyn  Daily  Eagle,"  a  newspaper  published 
in  the  city  of  Brooklyn,  Kings  county.  New  York,  and  on  reading  and 
filing  said  petition,  verified  by  said  tx\y^X.^t.^  February  3,  i892,  and  the 
exhibits  and  papel^s  thereto  attached,  and  due  proof  of  its  publication 

1.  Verification.  —  Petition  shall  be  3.  New  York. — Heydecker's  Gen. 
verified  bv  trustees.  Heydecker's  Gen.  L.  &  Rev,  Stat,  (igoi),  p.  4848,  c.  42, 
L.  &  Rev!  Stat.  N.  Y.  (1901),  p.  4848,  c.     §  i. 

42,  §  2.  See   also,    generally,  supra,   note   i. 

For  a  form  of  verification   in  a  par-  p.  45. 

ticular  jurisdiction  see  the  title  Verifi-  This   is  the   form   of    the    order    in 

CATIONS.  the    case   of   Matter   of   Third    M.    E. 

2.  Fop  the  formal  parts  of  a  judgment  Church,  67  Hun  (N.  Y.)  86.  and  is 
in  a  particular  jurisdiction  see  the  title  copied  from  the  records.  The  order 
JudgmentsandDecrees,  vol.  13,  p.  645.  was  affirmed  by  the  court  of  appeals. 
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as  the  law  requires,  and  upon  hearing  the  proofs  and  testimony- 
offered  and  given  in  behalf  of  the  petitioners,  in  support  of  the 
motion,  and  on  reading  and  filing  the  affidavit  oi  Daniel  I.  Saly,  veri- 
fied February  19,  i892,  and  papers  attached,  and  the  affidavits  of 
JohnB.  S.  Campbell^  William  Jones  2lx\^  Frank  E.  Farshley,  all  verified 
February  19,  i892,  and  upon  hearing  the  proofs  and  testimony 
offered  and  given  in  opposition  to  said  motion,  and  after  hearing 
William  J.  Groo,  attorney,  and  George  G.  Reynolds,  counsel  for  said 
church,  for  the  motion,  and  Horatio  C.  King,  Esq.,  attorney  and 
counsel  for  said  Salt,  and  Charles  M.  Stafford,  Esq.,  attorney  and 
counsel  for  said  Farshley,  in  opposition  thereto,  it  is  by  the  court 
found  and  decided  that  all  the  material  statements  and  allegations  in 
said  petition  and  exhibits  attached  thereto  are  true,  and  that  said 
religious  society  "  The  Third  Methodist  Episcopal  Church  in  the  city  of 
Brooklyn,''  which  was  duly  incorporated  by  law,  has  ceased  to  act  in 
its  corporate  capacity  and  keep  up  religious  services,  and  the  court 
deems  it  proper  to  order  and  decree  a  dissolution  of  said  religious 
society. 

That  there  are  no  debts  of  said  society  except  such  as  are  men- 
tioned in  said  petition,  and  there  are  no  claims  against  said  society 
except  the  one  mentioned  in  said  petition,  to  wit:  that  oi  Frank  E. 
Farshley,  ^6,830,  for  which  an  action  is  pending  in  the  City  Court  of 
Brooklyn. 

That  the  necessary  costs  and  expenses  of  the  proceedings  for  the 
sale  or  transfer  of  the  property  of  said  society  and  for  the  dis- 
solution thereof  are  $1,000. 

That  there  is  in  the  hands  of  the  said  Daniel  I.  Saly,  one  of  the 
trustees  of  said  church,  the  sum  of  $600.00,  secured  by  him  for  the 
sale  of  lots  in  the  cemetery  of  the  Evergreens. 

That  the  Brooklyn  Church  Society  of  the  Methodist  Episcopal  Church, 
mentioned  in  said  petition,  is  a  religious  society,  duly  organized  and 
existing  under  the  laws  of  this  state,  duly  authorized  and  empowered 
to  take  and  hold  real  and  personal  property. 

It  is  therefore  ordered  and  decreed: 

1.  That  the  said  society,  the  Third  Methodist  Episcopal  Church  in 
the  city  of  Brooklyn,  pay  the  said  sum  of  $1,000,  the  cost  and  expenses 
of  the  said  proceedings,  and  take  receipts  therefor,  to  wit:  To  W.  J. 
Groo,  attorney  for  the  petitioners,  the  sum  of  $150,  and  George  G. 
Reynolds,  counsel  for  the  petitioners,  the  sum  of  $250,  and  that  the 
said  society  pay  to  Horatio  C.  King,  counsel  for  trustees  Salt  and 
Jones,  out  of  the  said  funds,  the  sum  of  $^50,  which  is  hereby 
allowed  to  him  from  the  said  fund,  and  take  his  receipt  therefor. 

2.  That  said  church  pay,  if  not  already  paid,  the  note  of  $35,000 
and  interest,  mentioned  in  said  petition,  to  the  Franklin  Trust  Com- 
pany of  Brooklyn,  and  cause  the  same  to  be  cancelled. 

3.  That  said  church  deposit  to  its  credit  the  sum  of  ten  thousand 
dollars  in  the  said  Franklin  Trust  Company,  to  await  the  result  of  the 
action  now  pending  in  the  said  claim  of  Frank  E.  Farshley,  and  the 
further  order  of  this  court. 

4.  That  all  the  balance  of  the  money  now  belonging  to  said  church 
and  under  its  control  be  paid  over,  transferred  and  delivered  to   the 
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Brooklyn   Church   Society  of  the   Methodist   Episcopal    Churchy    and    a 
receipt  taken  therefor,  signed  by  its  president  and  treasurer. 

5.  Tliat  all  other  personal  property  belonging  to  said  church  be 
transferred  and  delivered  to  said  Brooklyn  Church  Society,  and  a 
receipt  taken  therefor,  signed  by  its  president  and  treasurer. 

6.  That  the  board  of  trustees  of  said  church,  or  a  majority  of 
them,  be  and  are  hereby  authorized,  empowered  and  directed  to 
execute,  acknowledge  and  deliver  to  the  said  Brooklyn  Church  Society, 
a  deed  conveying  to  said  society  the  real  estate  and  premises  belong- 
ing to  said  church  and  mentioned  in  said  petition,  being  a  house  and 
lot  situate  on  Washington  street.  No.  265,  in  the  city  of  Brooklyn, 
Kings  county,  N.  V.,  known  as  the  "  Parsonage  Property,"  said  lot 
being  twenty- one  feet  front  and  rear,  and  about  eighty -one  feet  deep. 

7.  That  the  board  of  trustees  of  said  church,  or  a  majority  of 
them,  be  and  are  hereby  authorized,  empowered  and  directed  to 
convey  to  said  Brooklyn  Church  Society  all  the  right,  title  and  interest 
that  said  church  has  in  the  said  cemetery  of  the  Evergreens. 

Provided,  nevertheless,  that  said  Brooklyn  Church  Society  shall  hold 
said  cemetery  property  subject  to,  and  in  conformity  with,  the  rules, 
regulations  and  privileges  expressed  and  now  in  force  by  the  said 
Third  Methodist  Episcopal  Church  Society,  and  in  accordance  with  the 
rights,  advantages  and  privileges  of  the  members  of  the  said  Third 
Methodist  Episcopal  Church  therein  and  thereunder. 

8.  That  said  Daniel  I.  Saly,  within  sixty  days  after  service  of  a 
copy  of  this  order  and  decree  upon  him,  or  his  attorney  herein,  pay 
over  to  the  treasurer  of  the  board  of  trustees  of  said  church  the 
money  then  remaining  in  his  hands  from  the  sale  of  lots  in  said 
cemetery,  and  that  said  treasurer  deposit  the  same  to  the  credit  of 
said  church,  in  the  said  Franklin  Trust  Company  of  Brooklyn. 

9.  That  if  upon  the  trial  of  said  action  pending  in  the  City  Court 
of  Brooklyn,  of  Frank  E.  Parshley  against  said  church,  his  complaint 
shall  be  dismissed  or  a  decree  and  judgment  shall  be  rendered 
therein  for  the  defendant,  then  the  said  church  is  authorized  and 
directed,  after  paying  the  expenses  and  disbursements  of  said  action, 
including  counsel  fees,  to  pay  over,  transfer  and  deliver  to  said 
Brooklyn  Church  Society  the  balance  of  all  moneys  belonging  to  said 
church,  and  take  receipt  therefor,  signed  by  its  president  and 
treasurer. 

That  if  this  action  shall  finally  be  decided  in  favor  of  said  Parshley, 
then  the  said  church  shall  pay  the  said  judgment,  and  cause  the  same 
to  be  cancelled  of  record,  and  then,  after  paying  the  expenses,  disburse- 
ments and  counsdl  fees  in  said  action,  shall  transfer  and  deliver  the 
balance  of  all  moneys  belonging  to  said  church  to  said  Brooklyn 
Church  Society,  and  take  receipt  therefor,  signed  by  its  president 
and  treasurer. 

10.  That  when  this  order  has  been  complied  with,  the  said  religious 
society,  "  The  Third  Methodist  Episcopal  Church  in  the  city  of  Brooklyn," 
or  "  The  Third  Methodist  Church  of  the  city  of  Brooklyn;'  shall  be  and 
hereby  is  dissolved. 

Enter  in  Kings  county. 

/.  0.  Dykman,  J.  6".  C. 
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2.  To  Mortg-age  Premises.^ 
a.  Petition.' 

Form  No.  17518.' 

(Precedent  in  Matter  of  Church  of  the  Messiah,  (Supreme  Ct.  Spec.  T.)  25  Abb. 

N.  Cas.  (N.  Y.)  ass.)' 

To  the  Supreme  Court  of  the  State  of  Nein  York: — 

The  petition^  of  the  rector,  wardens  and  vestrymen  of  the  Church  of 
the  Messiah,  a  Protestant  Episcopal  Church  in  the  city  of  Brooklyn, 
respectfully  represents: 

I.  That  the  name  of  the  said  corporation  is,  The  Rector,  Wardens 
and  Vestrymen  of  the  Church  of  the  Messiah,  and  the  names  of  its 
trustees  and  its  principal  officers  and  their  places  of  residences  are  as 
follows:  {stating  theni).^ 

II.  The  object  or  purpose  of  the  incorporation'  of  said  church  is 
the  propagating  of  the  Christian  Religion,  and  said  church  as  a 
religious  association  is  duly  incorporated  under  the  Act,  entitled 
"An  Act  to  amend  the  acts  to  provide  for  the  incorporation  of 
religious  societies  so  far  as  the  same  relates  to  churches  in  connection 
with  the  Protestant  Episcopal  Church,"  passed  May  9,  1S68. 

III.  As  such  corporation  they  are  the  owners  of  the  following 
described  piece  or  parcel  of  land,  situated  in  the  twentieth  ward  of 
the  city  of  Brooklyn,  N.  Y.,  bounded  and  described  as  follows: 
{describing  it).^ 

IV.  Your  petitioners  further  show  that  the  interests  of  the  said 
corporation  or  association  will  be  promoted  by  the  mortgage  of  the 
real  property  above  specified,  and  the  reasons  therefor  areas  follows:' 

Your  petitioners  are  desirous  of  mortgaging  said  real  estate  in  the 
sum  of  twenty-five  thousand  dollars  i%25,000),  payable  in  one  year  with 
interest,  and  the  Dime  Savings  Bank  of  the  city  of  Brooklyn,  N.  Y., 
has  agreed  to  loan  said  sum  to  your  petitioners  upon  the  security  of 
their  bond  and  mortgage  upon  said  property  in  the  usual  form;  your 
petitioners  wish  to  borrow  said  sum  upon  the  security  of  said  mort- 

1.  For  statutes  relating  to  mortgaging  its  principal  officers  and  their  places  of 
of  property  of  religious  associations  see  residence,  shall  be  stated.  N.  Y.  Code 
list    of   statutes    cited    supra,    note    i,     Civ.  Proc,  §  3391. 

p.  45.  7.  Object  or  purpose  of  incorporation  or 

2.  For  the  formal  parts  of  a  petition  in  formation,  and  a  reference  to  the  stat- 
a  particular  jurisdiction  see  the  title  ute  under  which  it  was  incorporated  or 
Petitions,  vol.  13,  p.  887.  formed,  shall  be  stated.     N.  Y.  Code 

3.  Nezv  York.  —  Heydecker's    Gen.     Civ.  Proc,  §  3391. 

L.  &  Rev.  Stat.  (1901),  p.   3556,  c.  42,  §  8.  Description   of  real  property   to  be 

II;  Code  Civ.  Proc,  §  3390.  mortgaged,  by  metes  and  bounds,  with 

See,  also,  list  of  statutes  cited  supra,  reasonable    certainty,   shall    be  stated, 

note  1,  p.  45.  N.  Y.  Code  Civ.  Proc,  §  3391. 

4.  This  petition  was  held  to  have  9.  Interest  of  Association  Promoted. — 
been  properly  made  under  New  York  That  the  interests  of  the  corporation  or 
Laws  of  i8go  c  95.  association   will    be    promoted    by    the 

5.  Petition. — Application  shall  be  by  mortgage  of  the  real  property  specified, 
petition.  N.  Y.  Code  Civ.  Proc,  §  and  a  concise  statement  of  reasons 
3391.  therefor,  shall  be  stated.     N.  Y.  Code 

6.  Name  of  corporation  or  association  Civ.  Proc,  §  3391. 
and  of  its  directors  or  trustees,  and  of 
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gage  because  they  have  commenced  the  erection  of  a  chapel  upon 
said  premises  which  adjoin  the  church  edifice  of  your  petitioners;  the 
necessities  of  your  petitioners' congregation  require  the  speedy  com- 
pletion of  said  chapel,  and  the  contract  for  its  erection  calls  for  pay- 
ments at  stated  intervals;  your  petitioners  have  not  sufficient  funds  to 
complete  said  chapel  and  fulfill  the  terms  of  said  contract,  and  said 
mortgage  is  to  be  placed  for  the  purpose  of  raising  the  necessary  funds 
therefor;  it  is  expected  that  said  mortgage  will  be  paid  at  an  early 
day  from  voluntary  contributions  by  your  petitioners'  congregation. 
No  real  estate  or  interest  in  real  estate,  belonging  to  said  corpora- 
tion, has  been  sold  or  mortgaged  under  any  order  of  the  court  at  any 
time  within  five  years  last  past. 

V.  That  at  a  regular  stated  meeting  of  the  trustees  of  the  Church 
of  the  Messiah,  held  July  17,  iS90,  more  than  two-thirds  of  said  trus- 
tees were  present,  and  a  resolution  was  unanimously  adopted  direct- 
ing that  this  application  be  made.  A  copy  of  said  resolution, 
attested  by  the  church  clerk,  is  hereunto  annexed  and  made  a  part  of 
this  petition. 1 

VI.  That  the  market  value  of  the  real  property  of  said  corpora- 
tion or  association  is  one  hundred  thousand  do\\a.rs  (^100,000),^  upon 
which  there  is  no  incumbrance;  that  said  corporation  or  association 
has  no  outstanding  debts  or  liabilities;  that  the  cash  value  of  its  per- 
sonal assets  is  twenty  thousand  diOW^ccs  {%20,000). 

VII.  Your  petitioners  show  that  they  have  no  funds  wherewith  to 
complete  said  chapel,  and  it  is  proposed  to  apply  the  avails  of  said 
mortgage,  when  received  by  them,  to  payments  for  the  erection  of 
said  chapel,  as  aforesaid.^ 

VIII.  Your  petitioners  therefore  ask*  that  an  order  be  entered 
giving  them  leave  to  mortgage  the  real  estate  above  described  upon 
the  terms  aforesaid,  and  that  the  moneys  realized  from  such  mort- 
gage be  applied  as  above  specified. 

[(^Signature,  date  and  verification^  as  in  Form  No.  17516.^]^ 

1.  Authorization  of  mortgage  by  a  vote  assets,  and  the  total  amount  of  its  debts 
of  at  least  two-thirds  of  the  directors  or  and  liabilities,  and  how  secured,  if  at 
trustees  of  the  corporation  or  associa-  all,  shall  be  shown.  N.  Y.  Code  Civ. 
tion,  at  a  meeting  thereof,  duly  called  Proc,  §  3391. 

and  held,  and  a  copy  of  the  resolution  3.  Proposed  application  of  moneys 
granting  such  authorization,  shall  be  realized  from  mortgage  shall  be  shown, 
shown.  N.  Y.  Code  Civ.  Proc,  N.  Y.  Code  Civ.  Proc,  §  3391. 
§  3391.  4.  Prayer,  —  The  petition  shall  con- 
Consent  of  Members  —  Where  the  con-  tain  a  demand  for  leave  to  mortgage 
sent  of  the  members.of  the  corporation  the  real  estate  described.  N.  Y.  Code 
or  association  is  required  by  law  to  be  Civ.  Proc,  §  3391. 
first  obtained,  a  statement  that  such  5.  Verification. — The  petition  shall  be 
consent  has  been  given,  and  a  copy  of  verified  in  the  same  manner  as  a  veri- 
the  consent,  or  a  certified  transcript  of  fied  pleading  in  an  action  in  a  court  of 
the  record  of  the  meeting  at  which  it  record,-  N.  Y.  Code  Civ.  Proc,  §3391. 
was  given,  shall  be  annexed  to  the  For  a  form  of  verification  in  a  par- 
petition.      N.    Y.   Code   Civ.    Proc,    §  ticular  jurisdiction  see  the  title  Verifi- 

3391.  CATIONS. 

2.  Market  value  of  remaining  real  prop-  6.  The  matter  to  be  supplied  within 
erty  of  the  corporation  or  association,  [  ]  will  not  be  found  in  the  reported 
and    the    cash    value    of    its    personal     case. 
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b.  Order.' 

Form  No.  17519.* 

(Precedent  in  Matter  of  Church  of  the  Messiah,  (Supreme  Ct.  Spec.  T.)  25  Abb. 

N.  Cas.  (N.  Y.)  357.f 

\{^Commencing  as  in  Form  No.  6957,  and  setting  forth  findings.  y\^ 

Ordered:  That  the  said  trustees  be  and  they  are  hereby  authorized 
to  mortgagci  said  real  estate  for  the  sum  of  twenty-five  thousand 
dollars  {%25fiOO)  and  to  execute  and  deliver  a  mortgage  therefor  in 
the  usual  form;  said  real  estate  is  described  in  said  petition  as  fol- 
lows: (^describing  it). 

It  is  further  ordered:  That  the  proceeds  of  said  mortgage  loan  be 
applied  by  said  trustees  as  follows,  viz.:  To  complete  the  chapel  now 
being  erected  on  said  premises  and  to  fulfil  the  terms  of  the  peti- 
tioners' contract  for  the  construction  of  said  chapel. 

[{Signature  as  in  Form  No    14696.)]'^ 

3.  To  Recovep  Legacy, 
a.  Petition.' 

Form  No.  17520.' 

To  the  Surrogate's  Court  of  the  County  of  Suffolk: 

The  petition  of  James  Wickham,  of  Cutchogue,  in  Suffolk  county, 
respectfully  shows: 

I.  That  your  petitioner  is  one  of  the  trustees  of  the  Congregational 
Church  a?id  Society  of  the  said  village  of  Cutchogue. 

II.  That  Henry  Landon,  late  of  the  town  of  Southold,  deceased, 
died  in  the  year  i2>6J/.,  leaving  a  last  will  and  testament  and  codicils 
thereto. 

III.  That  said  will  and  codicils  were  duly  admitted  to  probate  by 
the  surrogate  o<f  Suffolk  county  on  the  loth  day  of  November,  i854, 
and  recorded  in  said  office,  in  Liber  8  of  Wills,  at  page  599,  and  let- 
ters testamentary  thereon  were  on  the  same  day  issued  X.o  Mary  Hor- 
ton  and  Oliver  Corey. 

IV.  That  the  'sdMS.  Mary  Norton  and  Oliver  Corey  both  died  prior  to 
February  12,  iS72,  and  on  that  day  letters  of  administration,  with  the 
will  annexed,  were  duly  issued  on  the  estate  of  the  said  Henry  Lan- 
don,  deceased,  to  George  IV.  Dayton  and  Martha  E.  Adams,  and  the 

1.  For  the  formal  parts  of  an  order  in  5.  For  the  formal  parts  of  a  petition  in 
a  particular  jurisdiction  sec  the  title  a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356.  Petitions,  vol.  13,  p.  886. 

2.  New  York,  —  Heydecker's  Gen.  6.  N'ew  York.  —  Heydecker's  Gen. 
L.  &  Rev.  Stat.  (1901),  p.  3556,  c.  42,  L.  &  Rev.  Stat.  (1901),  p.  3553,  c.  42, 
^11;  Code  Civ.  Proc,  §  3390.  §  6. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  45.  note  i,  p.  45. 

3.  No  objection  was  made  to  the  This  is  the  form  of  petition  in  the  case 
order  in  this  case.  of  Matter  of  Cong.  Church,  131  N.  Y.  i, 

4.  The  matter  to  be  supplied  within  and  is  copied  from  the  records.  The 
[  ]  will  not  be  found  in  the  reported  only  point  made  against  the  relief 
case.  asked  in  the  petition  was  that  the  peti- 
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said  Martha  E.  Adams  has  since  died,  and  the  said  George  W.  Dayton 
is  now  the  sole  surviving  personal  representative  of  the  said  Henry 
Landon,  deceased. 

V.  That  under  the  second  codicil  to  said  will  there  was  bequeathed 
Dy  said  deceased  all  the  shares  of  the  said  deceased  in  the  capital 
stock  of  the  Tradesmen' s  Bank  and  Manhattan  Bank  of  the  city  of 
New  York  upon  the  death  of  Deborah  Corey,  to  the  said  Congregational 
Church  and  Society  of  Cute  hog  ue,  of  which  your  petitioner  is  trustee. 

VI.  That  the  said  Deborah  Corey  died  about  April  1,  1886,  and  the 
said  Congregational  Church  and  Society  has  ever  since  been  entitled  to 
receive  said  shares  of  stocks  from  the  said  George  IV.  Dayton,  as 
administrator,  etc.,  of  Henry  Zandon,  decea.se6. 

VII.  That  as  your  petitioner  is  informed  and  believes,  all  the  debts 
of  the  said  Henry  Landon,  deceased,  have  long  since  been  paid. 

VIII.  That  your  petitioner  has  repeatedly  applied  to  the  said 
George  IV.  Dayton  for  the  payment  of  the  said  legacy,  but  although 
the  said  George  W.  Dayton  holds  the  stock  as  such  administrator, 
etc.,  he  has  refused  to  assign  the  same  to  your  petitioner  or  to  the 
said  Congregational  Church  and  Society,  or  to  pay  said  legacy  or  any 
part  thereof. 

Wherefore  your  petitioner  prays  that  a  decree  may  be  made  requir- 
ing the  said  George  IV.  Dayton  to  render  an  account  of  his  proceed- 
ings and  pay  said  legacy,  and  that  the  said  George  W.  Dayton  be  cited 
to  show  cause  why  he  should  not  pay  said  legacy. 

Idsited  January  8,  i889. 

James  Wickham. 

b.  Decree.  * 

Form  No.  17521.' 

At  a  term  of  the  Surrogate  s  Court  in  and  for  the  county  of  Suffolk, 
at  the  Surrogate's  office,  in  Riverhead,  on  the  11th  day  of  May,  i889. 

Present,  Hon.  James  H.  Tuthill,  Surrogate. 
In  the  Matter 
of 
The  Petition  of  the  Trustees  of  the  Congregational 

Church    a7id  Society   of  Cutchogue^    in    Suffolk 

county,  to  compel  George  W.  Dayton,  adminis- 
trator with  the  will  annexed  of  the  estate  of 

Henry  Landon,  deceased,   to    pay  a  legacy  to 

said  Church  and  Society. 

The  trustees  of  the  Congregational  Church  and  Society  of  Cutchogue, 
in  Suffolk  county,  having  on  the  IJfth  day  oi  January,  i889,  presented 

tioner  did  not  prove  its  corporate  exist-  L.  &  Rev.,  Stat.  (1901),  p.  3553,  c  42, 

ence.     A  judgment  of  the  surrogate  for  %  6. 

petitioner  was  affirmed  both  in  the  su-  See  also  list  of  statutes  cited  supra, 

preme  court  and   in   the   court  of   ap-  note  i,  p.  45. 

peals.  This   is    the  form  of   decree   in   the 

1.  For  the  formal  parts  of  a  decree  case  of  Matter  of  Cong.  Church,  131 
in  a  particular  jurisdiction  see  the  title  N.  Y.  i,  and  is  copied  from  the  records. 
Judgments  and  Decrees,  vol.  10,  p.  The  decree  was  affirmed  both  in  the 
645.  supreme  court  and  in  the  court  of  ap- 

2.  New    York.  —  Heydecker's    Gen.     peals. 
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their  petition  to  this  court,  praying  for  a  decree  directing  George  W. 
Dayton,  as  administrator  with  the  will  annexed  of  the  estate  of 
Henry  Landon,  late  of  the  town  of  Southold,  deceased,  to  pay  a  legacy 
bequeathed  by  said  will  to  said  church  and  society,  and  a  citation 
having  on  that  day  been  duly  issued  requiring  the  said  administrator 
with  the  will  annexed  to  show  cause  why  he  should  not  pay  said 
legacy,  and  said  citation  having  been  duly  served,  and  said  adminis- 
trator with  the  will  annexed  having  appeared  in  person  and  hy  Jesse 
L.  Case,  Esq.,  his  attorney,  on  the  Xth  day  of  February,  i889,  the 
return  day  of  said  citation,  and  having  filed  an  answer  in  opposition 
to  said  petition,  and  witnesses  having  been  examined  and  proofs 
taken,  and  the  said  surrogate  having  heard  the  proofs  and  allegations 
of  the  parties,  and  due  deliberation  being  had  thereon,  and  the  matter 
having  been  adjourned  to  this  day: 

Now,  on  motion  of  Timothy  M.  Griffing,  attorney  for  the  petitioners, 
it  is  ordered,  adjudged  and  decreed,  pursuant  to  the  statute  in  such 
case  made  and  provided,  that  the  said  George  IV.  Dayton,  as  adminis- 
trator with  the  will  annexed  of  the  estate  of  Henry  Landon,  deceased, 
assign,  transfer  and  deliver  to  the  said  petitioners  all  the  shares 
which  the  said  Henry  Landon  had  at  the  time  of  his  death  of  the 
capital  stock  of  the  Tradesmen  s  Bank  and  Manhattan  Bank,  and  that 
he  also  pay  over  to  said  petitioners,  or  their  said  attorney,  all  the 
dividends,  issues  or  profits  received  from  said  banks,  or  either  of 
them,  and  arising  or  accruing  since  the  death  of  Deborah  Corey.  And 
it  is  further  ordered  and  decreed  that  the  said  George  IV.  Dayton,  as 
such  administrator,  pay  the  costs  of  the  petitioners  in  this  proceed- 
ing, taxed  at  the  sum  of  seventy-three  dollars. 

J.  H.  Tuthill,  Surrogate. 

4.  To  Get  Title  to  Church  Premises  Held  as  Security  for 
Advances  which  have  been  Paid. 

Form  No.  17522.' 

Supreme  Court  of  the  State  of  New  York. 
The  Church  of  St.  Stanislaus 
against 
The  Algemeine  Verein. 
The  plaintiff  complaining,  alleges  on  information  and  belief: 

I.  That  it  is  a  domestic  corporation  formed  and  existing  under  the 
laws  of  the  state  of  New  York. 

II.  That  the  defendant  is  also  a  domestic  corporation  formed  and 
existing  under  the  laws  of  the  state  of  New  York. 

III.  That  the  trustees  of  the  plaintiff  who  bring  this  action  in  its 
corporation  name  are:  The  Most  Reverend  Michael  A.  Corrigan,  the 
Archbishop  of  New  York,  Very  Reverend  Joseph  F.  Mooney,  Vicar 
General  of  the  Archdiocese  of  New  York,  Reverend  John  H.  Stryel- 

1.  This  is  the  form  of  complaint  in     A   judgment   in  favor  of  the  plaintiff 
the   case   of  St.    Stanislaus   Church  v.     was  affirmed  by  the  appellate   division 
Algemeine  Verein,  31  N.  Y.  App.  Div.     of  the  supreme  court. 
133,   and  is  copied   from   the   records. 
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£cki,  the  pastor  of  the  Church  of  St.  Stanislaus,  and  Apollinaris 
T.  Landecki  and  Louis  Gorski,  who  are  the  two  laynien  selected  as 
trustees  from  the  congregation  of  said  church. 

IV.  That  the  Church  of  St.  Stanislaus  had  its  origin  in  the  desire 
of  the  people  of  Polish  birth  resident  in  the  city  of  Neiu  York  and 
the  vicinity  for  the  establishment  of  a  congregation  of  the  Roman 
Catholic  faith,  and  the  acquisition  by  it  of  a  church  edifice  in  which 
they  and  their  descendants  might  meet,  worship,  and  perform  their 
religious  duties  as  Roman  Catholics,  whilst  they  kept  alive  memories 
of  Poland  and  of  its  devotion  to  the  faith.  Accordingly  a  large 
number  of  Poles  formed  amongst  themselves  a  congregation  to 
which  they  gave  the  name  of  the  Church  of  St.  Stanislaus,  and 
obtained  from  the  Archbishop  of  JVew  York  the  services  of  a  Polish 
priest,  who  acted  as  pastor  of  the  congregation.  They  were  mostly 
poor  persons,  who  were  not  able  to  contribute  any  considerable  sum 
towards  the  purchase  of  a  place  of  worship,  and  for  some  time  did 
not  own  a  place  that  they  could  call  their  own.  In  i2>78,  or  there- 
abouts, some  of  the  more  opulent  members  of  the  congregation  pro- 
posed to  the  congregation  that  they  would  advance  the  money 
requisite  for  the  first  payment  upon  the  purchase  of  a  place  of 
worship,  and  having  obtained  a  conveyance  of  such  a  place  they 
would  hold  it  until  the  corporation  should  become  incorporated  as  a 
religious  corporation  and  be  able  to  repay  them  their  advances;  that 
the  society  should  enter  into  possession  of  the  property  purchased, 
occupy  and  use  it  as  a  Polish  Roman  Catholic  Church,  and  pay  the 
expenses  of  conducting  and  maintaining  it;  and  that  the  property 
should  be  conveyed  to  the  congregation  as  soon  as  it  became  capable 
of  taking  and  holding  the  title,  and  had  paid  the  advances  to  those 
by  whom  they  might  be  made;  meantime,  for  the  purpose  of  taking 
and  holding  the  title,  that  a  corporation  should  be  formed  and  the 
members  of  which  should  be  members  of  the  congregation,  who 
should,  by  their  dues  and  their  contributions,  raise  a  fund  to  be 
devoted  to  paying  for  the  church  edifice.  The  proposal  was  accepted 
by  the  congregation,  and  thereupon  a  corporation  by  the  name  of 
The  Algemeine  Verein,  to  consist  exclusively  of  members  of  said  con- 
gregation, was  formed  under  the  provisions  of  chapter  319  of  the 
laws  of  i84<?,  and  the  laws  amendatory  thereof.  That  corporation 
is  the  defendant  in  this  action. 

V.  That  the  Algemeine  Verein,  having  been  duly  organized  as  a 
corporation,  purchased  and  took  the  title  to  the  following  described 
tract  of  land,  with  the  structures  and  improvements  therein,  to  wit: 
{describing  if).  And  the  said  Algemeine  Verein  in  writing,  and  also 
orally,  declared  the  purpose  of  the  organization,  its  reason  for  the 
purchase  of  said  property,  and  its  intention,  obligation  and  willing- 
ness to  convey  the  same  to  the  Church  of  St.  Stanislaus  when  it 
should  become  competent  to  hold  real  estate,  and  should  have  repaid 
to  the  members  of  the  Algemeine  Verein  the  advances  made  by  them. 

VI.  That  the  Algemeine  Verein,  when  it  purchased  the  property, 
delivered  possession  of  the  same  to  said  congregation,  the  Church  of 
St.  Stanislaus,  which,  though  at  that  time  an  incorporated  society, 
entered  into  possession,  devoted  the  building  to  the  worship  of  God 

58  Volume  i6. 


17522.  RELIGIOUS  SOCIETIES.  17522. 

according  to  the  faith  and  rites  of  the  Roman  Catholic  Church,  and 
made  alterations  and  improvements  upon  the  property  at  very 
great  expense  for  the  purpose  of  adapting  it  to  the  needs  of  the 
congregation. 

The  said  society  paid,  from  time  to  time,  instalments  of  the  pur- 
chase price  of  said  property,  and  finally  repaid  in  full  all  the  advances 
made  by  the  Algemeine  Verein  or  any  of  its  members. 

VII.  That  in  the  year  18^.4  the  Church  of  St.  Stanislaus  became 
duly  incorporated  under  chapter  60  of  the  laws  of  \2>13,  and  the  acts 
amendatory  thereof.  Thereafter  all  the  advances  by  the  ^/^^;«m/^ 
Verein  and  its  members  having  been  repaid,  a  large  part  of  the  pur- 
chase price  of  the  property  having  been  paid  by  said  church,  and  a 
mortgage  upon  said  property  being  the  only  thing  unpaid,  the  said 
church  demanded  from  said  Algemeine  Verein  a  conveyance  of  said 
property  subject  to  the  said  mortgage,  which  said  church  offered  to 
assume,  pay  off,  and  cause  to  be  satisfied  and  discharged,  but  said 
Algemeine  Verein,  repudiating  the  trust  and  agreement  hereinbefore 
set  out,  refused  to  carry  out  the  same,  and  refused  to  convey  said 
property  to  the  plaintiff. 

VIII.  That  the  plaintiff  has  performed  in  full  every  act,  thing,  con- 
dition or  obligation  that  rested  upon  it,  and  that  ought  to  have  been 
performed  in  order  to  entitle  it  to  a  conveyance,  and  was  ready,  able 
and  willing,  as  it  now  is,  and  as  it  now  offers,  to  assume,  pay  off  and 
discharge  the  mortgage  upon  said  property. 

IX.  That  the  action  of  the  directors  of  the  Algemeine  Verein  in 
refusing  to  make  the  conveyance  was  marked  by  a  conduct  so  violent, 
so  turbulent,  so  unchristian,  so  dangerous  to  the  peace,  and  so 
opposed  to  the  wishes  of  a  very  large  body  of  the  members  of  that 
corporation  (the  members  of  which  are,  as  has  hereinbefore  been 
alleged,  all  members  of  said  church),  that  the  ecclesiastical  authorities 
of  the  archdiocese  of  Neiv  York  have  been  compelled,  in  the  interest 
of  good  order  and  for  the  purpose  of  averting  scandal  from  religion, 
to  close  the  church  edifice  and  exclude  the  congregation  therefrom. 

X.  That  the  Algemeine  Verein  now  holds  the  title  to  said  property, 
though  neither  it  nor  any  of  its  members  has  any  claim  for  advances 
made  for  or  on  account  of  the  same,  and  the  plaintiff  has  paid  every 
dollar  of  the  purchase  money  that  has  thus  far  been  paid. 

Wherefore  plaintiff  demands  judgment: 

First:  That  the  Church  of  St.  Stanislaus  is  the  actual  and  real 
owner  of  said  property  and  entitled  to  receive,  hold  and  enjoy  the 
same  as  if  the  title  thereto  had  been  originally  vested  in  the  plaintiff's 
trustees,  and  that  the  Algemeine  Verein  be  adjudged  and  compelled  to 
convey  said  property  to  the  plaintiff,  subject,  however,  to  the  mort- 
gage now  thereon. 

Second:  Or  else  that  t\\&  Algemeine  Verein  be  adjudged  to  hold  said 
property  merely  as  trustee  for  the  plaintiff,  and  that  the  purposes  of 
said  trust  having  been  fully  answered,  and  the  duty  of  making  the 
conveyance  to  the  plaintiff  having  arisen  by  reason  of  the  perform- 
ance of  the  terms  of  the  trust,  that  a  conveyance  to  the  plaintiff  by 
said  defendant  as  trustee  be  compelled  by  the  court. 

Third:  Or  that  the  Algemeine  Verein  be  compelled  to  specifically 
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perform  its  agreement  to  convey  to  the  plaintiff  the  real  property 
hereinbefore  described. 

Fourth:   For  an  injunction  perpetually  restraining  and  enjoining 
the  defendant,  its  officers  and  members  from  interfering  in  any  way 
with  the  enjoyment,  possession,  control  and  custody  of  said  land  and 
structures,  and  the  other  temporalities  of  said  church. 
Fifth:  For  such  other  relief  as  may  be  just. 
Sixth:  For  the  costs  of  this  action. 

Denis  A.  Spellissy,  Plaintiff's  Attorney, 
Office  and  P.  O.  address,  Idlf.  Nassau  street, 
New  York  City. 
{Verification^ 

II.  PROCEEDINGS  AGAINST  RELIGIOUS  SOCIETY.^ 

1.  In  General. 

a.  To  Compel  Church  to  Fulfil  Covenant  Relating  to  Assignment  of 

Church  Pew. 

(1)  Complaint. 2 

Form  No.  17523.* 
Supreme  Court. 

Place  of  trial:  City  a;/^  County  of  New  York. 
Samuel  A.  Samuels,  plaintiff, 
against 
Congregation  Kol Israel  Anski  Poland,  defendant. 

The  plaintiff  complains  of  the  defendant,  and  by  Saul  Bernstein^ 
his  attorney,  shows  unto  the  court  as  follows: 

First  —  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
and  still  is  a  domestic  religious  corporation,  duly  organized  and 
existing  under  the  laws  of  the  state  of  New  York. 

1.  For  a  form  of  verification  in  a  par-  52  Ga.  351;  Burton  v.  Grand  Rapids 
ticular  jurisdiction  see  the  title  Verifi-  School  Furniture  Co., 10  Tex.  Civ.  App. 
CATIONS.  270. 

2.  For  statutes  relating  to  proceedings  In  Keller  v.  Tracy,  11  Iowa  530,  it 
against  religious  associations  see  list  of  was  held  that  the  individual  members 
statutes  cited  supra,  note  I,  p.  45.  should  be  sued  collectively,  unless  they 

How  Sued  —  Incorporated  Society.  —  were  too  numerous  and  it  was  imprac- 
Where  the  religious  society  is  incor-  ticable  to  bring  them  all  before  thecourt, 
porated,  it  must  be  sued  by  its  corporate  in  which  case,  by  reason  of  statute,  one 
name.  Drumheller  v.  First  Universal-  or  more  might  be  sued  who  could  de- 
ist Church,  45  Ind.  275';  Tartar  v.  Gibbs,  fend  for  the  whole. 
24  Md.  323.  3.  For  the  formal  parts  of  a  complaint 

Unincorporated  Society.  —  Where  the  in  a  particular  jurisdiction  see  the  title 

society  is  unincorporated,  it  cannot  be  Complaints,  vol.  4,  p.  1019. 
sued  as    an    organization.     Wilkins  v,         4.  This  is  the  form  of  complaint  in  the 

St.  Mark's  Protestant  Episcopal  Church,  case  of  Samuels  !<.  Congregation,  etc., 

52    Ga.  351;  Burton    v.   Grand  Rapids  52  N.  Y.  App.  Div.  287,  and  is  copied 

School  Furniture  Co.,  10  Tex.  Civ.  App.  from  the  records.     A  judgment  in  favor 

270.     But  the  suit  must  be  against  the  of    the   plaintiff   was   affirmed   in    the 

individual  members  of  the    society,  as  appellate     division     of     the     supreme 

they   are  primarily  liable.     Wilkins  v.  court. 
St.  Mark'sProtestant  Episcopal  Church,        See  supra,  note  2,  this  page. 
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Second  —  That  the  purposes  of  said  corporation  are  "  to  assist  their 
brethren  in  case  of  sickness,  distress  or  need  and  help  their  widows 
and  orphans  and  bury  their  dead  and  hold  prayer  meetings  whenever 
requisite  according  to  the  fewish  religion." 

Third  —  That  at  said  times  the  plaintiff  was  and  still  is  a  member 
and  a  regular  and  stated  attendant  in  good  standing  of  said  defendant 
corporation. 

Fourth  —  That  on  or  about  the  26th  day  oi  /a?mary,  i882,  the 
defendant  being  then  in  possession  as  owner  in  fee  of  certain  real 
property  hereinafter  described,  and  being  desirous  of  disposing  of  the 
same  in  the  manner  hereinafter  stated,  duly  made,  executed  and 
delivered  a  certain  agreement  in  writing  with  the  plaintiff,  a  copy 
whereof  is  hereto  annexed,  and  marked  ''  A  "  and  made  a  part  of  this 
complaint. 

Fifth  —  That  upon  the  execution  of  the  said  agreement,  the  plaintiff, 
pursuant  to  the  terms  thereof,  paid  to  the  defendant  the  sum  of 
^68. 7o,  and  thereafter  and  on  the  lot/i  day  of  August  in  each  suc- 
ceeding year,  the  plaintiff  paid  to  the  defendant  the  sum  oi  %13.75 
pursuant  to  the  terms  of  said  agreement,  and  that  the  plaintiff  has 
paid  to  the  defendant  the  aggregate  sum  of  %220. 

Sixth  —  That  at  the  time  of  the  execution  of  said  agreement,  and 
for  some  years  subsequent  thereto,  the  defendant  occupied  the  premises 
known  as  No.  80  Forsyth  street,  in  the  city  of  Neiv  York,  as  and  for 
its  Synagogue,  or  House  of  Worship,  and  there  was  allotted  to  the 
plaintiff,  and  he  held  and  owned  under  said  agreement  /zct' seats.  No. 
10,  one  on  the  gentlemen's  floor,  which  was  situated  on  the  north  side 
of  the  said  floor  facing  east  and  being  in  the  Jirst  row  of  said  seats, 
and  one  which  was  situated  on  the  north  side  of  the  ladies'  gallery, 
facing  east  and  being  in  the.  first  row  of  said  gallery  seats. 

Seventh  —  That  in  and  by  said  agreement  the  plaintiff  was  entitled, 
in  the  event  of  the  purchase  of  a  new  Synagogue,  or  the  removal  to 
any  other  building  than  that  then  occupied  by  the  defendant,  to  the 
ladies'  and  gentlemen's  seats-  numbered  10  (the  seats  being  num- 
bered in  the  same  manner  as  in  the  old  Synagogue)  in  such  other 
or  new  Synagogue,  corresponding  with  those  occupied  in  the  old 
building. 

Eighth  —  That  on  or  about  the  28th  day  of  April,  iS92,  the  defendant 
sold  the  building  theretofore  occupied  by  it  as  a  Synagogue  or  House 
of  Worship  and  purchased  a  new  Synagogue  situated  at  Nos.  20  and 
22  Forsyth  street,  in  the  city  of  N^io  York,  and  thereafter  entered 
upon  the  occupancy  thereof,  and  is  now  occupying  and  is  in  possession 
of  the  same. 

Ninth  —  That  in  said  new  Synagogue  the  seats  corresponding  with 
seats  No.  10  owned  by  the  plaintiff  in  the  old  Synagogue,  and  known 
as  No.  10,  one  is  in  the  first  row  of  the  ladies'  gallery,  and  on  the 
south  side  of  said  building  and  faces  towards  the  north,  and  cor- 
responds more  nearly  than  does  any  other  seat  to  the  old  seat  of 
plaintiff  above  described,  and  the  other  seat  No.  10 '\%  in  the  ^ri-/ row 
of  the  gentlemen's  floor,  and  on  the  north  side  of  the  said  building, 
and  faces  towards  the  south  and  corresponds  more  nearly  than  any 
other  seat  to  the  other  old  seat  of  plaintiff  above  described. 
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Tenth  —  That  the  plaintiff  has  duly  performed  all  the  covenants 
and  conditions  of  the  aforesaid  agreement  on  his  part  to  be  done  and 
performed,  and  has  been  and  still  is  ready,  able  and  willing  to  fulfil 
and  comply  with  all  the  terms  and  conditions  thereof. 

Eleventh  —  That  the  plaintiff  duly  demanded  of  said  defendant  that 
it  set  apart,  allot  and  assign  to  him  the  aforesaid  seats  No.  10  in  said 
new  Synagogue,  and  on  or  about  the  i^'Mday  of  September, din^h^ioxt. 
the  commencement  of  this  action,  the  plaintiff  duly  demanded  that 
the  defendant  assign  and  convey  to  him  said  seats,  and  put  him  in  the 
possession  thereof,  in  accordance  with  the  terms  of  the  aforesaid 
agreement,  but  that  although  the  defendant  has  assigned  and  allotted 
possession  of  other  seats  to  its  members  corresponding  with  the  seats 
held  by  them  respectively  in  the  old  Synagogue,  it  has  neglected  and 
refused  to  make  any  allotment  or  conveyance  of  said  seats  to  the 
plaintiff  or  to  permit  the  plaintiff  to  occupy  or  take  possession 
thereof. 

Wherefore  the  plaintiff  demands  judgment  that  the  defendant  be 
required  to  carry  out  and  perform  each  and  all  the  terms  of  the 
covenants  and  conditions  of  the  aforesaid  agreement,  and  that  it  be 
directed  to  set  apart,  allot  and  assign  to  him  said  seats  No.  10,  in  its 
new  Synagogue,  Nos.  20  and  22  Forsyth  street,  and  that  he  be  adjudged 
entitled  to  the  possession  thereof  under  said  agreement,  and  that 
the  plaintiff  may  have  such  other  or  further  relief  or  both  in  the 
premises  as  to  the  court  may  seem  just  and  proper,  besides  the 
costs  of  this  action, 

Saul  Bernstein,  Plaintiff's  Attorney, 

No.  320  Broadway,  New  York. 

Francis  L.   Wellman,  of  Counsel. 

(  Verification,  y- 

(2)    JUDGMENT.2 

Form  No.  17524.' 

Hew  York  Supreme  Court. 

Samuel  A.  Samuels,  plaintiff,  ^ 

against  \  Judgment, 

Congregation  Kol  Israel  Anski  Poland,  defendant.  J 

This  action  having  been  regularly  brought  and  commenced  by  the 
service  of  the  summons  and  complaint  in  this  action  personally  on 
the  defendant  herein,  and  a  proper  notice  of  the  pendency  of  this 
action  having  bee'n  duly  filed  in  the  office  of  the  clerk  of  the  county 
oi New  York,  on  the  9th  day  oi  January,  i893,  at  the   time  of  the 

1.  For  a  form  of  verification  in  a  par-  3.  This  is  the  form  of  judgment  in 
ticular  jurisdiction  see  the  title  Verifi-  the  case  of  Samuels  v.  Congregation, 
CATIONS,  etc.,  52  N.   Y,   App.    Div.    287,  and  is 

2.  For  the  formal  parts  of  a  judgment  copied  from  the  records.  The  judg- 
in  a  particular  jurisdiction  see  the  ment  was  affirmed  in  the  appellate 
title  Judgments  and  Decrees,  vol,  10,  division  of  the  supreme  court, 

p.  645.  See,  generally,  supra,   note  2,  p,  60, 
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filing  in  the  said  office  of  the  said  summons  and  complaint  herein, 
and  the  said  defendant  having  appeared  by  Messrs.  Kantrmvitz  ^ 
Esberg,  as  its  attorneys,  and  served  an  answer  and  an  amended 
answer,  and  the  issues  raised  thereby  having  been  duly  and  regularly 
brought  on  for  trial  and  tried  before  Mr.  ]viSt\cQ  Abraham  R.  Law- 
rence, without  a  jury,  at  a  Special  Term,  Part  i,  of  this  court,  held  on 
the  20th  and  21st  days  oi  February,  i^QJf,  at  the  new  court-house  in 
the  city  of  iV^(?z£'  York,  and  the  court  having  heard  the  allegations  and 
proofs  of  the  parties  and  the  argument  of  counsel,  and,  after  due 
deliberation,  having  duly  made  and  filed,  on  the  ISth  day  oi  March, 
iSP^,  a  decision  in  favor  of  the  plaintiff  against  the  defendant,  and 
his  findings  of  fact  and  conclusions  of  law  having  been  made  and 
signed  on  the  3d  day  oi  April,  i2>9Jf,  which  findings  and  conclusions 
as  signed  and  as  requested  by  the  plaintiff  and  defendant  are  annexed 
to  the  judgment  roll,  and  which  as  signed  direct  judgment  as  herein- 
after stated;  and  the  plaintiff's  costs  having  been  fully  adjusted  at 
one  hundred  and  seventy-nine  63-100  dollars.  Now,  on  motion  of 
Samuel  Bernstein,  attorney  for  the  plaintiff. 

It  is  ordered  and  adjudged  that  the  plaintiff  under  his  deed  from 
the  defendant,  of  seats  number  10  therein  referred  to,  was  and  is 
entitled  to  be  allotted  seats  number  10  on  the  men's  floor  and  in  the 
women's  gallery  of  the  new  Synagogue  of  the  defendant,  numbers  20 
and  22  Forsyth  street,  N'e7ii  York  City,  that  he  never  waived  his  right 
to  an  allotment  of  said  tnfo  seats  number  10  in  the  said  new 
Synagogue,  and 

It  is  further  ordered  and  adjudged  that  on  the  payment  by  the 
plaintiff  to  the  defendant  the  Cofigregation  Kol  Israel  Anski  Poland  of 
the  sum  oi  sixty-eight  75-100  dollars,  being  25  per  cent,  increase  upon 
the  price  of  his  seats  in  the  old  synagogue,  which  is  the  just  and 
equitable  rate  of  assessment  upon  old  members  who  took  seats  in 
said  new  Synagogue,  less  the  sum  of  one  hundred  and  seventy-nine 
63-100  dollars,  costs  of  the  plaintiff,  with  interest  from  the  date  of 
this  judgment,  the  said  Congregation  Kol  Israel  Anski  Poland  gvsint, 
convey,  set  apart  and  allot  to  the  plaintiff  or  his  assigns,  seats 
number  10  in  the  men's  floor  and  in  the  women's  gallery  of  the 
defendant's  new  Synagogue,  situate  on  numbers  20  and  22  Forsyth 
street  in  the  city  oi  Ne7u  York. 

It  is  further  ordered  and  adjudged  that  in  case  the  said  defendant 
is  unable  so  to  grant,  convey,  set  apart  and  allot  seats  number  10 
on  the  men's  floor  and  in  the  women's  gallery  of  said  new  Synagogue, 
to  the  plaintiff,  he  recover  from  the  said  defendant  the  sum  %688.35, 
the  value  of  said  seats  number  10  in  the  said  new  Synagogue,  less 
balance  of  %Jf8  due  on  old  seats  and  %68.75  said  additional  assessment 
on  new  seats,  and  upon  being  paid  said  sum  of  $688.35,  with  interest, 
with  the  sum  of  $179.63  costs  hereinbefore  allowed  and  adjudged, 
plaintiff  shall  release  his  claims  against  defendant. 

Judgment  signed  and  entered  this  6th  day  oi  April,  iS^^. 

Henry  D.  Purroy,  Clerk. 
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b.  To  Recover  Property  Transferred  on  Condition  that  Church  should 
be  Built  Upon  It,  Which  Condition  had  Not  been  Fulfilled. 

Form  No,  17525.' 

Supreme  Court,  New  York  County. 
Marie  T.  Upington,  plaintiff,  ") 

against  | 

Michael  A.  Corrigan,  the  Trustees  of 
St.  Patrick's  Cathedral  and  Louis  J. 
Pooler.,  defendants.  J 

The  plaintiff,  by  Rudd,  Hunt  &>  Wilder,  her  attorneys,  complaining 
of  the  defendants,  alleges,  on  information  and  belief: 

I.  That  the  defendant,  the  Trustees  of  St.  Patrick's  Cathedral.,  is  a 
domestic  corporation,  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  New  York.,  and  has  its  principal  place 
of  business  in  the  city  of  New  York. 

II.  That  on  the  19th  day  of  September,  in  the  year  i865,  one  Mary 
McDonough  Davey  was  lawfully  possessed  as  owner  in  fee  simple  of 
the  following  described  premises,  to  wit:  {describing premises'). 

III.  That,  being  so  possessed  thereof,  on  the  19th  day  of  Septem- 
ber, 1 85^,  by  her  deed  bearing  date  on  that  day,  and  recorded  in  the 
office  of  the  Register  of  Westchester  county,  in  Liber  Ji.86  of  Deeds,  at 
page  llf.,  etc.,  she  conveyed  the  said  premises  to  the  Reverend  y<?/2« 
Hughes,  then  of  the  city  of  New  York,  at  a  nominal  consideration, 
and  that  the  said  premises  were  so  conveyed  by  said  Alary  McDon- 
ough Davey  iox  the  purpose  of  having  erected  thereon  a  church  build- 
ing, and  the  said  deed  of  conveyance  contained  therein  a  condition  to 
the  effect  that  the  said  conveyance  should  be  and  become  inoperative 
and  void  unless  the  said  grantee  should  consecrate  the  said  property 
for  the  purpose  of  erecting  thereon  a  church  building,  and  should, 
within  a  reasonable  time  after  the  date  of  said  deed,  erect,  or  cause 
to  be  erected,  upon  said  premises  said  church  building. 

IV.  That  the  land  conveyed  by  said  deed  is  now  within  the  bound- 
ary limits  of  the  city  of  NetvYork  and  is  bounded  and  described  as 
follows:  {describing  it), 

V.  That  the  express  conditions  upon  which  paid  covenant  was 
made,  and  which  are  set  forth  in  said  deed,  have  been,  and  now  con- 
tinue to  be,  broken  and  held  for  naught.  That  the  grantee  named 
in  said  deed  did  not  consecrate,  or  cause  to  be  consecrated,  the  said 
property  for  the  purpose  of  erecting  a  church  building,  and  did  not, 
and  at  the  time  of  the  commencement  of  this  action  had  not,  erected, 
or  caused  to  be  erfected,  on  the  said  property  such  church  building, 
and  that  the  time  within  which  such  church  building  was,  by  the 
express  condition  in  said  deed,  to  be  erected,  has  long  since  passed, 
and  that  the  terms  of  the  conditions  contained  in  said  deed  have  not 
been  complied  with. 

VI.  That  the  defendants,  Michael  A.  Corrigan  and  the  Trustees  of 

1.  This  is  the  form  of  complaint  in     was  affirmed  both  in  the  supreme  court 
the  case  of  Upington  v.  Corrigan,   151     and  in  the  court  of  appeals. 
N.    Y.    143,    and    is    copied    from   the        See,    generally,    supra,    note    2,     p, 
records.   Judgment  in  favor  of  plaintiff     60. 
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St.  Patrick's  Cathedral.,  are  now  in  possession  of  said  premises,  or 
claim  to  be  entitled  to  the  possession  thereof,  as  successors  or 
assignors  of  the  said  Reverend  John  Hughes,  the  grantee  named 
in  the  said  deed,  the  said  K^xtx&nd  John  Hughes  being  now  deceased. 

VII.  That  subsequent  to  the  making  and  delivery  of  the  said  deed, 
and  prior  to  the  commencement  of  this  action,  the  said  Alary  McDon- 
ough  Davev  died,  leaving  this  plaintiff  and  the  defendant,  Louis  J. 
Pooler.,  her  only  heirs  at  law.  That  the  defendant,  Louis  J.  Pooler.,  is 
made  a  defendant  in  this  action  for  the  reason  that  he  refused  to  join 
as  plaintiff  herein  with  the  plaintiff. 

VIII.  That  the  plaintiff  is  entitled  to  the  immediate  possession  of 
an  undivided  one- half  \')3iV\.  of  the  premises  above  described,  and  that 
the  same  are  now  wrongfully  withheld  from  plaintiff  by  the  defend- 
ants, Michael  A.  Corrigan  and  the  T^rustees  of  St.  Patrick' s  Cathedral, 
to  the  damage  of  the  plaintiff  in  the  sum  of  five  thousand  dollars 
{%5.000\ 

Wherefore  plaintiff  demands  judgment  against  the  defendants, 
Michael  A.  Corrigan  and  the  Trustees  of  St.  Patrick' s  Cathedral,  for 
the  immediate  possession  of  an  undivided  half  part  of  the  premises 
above  described,  together  with  the  sum  of  five  thousand  dollars  dam- 
ages for  the  wrongful  withholding  from  plaintiff,  besides  the  costs  of 
this  action. 

Rudd,  Hunter^  Wilder,  Plaintiff's  Attorneys, 
31,  33  Pine  street,  N.  V.  City. 
(^Verification.y- 

2.  By  Minister. 

a.  For  Damages  for  Ejectment  from  Parsonage  and  for  Conversion 

of  Goods. 

Form  No.  17526 .» 

JV.  Y.  Supreme  Court,  County  of  Rockland. 
George  R.  Bristor 
against 
Stephen  H.   Burr,  Alfred  Smith,    Abram  !  p         ,   . 

T.    Van  Houten,    Edward   T.   Tenure,  '  " 

Lake  Onderdonk,  and  Charles  B.  Fisher, 

defendants. 

The  above  named  plaintiff,  in  and  by  this  his  complaint,  for  cause 
of  action  against  the  defendants,  respectfully  shows  to  this  court: 

I.  That  on  the  11  th  day  of  March,  1S86,  the  defendant  Fisher, 
directed,  aided  and  abetted  by  his  co-defendants  above  named,  did 
enter  the  dwelling  of  the  plaintiff  at  Spring  Valley,  N.  Y.,  known  as 
the   parsonage   of  the  Methodist  Church,  thereat,    plaintiff  being  a 

1.  For  a  form  of  verification  in  a  par-  A  judgment  in  favor  of  the  plaintiff 
licular  jurisdiction  see  the  title  Verifi-  entered  upon  a  verdict  was  affirmed 
c.\TiONS.  both  in  the  supreme  court  and  in  the 

2.  This   is  the  form  of  complaint  in  court  of  appeals. 

the  case  of  Bristor  v.  Burr,  120  N.  Y.  See,  generally,  supra,  note  2,  p. 
427,    and    is  copied   from    the   records.     60. 
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minister  of  the  gospel  and  in  the  lawful  possession  thereof,  and  did 
with  force  and  arms  assault  the  plaintiff,  and  then  and  there  with 
force  and  arms  assault  the  plaintiff,  and  then  and  there  with  force 
and  violence  seize  and  lay  hold  of  the  plaintiff  and  pull  him  about 
and  cast  him  out  of  his  said  dwelling  to  his  great  damage. 

II.  That  at  the  time  and  place  aforesaid,  the  plaintiff  being  in 
lawful  possession  of  his  said  dwelling  with  his  family,  consisting  of 
his  wife  and  three  children  of  the  ages  oi  four  and  two  years,  and 
four  months  respectively,  and  his  mother,  and  engaged  in  his  pro- 
fession as  aforesaid,  and  in  the  lawful  possession  of  certain  house- 
hold furniture  with  which  such  parsonage  was  furnished,  the  defend- 
ant/^^V/^^r  directed,  aided  and  abetted  by  his  said  co-defendants,  with 
other  persons,  wrongfully,  wilfully  and  maliciously,  forcibly  entered 
plaintiff's  said  dwelling,  and  in  the  night  time  when  plaintiff  and  his 
family  were  about  to  take  supper,  with  force  and  arms  and  a  multitude 
of  people,  did  cast  out  from  said  dwelling,  the  plaintiff  and  said 
several  members  of  his  family,  and  the  guests  of  the  plaintiff  then 
and  there  being,  and  did  deprive  the  plaintiff  of  the  use  of  said 
dwelling  and  furniture  and  put  him  in  great  inconvenience,  hardship 
and  expense,  to  his  great  damage. 

III.  That  at  the  time  and  place  aforesaid,  the  plaintiff  being  in 
the  possession  of  said  dwelling,  and  the  lawful  owner  and  lawfully 
possessed  of  the  following  chattels,  to  wit:  {enumerating  theni),  of 
the  value  of  at  least  $1,500.00,  said  defendant  Fisher,  directed,  aided 
and  abetted  by  his  said  co-defendants  and  with  the  active,  open  assist- 
ance of  them  or  some  of  them,  did  wrongfully,  wilfully  and  maliciously, 
forcibly  enter  said  dwelling  as  aforesaid,  and  did  wrongfully,  wil- 
fully and  maliciously,  forcibly  take  into  his  and  their  possession 
and  from  the  possession  of  the  plaintiff  the  said  chattels,  furniture, 
books,  clothing  and  other  property  in  and  about  said  dwelling,  and 
the  defendants  then  and  there  deprived  the  plaintiff  of  the  use 
thereof  and  converted  the  same  to  their  use,  and  still  retain  the 
same,  to  plaintiff's  great  damage.  That  said  claims  arise  out  of 
the  same  transactions,  and  transactions  connected  with  the  same 
subject  of  action,  and  all  the  parties  hereto  reside  in  said  county  of 
Rockland,  and  plaintiff  has  suffered  damages  by  reason  of  the  matters 
of  record  in  the  sum  of  %10,000.00. 

Wherefore  plaintiff  demands  judgment  against  the  defendants  and 
each  of  them,  for  $10,000.00,  besides  the  costs  of  this  action. 

Irving  Brown,  Pl't'ffs  Atty. 
{Verificaiion.y- 

b.  For  Writ  of  Mandamus  to  Compel  Association  to  Open  Church 

to  Him." 

(1)  Affidavit.' 

1.  For  a  form  of  verification  in  a  par-  generally,  see  the  title  Mandamus,  vol. 
ticular  jurisdiction  see  the  title  Verifi-     ii,  p.  767. 

CATIONS.  3.  For  the  formal  parts  of  an  affidavit 

2.  For  forms    relating  to   mandamus,     in  a  particular  jurisdiction  see  the  title 

Affidavits,  vol.  i,  p.  548. 
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Form  No.  17527.' 

State  of  New  York,  \ 

City  and  County  of  New  York.  \ 

John  H.  Robinson,  being  duly  sworn,  deposes  and  says: 

I.  I  am  now,  and  have  been  lor  forty  years,  a  duly  ordained  itine- 
rant minister  and  preacher  in  good  standing,  of  the  religious  denomi- 
nation known  as  the  "  Methodist  Protestant  Church." 

II.  That  the  Methodist  Protestant  Church  of  the  village  of  Williams- 
burgh  (now  within  the  corporate  limits  of  the  city  of  Brooklyn),  com- 
monly called  Trinity,  is  a  religious  corporation  and  church  operating 
and  governed  by  the  constitution,  rules  and  discipline  and  church 
government  of  the  general  conference,  and  the  annual  conference  of 
the  said  '■'■  Methodist  Protestant  Church,"  and  said  congregation  wor- 
ship at  the  corner  of  South  Fourth  and  Roebling  streets,  in  the  city 
of  Brooklyn,  in  their  own  church  building. 

III.  That  Theodore  Cocheu,  Hetiry  L.  Joy,  Johti  A.  Wells,  Isaac 
Guischard,  Hezekiah  Miller  a.n(i  Arthur  Priestly  are  the  acting  trustees 
of  the  Methodist  Protestant  Church  of  the  village  of  Williamsburgh, 
and  as  such  are  in  possession  and  control  of  the  said  church  edifice 
and  the  property  of  said  congregation. 

IV.  That  H.  S.  Hull  is  the  president  of  the  New  York  Annual 
Conference  of  said  church  and  denomination,  and  as  such,  under  the 
constitution,  rules  and  discipline,  has  the  appointing  power  and  the 
authority  to  place,  locate,  settle  and  appoint  ministers  and  preachers 
for  the  various  local  churches  for  the  conference  within  which  the 
city  of  Brooklyn  is  located.  That  as  such  president  of  the  annual  con- 
ference said  H.  S.  ZTw// did  on  the  nth  day  of  April,  i897,  by  the 
virtue  of  his  said  office  and  the  authority  in  him  vested,  appoint  this 
affiant  as  the  minister  and  preacher  of  said  Methodist  Protestant 
Church,  of  the  village  of  Williajnsburgh,  and  give  to  this  affiant  his 
certificate  of  such  employment.  That  the  original  certificate  is  hereto 
attached  as  a  part  of  this  affidavit. 

V.  That  under  said  authority  and  appointment,  this  affiant,  as  the 
minister  and  preacher  of  said  Methodist  Protestant  Church  of  the  vil- 
lage of  Williamsburgh,  did,  on  Sunday,  April  25th,  iS97,  present  him- 
self at  said  church  for  the  purpose  of  conducting  divine  worship 
therein,  at  the  usual  time  for  divine  worship  therein,  according  and 
in  manner  described  by  the  rules  and  practice  of  said  church.  That 
the  above  said  acting  trustees,  in  violation  of  their  duty  and  the  laws 
of  the  state  oi  Ne7v  York,  and  in  violation  of  the  rights  of  this  affiant 
as  the  duly  authorized  minister  and  preacher  of  said  congregation, 
closed  and  locked  the  doors  of  said  church  against  said  affiant,  and 
the  congregation  of  worshippers  then  and  there  assembled  for  the 
purpose  of  divine  worship,  and  the  said  acting  trustees,  refused  and 
still  refuse,  to  recognize  this  affiant  as  such  minister  and  preacher 
and  deny  this  affiant  each  and  every  right  and  privilege  as  such  min- 
ister and  preacher. 

1.  This  is  the  form  of  affidavit  in  the  prayed  for,  requiring  the  trustee  to 
case  of  Robinson  v.  Cocheu,   18  N.  Y.     show  cause. 

App.  Div.  325,  and  is  copied  from  the         See,    generally,    supra,    note    2,    p. 
records.     An    order     was     issued     as     60. 
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VI.  That  the  right  and  authority  of  said  H.  S.  Hull,  as  president 
of  said  annual  conference,  to  appoint,  place  and  locate  this  affiant  as 
minister  and  preacher  at  said  station,  is  in  words  as  follows: 

I.  The  president  shall  have  the  preference  of  the  pulpit  in  every 
place  he  may  officially  visit. 

II.  He  shall  see  that  every  pastor  in  the  district  duly  enters  upon, 
and  continues  in  the  faithful  discharge  of  his  official  duties. 

III.  When  a  president  makes  an  exchange  of  a  minister  or 
preacher  from  one  station,  circuit  or  mission,  to  another,  it  shall  be 
his  duty  to  give  him  a  written  certificate  of  said  change,  which  shall 
be  his  only  passport  to  the  new  appointment.  He  shall  also  give  a 
certificate  of  employment  to  ministers,  preachers  and  missionaries, 
whom  he  may  employ  in  the  recess  of  the  conference,  without  which 
no  minister,  preacher  or  missionary  shall  be  recognized  as  regularly 
appointed,  and  provide  for  the  regular  administration  of  the  ordi- 
nances of  the  church  in  such  charge  as  are  supplied  by  unordained 
men.  To  enable  him  to  carry  out  this  provision,  he  may  call  to  his 
assistance  any  pastor  within  the  bounds  of  the  conference  in  which 
he  presides,  provided,  however,  that  he  shall  not  call  any  pastor  from 
his  field  or  labor  more  than  once  during  a  conference  year. 

That  a  printed  copy  of  said  constitution  and  discipline  of  said 
Methodist  Protestant  Church  is  hereto  attached  and  reference  thereto 
is  here  made  and  the  same  is  made  a  part  of  this  affidavit. 

VII.  That  said  trustees  have  the  custody  and  control  of  all  the 
temporalities  and  property  real  and  personal  "  belonging  to  said 
religious  corporation,  and  have  the  authority  and  right  to  administer 
the  same  only  in  accordance  with  the  discipline  and  rules  and  usages" 
of  the  said  Methodist  Protestant  Church  of  the  village  of  Williamsburgh. 
That  said  trustees  have  no  authority,  right  or  control  over  the  call- 
ing, settling  or  dismissal  or  removal  of  its  minister." 

VIII.  That  the  reason  an  immediate  hearing  is  necessary,  and  an 
order  to  show  cause  asked,  is  that  the  spiritual  well-being  of  the  said 
church  and  congregation  require  that  the  various  church  services  be 
regularly  held  without  interruption.  That  if  such  hearing  be  delayed 
the  communicants  and  attendants  of  said  church  will  become  dis- 
gusted with  the  church  trouble,  and  go  elsewhere  to  worship,  and 
said  church  and  congregation  thereby  lose  its  membership  and 
strength.  That  by  long  delay,  said  church  will  become  a  disgrace 
and  that  a  quick  determination  of  said  question  is  necessary  in  order 
that  this  affiant  may  perform  his  duties  to  the  said  church  and  con- 
gregation, or  that  some  other  suitable  pastor  be  appointed  to  take 
charge  of  the  same/ 

Wherefore,  this  affiant  prays  that  an  order  issue  requiring  said 
trustees  to  show  cause  why  a  peremptory  writ  of  mandamus  shall 
not  issue  commanding  that  said  trustees  recognize  this  affiant  as  the 
minister  and  preacher  of  said  church,  and  commanding  that  said 
trustees  open  said  church  to  this  affiant  for  the  holding  of  all  regular 
or  special  meetings  and  services  to  be  held  in  said  church,  as  pro- 
vided by  the  rules  and  discipline  of  said  church,  and  that  this  affiant 
have  such  other  relief  as  he  may  be  entitled  to  in  the  premises. 

John  H.  Robinson. 
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Subscribed  and  sworn  to  before  me  this  26th  day  oi  April,  i897. 

Warren  Leslie, 
Commissioner  of  Deeds,  N.  Y.  C. 
This  is  to  certify  that  I  have  appointed  Rev.  /.  H.  Robinson,  Pastor 
in  charge  of  Trinity  M.  P.  Otw^r oh,  Brooklyn;  said  pastorate  to  begin 
with,  and  include  Monday,  April  19th,  iS97. 

H.  S.  Hull, 
President  of  Neiu  York  M.  P.  Conference. 
Ttdited£rooklyn,N.  Y.,  April  17th,  i897. 

(2)  Order  to  Show  Cause. ^ 
Form  No.  17528.' 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  county  court- 
house in  the  city  of  Brooklyn,  on  the  26th  day  of  April,  iS97. 

Present,  Hon.  Samuel  T.  Aladdox,  Justice. 
In  the  Matter  of  the  Application  of  the^ 

People  of  the  State  of  Neiv  York  ex 

rel.  John  H.  Robinson,  for  a  writ    of 

Mandamus 

against 
Theodore    Cocheu,    Henry  L.  Joy,   John 

A.    Wells,  Isaac  Guischard,    Hezekiah 

Miller  and  Arthur  Priestly. 

Upon  the  annexed  affidavit  of  John  H.  Robinson,  verified  April 
26th,  iS97,  and  upon  motion  of  Poiuell  &*  Damron,  attorneys  for  said 
relator,  let  Theodore  Cocheu,  Hefiry  L.  Joy,  John  A.  Wells,  Isaac  Guis- 
chard, Hezekiah  Miller  and  Arthur  Priestly  show  cause  before  this 
court  at  a  Special  Term  thereof,  to  be  held  at  the  county  court-house 
in  the  city  of  Brooklyn,  on  the  28th  day  of  April,  iS97,  at  ten  o'clock 
in  the  forenoon  of  that  day,  why  a  peremptory  writ  of  mandamus 
shall  not  issue  against  Theodore  Cocheu,  Henry  L.  Joy,  John  A.  Wells, 
Isaac  Guischard,  Hezekiah  Miller  and  Arthur  Priestly,  trustees  of  the 
Methodist  Protestant  Church  of  the  village  of  Williamsburgh, 

Why  a  writ  of  mandamus  shall  not  issue  commanding  that  such 
trustees  recognize  this  affiant,  John  H.  Robinson,  as  the  minister  and 
pastor  of  said  Methodist  Protestant  Church  of  the  village  of  Williams- 
burgh, and  commanding  that  such  trustees  open  said  church  to  said 
John  H.  Robinson,  for  the  holding  of  all  regular  or  special  meetings 
and  for  the  purpose  of  conducting  divine  worship  therein,  in  con- 
formity with  the  tenets  and  discipline  of  the  said  Methodist  Protestant 
Church,  and  why  saxd  John  H.  Robinson  shall  not  have  the  full  relief 
prayed  for  in  the  annexed  application. 

Service  of  a  copy  of  this  order  and  the  annexed  affidavit  before 
August  27th  will  be  sufficient. 

Dated  April  26th,  i8,97.  S.  T  Maddox,  ].  S.C. 

1.  For  the  formal  parts  of  an  order  to  18  N.  Y.  App.  Div.  325,  and  is  copied- 
show  cause  in  a  particular  jurisdicton  from  the  records.  A  writ  of  mandamus 
see  the  title  Drivers,  vol.  13.  p.  356.  was  issued. 

2.  This  is  the  form  of  order  to  show  See.  generally  supra,  note  2,  p. 
cause  in  the  case  of  Robinson  v.  Cocheu,  60. 
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(3)  Order  for  Writ.i 

Form  No,  17529.' 

At  a  SpecialTo-xra  of  the  Supreme  Court,  held  at  the  County  Court- 
house in  the  city  of  Brooklyn,  this  11  th  day  of  May,  i897. 

Present,  Hon.  Samuel  T.  Maddox,  Justice. 
In  the  Matter  of  the  Application 
of 
John  H.  Robinson  for  a  writ  of  Mandamus. 

Upon  reading  and  filing  the  affidavit  oi  John  H.  Robinson,  verified 
April 26th,  i897,  and  the  affidavit  of  IVieodore  Cocheu,  verified  April 26th, 
i897,  and  the  order  to  show  cause  herein,  dated  April  26th,  i897,  and 
after  hearing  Omar  Powell  on  behalf  of  said  applicant  and  Lemuel  T. 
Skidmore  in  opposition  thereto, 

Now  on  motion  of  Powell  &>*  Damron,  attorneys  for  said  applicant, 

Ordered  that  a  peremptory  writ  of  mandamus  issue  under  the  seal 
and  authority  of  this  court  directed  to  Theodore  Cocheu,  Henry  L.  Joy, 
John  A.  Wells,  Isaac  B.  Guischard,  Hezekiah  Miller  and  Arthur  Priestly, 
as  trustees  of  the  Methodist  Protestant  Church  of  the  village  of  IVill- 
iamsburgh,  commanding  that  they  peremptorily  and  without  delay 
recognize  said  John  H.  Robinson  as  the  pastor  and  minister  of  said 
church,  and  that  they  as  trustees  open  said  church  to  said  John  H. 
Robinson,  as  pastor,  for  the  holding  of  all  regular  and  special  meet- 
ings and  services  to  be  held  in  said  church  in  accordance  with  the 
rules,  practices  and  discipline  of  said  church. 

Enter:  ^.  T  M.,  J.  S.  C. 

Granted  May  17th,  i897. 

(4)  Writ. 

Form  No.  17530.' 

The  People  of  the  state  of  N'ew  York,   upon  the   relation  of  John  H. 

Robinson,  to  Theodore  Cocheu,  Henry  L.  Joy,  John  A.  Wells,  Isaac 

B.  Guischard,  Hezekiah  Miller  and  Arthur  Priestly,  as  trustees  of 

the  Methodist  Protestant  Church  of  the  village  of  Williamsburgh. 

Whereas,  you  have  unjustly  and  without  warrant  of  law  closed  the 

church  doors  of  the  Methodist  Protestant    Church   of  the    village  of 

Williamsburgh  against  the  Reverend  y^>^;z  H.  Robinson,  from  holding 

the  regular  and  special  church   services  therein  in  accordance  with 

the  discipline  and  usage  of  said  church,  and. 

Whereas,  said  'Ktv.  John  H.  Robinsofi,  upon  an  order  to  show  cause 
granted  by  this  court  on  April  26th,  i8P7,  and  upon  a  hearing  thereof 

1.  For  the  formal  parts  of  an  order  in  See,  generally,  supra,  note  2,  p. 
a  particular  jurisdiction    see   the  title     60. 

Orders,  vol.  13,  p.  356  3.  This  is  the  form  of  writ  of  man- 

2.  This  is  the  form  of  order  for  wrU  damus  in  the  case  of  Robinson  v. 
of  mandamus  in  the  case  of  Robinson  Cocheu,  18  N.  Y.  App.  Div.  325,  and  is 
V.  Cocheu,  18  N.  Y.  App.  Div.  325,  and  copied  from  the  records.  On  appeal 
is  copied  from  the  records.  The  order  to  the  appellate  division  of  the  supreme 
was  affirmed  by  the  appellate  division  court,  it  was  held  that  this  peremptory 
of  the  supreme  court.  writ  was  properly  granted. 
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as  prescribed  by  sec.  2070  of  the  Code  of  Civil  Procedure,  an  order 
has  been  granted,  signed  and  entered  herein,  granting  and  allowing 
this  peremptory  writ  of  mandamus,  requiring  that  you,  said  trustees 
of  the  Methodist  Protestant  Church  of  the  village  of  Wil/iamsburgh, 
open  said  church  to  said  John  H.  Robinson,  as  pastor  and  minister 
thereof,  for  the  holding  of  all  regular  and  special  services  of  said 
church  in  accordance  with  the  customs,  rules  and  discipline  of  said 
church,  and  which  application  for  a  writ  of  mandamus  has  been  by 
us  adjudged  to  be  true  as  the  same  appears  of  record, 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  be 
done  in  this  behalf  to  him,  the  said  '^e.v .  John  H.  Robinson,  as  it  is 
just,  command  you  firmly,  enjoining  that  immediately  after  the 
receipt  of  this  writ  you  recognize  the  said  John  H.  Robinson  as  the 
minister  and  preacher  of  said  church  and  that  you  open  said  church 
to  ?,a.\6.  John  JI.  Robifison  for  the  holding  of  all  regular  and  special 
meetings  and  services  to  be  held  in  said  church  according  to  the 
rules,  practices  and  discipline  of  said  church,  lest  said  John  H. 
Robinson,  complainant,  shall  again  come  to  us  by  reason  of  your 
further  default. 

And  in  what  manner  this  our  command  shall  be  executed  and 
make  appear  to  our  said  Justices  of  our  said  Supreme  Court  of  Judi- 
cature on  the  Hth  day  oi  June,  iS97,  at  a  Special  Term  of  the  Supreme 
Court  to  be  held  at  the  County  Court-house  in  the  city  oi  Brooklyn, 
and  then  and  there  sending  back  to  us  this  writ. 

Witness  the  Hon.  Samuel  T.  Maddox,  Justice  of  the  Supreme  Court, 
at  the  city  oi  Brooklyn,  this  llth  day  oiMay,  i897. 

By  the  court,  Jacob  Worth,  Clerk. 

(seal) 

Poiuell  &>  Damron,  Attorneys  iox  John  H.  Robinson,  Applicant. 

Allowed  this  llth  day  of  May,  i897,  upon  the  application  and 
motion  oi  John  H.  Robinson. 

S.  T.  Maddox,  Justice. 


REMAND. 

See  the  title  APPEALS,  vol.  i,  p.  890. 


REMITTITUR. 

See  the  title  APPEALS,  vol.  i,  p.  890. 
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REMOVAL  OF  CAUSES. 

By  Harold  N.  Eldridge. 

I.  PETITION  FOR  REMOVAL  OF  CAUSE  FROM  STATE  TO  FEDERAL 

COURT,  73. 

1.  On  Ground  that  Constitution  and  Laws  of  the  United  States 

are  Involved^  79. 

a.  In  General,  80. 

b.  Under  Patent  Laws,  Zt^. 

c.  Under  Revenue  Laws,  87. 

d.  Petitioner  a  Receiver  of  National  Bank,  90, 

2.  In  Proceedings  Against  Officers  Acting  Under  Revenue  Laws 

of  the  United  States,  90. 

3.  On  Ground  of  Diverse  Citizenship,  93. 

a.  Where  Controversy  is  Single,  93. 

(i)  By  All  Defcfidatits  Jointly,  94. 
(a)  In  General,  94. 

(jf)  After     Time    for     Filing     Petition     has 
Expired,  100. 
(2)  By  One  or  More  of  Several  Defendants,  10 1. 
(a)  Action  on  Bond,  loi, 

(jf)  Action    to    Recover     Rents     Received    by 
Defendant,  104. 

b.  Where  Controversy  is  Separable,  106. 

4.  On  Ground  of  Prejudice  or  Local  Influence,  109. 

II.  NOTICE  OF  MOTION  FOR  REMOVAL  OF  CAUSE  FROM  STATE  TO 
FEDERAL  COURT,  112. 

III,  AFFIDAVIT  FOR  REMOVAL  ON  GROUND  OF  PREJUDICE  OR  LOCAL 

INFLUENCE,  113. 

1.  In  General,  113. 

2.  Setting  Out  Facts  Showing  Prejudice,  115, 

IV.  BOND  FOR  REMOVAL,  117. 
V.  ANSWER,  123. 

1.  That  Defendant  is  a  Corporation  of  the  State  Where    Suit 

was  Brought,  123. 

2.  That  at    Time   Petition  for  Removal  7vas  Filed  fudgment 

had  been  Rendered  in  the  State  Court,  1 24. 

VI.  Order,  126. 

1.  Denying  Petition  for  Removal,  126. 

2.  Granting  Petition  for  Removal,  128, 
J  a.  By  State  Court,  128. 

b.   By  United  States  Court,  130. 
8.  For  Stay  of  Proceedings  in  State  Court,  132. 

7<J  Volume  16. 


17531.  REMOVAL  OF  CAUSES.  17531. 

VII.  PROCEEDINGS  TO  REMAND  REMOVED  CAUSE  TO  STATE  COURT, 
132. 

1.  Notice  of  Motion  to  Remand.,  132. 
3.   Motion  to  Remand,  135. 

3.  Affidavit  Supporting  Motion,  137. 

a.  That  Application  for  Removal  was  Made  Too  Late^ 

137- 

b.  Denying    Existence   of  Prejudice   or   Local  Lnfluejice, 

^2,1- 

(1)  By  Plaintiff,  137. 

(2)  By  Clerk  of  Attorney  for  Plaintiff,  138. 

(3)  By  Juror,  141. 

4.  Affidavit  Opposing  Motion,  141. 

a.  By  Defendant,  141. 

b.  By  Attorney  for  Defendant,  144. 

5.  Order,  146. 

a.  Denying  Motion,  146. 

b.  Granting  Motion,  147. 

(i)  In  General,  147. 

(2)  For  Failure  of  Petitioner  to  Aver  that  the  Parties 

were  Citizens  of  Different  States  at  Comtnefice- 

ment  of  Suit,  148. 

CROSS-REFERENCES. 

For  other  For  7ns  connected  ivith  the  Removal  of  Causes  from  One  Juris- 
diction to  Another,  see  the  titles  CERTIFIED  CASES,  vol.  4, 
p.  409;  CERTIORARI,  vol.  4,  p.  427;  CHANGE  OF 
VENUE,  vol.  4,  p.  645. 

I.  PETITION  FOR  REMOVAL  OF  CAUSE  FROM  STATE  TO  FEDERAL 

COURT.i 

1.  Necessity  of  Petition.  —  A   petition  when   taken   in  connection    with   such 

for  removal  is  required  bv  the  statute,  facts  as  already  appear  in  the  record, 

U.  S.  Rev.  Stat.  (Supp.  1S88),  c.  866,  §  entitle    the    petitioner    to   a    removal. 

3;  25  U.  S.   Stat,  at  L.  (18S5),  c.  866,  i^  Western    Union    Tel.    Co,    v.   Griffith, 

3.     And    is    the    basis   of  jurisdiction.  104  Ga.   56;  Steiner  v.   Mathewson,  77 

McLane  v.  Leicht,  27  Fed.  Rep.  887.  Ga.    657;    Angler   v.    East    Tennessee, 

Nature  of  Petition.  —  For  the  purposes  etc.,    R.   Co.,   74   Ga.    634;  Stafford   v. 

of  the   transfer  of  the  cause  from  the  Hightower,    68    Ga.     394;    Jackson    v. 

state  to  the  federal  court,  the  petition  Mutual  L.  Ins.  Co.,  60  Ga.  423;   Illinois 

required    by   the  statute  performs  the  Cent.  R.  Co.  v.  LeBlanc.  74  l\Iiss.  626; 

office  of  pleading.     Baltimore,  etc.,  R.  Lalor  v.  Dunning,  (C.   PI.   Spec.  T.)  56 

Co.   V.   Pittsburg,   etc.,    R.   Co.,    17  W.  How.    Pr.  (N.   Y.)  209;  Field  v.   Blair, 

Va.    812;  Gold-Washing,    etc.,    Co.    v.  (Supreme  Ct.   Gen.  T.)  Code  Rep.   N. 

Keyes,  96  U.   S.   199;  Supreme  Lodge,  S.  (N.  Y.)  361;  Southern  Pac.  R.  Co.  v. 

etc.,  V.  Wilson,  66  Fed.  Rep.  785.  Harrison,  73  Tex.  103;  Texas,  etc.,   R. 

Bequisites  of  Petition,  Generally. —  For  Co.  v.  McAllister,  59  Tex.  349;  Balti- 

the  formal  parts  of  a  petition  in  a  par-  more,   etc.,    R.  Co.  v.    Pittsburg,   etc., 

ticular  jurisdiction  see  the  title  Peti-  R.  Co.,  17  W.  Va.  812;   Henen  v.  Balti- 

TIONS,  vol.  13,  p.  887.  more,    etc.,    R.    Co.,    17    W.    Va.    8S1; 

Facts  Entitling  Petitioner  to  Removal,  Powers   v.    Chesapeake,    etc.,    R.  Co., 

Generally.  —  The   petition    is  a  part  of  169  U.  S.  92;  Crehore  v.  Ohio,  etc.,  R. 

the  record,  and  must  state  facts  which,  Co.,    131    U.    S.    240;    Stone   v.    South 
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Carolina,  117  U.  S.  430;  Littlefield  v. 
Internal  Imp.  Fund,  117  U.  S.  419; 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96 
U.  S.  199;  Phoenix  Ins.  Co.  v.  Pechner, 
95  U.  S.  183;  Pittsburg,  etc.,  R.  Co.  v. 
Ramsey,  22  Wall.  (U.  S.)322;  Tremper 
V.  Schwabacher,  84  Fed.  Rep.  413; 
Burke  v.  Bunker  Hill,  etc.,  Min.,  etc., 
Co.,  46  Fed.  Rep.  644;  Hambleton  v. 
Duham,  22  Fed.  Rep.  465.  And  con- 
clusions of  law  should  not  be  stated  in 
the  petition.  Tremper  v.  Schwabacher, 
84  Fed.  Rep.  413;  Texas,  etc.,  R.  Co.  v. 
McAllister,  59  Tex.  349;  Mayer  v. 
Denver,  etc.,  R.  Co.,  41  Fed.  Rep.  723; 
Anderson  v.   Appleton,   32    Fed.    Rep. 

855- 

Allegations  must  be  Positive.  —  The 
grounds  upon  which  the  petitioner 
claims  a  right  to  a  removal  must  be 
stated  positively  and  with  directness. 
Tremper  v.  Schwabacher,  84  Fed.  Rep. 
413;  Hambleton  v.  Duham,  22  Fed. 
Rep.  465;  Glover  v.  Shepperd,  15  Fed. 
Rep.  833;  Wolff  V.  Archibald,  14 
Fed.  Rep.  369  And  not  argumenta- 
tively.  Tremper  v.  Schwabacher,  84 
Fed.  Rep.  413;  Grace  v.  American 
Cent.  Ins.  Co.,  109  U.  S.  27S.  Or  in 
the  alternative.  Glover  v.  Shepperd, 
15  Fed.  Rep.  833. 

Controversy  Between  Parties.  —  Good 
practice  requires  a  direct  averment 
that  a  controversy  exists  between  the 
parties.  Egan  v.  Chicago,  etc.,  R.  Co., 
53  Fed.  Rep.  675. 

Citizenship  of  Parties  —  In  General.  — 
Where  removal  of  the  cause  is  sought 
on  the  ground  of  diverse  citizenship 
alone,  the  citizenship  of  the  parties  to 
the  suit  should  be  stated.  Harrison  v. 
Shorter,  59  Ga.  512;  Beebe  v.  Arm- 
stroni^,  II  Mart.  (La.)  440;  Adams'  Ex- 
press Co.  V.  Trego,  35  Md  47;  Bradley 
f.  Ohio  River,  etc.,  R.  Co.,  119  N.  Car. 
744;  Herndon  v.  .(ttna  Ins.  Co  ,  107  N. 
Car.  194;  Guarantee  Co.  v.  Lynchburg 
First.  Nat.  Bank,  95  Va.  4S0;  Neel  v. 
Pennsylvania  Co.,  157  U.  S.  153;  Rob- 
ertson V.  Cease,  97  U.  S.  646;  Zebert  v. 
Hunt,  io3  Fed.  Rep.  '449;  Stadlemann 
V.  White  Line  Towing  Co.,  92  Fed. 
Rep.  209;  Bradley  v.  Ohio  River,  etc., 
R.  Co.,  78  Fed.  Rep.  387;  Hukill  v. 
Chesapeake,  etc.,  R.  Co.,  65  Fed.  Rep. 
138;  Powers  V.  Chesapeake,  etc.,  R. 
Co.,  65  Fed.  Rep.  129;  Grand  Trunk  R. 
Co.  V.  Twitchell,  59  Fed.  Rep.  727. 
Unless  such  jurisdictional  fact  ap- 
pears affirmatively  in  some  other  part 
of  the  record.  Hayes  v.  Todd.  34  Fla. 
233;  Lake  Erie,  etc.,  R.  Co.  v.  Juday, 
19  Ind.   App.  436;   Baltimore,  etc.,  R. 


Co.  V.  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812;  Gregory  v.  Hartley,  113  U.  S. 
742;  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118;  Bondurant  v.  Wat- 
son, 103  U.  S.  278;  Gold-Washing,  etc., 
Co.  V.  Keyes,  96  U.  S.  199;  Pullman 
Palace-Car  Co.  v.  Washburn,  66  Fed. 
Rep.  790;  Shattuck  v.  North  British, 
etc.,  Ins.  Co.,  58  Fed.  Rep.6og;  Brown 
V.  Murray,  43  Fed.  Rep.  614;  Chambers 
V.  McDougal,  42  Fed.  Rep.  694:  Free- 
man V.  Butler,  39  Fed.  Rep.  i ;  McLane 
V.  Leicht,  27  Fed.  Rep.  887.  And  that 
all  of  the  parties  on  one  side  of  the  con- 
troversy are  citizens  of  different  states 
from  those  on  the  other  side  must  be 
shown.  Guarantee  Co.  v.  Lynchburg 
First  Nat.  Bank,  95  Va.  480;  Ayres  v. 
Wiswall,  112  U.  S.  187;  Parkersburg 
First  Nat.  Bank  v.  Prager,  91  Fed.  Rep. 
689. 

Allegation  must  be  Positive. — Where 
the  citizenship  of  the  p.iriies  is  alleged, 
it  must  be  alleged  positively.  Stoker 
V.  Leavenworth,  7  La.  390;  Bushnell  v. 
Parker,  (Supreme  Ct.  Gen.  T.)37  N.  Y. 
St.  Rep.  298;  Glover  v.  Shepperd,  15 
Fed.  Rep.  833;  Wolfif  v.  Archibald, 
14  Fed.  Rep.  369;  Brown  v.  Keene,  8 
Pet.  (U.  S.)  112;  Berlin  v.  Jones,  i 
Woods  (U.  S.)  638.  And  not  on  in- 
formation and  belief.  Wolff  v.  Archi- 
bald, 14  Fed.  Rep.  369. 

Allegation  must  be  Certain,  —  Where 
the  citizenship  of  the  parties  is  alleged, 
it  must  be  alleged  with  certainty. 
Stoker  v.  Leavenworth,  7  La.  390; 
Bushnell  v.  Parker,  (Supreme  Ct.  Gen. 
T.)  37  N.  Y.  St.  Rep.  298;  Glover  v. 
Shepperd.  15  Fed.  Rep.  833:  Wolf?  v. 
Archibald,  14  Fed.  Rep.  369;  Brown 
V.  Keene,  8  Pet.  (U.  S.)  112;  Berlin 
V.  Jones,  1  Woods  (U.  S.)  638.  And 
not  in  the  alternative.  Glover  z/.  Shep- 
perd, 15  Fed.  Rep.  833;  Brown  v. 
Keene,  8  Pet.  (U.  S.)  112. 

State  in  Which  Citizenship  is  Claimed. 
—  An  averment  that  the  controversy  is 
between  citizens  of  different  states  is 
not  sufficiently  specific.  This  should 
be  supplemented  by  a  further  averment 
of  the  particular  state  or  country  of 
which  each  of  the  parties  is  a  citizen. 
Mitchell  V  Smale.  140  U.  S.  406;  Cam- 
eron V.  Hodges,  127  U.  S.  322;  Stadle- 
mann V.  White  Line  Towing  Co.,  92 
Fed.  Rep.  209;  Levy  v.  Laclede  Bank, 
18  Fed.  Rep.  193. 

Of  Alien.  — Where  one  of  the  parties 
is  an  alien,  that  fact  must  appear. 
Michaelson  v.  Denison,  3  Day  (Conn.) 
294;  Bors  V.  Preston,  in  U.  S.  252; 
Robertson  v.  Cease,  97  U.  S.  646.  And 
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the  fact  of  alienage  must  be  stated 
positively.  Michaelson  v.  Denison,  3 
Day  (Conn.)  294;  Bors  v.  Preston,  in 
U.  S.  252;  Robertson  v.  Cease,  97  U. 
S.  646.  And  not  argumentatively. 
Bors  V.  Preston,  in  U.  S.  252.  Or  in 
the  alternative,  as  that  a  party  was  a 
citizen  of  certain  of  the  United  States, 
or  was  an  alien.  Glover  v.  Shepperd, 
15  Fed.  Rep.  833.  Or  on  information 
or  belief.  Wolff  v.  Archibald,  14  Fed. 
Rep.  369. 

An  allegation  that  a  party  is  consul, 
in  this  country,  of  a  foreign  govern- 
ment is  not  a  sufficient  allegation  that 
such  party  is  an  alien.  Bors  v.  Pres- 
ton, \\i  U.  S.  252. 

In  Craswell  v.  Belanger,  56  Fed. 
Rep.  529,  a  complaint  alleged  "  that 
defendant  is,  and  at  all  times  herein- 
after stated  was,  a  resident  oi  Bloom- 
Jielii,  Prince  Edward's  Island,  in  the 
Dominion  of  Canada,"  etc.  The  petition 
for  removal  stated  that  the  defendant 
"  is  a  foreign  citizen  and  subject;  that 
is  to  say,  a  citizen  of  the  British  Em- 
pire, and  a  subject  of  Her  Britannic 
Majesty  Queen  Victoria."  No  objection 
was  made  to  the  sufficiency  of  the 
allegations  that  defendant  was  an  alien. 

Of  Assignor.  —  Where  one  of  the 
parties  to  a  suit  is  an  assignee,  the 
citizenship  of  the  assignor  must  be 
shown,  where  the  federal  jurisdiction 
depends  upon  such  citizenship.  Shar- 
key V.  Port  Blakely  Mill  Co.,  92  Fed. 
Rep.  425;  Shattuck  v.  North  British, 
etc.,  Ins.  Co.,  58  Fed.  Rep.  609;  Mc- 
Nulty  V.  Connecticut  Mut.  L.  Ins.  Co., 
46  Fed.  Rtp.  305;  Levy  v.  Laclede 
Bank,  18  Fed.  Rep.  193.  Where  the 
citizenship  sufficiently  appears  from 
other  parts  of  the  record,  it  need  not 
be  stated  in  the  petition.  ■  Shattuck  v. 
North  British,  etc.,  Ins.  Co.,  58  Fed. 
Rep.  609. 

Of  Corporation.  —  Where  a  corpora- 
lion  is  a  party  to  the  suit,  the  petition 
must  allege  that  such  party  is  a  cor- 
poration duly  organized  under  the 
laws  of  a  particular  state  or  country 
named.  Winkler  v.  Chicago,  etc.,  R. 
Co.,  io3  Fed.  Rep.  305;  Continental 
Wall  Paper  Co.  v.  Lewis  Voight,  etc., 
Co.,  106  Fed.  Rep.  550;  Roberts  v. 
Pacific,  etc..  Railway,  etc.,  Co.,  104 
Fed.  Rep.  577;  DeLoy  v.  Traveler's 
Ins.  Co.,  59  Fed.  Rep.  319;  Frisbie  v. 
Chesapeake,  etc.,  R.  Co.,  57  Fed.  Rep. 
I.  And  a  bare  averment  that  the  cor- 
poration is  a  citizen  of  a  particular 
state  is  insufficient.  Winkler  v.  Chicago, 
etc.,  R.  Co.,  108  Fed.  Rep    305;   DeLoy 


V.  Traveler's  Ins.  Co.,  59  Fed.  Rep. 
319;  Frisbie  v.  Chesapeake,  etc.,  R. 
Co.,  57  Fed.  Rep.  i. 

An  averment  that  the  '^Rathbone  Oil 
Tract  Company  is  a  corporation  formed 
under  the  laws  of  the  state  of  N'e^v  York' 
sufficiently  shows  that  defendant  is 
a  citizen  of  the  state  of  New  York. 
Rathbone  Oil  Tract  Co.  v.  Rauch,  5 
W.  Va.  79. 

In  Chesapeake,  etc.,  R.  Co.  v.  Dixon, 
179  U.  S.  131,  the  Chesapeake  &  Ohio 
Railway  Company,  the  petitioner, 
averred  "  that  it  was  at  the  time  of  the 
bringing  of  this  suit,  and  still  is,  a  cor- 
poration created,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of 
the  state  of  Virginia,  and  a  citizen  of 
the  said  state  of  Virginia."  No  objec- 
tion was  made  to  this  allegation. 

In  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  it  was  alleged  that  the 
petitioner  was  at  the  time  of  the  com- 
mencement of  the  suit,  and  still  was, 
"  a  corporation  created  and  existing 
under  the  laws  of  the  state  oi  Missouri, 
having  its  principal  business  office  at 
the  city  of  St.  Louis  in  said  state,  and  a 
citizen  of  the  said  state  of  Missouri, 
and  a  resident  of  said  state."  No 
objection  was  made   to  this  allegation. 

In  Mattingly  v.  Northwestern  Vir- 
ginia R.  Co.,  158  U.  S.  53,  it  was 
alleged  that  petitioner,  "the  Baltimore 
and  Ohio  Railroad  Company,  a.  corpo- 
ration created  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of 
Maryland,  respectfully  shows  that  it  is 
one  of  the  defendants  and  the  principal 
one  in  the  foregoing  suit,  and  that  the 
same  was  commenced  in  the  year  186- 
by  said  plaintiff  in  the  said  court;  that 
your  petitioner  was  at  the  time  of 
bringing  the  said  suit,  and  still  is, 
such  corporation  and.  as  such,  a  citizen 
of  the  slate  oi Marylattd  and  a  resident 
thereof."  No  objection  was  made  to 
this  allegation. 

In  Neel  v.  Pennsylvania  Co.,  157  U. 
S.  153,  it  was  alleged  that  "  the  Penn- 
sylvania Company,  the  defendant  herein, 
is  a  corporation  duly  incorporated  un- 
der and  by  virtue  of  the  laws  of  the 
Slate  of  Pennsylvania,  and  was  at  the 
commencement  of  this  action,  and  still 
is,  a  citizen  of  that  state,"  etc.  The 
allegation  was  not  objected  to. 

In  Kansas  City,  etc.,  R.  Co.  v. 
Daughlry,  138  U.  S.  298,  the  allegation 
as  to  incorporation  of  petitioner  was 
as  follows:  "that  your  petitioner,  the 
Kansas  City,  Fort  Scott  and  Alemphii 
Railroad  Company,  was  at  the  time  when 
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this  suit  was  commenced,  and  still  is, 
a  corporation  created  and  existing  un- 
der and  by  virtue  of  the  laws  of  the 
states  of  Missouri,  Arkansas  and  Kan- 
sas, and  was,  and  still  is,  a  citizen  of 
said  states."  No  objection  was  made 
to  this  allegation. 

In  Chapman  v.  Barney,  129  U.  S. 
677,  it  was  alleged  that  the  United 
States  Express  Company,  the  plaintiff, 
\vas  a  joint  stock  company  organized 
under  a  law  of  the  state  of  New  York, 
and  a  citizen  of  that  state.  This  allega- 
tion was  held  to  be  insufficient  to  show 
citizenship.  The  court  said:  "  The  ex- 
press company  cannot  be  a  citizen  of 
New  York,  within  the  meaning  of  the 
statutes  regulating  jurisdiction,  unless 
it  be  a  corporation.  The  allegation 
that  the  company  was  organized  under 
the  laws  of  New  York  is  not  an  allega- 
tion that  it  is  a  corporation.  In  fact, 
the  allegation  is  that  the  company  is 
not  a  corporation,  but  a  joint-stock  com- 
pany—  that  is,  a  mere  partnership." 

In  U.  S.  Express  Co.  v.  Kountze,  8 
Wall.  (U.  S.)  342,  it  was  held  that  the 
citizenship  of  the  defendant  was  clearly 
enough  averred  where  it  was  alleged 
that  the  United  Express  Co.,  the  de- 
fendant in  the  suit,  is  a  foreign  cor- 
poration formed  under  and  created  by 
the  laws  of  the  state  of  New  York. 
The  court  said:  "The  obvious  mean- 
ing of  this  allegation  is  that  the  defend- 
ant is  a  citizen  of  the  state  of  New 
York." 

Of  Partnership.  —  Individual  citizen- 
ship of  members  of  a  firm  should  be 
stated.  An  allegation  that  ''  Adams  5^ 
Co.,  the  plaintiffs,  are  citizens  of  Penn- 
sylvania," is  insufficient.  Adams  v. 
May,  27  Fed.  Rep.  907. 

Personal  Citizenship  Necessary.  — 
Where  the  jurisdiction  of  the  courts  of 
the  United  States  depends  upon  the 
citizenship  of  the  parties,  a  petition  for 
removal  must  state  the  personal  citizen- 
ship of  the  parties,  and  not  their  official 
citizenship.  Wilson  v.  Smith,  66  Fed. 
Rep.  81 ;  Amory  z// Amory.  95  U.  S.  186. 

That  defendants,  "as  they  are  the 
qualified  executors  of  the  last  will  and 
testament  ol  James  Brown,  deceased," 
were  and  are  citizens  of  the  state  of 
New  York,  has  been  held  sufficient  as 
showing  personal  citizenship,  on  the 
ground  that  the  expression  "as  they 
are  the  qualified  executors"  was  fairly 
to  be  interpreted  as  meaning  and  read- 
ing "sued  as  qualified  executors." 
Cooke  r.  Seligman,  7  Fed.  Rep.  263. 

That  the  controversy  is  between  "the 


above  named  plaintiff,y«//Mj  IVehl,  as 
assignee  of  the  estate  of  Gabriel  Netter 
and  Albert  Netter,  who  was  at  the  com- 
mencement of  this  action,  and  now  is, 
a  citizen  of  the  state  of  New  York,  and 
the  above  named  defendant,  Gustavus 

II.  IVald,  as  assignee  in  bankruptcy  of 
Gabriel  Netter,  Albert  Netter  and  Netter 
^^  Co.,  who  is,  and  was  at  the  com- 
mencement of  this  action,  a  citizen  of 
the  state  of  Ohio,"  is  a  sufficient  allega- 
tion of  personal  citizenship  of  the^par- 
ties.  Wehl  v.  Wald,  17  Blatchf.  [U.  S.) 
342. 

An  allegation  "  that  said  plaintiffs  as 
such  executors  are  citizens  of  the  state 
of  N'erv  York"  does  not  show  personal 
citizenship  of  plaintiffs  and  is  insuf- 
ficient.    Amory  v.  Amory,  95  U.  S.  186. 

Time  of  Citizenship.  — Time  of  di- 
verse citizenship  must  be  alleged  in 
the  petition,  unless  it  affirmatively  ap- 
pears from  other  parts  of  the  record. 
Herndon  v.  Lancashire  Ins.  Co  ,  107 
N.  Car.  191;  Biackwell  v.  Lynchburg, 
etc.,  R.  Co.,  107  N.  Car.  217;  Balti- 
more, etc.,  R.  Co.  V.  Pittsburg,  etc., 
R.  Co.,  17  W.  Va.  8x2. 

That  diverse  citizenship  of  parties 
existed  at  the  time  the  action  was  com- 
menced, and  also  at  the  time  the  appli- 
cation for  removal  of  the  cause  was 
made,  must,  by  the  great  weight  of 
authority,  be  shown.  U.  S.  Savings 
Inst.  V.  Brockschmidt,  72  111.  370; 
Weed  Sewing  Mach.  Co.   v.  Smith,  71 

III.  204;  People  V.  Superior  Ct.,  34  111. 
356;  Indianapolis,  etc.,  R.  Co.  v.  Ris- 
ley,  50  Ind.  60;  Cincinnati  Sav.  Bank 
V.  Benton,  2  Met.  (Ky.)  240;  Amy  v. 
Manning,  144  Mass.  153;  Holden  v. 
Putnam  F.  Ins.  Co.,  46  N.  Y.  i;  Mer- 
win  V.  Wexel,  (C.  PI.  Spec.  T.)  49 
How.  Pr.  (N.  Y.)  115;  Risleyz'.  Indian- 
apolis, etc.,  R.  Co.,  1  Hun  ^N.  Y.)  202; 
Bradley  v.  Ohio  River,  etc.,  R.  Co., 
119  N.  Car.  744;  Biackwell  v.  Lynch- 
burg, etc.,  R.  Co.,  107  N.  Car.  217; 
Herndon  v.  ^Etna  Ins.  Co.,  107  N.  Car. 
194;  Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812;  Mat- 
tingly  V.  Northwestern  Virginia  R.  Co., 
158  U.  S.  53;  Kellam  v.  Keith,  144  U. 
S.  568;  La  Confiance,  etc.,  v.  Hall,  137 
U.  S.  61;  Jackson  v.  Allen,  132  U.  S. 
27;  Stevens  v.  Nichols,  130  U.  S.  230; 
Cameron  v.  Hodges,  127  U.  S.  322; 
Akers  v.  Akers,  117  U.  S.  197;  Mans- 
field, etc.,  R.  Co.  V.  Swan,  in  U.  S. 
379;  Gibson  v.  Bruce,  io3  U.  S.  561; 
Phoenix  Ins.  Co.  v.  Pechner,  95  U.  S. 
183;  Zebert  v.  Hunt,  108  Fed.  Rep.  449; 
Stadlemann  v.  White  Line  Towing  Co., 
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Q2  Fed.  Rep.  209;  Bradlev  v.  Ohio 
River,  etc..  R.  Co.,  78  Fed'  Rep.  387; 
Foster  v.  Paragould  Southeastern  R. 
Co.,  74  Fed.  Rep.  273;  Grand  Trunk 
R.  Co.  V.  Twitchell,  59  Fed.  Rep.  727; 
Seddon  v.  Virginia,  etc.,  Steel,  etc., 
Co.,  36  Fed.  Rep.  6-  Johnston  v.  Don- 
van,  30  Fed.  Rep.  395;  Endy  v.  Com- 
mercial F.  Ins.  Co.,  24  Fed.  Rep.  657; 
MacNaughton  v.  South.  Pac.  Coast  R. 
Co.,  19  Fed.  Rep.  8S1 ;  Burdick  v.  Peter- 
son, 6  Fed.  Rep.  840;  Beede  v.  Cheeney, 
5  Fed.  Rep.  388.  And  this  rule  applies 
to  allegations  as  to  alienage  of  parties. 
La  Confiance,  etc.,  z-.  Hall,  137  U.  S 
6i;  Craswell  v.  Belanger,  56  Fed.  Rep. 
529.  See,  however,  the  following  early 
cases,  which  hold  that  it  is  sufficient  if 
diversity  of  citizenship  is  shown  to 
exist  at  the  time  application  for  removal 
was  made.  Phoenix  L.  Ins.  Co.  v. 
Saettel,  33  Ohio  St.  278;  Glover  v. 
Shepperd,  15  Fed.  Rep.  833;  Chicago, 
etc.,  R.  Co.  V.  McComb,  17  Blatchf. 
(U.  S.)  371:  Wehl  V.  Wald,  17  Blatchf. 
(U.  S.)  342;  McLean  v.  St.  Paul,  etc., 
R.  Co.,  16  Blatchf.  (U.  S.)  309;  McGin- 
nity  V.  White,  3  Dill.  (U.  S.)  350;  Jack- 
son V.  Mutual  L.  Ins.  Co.,  3  Woods  (U. 
S.)  413.  And  see  also  to  the  effect  that 
where  the  citizenship  to  be  alleged  is 
that  of  a  corporation  it  need  not  be 
shown  to  exist  at  the  time  suit  was  in- 
stituted. Continental  Wall-Paper  Co. 
V.  Lewis  Voight,  etc.,  Co.,  106  Fed. 
Rep.  550;  Roberts  v.  Pacific,  etc,  Rail- 
way, etc.,  Co..  104  Fed.  Rep    577. 

An  allegation  "  that  the  said  plaintiff, 
Gustnve  Stadlemann,  was  at  the  time  of 
the  commencement  of  said  suit,  ever 
since  has  been,  and  still  is,  a  citizen  of 
the  state  of  Wisconsin,  and  resides  at 
Sauk  City,  in  said  state  of  Wisconsin" 
is  sufficient.  Stadlemann  v.  White 
Line  Towing  Co.,  92  Fed.  Rep.  209. 

That  "Delos  F.  Hoi  Jen,  the  plaintiff 
in  said  action,  is  a  citizen  of  the  state 
of  New  York,"  is  insufficient.  "  This 
is  simply  an  averment  that  when  the 
petition  was  drawn  the  plaintiff  was  a 
citizen  of  this  state,  but  no  legal  pre- 
sumption arises  from  this  fact  that  he 
was  a  citizen  at  the  time  of  the  com- 
mencement of  the  action."  Holden  v. 
Putnam  F.  Ins.  Co.,  46  N.  Y.  i. 

Residence  Mot  Equivalent  to  Citizen- 
ship.  —  An  allegation  of  residence  is  not 
the  equivalent  of  an  allegation  of  citi- 
zenship and  is  insufBcient.  Brock  v. 
Doyle,  18  Fla.  172;  Cleveland,  etc.,  R. 
Co.  V.  Monaghan,  140  111.  474;  Darst  z*. 
Bates,  51  111.  439;  Cleveland,  etc.,  R. 
Co.  V.  Doerr,  41  111.  App.  530;  Pechner 


V.  Phcenix  Ins  Co.,  65  N.  Y.  195;  Corp 
V.  Vermilye,  3  Johns.  (N.  Y.)  145; 
Guarantee  Co.  v.  Lynchburg  First 
Nat.  Bank,  95  Va.  480;  Parker  7,'.  Over- 
man, 18  How.  (U.  S.)  137;  N'eel  v. 
Pennsylvania  Co.,  157  U.  S.  153;  Penn- 
sylvania Co.  V.  Bender,  148  U.  S.  255; 
Cameron  v.  Hodges,  127  U.  S.  322; 
Menard  v.  Goggan,  121  U.  S.  253;  Ever- 
hart  V.  Huntsville  College,  120  U.  S. 
223;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278;  Robertson  v.  Cease,  97 
U.  S.  646;  Grand  Trunk  R.  Co.  v. 
Twitchell,  59  Fed.  Rep  727;  Craswell 
V.  Belanger,  56  Fed.  Rep.  529;  South- 
western Tel.,  etc.,  Co.  v.  Robinson,  48 
Fed.  Rep.  769;  Merchants'  Nat.  Bank 
V.  Brown,  17  Fed.  Rep.  116;  Glover  v. 
Shepperd,  15  Fed.  Rep.  833;  Sherman 
V.  Windsor  Mfg.  Co.,  11  Fed.  Rep.  852; 
Kelly  V.  Houghton,  9  Sawy.  (U.  S.)  19, 
Value  of  Matter  in  Controveray  —  In 
General.  —  That  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dol- 
lars must  be  shown.  Lake  Erie,  etc., 
R.  Co  V.  Juday,  19  Ind.  App.  436; 
Bierbower  v.  Miller,  30  Neb.  161; 
Tucker  v.  Inter-states  Life  Assoc,  112 
N.  Car.  796;  Phoenix  L.  Ins.  Co.  v. 
Saettel,  33  Ohio  St.  27S;  Dakota  Bldg., 
etc.,  Assoc.  V.  Cunningham.  92  Tex. 
155;  Reed  v.  Hardeman  County,  77 
Tex.  165;  In  re  Pennsylvania  Co.,  137 
U.  S.  451;  Stadlemann  v.  White  Line 
Towing  Co.,  92  Fed.  Rep.  209;  John- 
son V.  Wells,  etc.,  Co.,  91  Fed.  Rep.  i; 
Postal  Tel.  Cable  Co.  v.  Southern  R. 
Co.,  88  Fed.  Rep.  S03:  Tod  v.  Cleve- 
land, etc.,  R.  Co;,  65  Fed.  Rep.  145; 
Hukill  V.  Chesapeake,  etc.,  R.  Co.,  65 
Fed.  Rep.  13S;  Powers  v.  Chesapeake, 
etc.,  R.  Co.,  65  Fed.  Rep  129;  Egan  v. 
Chicago,  etc.,  R.  Co.,  53  Fed.  Rep. 
675;  Back  V.  Sierra  Nevada  Consol. 
Min.  Co.,  46  Fed.  Rep.  673;  Kenyon  v. 
Knipe,  46  Fed.  Rep.  309;  Weber  v. 
Travelers'  Ins.  Co..  45  Fed.  Rep.  657; 
Strasburger  r.  Beecher,  44  Fed.  Rep. 
209;  Roraback  v.  Pennsylvania  Co.,  42 
Fed.  Rep.  420;  Carson,  etc..  Lumber 
Co.  V.  Holtzclaw,  39  Fed.  Rep.  578; 
Malone  v.  Richmond,  etc.,  R.  Co.,  35 
Fed.  Rep.  625.  But  see  contra,  Frish- 
man  v.  Insurance  Cos.,  41  Fed.  Rep. 
449;  McDermott  v.  Chicago,  etc,  R. 
Co.,  38  Fed.  Rep.  529:  Fales  v.  Chi- 
cago, etc.,  R.  Co.,  32  Fed.  Rep.  673; 
Chambers  v.  McDougal,  42  Fed.  Rep. 
694;  Banigan  v.  Worcester,  30  Fed. 
Rep.  392;  Roberts  v.  Nelson.  8  Blatchf. 
(U.  S.)  74.  But  the  amount  in  dispute 
need  not  be  shown  in  the  petition  where 
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it  appears  in  the  plaintiff's  pleading, 
and  the  plaintiff's  pleading  and  peti- 
tion may  be  read  together  for  the  pur- 
pose of  determining  the  amount.  Lake 
Erie,  etc.,  R.  Co.  v.  Juday,  19  Ind.  App. 
436;  Phoenix  L.  Ins.  Co.  v.  Saettel,  33 
Ohio  St.  278;  Dakota  Bldg.,  etc.,  Assoc. 
V.  Cunningham,  92  Tex.  155;  Reed  v. 
Hardeman  County,  77  Tex.  165;  Yarde 
V.  Baltimore,  etc.,  R.  Co.,  57  Fed.  Rep. 
913;  Weber  v.  Travelers'  Ins.  Co.,  45 
Fed.  Rep.  657:  Banigan  v.  Worcester, 
30  Fed.  Rep.  392, 

At  Time  of  Commencement  of  Suit.  — 
That  the  amount  in  dispute  exceeded 
the  jurisdictional  amount  at  the  time  of 
commencement  of  suit  must  be  shown. 
Sturgeon  River  Boom  Co.  v.  W.  H. 
Sawyer  Lumber  Co.,  89  Fed.  Rep.  113, 
Back  V.  Sierra  Nevada  Consol.  Min. 
Co.,  46  Fed.  Rep.  673;  Kenyon  v. 
Knipe,  46  Fed.  Rep.  309;  Strasburger 
V.  Beecher,  44  Fed.  Rep.  209. 

Must  be  Alleged  Positively. —  The  alle- 
gation of  the  amount  in  dispute  must 
be  positive,  and  an  allegation  that  the 
matter  in  controversy  is  "of  the  sum 
and  value  of  over  two  thousand  dollars, 
as  petitioner  is  informed  and  believes," 
is  insufficient.  New  York,  etc.,  Land 
Co.  V.  Martin,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  475. 

Omission  of  "Interest." — An  allega- 
tion in  the  petition  "  that  the  amount 
involved  in  dispute  in  the  above  enti- 
tled action  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  %2,ooo"  is  suf- 
ficient, although  the  statutory  word 
"interest"  is  omitted,  where  there  is 
no  question  of  interest  involved.  Weber 
V.  Travelers'  Ins.  Co.,  45  Fed.  Rep.  657. 
Sufficient  Allegations.  —  In  Dakota 
Bldg.,  etc.,  Assoc,  v.  Cunningham,  92 
Tex.  155,  the  allegation  was  as  follows: 
"  Your  petitioner,  the  Building  and 
Loan  Association  of  Dakota,  respectfully 
shows  to  this  honorable  court  that  it  is 
the  defendant  in  this  suit,  which  is  of  a 
civil  nature,  and  that  the  matter  and 
amount  in  dispute  exceed  the  sum 
or  value  of  $.2,000,' exclusive  of  interest 
and  costs."  No  objection  was  made  to 
this  allegation. 

In  Chambers  v.  McDougal,  42  Fed. 
Rep.  694.  an  objection  was  made,  on 
motion  to  remand,  that  it  did  not  ap- 
pear from  the  petition  or  the  record 
that  the  amount  in  controversy  ex- 
ceeded two  thousand  dollars.  The  alle- 
gation as  to  amount  was  as  follows: 
"That  this  action  was  founded  upon 
an  alleged  fraudulent  execution  of  a 
certain  mortgage  or  deed  of  trust  exe- 


cuted by  the  said  First  National  Bank 
Building  Association  of  Colby,  Kan.,  and 
for  the  cancellation  of  forty-five  thou- 
sand dollars  of  bonds  issued  by  said 
building  association,  the  payment  of 
which  is  secured  by  said  deed  of  trust, 
and  alleging  in  said  petition,  among 
other  things,  that  these  defendants  are 
the  holders  of  said  bonds;  that  plain- 
tiff, in  his  said  petition,  prays  the  can- 
cellation of  said  bonds;  and  that  the 
amount  in  controversy  exceeds  twenty- 
five  hundred  dollars,  exclusive  of  inter- 
est and  costs."  The  court  said:  '"  By 
reference  to  the  plaintiff's  complaint,  it 
will  be  seen  that  the  controversy  is 
fairly  but  briefly  stated,  and,  without 
going  into  technicalities,  the  petition 
appears  to  be  sufficient." 

Time  of  filing  petition  must  be  shown, 
so  that  it  may  be  seen  that  the  statu- 
tory requirement  as  to  time  of  filing 
has  been  complied  with.  Warner  v. 
Pennsylvania  R.  Co  ,  6  Hun  (N.  Y.) 
197;  King  V.  Worthington,  104  U.  S. 
44;  LaMothe  Mfg.  Co.  z/.  National  Tube 
Works  Co.,  15  Blatchf.  (U.  S.)  432. 

In  Powers  v.  Chesapeake,  etc.,  R. 
Co.,  169  U.  S.  92,  the  court  allowed  a 
petition  to  be  filed  after  the  statutory 
time  for  filing  had  elapsed,  where  the 
petition  showed  that  the  case  could  not 
have  been  removed  before. 

Filing  of  Bond.  —  In  Probst  v.  Cowen, 
91  Fed.  Rep.  929,  the  petition  stated, 
"  Your  petitioners  have  made  and  here- 
with file  a  bond,  with  good  and  suf- 
ficient surety,  for  their  entering  in  the 
said  circuit  co\xx\.  of  the  United  States  iox 
the  district  of  Ohio  aforesaid,  on  the 
first  day  of  the  next  session,  a  copy  of 
the  record  in  this  suit,  and  for  paying 
all  costs  that  may  be  awarded  by  the 
said  circuit  court,  if  said  court  shall 
hold  that  this  suit  was  wrongfully  or 
improperly  removed  thereto."  No  ob- 
jection was  made  to  the  petition. 

In  Wabash  R.  Co.  v.  Barbour,  73 
Fed.  Rep.  513,  the  allegation  as  to 
security  was  as  follows:  "  Your  pe- 
titioner offers  herewith  good  and  suf- 
ficient surety  for  the  entry  by  it  in  the 
circuit  court  of  the  United  States  for  the 
Eastern  district  of  Michigan,  on  the  first 
day  of  its  next  session,  of  a  copy  of  the 
record  in  said  suit,  and  for  paying  all 
costs  that  may  be  awarded  by  said 
circuit  court  if  said  court  shall  hold 
that  this  suit  was  wrongfully  or  im- 
properly removed  thereto."  No  objec- 
tion was  made  to  this  allegation. 

Joinder  of  Oronnds  for  Bemoval.  — 
Several  grounds  for  removal   may  be 
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1.  On  Ground  that  Constitution  and  Laws  of  the  United 
States  are  Involved.^ 


set  out  in  the  petition,  and  where  one 
of  the  alleged  grounds  is  sufficient  the 
insufficiency  of  other  alleged  grounds 
is  not  prejudicial  to  a  removal  of  the 
cause.  Removal  Cases,  loo  U.  S.  457; 
Shatiuck  V.  North  British,  etc.,  Ins.  Co., 
58  Fed.  Rep.  6og;  Burnham  v.  Chicago, 
etc.,  R.  Co.,  4  Dill.  (U.  S.)  503;  Mer- 
chant's Nat.  Bank  v,  Thompson,  4 
Fed.  Rep.  S76. 

Prayer  for  Bemoval  — In  General.  — 
The  petition  should  contain  a  prayer 
for  the  removal  of  the  cause.  People 
V.  Superior  Ct.,  34  111.  356. 

Designation  of  Court. — Petition  should 
correctly  designate  the  court  to  which 
it  is  sought  to  remove  a  cause.  An 
incorrect  designation  is  at  least  an 
irregularity.  Manning  7>.  Amy,  140 
U.  S.  137;  Wilcox,  etc.,  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  Rep.  929; 
McVaughter  v.  Cassily,  4  McLean  (U. 
S)35i.  And  this  error  has  been  held 
to  make  the  petition  fatally  defective. 
Ex  p.  Groom  40  Ala.  731. 

Reference  to  Statute.  —  It  seems  not  to 
be  necessary  to  refer,  in  the  prayer,  to 
the  statute  under  which  the  removal  is 
demanded.  Goodrich  v.  Hunton,  29 
La.  Ann.  372.  And  it  has  been  held 
that,  where  the  facts  set  forth  in  the 
petition  make  a  case  for  removal  under 
some  statute,  it  is  immaterial  that  a 
wrong  statute  is  referred  to.  Dart  v. 
Walker,  (C.  PI.  Gen.  T.)  43  How.  Pr. 
(N.  Y.)  29;  Norris  v.  Mineral  Point 
Tunnel,  7  Fed.  Rep.  272;  Kaeiser  v. 
Illinois  Cent.  R.  Co.,  6  Fed.  Rep.  i. 
Or  that  reference  is  made  to  a  statute 
which  has  been  repealed.  Stanley  v. 
Chicago,  etc.,  R.  Co.,  62  Mo.  508; 
Canal,  etc.,  St.  R.  Co.  v.  Hart,  114  U. 
S.  654.  But  see  seemingly  contra  Kelly 
V.  Houghton,  9  Savvy.  (U.  S.)  ig. 

Conditional  Relief  . — The  relief  prayed 
for  must  not  be  conditional.  Manning 
V.  Amy,  140  U.  S.  137. 

Sigaattire.  —  Petition  may  be  signed 
by  the  petitioner  in  person  or  by  his 
attornev  or  agent.  Shaft  v.  Phoenix 
Mut,  L^  Ins.  Co..  67  N.  Y.  544;  Bell  v. 
Lycoming  Ins.  Co.,  3  Hun  (N.  Y.)  409; 
Vandevoort  v.  Palmer,  4  Duer  (N.  Y.) 
677;  Cooke  V.  Seligman,  7  Fed.  Rep. 
263;  Dennis  v.  Alachua  County,  3 
Woods  (U.  S.)683. 

Verification.  —  The  petition  for  re- 
moval need  not  be  verified.  Guinault 
V.  Louisville,  etc.,  R.  Co.,  42  La.  Ann. 


52;  Shaft  V.  Phoenix  Mut.  L.  Ins.  Co., 
67  N.  Y.  544;  Southern  Pac.  R.  Co.  v. 
Harrison,  73  Tex.  103;  Kansas  City, 
etc.,  R.  Co.  V.  Daughtry,  138  U.  S. 
29S;  Howard  v.  Gold  Reefs,  102  Fed. 
Rep.  657;  Houser  v.  Clayton,  3  Woods 
(U.  S.)  273;  Osgood  V.  Chicago,  etc., 
R.  Co.,  6  Biss,  (U.  S  )  330;  Connor  v. 
Scott,  4  Dill.  (U.  S.)  242;  Allen  v. 
Ryerson,  2  Dill.  (U.  S.)  501.  Although 
it  has  been  held  that  failure  to  verify 
the  petition  is  "contrary  to  good  prac- 
tice." Kansas  City,  etc.,  R.  Co.  v. 
Daughtry,  138  U.  S.  298.  And  the 
general  practice  is  to  verify  the  peti- 
tion. Empire  Transp.  Co.  v.  Richards, 
88  111.  404;  Hartford  F.  Ins.  Co.  v. 
Vanduzor,  49  111.  489;  Combs  v.  Nelson, 
91  Ind.  123;  Ohle  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  599;  Tread  way  v.  Chicago 
etc.,  R.  Co.,  21  Iowa  351;  Hardvvick  v. 
Kean,  95  Ky.  563;  Guinault  v.  Louis- 
ville, etc.,  R.  Co.,  42  La.  Ann.  52; 
Ellis  V.  Atlantic,  etc.,  R.  Co.,  134  Mass. 
338;  Trester  v.  Missouri  Pac  R.  Co  , 
23  Neb  242:  Weeks  v.  Billings,  55  N. 
H.  371;  Holden  z^.  Putnam  F.  Ins.  Co., 
46  N.  Y.  i;  Rooker  v.  Crinkley,  113  N. 
Car.  73;  Herndon  v.  .(Etna  Ins.  Co., 
107  N.  Car.  194;  Herndon  v.  Lanca- 
shire Ins.  Co.,  107  N.  Car.  igi;  Robb 
V.  Parker,  3  S.  Car.  60;  Blum  v. 
Thomas,  60  Tex.  158;  Kennedy  v. 
Ehlen,  31  W.  Va.  540;  Mead  v.  Walker, 
15  Wis.  499;  Louisville,  etc.,  R.  Co.  v. 
Wangelin,  132  U.  S.  599;  Graves  v. 
Corbin,  132  U.  S.  571;  Bondurant 
V.  Watson,  103  U.  S.  281;  Yulee  v. 
Vose,  99  U.  S.  539;  Whiteley-Malleable 
Castings  Co.  v.  Sterlingvvorth  R.  Sup- 
ply Co.,  83  Fed.  Rep.  853;  Kaeiser  v. 
Illinois  Cent.  R.  Co.,  6  Fed.  Rep.  i. 

1.  Federal  Questions  —  In  General. — 
Suits  of  a  civil  nature  at  law  or  in 
equity  arising  under  the  constitution 
or  laws  of  the  United  States  or  treaties 
made  or  which  shall  be  made  under 
their  authority,  or  of  which  the  circuit 
courts  of  the  United  States  are  given 
jurisdiction,  which  are  now  pending  or 
may  hereafter  be  brought  in  any  state 
court,  may  be  removed  by  the  de- 
fendant or  defendants  thereof  to  the  cir- 
cuit court  of  the  United  States  for  the 
proper  district.  U.S.  Rev.  Stat.  (Supp. 
1888),  c.  866,  g  2;  25  U.  S.  Stat,  at  L. 
(1S88),  c  866,  "g  2. 

Federal  Corporation. — A  corporation 
created  by  act  ot  congress  may  remove 
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a.  In  General. 


a  suit  brought  against  it  from  a  state 
court  to  a  federal  court,  on  the  ground 
that  such  suit  arises  under  the  laws  of 
the  United  States.  Ellis  v.  Atlantic, 
etc.,  R.  Co.,  134  Mass.  338;  Pacific 
Railroad  Removal  Cases,  115  U.  S.  i; 
Supreme  Lodge,  etc.,  v.  Wilson,  66 
Fed.  Rep   785. 

Must  Appear  from  Plaintiff's  Pleading. 
—  A  case  not  depending  on  the  citizen- 
ship of  the  parties,  or  otherwise 
specially  provided  for,  cannot  be  re- 
moved from  the  state  court  to  the  cir- 
cuit court  of  the  United  States  as  one 
arising  under  the  constitution,  laws  or 
treaties  of  the  United  States,  unless  the 
federal  character  of  the  suit  appears  by 
the  plaintiff's  own  statement  of  his 
claim,  and  if  the  federal  nature  of  the 
claim  does  not  so  appear,  the  want 
thereof  cannot  be  supplied  by  any 
statement  in  the  petition  for  removal 
or  in  any  subsequent  pleading.  Darton 
V.  Sperry,  71  Conn.  339;  Chesapeake, 
etc.,  R.  Co.  V.  Smith,  loi  Ky.  707; 
Galveston,  etc.,  R.  Co.  v.  Texas,  170  U. 
S.  226;  Walker  v.  Collins,  167  U.  S.  57; 
Texas,  etc.,  R.  Co.  v.  Cody,  166  U.  S. 
606;  Oregon  Short  Line,  etc.,  R.  Co.  v. 
Skottowe,  162  U.  S.  490;  U.  S.  v. 
American  Bell  Telephone  Co.,  159  U. 
S.  548;  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, 155  U.  S.  482;  Tennessee  v. 
Union,  etc..  Bank,  152  U.  S.  454; 
Mayo  V.  Dockery,  108  Fed.  Rep.  897; 
Broadway  Ins.  Co.  v.  Chicago  Great 
Western  R.  Co.,  lol  Fed.  Rep.  507; 
Pitkin  V.  Cowen,  91  Fed.  Rep.  599; 
Johnson  v.  Wells,  91  Fed.  Rep.  i; 
Sturgeon  River  Boom  Co.  v.  W.  H. 
Sawyer  Lumber  Co.,  89  Fed.  Rep.  113; 
Speckart  v.  German  Nat.  Bank,  85  Fed. 
Rep.  12;  Kansas  v.  Atchison,  etc.,  R. 
Co.,  77  Fed.  Rep.  339;  Wichita  Nat. 
Bank  v.  Smith,  72  Fed.  Rep.  568;  Caples 
V.  Texas,  etc.,  R.  Co.,  67  Fed.  Rep.  9; 
Haggin  v.  Lewis,  66  Fed.  Rep.  199; 
Bailey  v.  Mosher,  63  Fed.  Rep.  48S. 

1.  Requisites  of  Petition,  Generally. — 
See  siiprn,  note  T,  p.  73. 

Facts  Showing  Federal  Question  In- 
volved.—  Under  the  act  of  1875,  it  was 
held  that  a  petition  for  removal  on  the 
ground  that  the  suit  arose  under  the 
constitution  or  laws  of  the  United 
States  should  state  facts  showing  that 
a  federal  question  was  involved,  and 
not  a  mere  conclusion  that  the  suit  was 
one  arising  under  the  constitution  or 
laws  of  the   United   States.     Gibbs  v. 


Crandall,  120  U.  S.  105;  Trafton  v. 
Nougues,  4  Sawy.  (U.  S.)  178. 

Under  the  present  statute,  it  has  been 
held  that  the  federal  character  of  the 
suit  must  appear  by  the  plaintiff's 
pleading,  and  under  this  rule  it  would 
seem  that  a  general  averment  in  the 
petition  that  the  suit  is  one  arising 
under  the  constitution  or  laws  of  the 
United  States  is  sufficient.  See  cases 
cited  supra,  note  i,  p.  79. 

Diverse  Citizenship  of  Parties.  —  I  n 
Speckart  J'.  German  Nat.  Bank,  85  Fed. 
Rep.  12,  the  court  said:  "  I  do  not 
understand  that  the  rule  which  requires 
that  the  diverse  citizenship  should  exist 
not  only  at  the  time  of  the  removal  but 
at  the  lime  of  the  commencement  of 
the  suit,  applies  when  the  ground  of 
removal  is  that  the  controversy  arises 
under  the  laws  of  the  United  States." 

Precedents.  —  In  Mitchell  v.  Smale, 
140  U.  S.  406,  the  petition  was  in  part 
as  follows: 

"  Your  petitioner  states  that  said  suit 
is  one  arising  under  the  laws  of  the 
United  States  in  this,  to  wit,  that  plain- 
tiff seeks  in  and  by  said  suit  to  recover 
lands  embraced  in  a  survey  of  public 
lands  made  by  the  government  of  the 
United  States  in  1874,  embracing  a  part 
of  said  section  twenty  (20),  t'p.j/  N.,  R. 
ij  E.,  jrt'/.  m.,  in  Illinois,  and  patents 
issued  under  said  survey  under  which 
your  petitioner  deraigned  title  in  fee 
simple  before  the  commencement  of 
said  suit  and  in  him  then  vested  by 
conveyance  from  the  patentee. 

That  the  plaintiff  claims  that  hp  is 
seised  of  the  fractional  tract  described 
in  the  declaration  as  the  grantee  of  one 
Horatio  D.  De  Witt;  that  the  said  sur- 
vey, patents  and  deeds  of  petitioner  are 
not  made  -in  pursuance  of  the  acts  of 
Congress  and  laws  of  the  United  States 
relating  to  the  surveying  and  disposi- 
tion of  the  public  lands  of  the  United 
States,  and  that  said  act  of  Congress 
and  laws  have  been  misconstrued  by 
the  said  land  department  and  disre- 
garded, and  that  said  survey,  patents, 
deeds  and  the  proceedings  of  the  land 
department  are  illegal  and  void  and  in 
violation  of  the  contract  rights  of  said 
Mitchell  under  the  laws  of  the  United 
States,  that  by  virtue  of  the  alleged 
ownership  of  said  fractional  tract  de- 
scribed in  the  declaration  he,  the  plain- 
tiff, under  and  in  pursuance  of  said  act 
of  Congress  and   laws   of  the    United 
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States,  is  also  the  owner  of  said  lands 
so  owned  by  your  petitioner  by  virtue 
of  said  survey  of  1874  and  patents  and 
deeds  thereunder.  This  petitioner 
claims  title  in  fee  to  said  lands  other 
than  said  fractional  tract  by  virtue  of 
said  survey  of  1874,  said  patents  and 
deeds  issued  thereunder  in  pursuance 
of  the  act  of  Congress  aforesaid  and 
laws  of  the  United  States,  and  there- 
fore states  that  said  suit  is  one  arising 
under  the  laws  of  the  United  States 
entitling  this  petitioner  to  a  removal  of 
the  suit  under  the  act  of  Congress 
entitled  '  An  act  to  determine  the  juris- 
diction of  the  Circuit  Courts  of  the 
United  States,  and  to  regulate  the  re- 
moval of  the  causes  from  the  state 
courts,  and  for  other  purposes,'  in  force 
March  3,  1875,  for  that  cause  alone." 

It  was  held  that  the  petition  pre- 
sented a  case  arising  under  the  laws 
of  the  United  States. 

The  following  petition  and  affidavit 
are  copied  from  the  records  in  Bock  v. 
Perkins,  139  U.  S.  628: 

"  In  the  District  Court  of  the  state  of 
Iowa  in  and  for  Dubuqtie  Co. 
William  O.   Bock,   As-"] 

signee     of     H.     P.  I  Petition  for  Re- 

Lane,  plaintiff.  |     moval  to    the 

vs.  {■    Circuit  Court 

George  D.  Perkins,  W.       of    the  United 

H.  Thrift,    Timothy       States. 

Hopkins, delendants. 
To  said  District  Court  of  the   state   of 

Iowa: 

Your  petitioners,  George  D.  Perkins, 
W.  H.  Thrift,  and  Timothy  Hopkins, 
defendants  in  the  above  entitled  suit, 
respectfully  show  that  this  is  a  suit 
where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of 
fve  hundred  do\la.TS,  and  arising  under 
the  laws  of  the  United  States,  more  of 
the  particulars  thereof  and  of  the  matter 
out  of  which  the  same  arises  being  set 
forth  in  the  affidavit  of  said  IV.  H. 
Thrift,  hereto  attached,  and  made  a 
part   hereof,  and    marked  Exhibit'^.' 

And  petitioners  file  herewith  a  bond, 
with  good  and  sufficient  surety,  for 
their  entering  in  the  Circuit  Co\xrtof  the 
United  States  to  be  held  in  the  northern 
district  of  Iowa,  where  this  suit  is  pend- 
ing, on  the  /frj/ day  of  its  next  session, 
a  copy  of  the  record  in  this  suit,  and 
for  paying  all  costs  that  may  be  awarded 
by  the  said  Circuit  Court  of  the  United 
States  if  said  court  shall  hold  that  this 
suit  was  wrongfully  or  improperly 
removed  thereto,  and  also  for  their 
appearing  and  entering  special  bail  in 
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this  suit  if  special  bail  was  originally 
requisite  herein,  and  petitioners  pray 
that  this  court  accept  this  petition  and 
said  bond,  order  the  removal  of  this 
suit  into  the  said  Circuit  Court  of  the 
United  States  and  proceed  no  further 
herein. 

Henderson,  Hurd  &'  Daniels, 

Attorneys  for  Petitioners." 

Exhibit  "A"  was  as  follows: 

In  the  District  Court  of  Iowa  in  and 
for  Dubuque  county. 
William   0.  Bock,  As-' 

signee     of     H.     P. 

Lane, 

.  vs.  }- Affidavit. 

George  D.  Perkins,  W.  j 

H.    Thrift,    Timothy  \ 

Hopkins.  j 

State  of  Iowa,  \ 

Dubuque  County,  f 

I,  W.  H.  Thrift,  being  duly  sworn, 
depose  and  say  that  I  am  one  of  the 
defendants  in  the  above  entitled  action 
and  have  knowledge  of  all  the  allega- 
tions of  the  petition  in  said  action 
of  the  facts  out  of  which  said  action 
has  arisen,  and  I  further  say  that 
at  the  times  mentioned  in  said  peti- 
tion defendant,  George  D.  Perkins, 
was  and  still  is  the  marshal  of  the 
United  States  for  the  northern  district 
of  Iowa,  and  defendant,  W.  H.  Thrift, 
was  and  now  is  his  deputy,  and  de- 
fendant, Timothy  Hopkins,  then  was 
and  now  is  a  special  deputy  of  said 
marshal;  that  the  said  Perkins  never 
took  or  had  possession  of  any  of  the 
property  mentioned  in  said  petition, 
nor  did  any  act  therein  complained  of; 
that  the  only  defendants  who  ever  took 
possession  of  any  of  said  property  or 
did  any  act  complained  of  in  said  peti- 
tion or  had  any  personal  connection 
with  any  of  the  acts  complained  of,  are 
the  said  Thrift  and  the  said  Hopkins, 
and  that  the  said  Perkins  can  be  held 
liable  to  plaintiff  in  this  action  only  by 
reason  of  his  responsibility  under  the 
laws  of  the  United  States  for  the  acts 
of  his  deputies;  that  the  only  taking  or 
possession  or  other  act  complained 
of  was  done  under  and  by  virtue  of 
certain  writs  of  attachment  issued  out 
of  the  Circuit  Court  of  the  United  States 
for  the  northern  district  of  loiva  in  cer- 
tain actions  therein  pending  against  H. 
P.  Lane  and  directed  to  said  Perkins  as 
marshal  as  aforesaid;  that  in  this  action 
plaintiff  seeks  to  recover  of  defendant, 
being  the  marshal  of  the  United  States 
for  the  northern  district  of  Iowa,  and 
his  deputies,  damages  for  a  pretended 
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State  of  Illinois  \  ^^      ^^  ^j^^  Circuit  Court  of  Cook  County. 
County  of  Cook.  \  •' 

\^^^        '  '      (.  Petition  to  Remove  this  Case  to  the  United 

V  2      J  D      A  c^   A  ^t.   \  States  Circuit  Court. 

Richard  Roe,  defendant.  ) 

To  the  Honorable  the  Circuit  Court  of  Cook  County,  State  oi  Illinois: 

Your  petitioner,  Richard  Roe,  respectfully  shows  that  be  is  the 
defendant  in  the  above  entitled  suit.  That  the  matter  in  dispute 
therein  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
two  thousand  dollars. 

Your  petitioner  further  shows  that  said  suit  is  of  a  civil  nature 
(^Here  state  nature  of  suit  and  relief  asked  ^. 

Your  petitioner  further  shows  that  said  suit  is  one  arising  under 
the  laws  of  the  United  States,  in  this,  to  wit:  (^Here  state  facts  show- 
ing the  federal  character  of  the  case). 

Your  petitioner  further  shows  that  the  said  defendant,  your  peti- 
tioner, was  at  the  time  of  the  commencement  of  this  suit,  and  still 
is,  a  citizen  and  resident  of  the  state  of  Nezu  York  and  a  nonresident 
of  the  state  of  Illinois,  and  that  the  above  named  plaintiff  was  at  the 
time  of  the  commencement  of  this  suit,  and  still  is,  a  citizen  and 
resident  of  the  state  of  Illinois. 

Your  petitioner  offers  herewith  a  bond,  with  good  and  sufificient 
surety  in  the  penal  sum  of  ten  thousand  dollars,  conditioned  for  his 
entering  in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  on  the  first  day  of  the  next  session  of  said  court, 
a  copy  of  the  record  in  this  suit,  and  for  paying  all  costs  that  may 
be  awarded  by  said  Circuit  Court  of  the  United  States  if  said  court 
shall  hold  that  this  suit  was  wrongfully  or  improperly  removed 
thereto. 

Your  petitioner  therefore  prays  this  honorable  court  to  proceed 
no  further  herein,  except  to  make  an  order  of  removal  as  required 
by  law,  and  to  accept  the  said  surety  and  bond,  and  to  cause  the 
record  in  this  case  to  be  removed  into  said  Circuit  Court  of  the  United 
States  within  and  for  the  Northern  District  of  Illinois,  according  to 
the  statute  in  such  case  made  and  provided. 

And  your  petitioner  will  ever  pray,  etc. 

Richard  Roe. 

(^Verification  as  in  Form  No.  17539.) 

trespass   in   seizing   by   said   deputies  //.  T'^ri// before  me,  a  notary  public  of 

certain  goods   claimed  by  plaintiff   to  Iowa  in  and  for  said  Dubuque  county, 

belong  to  him  underwrits  of  attachment  this  yth  day  oifany,  iZ8^. 

issued    from    the  United   States   Circuit  (seal)                  Louis  G.  Hurd, 

Court  in   and   for  said  district  against  Notary  Public, 

other  persons  than  plaintiff,  and  that  the  The  case  was  removed  as  one  arising 

actsand  doingsof  defendants  under  said  under  the  laws  of  the   United   States, 

writs  and  the  laws  of  the  United  States  and  a  motion  to  remand   to  the  state 

applicable  thereto,  constitute  grounds  court  was  denied. 

of  the  liability  claimed  by  plaintiff  in  1.   United  States.  —  Rev.  Stat.  (Supp. 

this  action,  and  are  relied  on   by  de-  1888),   c.  866;  25  Stat,   at  L.  (1888),  c. 

fendants  for  their  defense.  866. 

W.  H.  Thrift.  See  also,  generally,    supra,    note   I, 

Subscribed  and  sworn  to  by  said  W.  p.  80. 

82  Volume  16. 


17532.  REMOVAL  OF  CAUSES.  17532. 

b.  Under  Patent  Laws. 

Form  No.  17532.' 

New  York  Supreme  Court. 
County  oi  New  York. 

American  Solid  Leather  Button  Company,  plaintiff, 
against 
Empire  State  Nail  Company.^  defendant. 
To  the  honorable  the  Supreme  Court  of  the  state  oi  New  York  i or 
the  Jirst  judicial  district. 
The  petition  of  the  Empire  State  Nail  Compa?iy,  the  above  named 
defendant,  alleges  and   respectfully   shows   to   the  court,  that  is  to 
say: 

I.  That  your  petitioner  is  the  defendant  in  this  suit  and  that  the 
said  suit  was  brought  hy  X.\\t  American  Solid  Leather  Button  Company, 
plaintiff,  on  or  about  July  22d,  i891,  in  the  Supreme  Court  of  the 
state  oi  New  York,  to  be  held  in  the  county  oiNe7a  York,  in  the  said 
^rst  judicial  district,  and  that  the  said  plaintiff  is  and  was  at  the 
time  of  bringing  this  suit  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  oi  Rhode  Lsland  a.nd  a  citizen  of  said  state 
oi  Rhode  Island,  and  that  your  petitioner  is  and  was  at  the  said  time 
of  bringing  this  suit,  a  corporation  organized  and  existing  under 
the  laws  of  the  state  oi  Ne7v  York  and  a  citizen  of  said  state. 

II.  And  that  the  said  suit  is  of  a  civil  nature  in  equity  and  arises 
under  the  constitution  or  laws  of  the  United  States,  and  that  the 
matter  in  dispute  therein  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars  {%2,00O),  all  as  will  herein- 
after more  fully  appear. 

III.  That  said  plaintiff  alleges  in  its  complaint  in  this  suit  that  one 
Thomas  F.  N.  Finch,  of  Worcester,  Efigland,  was  before  the.M/r^day 
oi  February,  188 1,  the  inventor  of  and  in  the  sole  possession  of  the 
invention  described  and  claimed  under  Letters  Patent  of  the  United 
States,  No.  370,614,  a  copy  of  the  specifications  of  which  letters 
patent  is  attached  to  the  complaint  in  this  suit;  that  about  the  third 
day  of  February,  188 1,  one  Latimer  B.  N  Finch,  acting  as  the  agent 
and  representative  of  the  said  Thomas  F.  N.  Finch,  entered  into  an 
arrangement  with  George  W.  Prentiss,  oi  Providence,  R.  I.,  William  R. 
Talbot,  oi  North  Kingston,  R.  I.,  and  Charles  R.  Bailey,  of  said  Provi- 
dence, by  reason  of  which  agreement  amongst  other  things  the  said 
Prentiss,  Bailey  and  Talbot  became  the  owners  of  said  invention, 
together  with  the  right  to  patent  the  said  invention  in  the  United 
States,  and  the  owners  of  any  letters  patent  of  the  United  States 
which  might  thereafter  be  granted  for  the  said  invention;  that  there- 
after the  said  Thomas  F.  N.  Finch  ratified  and  acquiesced  in  the  acts 
of  the  said  Latimer  B.  N.  Finch;    that   thereafter  in   or  about   the 

1.    United  States. — Rev.  Stat.  (Supp.  Rep.     741,     and    is    copied    from    the 

1888),  c.  866;  25  Stat,  at  L.    (1888),    c.  records.     The  cause  was  removed  and 

866.  a  motion  to  remand  was  denied. 

This  is  the  form  of  petition  in  the         See   also,  generally,   supra,   note    i, 

case  of  American  Solid  Leather  Button  p.  80. 
Co.  V.  Empire  State   Nail  Co.,  47  Fed. 
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month  of  J/oy,  \Z81,  a  corporation  was  created  by  the  general 
assembly  of  the  state  oi  Rhode  Island.,  under  the  name  of  \.\\^  American 
Solid  Leather  Button  Company.,  the  said  corporation  being  the  plaintiff 
in  this  suit;  that  the  plaintiff  in  this  suit  thereafter  acquired  and 
now  holds  and  enjoys  all  the  rights  of  the  said  Finch,  Prentiss,  Talbot 
and  Bailey,  of  every  nature  and  kind,  existing  under  the  said  agree- 
ment of  February  3d,  iS81,  and  amongst  other  things  acquired  the 
entire  right,  title  and  interest  to  the  said  invention  and  to  the  said 
Letters  Patent  above  named;  that  on  the  2d  day  oi  November,  188I, 
the  said  Thomas  F.  N.  Finch  filed  an  application  in  the  United  States 
Patent  Office  for  Letters  Patent  for  the  invention  above  referred  to, 
which  application  was  allowed  and  upon  which  application  the 
Letters  Patent  'So.370,61J}.  were  granted  to  one  /.  Wilson  McCrillis, 
of  Providence,  R.  /.,  as  assignee;  that  prior  to  the  issuance  of  the 
said  Letters  Patent  No.  370,6H  said  Thomas F.  N.  Finch  did  make 
and  execute  to  the  said  /.  Wilson  McCrillis  an  assignment  of  all  his 
rights  in  and  to  the  said  invention  and  in  and  to  the  Letters  Patent 
to  be  issued  therefor;  that  thereafter,  in  December.,  zS84,  the  said 
McCrillis  assigned  all  his  right,  title  and  interest  in  and  to 
the  said  Letters  Patent  and  invention  to  one  Samuel  D.  Church,  and 
said  Latimer  B.  N.  Finch,  and  that  thereafter,  on  July  16th,  1886, 
said  Church  and  said  Latimer  B.  N.  Finch  assigned  all  their  right, 
title  and  interest  in  and  to  the  said  Letters  Patent  and  invention  to 
the  said  Thomas  F.  N.  Finch;  that  thereafter  on  December  20th,  1S86, 
said  Thomas  F.  N.  Finch  assigned  all  his  right,  title  and  interest  in 
and  to  the  said  invention  and  Letters  Patent  to  the  Finch  Manu- 
facturing Company;  that  thereafter,  on  the  first  day  of  November., 
1888,  said  Finch  Manufacturing  Co7npany  assigned  all  its  right,  title 
and  interest  in  and  to  the  said  invention  and  Letters  Patent  to  one 
Thomas  V.  Johnson  of  the  city  of  New  York;  that  thereafter,  on  the 
20th  day  oi  November,  \888,  the  said  Thomas  V.  Johnson  assigned  all 
his  right,  title  and  interest  in  and  to  the  said  Letters  Patent  and 
invention  to  your  petitioner,  the  defendant  in  this  suit;  that  each  and 
all  of  the  parties  above  named  who  have  now  or  at  any  time  have 
had  any  right,  title  or  interest  in  or  to  the  said  invention  and  Letters 
Patent,  had,  before  acquiring  any  interest  therein,  full  knowledge 
of  the  plaintiff's  rights  in  the  premises  arising  out  of  and  by 
virtue  of  the  said  agreement  of  February  3d,  \881;  that  the  defend- 
ant herein  before  taking  title  to  said  invention  and  patent  was 
aware  of  the  claims  of  the  plaintiff  as  to  the  ownership  of  the 
Letters  Patent;  that  by  virtue  of  the  premises  the  plaintiff  became 
and  now  is  the  owner  of  the  invention  described  and  claimed  in  the 
said  Letters  Patent  No.  370,614  and  of  the  said  Letters  Patent 
themselves;  and  that  by  reason  of  the  premises  the  assignment 
of  the  said  invention  and  Letters  Patent  to  the  defendant  was  null 
and  void,  all  as  is  more  fully  set  out  in  the  complaint  in  this  suit  in 
paragraphs  2  to  33  inclusive,  to  which  complaint  defendant  refers 
and  a  copy  of  which  is  annexed  hereto. 

IV.  That  the  plaintiff  in  this  suit  demands  judgment  that  the  said 
defendant  be  compelled  to  assign  to  the  plaintiff  all  of  the  defend- 
ant's right,  title  and  interest  in  and   to   said  Letters  Patent  of  the 
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United  States  and  the  said  invention,  and  to  execute  such  assign- 
ment as  may  be  necessary  for  this  purpose. 

V.  That  the  said  complaint  does  not  allege  that  the  said  agree- 
ment of  February  Sd,  iS81,  was  ever  recorded  in  the  United  States 
patent  office  in  accordance  with  the  provisions  of  section  4S9S  of  the 
United  States  Revised  Statutes,  and  your  petitioner  alleges  that  it 
never  was  so  recorded;  and  your  petitioner  alleges  that  neither  the 
said  Thomas  F.  H.  Finch  nor  the  Finch  Manufacturing  Company^  nor 
Thomas  F.  Johnson^  nor  your  petitioner,  the  defendant  herein,  at  the 
time  of  acquiring  title  to  the  said  Letters  Patent  respectively,  had 
notice  of  the  alleged  rights  of  the  said  plaintiff,  or  of  the  said  agree- 
ment of  February  3d,  iS81,  such  as  is  required  by  section  ^898  of  the 
Revised  Statutes  of  the  United  States;  and  that  the  said  Letters 
Patent  were  assigned  to  the  said  Thomas  V.  Johnson  and  the  said 
Empire  State  Nail  Company  respectively,  for  a  valuable  consideration, 
and  upon  information  and  belief  that  the  said  patent  was  also 
assigned  to  the  said  Thomas  F.  N.  Finch  and  the  said  Finch  Manu- 
facturing Company  for  a  valuable  consideration,  as  to  each  of  the 
said  parties,  therefore,  the  said  alleged  agreement  or  assignment  of 
February  3d,  iS81,  was  null  and  void  under  the  provisions  of  the 
said  section  of  the  United  States  Revised  Statutes;  and  that  each  of 
the  said  parties  acquired  a  good  and  valid  title  respectively  to  the 
said  United  States  Letters  Patent  No.  370,614,  and  conveyed  a  good 
and  valid  title  to  the  said  patent  to  his  or  its  assignee. 

VL  That  your  petitioner,  the  defendant  in  this  suit,  has  a  good 
and  sufficient  defense  to  this  suit  under  and  pursuant  to  the  provi- 
sions of  the  said  section  4^98  of  the  United  States  Revised  Statutes, 
in  that  the  said  Thomas  V.Johnson,  the  assignor  of  your  petitioner, 
acquired  title  to  the  said  patent  for  a  valuable  consideration  without 
notice,  and  the  assignment  to  your  petitioner  of  the  said  patent  by 
the  said  Johnson  conveyed  to  your  petitioner  a  good  and  valid  title 
to  the  said  patent,  irrespective  of  whether  your  petitioner  had  notice 
of  the  said  agreement  of  February  3d,  \'681,  or  not. 

VII.  That  your  petitioner,  the  defendant  in  this  suit,  has  a  good 
and  sufficient  defense  to  this  suit  under  and  pursuant  to  the  provi- 
sions of  the  said  section  Jf.898  of  the  United  States  Revised  Statutes, 
in  that  your  petitioner  claims  title  to  the  said  patent  under  an  assign- 
ment for  a  valuable  consideration,  from  a  party  having  the  record 
title  to  the  said  patent,  your  petitioner  having  no  notice  at  the  time 
of  the  said  assignment  or  the  alleged  prior  unrecorded  assignment  to 
the  plaintiff's  assignors  of  February  3d,  i881. 

VII.  That  said  suit  arises,  therefore,  under  the  provisions  of  sec- 
tions 4S84-  and  4^98  of  the  Revised  Statutes  of  the  United  States, 
and  that  the  rights  of  the  parties  in  this  suit  depend  upon  and  will 
necessarily  be  determined  by  the  construction  and  effect  of  the  said 
sections  of  the  United  States  Revised  Statutes  and  the  applica- 
tion of  the  said  sections  to  the  facts  that  may  be  proven  in  this 
case. 

VIII.  That  it  is  necessary,  for  a  determination  of  the  controversies 
in  this  suit,  for  the  court  to  determine  whether  the  agreement  of 
February  3d,  iS91,  referred  to  in  the  complaint  herein,  was  or  was 
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not  an  assignment  under  said  sections  of  the  United  States  Revised 
Statutes,  and  to  decide  whether,  if  the  said  agreement  was  an  assign- 
ment, it  is  void  under  the  provisions  of  said  section  1^898  of  the 
Revised  Statutes  as  against  this  defendant,  and  to  construe  said 
section  1^898  of  the  Revised  Statutes  of  the  United  States  as  to 
what  notice  is  required  of  a  prior  unrecorded  assignment  of  a 
patent. 

IX.  That  the  value  of  the  residue  of  the  term  of  the  said  Letters 
Patent  was  at  the  time  of  the  commencement  of  this  suit  and  is  now 
greatly  in  excess  of  two  thousand  ^oWzx"-,;  that  the  annual  profit  which 
is  made  out  of  the  manufacture  and  sale  of  the  invention  claimed  in 
said  Letters  Patent  exceeds  to-day  the  sum  of  %2fi00,  and  that  the 
matter  in  dispute  in  this  suit  therefore  exceeds  said  sum  of  %'2.,000, 
exclusive  of  interest  and  costs. 

X,  And  your  petitioner  further  respectfully  represents  that  the 
answer  in  this  suit  is  not  due  until  the  21st  day  of  September,  i891; 
that  this  suit  has  therefore  not  yet  been  tried,  and  that  the  same  is 
pending  for  trial  in  this  court  in  the  county  of  A^ew  York,  in  \.\v^  first 
judicial  district,  and  that  the  present  term  of  this  court  is  the  first 
term  at  which  this  suit  could  possibly  have  been  tried,  and  that  your 
petitioner  desires  to  remove  this  suit  before  the  trial  thereof  into  the 
next  Circuit  Court  of  the  United  States  to  be  held  in  the  Southern  Dis- 
trict of  New  York,  in  the  Second  Circuit,  in  pursuance  of  the  provi- 
sions of  law  as  contained  in  the  act  of  congress  approved  March  3d, 
1875,  relating  to  the  removal  of  causes  in  certain  cases  from  state 
courts,  as  corrected  and  amended  by  United  States  statutes  of  March 
3d,  1887,  and  August  13th,  i888  (see  St.  March  3,  1887,  ch.  373  (24 
St.  552),  and  also  see  St.  August  13,  1888(25  St.  434). 

XL  And  that  your  petitioner  is  ready  and  willing  to  give  such 
good  and  sufficient  surety  as  this  court  may  direct  for  its  doing  all 
acts  and  things  required  to  be  done  by  the  said  provisions  of  law  upon 
the  removal  of  a  suit  into  the  United  States  court,  and  your  peti- 
tioner offers  herewith  its  bond  executed  by  your  petitioner  as  principal 
and  George  W.  Granville  oi  New  York  city  as  surety,  in  the  penal  sum 
of  one  thousand  dioWdiX'i,  conditioned  that  your  petitioner  shall  enter  in 
the  next  Circuit  Court  of  the  United  States  to  be  held  in  the  Southern 
District  of  New  York,  in  the  Second  Circuit,  on  the  first  day  of  its 
session,  a  copy  of  the  record  in  this  suit,  and  shall  pay  all  costs  that 
may  be  awarded  by  the  said  Circuit  Court  if  said  court  shall  hold  that 
such  suit  was  wrongfully  or  improperly  removed  thereto,  and  also 
that  your  petitioner  shall  appear  and  enter  special  bail  in  this  suit  if 
special  bail  is  originally  requested  therein,  and  that  your  petitioner 
shall  do  such  other  appropriate  acts  as  by  said  act  of  congress  are 
required  to  be  done  upon  the  removal  of  the  suit  into  the  United 
States  court,  and  give  good  and  sufficient  surety  according  to  the 
said  provisions  of  law  on  the  removal  of  the  suit  into  the  United 
States  court.  And  your  petitioner  therefore  prays  that  the  said  bond 
may  be  accepted  as  good  and  sufficient  surety  according  to  the  said 
provisions  of  law,  and  that  the  said  suit  may  be  removed  into  the 
next  Circuit  Court  of  the  United  States,  to  be  held  in  the  Southern 
District  of  New  York,  in  the  Second  Circuit,  pursuant  to  the  statutes 
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of  the  United  States  in  such  case  made  and  provided,  and  that  no 
further  proceedings  may  be  had  therein  in  this  court. 
And  your  petitioner  will  ever  pray,  etc. 

Empire  State  Nail  Company. 
By  Thomas  V.  Johnson,  Prest. 
Witter  &"  Kenyon, 

38  Park  Row,  New  York  City, 

Attorneys  for  defendant. 
State  of  Ne7u  York,  city  and  county  of  New  York,  ss. 

Thomas  V.Johnson,  being  duly  sworn,  says,  that  he  is  the  president 
of  l\\^  Empire  State  Nail  Co7npany,  the  defendant  in  the  above  entitled 
action;  that  the  foregoing  petition  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true.  That 
the  reason  why  this  verification  is  not  made  by  defendant  is  because 
it  is  a  corporation;  that  deponent  is  an  officer  of  the  same,  to  wit, 
President;  that  the  grounds  of  his  belief  as  to  all  matters  not  therein 
stated  upon  his  knowledge  are  papers  and  books  in  defendant's  and 
deponent's  possession,  statements  of  agents  and  employees  of 
defendant  and  the  public  records. 

Thomas  V.  Johnson. 
Sworn  to  before  me  this  17th  day  of  September,  i891. 
(seal)  Herbert  H.  Gibbs,  Notary  Public, 

City  and  county  of  New  York. 

e.  Under  Revenue  Laws. 

Form  No.  17533-^ 

Supreme  Court,  City  and  County  of  Ne7v  York. 
William  Crawford,  plaintiff, 
against 
William   L.  Hubbell,    as    treasurer    of    The  j 
Adams  Express  Company,  defendant.         J 
To  the  Supreme  Court  of  the  state  of  New  York: 

The  petition  of  William  L.  Hubbell,  Treasurer  of  The  Adams 
Express  Company,  the  above-named  defendant,  respectfully  shows  to 
this  honorable  court: 

I. 
Your  petitioner,  who  is  the  defendant  in  the  above-entitled  suit, 
was  at  the  commencement  thereof  and  still  is  a  citizen  and  resident 
of  the  state  of  Connecticut;  and  the  above-named  plaintiff  was  at  the 
time  of  the  commencement  of  the  above-entitled  suit  and  still  is  a 
citizen  and  resident  of  the  state  of  New  York. 

II. 
This  suit  is  a  suit  of  a  civil  nature  in  equity,  wherein  the  matter 

1.  United  States.  —  Rev.  Stat.  (Supp.  This  is  the  form  of  petition  in  the 
l888),  c.  866;  25  Stat,  at  L.  (1S88),  c.  case  of  Crawford  v.  Hubbell,  89  Fed. 
866.  Rep.  I,  and  is  copied  from  the  records. 

See  also,  generally,  supra,  note  i,  On  removal  of  the  cause,  there  was  a 
p.  80.  motion  to  remand,  which  was  denied. 
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and  amount  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
and  value  oi  five  thousand  dollars  {%5,000),  and  arising  under  the  con- 
stitution and  laws  of  the  United  States,  and  particularly  under  an  act 
of  congress  providing  internal  revenue,  entitled  "An  act  to  provide 
ways  and  means  to  meet  war  expenditures,"  approved  June  13,  1898, 
which  facts  appear  by  the  complaint  in  said  suit,  a  copy  of  which  is 
hereto  annexed  marked  "Schedule  A,"  and  reference  thereto  is 
prayed  as  a  part  of  this  petition,  as  fully  as  if  there  set  forth. 

III. 

The  matter  in  dispute  in  this  suit  is  whether  the  said  act  of  con- 
gress entitled  "  An  act  to  provide  ways  and  means  to  meet  war 
expenditures,  and  for  other  purposes,"  approved  June  13,  1898, 
imposes  upon  The  Adams  Express  Co?>ipany  and  requires  it  to  pay 
the  st^mp  tax  therein  provided  for,  of  one  cent  upon  every  bill  of 
lading  or  receipt  issued  by  such  express  company  for  goods  accepted 
by  it  for  transportation. 

The  plaintiff  contends  that  said  tax  is  by  law  imposed  upon  said 
express  company;  that  by  said  law  it  is  made  the  duty  of  said  express 
company  to  affix  said  stamps  to  said  bills  of  lading  or  receipts,  and 
to  pay  said  tax;  and  that  said  express  company  may  not  lawfully 
insist  that  the  plaintiff  and  other  shippers  of  express  packages  over 
its  lines  shall  provide  or  pay  for  the  stamps  to  be  affixed  to  such 
bills  of  lading  or  receipts. 

The  defendant  contends  that  said  tax  is  not  by  law  imposed  upon 
said  express  company,  and  that  the  said  express  company  may  law- 
fully insist  that  the  plaintiff  and'  other  persons  desiring  to  ship 
express  packages  over  its  lines  shall  provide  or  pay  for  such  stamps 
before  the  said  express  company  can  lawfully  be  required  to  accept 
such  packages  for  transportation;  and  that  the  said  express  com- 
pany may  lawfully  demand  and  collect  from  the  plaintiff  and  other 
shippers  desiring  to  ship  express  packages  over  its  lines  the  amount 
of  the  cost  of  said  stamps  in  addition  to  its  usual  and  reasonable 
rates,  as  demanded  and  received  by  it  from  the  plaintiff  and  other 
shippers  prior  to  July  1st,  iS98,  when  said  act  of  congress  so  far  as 
concerns  said  stamp-tax  took  effect. 

The  number  of  express  packages  ordinarily  shipped  over  the  said 
The  Adams  Express  Company's  lines  exceeds  ninety  thousand  of  such 
packages  per  day,  or  more  than  twenty-eight  millions  of  such  packages 
per  year;  and  if  it  should  be  decided,  as  the  plaintiff  contends,  that 
the  said  stamp-tax  is  by  said  law  of  congress  imposed  upon  the  said 
express  company^  and  that  it  is  the  duty  of  said  express  company 
to  pay  the  same,  the  said  express  company  would  be  required  to  pay 
therefor  more  than  ^00  per  day,  and  more  than  $280,000  per  year. 
The  matter  or  amount  in  dispute  in  this  suit  is  the  value  of  the  right 
claimed  by  said  The  Adams  Express  Company  to  require  the  plaintiff 
and  other  shippers  of  express  packages  over  its  lines  to  provide  or 
pay  for  said  stamps,  and  the  value  of  such  right  is  more  than  %280p00 
per  year. 

IV. 

This  suit  was  commenced  by  the  service  of  a  summons  and  com- 
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plaint,  notice  of  motion  for  injunction  and  affidavit  on  your  peti- 
tioner, the  defendant  above  named,  on  the  eighteenth  day  of  August, 
i898.  Your  petitioner  has  duly  appeared  in  said  suit,  and  your  peti- 
tioner's time  to  answer  or  plead  to  the  said  complaint  will  expire  on 
the  seventh  day  of  September,  i898,  and  your  petitioner  is  not  required 
by  the  laws  of  the  state  of  JVew  York  or  by  any  rule  of  the  said 
court  in  which  this  suit  is  brought  to  answer  or  plead  to  the  said 
complaint.  No  answer,  demurrer,  or  other  pleading  on  behalf  of 
the  defendant  has  yet  been  served  in  said  suit.  There  has  been  no 
trial  of  this  suit  in  this  honorable  court,  and  no  term  of  this  court 
at  which  this  suit  can  be  tried  has  been  held  since  the  same  was 
commenced. 

V. 
Your  petitioner  desires  to  remove  this  suit  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  where 
this  suit  is  pending,  in  pursuance  of  the  acts  of  congress  and  the 
statutes  of  the  United  States  in  such  case  made  and  provided. 

VI. 

Your  petitioner  has  made  and  herewith  files  a  bond  with  good  and 
sufficient  surety  for  his  entering  in  said  Circuit  Court  of  the  United 
States,  on  \.\i&  first  day  of  its  next  session,  a  copy  of  the  record  in 
this  suit,  and  paying  for  all  costs  that  may  be  awarded  by  said  Circuit 
Court  of  the  United  States  if  said  court  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed  or  transferred  thereto;  and  also 
for  their  appearing  and  entering  special  bail  in  this  suit  if  special 
bail  was  originally  requested  therein. 

VII. 

Your  petitioner  therefore  prays  this  honorable  court  to  accept 
this  petition  and  said  bond,  and  to  proceed  no  further  herein  except 
to  make  the  order  of  removal  required  by  law,  and  to  accept  and 
approve  this  petition  and  the  bond  and  sureties  filed  herewith;  and 
to  cause  the  record  in  this  suit  to  be  removed  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  A'ew  York,  in  which 
district  said  suit  is  now  pending. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray,  etc. 
Dated  New  York,  August  25th,  iS98. 

Seward,  Guthrie  c?^  Steele, 

Attorneys  for  Petitioner, 

Jfi  Wall  street.  New  York  City. 

City  and  County  of  New  York.  ) 

Charles  Steele,  being  duly  sworn,  doth  depose  and  say  that  he  is  a 
member  of  the  firm  of  Seward,  Guthrie  c^  Steele,  attorneys  for  the 
above  named  petitioner;  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true.  That  the  reason  why  this  verification  is  not  made  by  the 
petitioner  is  that  the  petitioner  is  not  within  the  city,  county  or 
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state  of  JVe^a  York.  That  deponent  is  also  secretary  of  The  Adams 
Express  Company,  and  that  the  sources  of  deponent's  knowledge  and 
information  in  regard  to  the  statements  contained  in  the  foregoing 
petition  are  his  familiarity  with  and  knowledge  of  the  affairs  of  said 
The  Adams  Express  Company  by  reason  of  his  position  as  secretary 
thereof,  and  also  statements  made  to  him  by  the  president  of  said  The 
Adams  Express  Company,  and  an  inspection  of  the  various  papers  and 
records  of  the  company  in  connection  therewith. 

Charles  Steele. 
Sworn  to  before  me  this  25th  day  of  August,  iS98. 

John  J.  Daly,  Notary  Public,  Kings  Co. 

d.  Petitioner  a  Receiver  of  National  Bank. 

Form  No.  17534 .' 

(Precedent  in  Speckart  v.  German  Nat.  Bank,  85  Fed.  Rep.  14.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  59  IS.) 
To  the  Honorable  Circuit  Court  in  and  for  the  County  of  Lee,  in  the 
State  of  Kentucky -.Y 

Your  petitioner,  K.  H.  Courtney,  receiver  of  the  German  National 
Bank,  would  respectfully  represent  unto  the  court  that  he  has  been 
appointed  by  the  comptroller  of  the  currency  and  now  is  receiver  of 
the  defendant  the  German  National  Bank,  and  the  said  appointment 
was  made  by  the  said  comptroller  under  the  laws  of  the  United  States, 
and  especially  under  that  law  commonly  called  the  "  National  Bank 
Act;"  that  the  suit  herein  is  one  arising  under  the  constitution  and 
laws  of  the  United  States;  that  it  involves  largely  more  than  %5,000. 
Your  petitioner  now  presents  herein  this  petition,  and  also  a  bond 
duly  executed  according  to  law,  and  asks  that  this  petition  be  filed, 
said  bond  accepted,  and  that  the  court  will  proceed  no  further 
herein;  and  your  petitioner  will  ever  pray. 

[R.  H.  Courtney.]* 

2.  In  Proceeding's  Against  Officers  Acting  Under  Revenue 
Laws  of  the  United  States.^ 

1.  United  States.  —  Rev.  Stat.  (Supp.  United  States  now  or  hereafter  enacted, 
1888),  c.  866;  25  Stat,  at  L.  (1888),  c.  866.  or  against  any  person  acting  under  or 

2.  An  order  was  made  in  this  case  to  by  authority  of  any  such  officer  on  ac- 
remove  the  cause  to  the  federal  court,  count  of  any  act  done  under  color  of 
A  motion  to  remand  was  overruled.  his    office  or  of  any  such   law.   or  on 

See   also,    generally;   supra,   note  i,  account  of  any  right,  title  or  authority 

p.  80.                            ,  claimed  by  such  officer  or  other  person 

3.  The  matter  enclosed  by  and  to  be  under  any  such  law,  such  suit  or  prose- 
supplied  within  []  will  not  be  found  in  cution  may,  at  any  time  before  the  trial 
the  reported  case.  or  final   hearing   thereof,  be  removed 

4.  The  matter  enclosed  by  [  ]  will  for  trial  into  the  circuit  court  next  to 
not  be  found  in  the  reported  case.  beholden  in  the  district  where  the  same 

5.  Federal  Officers.  —  When  any  civil  is  pending.  U.  S.  Rev.  Stat.  (1878),  § 
suit  or  criminal  prosecution  is  com-  643.  This  section  is  expressly  con- 
menced  in  any  court  of  the  state  against  tinned  in  force  by  24  U.  S.  Stat,  at  L. 
any  officer  appointed  under  or  acting  (1887),  c.  373,  §  5;  25  U.  S.  Stat,  at  L. 
by  authority  of  any  revenue  law  of  the  (1888),  c.  866,  §  5. 
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Requisites  of  Petition,  Generally.  —  See 
iupra,  note  i,  p.  73. 

Nature  of  the  suit  or  prosecution  must 
be  set  forth  in  the  petition.  U.  S.  Rev. 
Stat.  (1878),  §  643. 

Acting  in  Line  of  Duty.  —  The  petition 
must  show  that  the  act  charged  to  have 
been  done  by  petitioner  was  in  the  line 
of  his  duty  as  an  officer  of  the  United 
States.  State  v.  Fletcher,  22  Fed.  Rep. 
776. 

Yerification.  —  Petition  must  be  veri- 
fied by  affidavit.  U.  S.  Rev.  Stat. 
(1878).  i,  643. 

Certificate  of  Attorney.  —  A  certificate 
signed  by  an  attorney  or  counselor  at 
law  of  some  court  of  record  of  the  state 
where  the  suit  or  prosecution  is  com- 
menced, or  of  the  United  States,  that 
as  counsel  for  the  petitioner  he  has  ex- 
amined the  proceedings  against  him 
and  carefully  inquired  into  ail  the  mat- 
ters set  forth  in  the  petition,  and  that 
he  believes  them  to  be  true,  is  neces- 
sary.    U.  S.  Rev.  Stat.  (1878),  §  643. 

Precedents. —  In  Davis  t^.  South  Caro- 
lina, 107  U.  S.  597,  the  petition  was  as 
follows: 
"  United  Slates  of  America, 

District    of    South     Carolina,    Fourth 
Circuit. 
To  the  Judges  of  the  Circuit  Court: 

The  petition  of  Lemuel  J.  Davis,  cor- 
poral of  Company  K,  i8th  U.  S.  In- 
fantry, shows: 

That  some  time  in  February,  1876, 
he  was  detailed  to  serve  as  one  of  a 
guard  of  United  States  soldiers  to  aid 
Deputy  ^2iX%\i^\  James  Jarrett  in  mak- 
ing the  arrest  of  one  Brandy  Hall  nndex 
a  warrant  issued  by  a  U.  S.  commis- 
sioner, for  violation  of  internal  revenue 
laws  as  a  distiller. 

That  said  guard  of  U.  S.  soldiers 
consisted  of  t7i>o  men  under  the  com- 
mand of  First  Lieutenant  W.  A.  Miller, 
iSth  U.  S.  Infantry.  That  said  guard, 
under  command  of  said  Lieutenant 
Miller,  proceeded  with  Deputy  Marshal 
James  Jarrett  to  the  house  of  said 
Brandy  Hall,  for  the  purpose  of  arrest- 
ing him.  That  for  the  purpose  of  mak- 
ing the  arrest,  the  house  of  said  Hall 
was  surrounded.  This  petitioner  was 
stationed  at  the  back  door  of  the  house 
for  the  purpose  of  guarding  the  same, 
and  preventing  the  escape  of  said  Hall. 
That  the  deputy  marshal,  /arr^//,  went 
to  the  front  of  the  house  for  the  pur- 
pose of  effecting  an  entrance,  and  ar- 
resting said  Hall.  That  at  the  time  he 
did  so,  and  while  your  petitioner  was 
guarding  the  back  door,  said  Hall  made 


his  escape  through  a  hole  in  the  side  of 
the  house  near  where  petitioner  was 
standing,  sprang  past  him,  frightening 
his  horse  and  accidentally  discharging 
his  piece. 

That  by  the  discharge  of  his  said 
piece  the  said  Hall  was  shot  and  mor- 
tally wounded,  and  subsequently  died 
of  said  wound.  Your  petitioner  shows 
that  at  the  time  of  said  accident  he  was 
in  the  discharge  of  his  duty,  and  that 
said  shooting  of  said  Hall  was  purely 
accidental,  and  your  petitioner  is  in  no 
way  responsible  therefor.  Your  peti- 
tioner shows  that  he  has  been  arrested 
and  bound  over  for  trial  in  the  Circuit 
Court  cf  the  state  of  South  Carolina  for 
Spartanburg  county  for  the  murder  of 
said  Hall. 

That  an  indictment  by  the  grand 
jury  for  that  county  for  murder  was 
found  at  the  Au.i;ust  term  of  said  court 
against  your  petitioner,  and  your  peti- 
tioner was  put  upon  his  trial  thereon. 
That  the  jury  before  whom  he  was  tried 
found  your  petitioner  guilty  of  man- 
slaughter. That  the  court  thereupon 
set  aside  said  verdict  and  granted  a  new 
trial.  Your  petitioner  shows  that  he 
is  illegally  and  unlawfully  held  for 
trial  under  the  order  of  said  court,  and 
prays  your  honor  to  grant  a  writ  to  re- 
move said  cause  for  trial  in  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolijia,  now  being  held 
at  Columbia  in  said  state. 

Lemuel  J.  Davis. 

Personally  appears  before  me,  Cor- 
poral Lemuel  J.  Davis,  who,  being  duly 
sworn,    deposes    and    says    the    above 
petition  is  true  of  his  own  knowledge. 
Lemuel  J.  Davis. 

Sworn  and  subscribed  before  me  the 
second  day  of  December,  A.  D.  18715. 

(seal)  J.  E.  LLagood, 

C.  C.  C.  U.  S.  Dist.  of  S.  C. 
United  States  of  America, 

District  of  South  Carolina,  Fourth. 
Circuit: 

T-    J.     ^     T  I  T    r,     ■     )  Petition  for 

Ex -parte,  Lemuel  J.  Davis,  I    u  o  h  f.  a  « 

/c?//.  U.  S.  Infantry.       j    ^^^^^  ' 

I  certify  that  I  represented  the  peti- 
tioner upon  his  trial  at  Spartanburg; 
that  I  have  examined  the  proceedings 
against  him,  and  have  carefully  in- 
quired into  all  the  matters  set  forth  in 
the  petition  of  the  said  Davis,  and  be- 
lieve them  to  be  true. 

IVm.  E.  Earle." 

The  case  was  held  to  be  properly  re- 
moved. 

In  Virginia  v.  Bingham,  88  Fed.  Rep. 
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Form  No.  17535.' 

(Precedent  in  Tennessee  v.  Davis,  100  U.  S.  259.)* 

\{^Title  of  court  and  cause,  and  address  as  in  Form  No.  17343.)]^ 
Your  petitioner,  James  M.  Davis,  would  most  respectfully  show 
to  the  court  that  on  the  twenty- first  day  of  May,  x^^lS,  at  the  May 
Term  of  the  Circuit  Court  of  Grundy  county,  Tennessee,  the  grand 
jurors  for  the  State  of  Tennessee,  at  the  instance  of  E.  M.  Hayjies,  as 
prosecutor,  indicted  your  petitioner  for  wilfully,  premeditatedly, 
deliberately,  and  of  his  malice  aforethought  killing  one  J.  B.  Haynes, 
which  indictment  and  criminal  prosecution  so  instituted  is  still 
pending  against  your  petitioner  in  the  Circuit  Court  of  Gruttdy 
County,  within  the  middle  district  of  Tennessee. 

And  he  further  shows  that  no  murder  was  committed;  but,  on  the 
other  hand,  the  killing  was  committed  in  his  own  necessary  self- 
defense,  to  save  his  own  life;  that  at  the  time  the  alleged  act  for 
which  he  was  indicted  was  committed  he  was,  and  still  is,  an  officer 
of  the  United  States,  to  wit,  a  deputy  collector  of  internal  revenue, 
and  the  act  of  which  he  was  indicted  was  performed  in  his  own 
necessary  self-defense,  while  engaged  in  the  discharge  of  the  duties 
of  his  office  as  deputy  collector  of  internal  revenue;  and  he  was  act- 
ing by  and  under  the  authority  of  the  internal-revenue  laws  of  the 
United  States,  and  was  done  under  and  by  right  of  his  office,  to  wit, 
as  deputy  collector  of  internal  revenue.  It  is  his  duty  to  seize 
illicit  distilleries  and  the  apparatus  that  is   being  used  for  the  illicit 


561,  the  petition  for  removal  alleged  in 
substance  that  one  Thomas  Felts  was 
an  officer  of  the  United  States,  to  wit, 
a  deputy  collector  of  internal  revenue 
in  the  sixth  district  of  Virginia.  That 
petitioners  were  acting  as  part  of  a 
posse  under  the  control  of  the  said 
Felts,  and  that  while  said  Felts  was  in 
the  actual  discharge  of  his  official  duty 
he  and  the  petitioners  were  attacked 
and  fired  upon  from  ambush  by  per- 
sons supposed  to  be  in  sympathy  with 
and  who  were  defending  violators  of 
the  internal  revenue  lavvs^  That  peti- 
tioners returned  the  fire  in  self-defense. 
That  during  the  firing  the  petitioner 
Fitzwater  was  wounded  and  the  horses 
of  petitioners  were  shot  several  times. 
That  during  the  firing  several  hundred 
shots  were  exchanged.  That  there  were 
some  cattle  in  the  vicinity  of  the  firing, 
and  that  while  petitioners  have  no 
knowledge  that  any  injury  was  done 
to  said  cattle  by  the  promiscuous  firing 
which  took  place,  "  one  R.  D.  Allen 
has  made  complaint  and  information 
on  oath  before  Samuel  Via,  a  justice 
of  the  peace  of  Franklin  county,  Vir- 
ginia, charging  them  with  cruelty  to 
animals  under  the  statute  of  Virginia, 
and  further  charging  that  said  cattle 
had    been    shot    by   petitioners    which 


died.  "  Then  followed  the  warrant  is- 
sued by  the  justice  upon  the  complaint 
and  information.-  It  further  alleged 
that  petitioners  had  been  arrested  under 
the  said  warrant  and  were  held  under 
bail  to  answer  the  charge;  that  the 
prosecution  was  begun  for  an  act  done 
while  the  petitioners  were  under  the 
command  of  said  Felts,  and  that  said 
Felts  was  acting  under  the  color  of  his 
office  of  deputy  collector.  The  petition 
prayed  that  the  prosecution  be  removed 
into  the  circuit  court  of  the  United 
States.  The  prayer  of  the  petition  was 
granted,  and  a  motion  to  remand  the 
prosecution  to  the  state  court  was  over- 
ruled. 

1.  United  States.  — Rev.  Stat.  (1878), 
§  643;  24  Stat,  at  L.  (1887),  c.  373,  §  5; 
25  Stat,  at  L.  (1888),  c.  866,  §  5. 

2.  It  was  held  by  the  supreme  court 
that  the  petition  made  out  a  case  for 
the  removal  of  the  indictment  into  the 
circuit  court  of  the  United  States  under 
section  643  of  the  Revised  Statutes, 
and  that  it  was  in  the  form  prescribed 
by  that  section. 

See  also,  generally,  supra,  note  5, 
p.  90. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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and  unlawful  distillation  of  spirits,  and  while  so  attempting  to 
enforce  the  revenue  laws  of  the  United  States,  as  deputy  collector 
aforesaid,  he  was  assaulted  and  fired  upon  by  a  number  of  armed 
men,  and  in  defense  of  his  life  returned  the  fire. 

In  view  of  these  facts,  your  petitioner  prays  that  said  cause  may 
be  removed  from  the  Circuit  Court  of  Grundy  County  to  the  Circuit 
Court  of  the  United  States  for  the  Middle  District  of  Ten7iessee  for 
trial,  and  that  a  certiorari  issue.  And  as  in  duty  bound  he  will  ever 
pray. 

James  A.  Warder,  Attorney. 
District  of  Middle  Tennessee,  \ 
County  of  Davidson.  ) 

James  M.  Davis,  being  duly  sworn,  deposes  and  says  that  he  is 
the  petitioner  named  in  said  petition;  that  he  has  heard  the  same 
read,  and  knows  the  contents  thereof,  and  that  the  same  is  true  of 
his  own  knowledge. 

James  M .  Davis. 

Subscribed  and  sworn  to  before  me  this  ^«^.  IS,  iS78. 

(seal)  J  IV.  Campbell, 

U.  S.  Com'r  for  Middle  Tenn. 

[I,  James  A.  Warder,  an  attorney  entitled  to  practice  in  any  court 
of  record  of  the  state  of  Tennessee,  do  hereby  certify  that  as  counsel 
for  the  above  named  petitioner  James  M.  Davis,  I  have  examined  the 
proceedings  against  him  and  carefully  inquired  into  all  the  matters 
set  forth  in  the  petition,  and  that  I  believe  them  to  be  true. 

James  A.  Warder,  Attorney  for  Petitioner.]^ 

3.  On  Ground  of  Diverse  Citizenship.^ 
a.  Where  Controversy  is  Single. 

1.  The  matter  enclosed  by  [  ]  will  Arkansas  Valley  Smelting  Co.  v.  Cow- 
not  be  found  in  the  reported  case.  enhoven,  41  Fed.  Rep.  450. 

2.  Diverse  Citizenship.  —  Any  suit  of  a  Time  of  N'onresidence.  —  Nonresi- 
civil  nature  at  law  or  in  equity,  in  dence  must  be  shown  to  exist  at  the 
which  there  may  be  a  controversy  time  of  the  beginning  of  the  action, 
between  citizens  of  different  states,  Zebert  v.  Hunt,  108  Fed.  Rep.  449; 
may  be  removed  into  the  circuit  court  Frisbie  v.  Chesapeake,  etc.,  R.  Co.,  57 
of  the  United  States  for  the  proper  dis-  Fed.  Rep.  i;  Camprelle  v.  Balbach,  46 
trict  by  the  defendant  or  defendants  Fed.  Rep.  Si.  And  also  at  the  time  of  the 
therein  being  nonresidents  of  the  state,  filing  of  the  petition  for  removal.  Ze- 
U.  S.  Rev.  Stat.  (Supp.  1888).  c.  866,  §  bert  v.  Hunt,  108  Fed.  Rep.  449;  Oi-er- 
2;  25  U.  S.  Stat,  at  L.  (188S),  i;  2.  man  Wheel   Co.    v.  Pope   Mfg.   Co.,  46 

Requisites  of  Petition,  Generally.  —  See  Fed.  Rep.  577;   Freeman   v.  Butler,  39 

supfa,  note  I.  p.  73.  Fed.  Rep.  i. 

Nonresidence  of  Defendant — In  General.  Directly  Alleged.  —  Some  cases  hold 
—  That  defendant  was  a  nonresident  of  that  nonresidence  of  defendant  peti- 
the  state  where  suit  was  brought  must  tioner  must  be  directly  alleged,  and 
be  made  to  appear  by  the  petition  or  not  inferred  argumentatively  from 
elsewhere  in  the  record.  Zebert  v.  other  averments  in  the  petition.  Fife 
Hunt,  108  Fed.  Rep.  449;  Fife  v.  Whit-  v.  Whittell,  102  Fed.  Rep.  537;  Over- 
tell,  102  Fed.  Rep.  537.  And  where  man  Wheel  Co.  v.  Pope  Mfg.  Co.,  46 
there  are  several  defendants  nonresi-  Fed.  Rep.  577;  Hirschl  v.  ].  I.  Case 
dence  of  all  must  be  made  to  appear.  Threshing  Mach.  Co.,  42  Fed.  Rep. 
Parkinson  v.   Barr,   105  Fed.   Rep.  81;  803;  Scott  v.  Texas  Land,  etc.,  Co.,  41 
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(1)  By  All  Defendants  Jointly, ^ 
{a)  In  General. 


Fed.  Rep.  225;  Walker  v.  O'Neill,  38 
Fed.  Rep.  374;  Guarantee  Co.  v.  Lynch- 
burg First  Nat.  Bank,  95  Va.  480. 

In  Guarantee  Co.  v.  Lynchburg  First 
Nat.  Bank,  95  Va.  480,  the  petition  al- 
leged that  petitioner,  a  corporation,  was 
a  citizen  and  subject  of  the  Dominion  of 
Canada,  but  it  omitted  to  allege,  also, 
that  petitioner  was  not  a  resident  of  the 
state  of  Virginia,  where  the  suit  was 
brought,  and  it  was  held  that  the  alle- 
gation omitted  was  necessary. 

In  Fife  v.  Whittell,  102  Fed.  Rep. 
537,  the  petition  alleged  that  "  the 
defendant,  your  petitioner,  George  Whit- 
tell, is  now,  and  was  at  the  time  of  the 
filing  of  the  said  complaint,  a  citizen 
and  resident  of  the  state  of  iVeru  York." 
This  was  held  insufficient,  for  the 
reason  that  it  was  not  also  alleged 
that  defendant  was  a  nonresident  of 
the  state  of  California,  where  the  suit 
was  brought. 

In  Walker  v.  O'Neill,  38  Fed.  Rep. 
374,  the  petition  alleged  that  defendant 
was  at  the  commencement  of  the  suit 
against  him,  and  still  is,  a  subject  of 
the  Kingdom  of  Great  Britain  and 
Ireland,  but  failed  to  allege  that  he 
was  a  nonresident  of  the  state  of  Ken- 
tucky, where  the  suit  was  brought. 
The  petition  was  held  insufficient. 

Nonresidence  Inferred  frotn  Allegation 
of  Citizenship.  —  Other  cases,  however, 
hold  that  nonresidence  of  defendant 
need  not  be  directly  alleged;  that  it  is 
necessarily  inferred  from  an  allegation 
of  citizenship  in  a  state  other  than  that 
in  which  the  suit  is  brought.  Zebert 
V.  Hunt,  108  Fed.  Rep.  449.  Or,  in 
the  case  of  a  corporation,  that  it  was 
created  by  the  laws  of  another  state. 
Koshland  v.  National  F.  Ins.  Co.,  31 
Oregon  205;  Wilcox,  etc.,  Guano  Co. 
V.  Phoenix  Ins.  Co.,  60  Fed.  Rep.  929; 
Frisbie  v.  Chesapeake,  etc.,  R.  Co..  57 
Fed.  Rep.  i;  Myers  v.  Murray,  43  Fed. 
Rep.  695.  Or  those  of  a  foreign  country. 
Howard  v.  Gold  Reefs,  102  Fed.  Rep. 
657;  Shattuck  V.  North  British,  etc., 
Ins.  Co.,  58  Fed.  Rep.  609. 

In  Koshland  v.  National  F.  Ins.  Co., 
31  Oregon  205,  the  complaint  averred 
that  defendant  was  a  corporation 
created  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Connecti- 
cut, and  the  petition  for  removal 
alleged   that   the  corporation  "was  at 


the  time  of  the  commencement  of  this 
action  and  still  is  a  citizen  of  the  state 
of  Connecticut,  and  of  no  other  state, 
and  has  its  principal  office  and  place  of 
business  in  \.h&c\\.y  ol  Hartford,  in  said 
state  of  Connecticut."  It  was  held  that 
nonresidence  of  defendant  was  suf- 
ficiently shown. 

In  Zebert  v.  Hunt,  io3  Fed.  Rep. 
449,  the  petition  alleged  that  the  peti- 
tioner was  when  sued,  and  when  he 
askea  for  a  removal,  a  resident  of  the 
state  of  Ohio.  It  was  held  that  when 
he  alleged  he  was  a  resident  of  the 
state  of  Ohio  he  stated  a  fact  froTi 
which  the  law  deduced  the  conclusion 
that  he  was  not  at  the  same  time  resid- 
ing in  the  state  of  Indiana,  where  the 
complaint  of  plaintiff  was  filed.  The 
court  said  that  a  contrary  conclusion 
was  reached  in  Fife  v.  Whittell,  102 
Fed.  Rep.  537,  but  that  it  could  not  fol- 
low that  case. 

In  Stadlemann  v.  White  Line  Tow- 
ing Co.,  92  Fed.  Rep.  209,  the  allega- 
tion as  to  defendant's  citizenship  was 
as  follows:  "That  your  petitioner,  the 
defendant  in  the  above  entitled  suit, 
was  at  the  time  of  the  commencement 
of  said  suit,  and  still  is,  a  resident  and 
citizen  of  the  state  of  Illinois  and  a  non- 
resident of  the  state  of  Minnesota." 
This  was  held  to  be  sufficient. 

1.  AH  defendants  mast  join  in  the  peti- 
tion for  removal.  Guarantee  Co.  v. 
Lynchburg  First  Nat.  Bank,  95  Va. 
480:  Garner  v.  Providence  Second  Nat. 
Bank.  66  Fed.  Rep.  369;  Thompson  v. 
Chicago,  etc.,  R.  Co.,  60  Fed.  Rep.  773. 

Precedents  —  Sufjicient. — In  Hickman 
V.  Missouri,  etc.,  R.  Co.,  151  Mo.  644, 
the  petition  was  as  follows: 

"Your  petitioner  respectfully  shows 
that  it  is  the  defendant  in  the  above  en- 
titled suit;  that  at  and  prior  to  the  time 
of  the  institution  of  this  suit  the  de- 
fendant was,  ever  since  has  been,  and 
now  is,  a  corporation  created  and  exist- 
ing under  the  laws  of  the  state  of  Kan- 
sas; and  that  at  said  times  and  dates,  it 
was,  has  been,  and  now  is,  a  citizen  of 
the  state  of  Kansas,  and  nonresident  of 
the  state  of  Missouri,  in  which  this  suit 
is  brought;  that  the  plaintiffs  in  said 
suit,  at  the  time  of  the  institution 
thereof,  all  and  each  were,  ever  since 
have  been,  and  now  are,  citizens  and 
residents  of  the  state  of  Missouri.  That 
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the  said  suit  is  of  a  civil  nature  to  en- 
join the  collection  of  certain  charges 
for  the  transportation  of  passengers 
and  freight  over  and  across  a  bridge 
across  the  Missouri  river,  between  the 
counties  of  Cooper  and  Hotvard,  in  the 
state  of  Missouri,  and  that  the  amount 
and  matter  in  dispute  in  said  suit  ex- 
ceeds, exclusive  of  interest  and  costs, 
the  sum  and  value  of  t7vo  thousand  dol- 
lars. That  the  controversy  in  said  suit 
is  wholly  between  citizens  of  different 
states,  to  wit:  Between  your  petitioner, 
a  citizen  of  the  state  of  Kansas  at  the 
time  of  the  bringing  of  said  suit  and  at 
this  time,  and  the  said  plaintiffs,  who, 
eac.'i  and  all  of  them,  were  then,  and 
still  are.  citizens  of  the  state  of  Mis- 
souri^ and  your  petitioner  offers  here- 
with a  bond,  with  good  and  sufficient 
security,  for  its  entry  in  the  circuit 
court  of  the  Unite  i  States  iox  the  Central 
Division  of  the  Western  District  of  Mis- 
souri^ on  the  /frj/  day  of  the  next  regu- 
lar session  or  term,  of  a  copy  of  the 
record  in  this  suit,  and  for  paying  all 
costs  that  may  be  awarded  by  the  cir- 
cuit court  of  the  United  States,  if  said 
court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed 
thereto,  and  your  petitioner  prays  this 
honorable  court  to  proceed  no  further 
therein,  except  to  make  an  order  for 
the  removal  of  this  case  to  said  United 
States  circuit  court,  and  to  accept  the 
said  surety  and  bond,  and  to  cause 
the  record  herein  to  be  removed  into 
the  said  circuit  court  of  the  United 
States  in  and  for  the  Central  Division  of 
the  IVestern  District  of  Missouri,  and  it 
will  ever  pray." 

It  was  held  in  the  state  court  that  the 
state  of  Missouri  was  the  real  party 
plaintiff  and  the  petition  was  refused. 
In  the  supreme  court  of  the  United 
States,  however  (Missouri,  etc.,  R.  Co. 
V.  Missouri  Railroad,  etc.,  Com'rs, 
183  U.  S.  53),  the  judgment  of  the  state 
court  was  reversed  and  the  cause  or- 
dered removed  to  the  circuit  court. 

Insufficient.  —  In  Rooker  v.  Crinkley, 
113  N.  Car.  73,  the  petition  was  as  fol- 
lows: 

"  Your  petitioner,  the  defendant,  re- 
spectfully requests  the  court  to  remove 
the  above  entitled  action  for  trial  into 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  North  Caro- 
lina, which  will  be  held  in  the  city  of 
Kaleigh  on  the  first  Monday  in  June, 
i8qj,  for  the  following  reasons: 

(i)  That  defendant  is  not  a  citizen  of 
the  state  of  North   Carolina,   but  is  an 


alien  and  is  the  subject  of  //er  MajeUy 
Victoria,  Queen  of  England. 

(2)  That  it  appears  from  the  com- 
plaint that  the  amount  in  dispute  and 
claimed  of  the  defendant  by  the  plain- 
tiff is  more  than  $500,  and  is  for  rbe 
sum  of  %j.ooo.'" 

Annexed  to  this  petition  was  an  affi- 
davit of  defendant,  as  follows: 

"  W.  B.  Crinkley,  the  defendant, 
being  duly  sworn,  says  that  he  is.  and 
always  has  been,  a  citizen  and  subject 
of  Victoria,  Queen  of  England,  and 
though  he  resides  in  N^otth  Carolina, 
and  has  resided  in  said  state  for  more 
than  ten  years  past,  he  is  an  alien  and 
has  never  become  a  naturalized  citizen 
of  the  United  States  of  America,  having 
been  born  in  Ent^land." 

The  court  refused  to  remove  the  cause 
to  the  federal  court,  because  the  affi- 
davit did  not  shovv  that  defendant  was 
a  nonresident  as  well  as  an  alien. 

In  Herndon  v.  Lancashire  Ins.  Co., 
107  N.  Car.  191,  this  petition  is  set  out: 

"  The  defendant  respectfully  showeth 
to  the  court  — 

That  the  plaintiff  C.  M.  Herndon  is  a 
citizen,  resident  of  the  county  of  Dur- 
ham, state  of  North  Carolina,  in  the 
Western  District  of  North  Carolina  of 
the  Circuit  Court  of  the  United  States; 
that  his  co-plaintiffs.  G.  W.  S.  Loucks 
and  W.  H.  Wheeler,  trading  as  Loucks 
&'  Wheeler,  and  as  York  Manufacturing 
Company,  and  P.  H  Glat feller,  are  resi- 
dents and  citizens  of  the  state  of  Penn- 
sylvania; that  the  defendant  is  a  cor- 
poration organized  and  existing  under 
the  laws  of  the  state  of  Connecticut,  and 
is  a  citizen  and  resident  of  said  state, 
and  not  a  citizen  or  resident  of  the 
state  of  North  Carolina;  that  plaintiff 
had  issued  from  the  Superior  Court  of 
Durham  county,  in  the  state  of  A^orth 
Carolina,  a.  summons,  citing  the  de- 
fendant to  appear  in  said  court  on  the 
sixth  Monday  after  the  first  Alonday  in 
September,  liSg,  it  being  on  the  14th 
day  of  October,  iSSg;  that  plaintiffs  have 
filed  their  complaint,  setting  forth  a 
cause  of  action  against  the  defendant 
upon  a  policy  of  insurance  against  loss 
by  fire  issued  to  the  plaintiff  C.  M. 
Herndon  and  one  R.  H.  Atwater,  as 
partners,  and  subsequently  assigned  to 
the  plaintiff  C.  M.  Herndon,  upon  which 
policy,  the  property  therein  insured  al- 
leged to  be  destroyed  by  fire,  the  plain- 
tiffs sue  to  recover  in  said  state  court  of 
the  defendant,  in  the  sum  of  two  thou- 
sand five  hundred  dollars,  principal 
money,  exclusive  of  interest  and  costs. 
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Form  No.  17536.' 

Supreme  Court,  County  of  New  York. 
The  Continental  Wall  Paper  Company.^  plaintiff,  \ 

against  )■  Petition  for  Removal. 

The  Lewis  Voight  &=  Sons  Company,  defendant.  ) 

To  the  Supreme  Court  of  the  state  of  New  York  held  in  and  for  the 
county  of  Neiv  York: 
Your    petitioner,    The  Lewis   Voight  6^  Sons  Company,   appearing 
specially  herein  for  the  purposes  of  this  application  only,  respectfully 
shows  to  this  court: 

I.  That  your  petitioner  is  the  defendant  named  in  the  above 
entitled  action;  that  the  said  action  is  of  a  civil  nature  at  law,  and 
that  the  controversy  therein  is  wholly  between  citizens  of  different 
states;  that  the  said  The  Continental  IVall  Paper  Cofnpany  is  a  citizen 
of  the  state  of  New  York  and  the  said  The  Lewis  Voight  &>  Sons  Com- 
pany \%  a  citizen  of  the  state  of  Ohio;  that  the  plaintiff  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Netv  York,  and  having  a  principal  place  of  business  in  the 
city  oi  New  York;  that  the  defendant  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  and 
having  a  principal  place  of  business  in  Cincinnati,  Ohio;  that  there  are 
no  other  parties  to  this  suit  save  and  except  the  said  The  Continental 
Wall  Paper  Company  and  the  said  The  Lewis  Voight  &•  Sons  Company. 

II.  That  the  matter  in  dispute  in  said  controversy  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value  of  $2,000. 

III.  That,  as  appears  from  the  notice  annexed  to  the  summons 
herein,  the  plaintiff  demands  judgment  against  the  defendant  for  the 
sum  oi  $57,762.10,  with  interest  from  July  29th,  iS99;  that  no  com- 
plaint has  been  served  herein. 

Wherefore,  defendant  petitions  and  Tlie  matters  in  controversy  in  this  suit 

prays  that  said  cause  be  removed  to  the  are  wholly  between  citizens  of  different 

Circuit  Court  of  the  United  States  for  the  states,  and  the  amount  in  dispute,  ex- 

Western  District  of  North  Carolina,  ac-  elusive  of  costs,  exceeds  the  sum  of  two 

cording  to  law."  thousand  dio\\2iXS,  and  is  to  recover  the 

This  petition  was  signed  by  counsel  sum  of  te7i  thousand  {%jo,ooo)  dollars." 

and    sworn    to    by    petitioner's    agent.  This  petition  was  held  insufficient   be- 

The  petition  was   held  insufficient   be-  cause   it    did    not  show   of  what   state 

cause  it  did  not  appear  that  the  diverse  plaintiff  was  a  citizen, 
citizenship  of  the  parties  existed  at  the         1.    United  States.  —  Rev.  Stat.  (Supp. 

time  the  action  was  begun.  i8S8),   c.   886;  25  Stat,   at   L.   (1888),  c. 

In  Neel  v.  Pennsylvania  Co.,  157  U.  866. 
S.  153,  the  petition  for  removal  stated:         This   is  the    form  of  petition   in  the 

"  First.  The  plaintiff  %vas  at  the  time  of  case  of  Continental  Wall-Paper  Co.  v. 

the  commencement  of  this  action   and  Lewis  Voight,  etc.,  Co.,  106  Fed.  Rep. 

still  is  a  resident  of  the  state  of  Ohio,  550,   and    is    copied  from   the   records, 

in    the   county    of   Richland.      Second.  The  only   objection  made  was   that  it 

The  Pennsylvania  Company,  the  defend-  did  not  contain  averments  as  to  what 

ant  herein,  is  a  corporation  duly  incor-  was  the  citizenship  of  defendant  when 

porated    under   and    by   virtue    of   the  action  was  begun.     It  was  held  by  the 

laws  of  the  state  oi  Pennsylvania,  a.nA  court  "  that  the  averments  are  sufficient 

was  at  the  commencement  of  this  ac-  where  the   party  whose  citizenship  is 

tion  and   still   is   a  citizen  of  that  state,  asserted  is  a  corporation." 
and  was  not  then,  nor  has  it  ever  been,         See   also,   generally,   supra,    note   2, 

a  citizen  of  the  state  of  Ohio.     Third,  p.  93. 
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IV.  That  your  petitioner  offers  herewith  a  good  and  sufficient 
surety  for  its  entering  in  t\\&  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  on  the.  first  day  of  its  next  session,  a 
copy  of  the  record  in  this  suit  and  for  paying  all  costs  that  may  be 
awarded  by  said  Circuit  Court  if  said  court  shall  hold  that  this  suit 
was  wrongfully  or  improperly  removed  thereto. 

V.  That  your  petitioner  has  not  yet  appeared,  answered  or 
demurred  in  this  action  except  specially  for  the  purposes  of  this 
application,  and  that  its  time  to  appear,  answer  and  demur  pursuant 
to  the  laws  of  the  state  of  New  York  has  not  yet  expired. 

VI.  That  no  other  or  previous  petition  or  application  has  been 
made  on  behalf  of  your  petitioner  for  the  removal  of  the  said  cause 
to  the  Circuit  Court  of  the  United  States. 

Wherefore  your  petitioner,  appearing  specially  herein  for  the  pur- 
poses of  this  application  only,  prays  this  court  to  proceed  no  further 
herein  except  to  make  the  order  of  removal  required  by  law,  and  to 
accept  the  said  surety  and  bond  and  to  cause  the  record  herein  to 
be  removed  into  the  said  Circuit  Court  of  the  United  States  in  and  for 
the  Southern  District  of  New  York  in  the  Second  Circuit,  pursuant 
to  the  laws  of  the  United  States. 
And  your  petitioner  will  ever  pray. 

The  Lewis  Voight  &•  Sons  Co.,  Petitioner. 
By  Lewis  Voight,  Sr.,  President. 
Edward  E.  Dwight,  Petitioner's  Attorney, 
Appearing  specially  for  the  purpose  of  this  application  only, 
9Q  Broadway,  New  York. 
State  of  Ohio, 
County  of  Hamilton,  ss. 

Lewis  Voight,  being  duly  sworn,  deposes  and  says:  that  he  is  the 
president  of  The  Lewis  Voight  ^  Sons  Compatiy,  the  above  named 
petitioner,  and  resides  in  the  city  of  Cincinnati,  county  of  Hatnilton, 
state  of  Ohio;  that  he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof  and  says  the  same  is  true  of  his  own  knowledge 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true;  that 
the  reason  this  verification  is  made  by  deponent  and  not  by  the  peti- 
tioner herein  is  that  said  petitioner  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  Ohio,  and  deponent  is 
the  president  thereof. 

Lewis  Voight,  Sr. 
Sworn  to  before  me  this  19th  day  of  April,  igOO. 

Oliver  G.  Bailey, 
Notary  Public  in  and  for  Hamilton  County,  Ohio. 
State  of  Ohio, 
County  of  Hamilton,  ss. 

On  this  19th  day  of  April,   igOO,  before  me  personally  appeared 
the  above  named  Lewis  Voight,  to  me  known,  and  known  to  me  to  be 
the  individual  described  in  and  who  executed  the  foregoing  petition, 
and  he  duly  acknowledged  to  me  that  he  executed  the  same. 
(seal)  Oliver  G.  Bailey, 

Notary  Public  in  and  for  Hamilton  County,  Ohio. 
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Form  No.  17537.' 

JVeiv  York  Supreme  Court. 
County  of  New  York. 

Alexander  /.  Mayer,  plaintiff,  ^ 

The  Fort  Worth  &=  Denver  City  Railway  \ 
Company  and  others,  defendants.         j 
To  the  Honorable  the  Supreme  Court  of  the  state  of  New  York  held 
in  and  for  the  county  of  New  York: 

Your  petitioners.  Fort  Worth  and  Denver  City  Railway  Company., 
Granville  M.  Dodge.,  and  Denver  &>  Rio  Grande  Railroad  Company, 
defendants  in  the  above  entitled  action,  respectfully  show: 

That  defendant  Fort  Worth  iSr"  Denver  City  Railway  Company  is  a 
nonresident  of  the  state  in  which  said  suit  was  brought,  to  wit,  the 
state  of  New  York,  and  is  a  corporation  organized  under  the  laws 
of  the  state  of  Texas. 

That  defendant  Granville  M.  Dodge  is  a  nonresident  of  the  state 
in  which  said  suit  was  brought,  to  wit,  the  state  of  New  York,  and  is 
a  resident  and  citizen  of  the  state  of  Iowa. 

That  defendant  Denver  &•  Rio  Grande  Railroad  Company  is  a  non- 
resident of  the  state  in  which  said  suit  was  brought,  to  wit,  the  state 
of  New  York,  and  is  a  corporation  organized  under  the  laws  of  the 
state  of  Colorado. 

That  defendant  Denver,  Texas  6^  Gulf  Railroad  Company  is  a  non- 
resident of  the  state  in  which  said  suit  was  brought,  to  wit,  the  state 
of  New  York,  and  is  a  corporation  organized  under  the  laws  of  the 
state  of  Colorado.  That  service  of  summons  has  not  been  made 
upon  said  defendant. 

That  defendant  Denver,  Texas  6^  Fort  Worth  Railroad  Company  is 
a  nonresident  of  the  state  in  which  said  suit  was  brought,  to  wit,  the 
state  of  New  York,  and  is  a  corporation  organized  under  the  laws  of 
the  state  of  Colorado.  That  service  of  summons  has  not  been  made 
upon  said  defendant. 

That  defendant  Union  Pacific,  Denver  cr*  Gulf  Railroad  Company 
is  a  nonresident  of  the  state  in  which  said  suit  was  brought,  to  wit, 
the  state  of  New  York,  and  is  a  corporation  organized  under  the  laws 
of  the  state  of  Colorado.  That  service  of  summons  has  not  been 
made  upon  said  defendant. 

That  plaintiff  was  at  the  time  of  bringing  said  suit,  and  still  is,  as 
these  petitioners  aver,  a  resident  and  citizen  of  the  state  of  New 
York. 

That  the  matter  and  amount  in  dispute  in  said  suit  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  two  thousand  do\\a.rs. 

That  the  said  suit  is  of  a  civil  nature,  and  that  plaintiff  prays  in 
his  complaint  in  said  suit  that  certain  contracts  alleged  Lo  have  been 

1.  United  States.  —  Rev,   Stat.  (Supp.  and   is   copied    from    the    records.     A 

1888),   c.  866;  25  Stat,  at  L.  (1888),   c.  motion  to  remand,  on  the  ground  that 

866.  the   petition   was    filed    too    late,    was 

This  is  the  form  of  the  petition  for  denied, 
removal  in  the  case  of   Mayer   v.   Ft.         See  also,    generally,    supra,    note   2, 

Worth,  etc.,  R.  Co.,  93  Fed.    Rep.  601,  p.  93. 

98  Volume  16. 


17537.  REMOVAL  OF  CAUSES.  17537. 

entered  into  by  these  defendants  be  declared  ultra  vires  and  illegal 
and  their  performance  enjoined;  that  a  very  large  number  of  the 
first  mortgage  bonds  issued  by  defendant  Fort  Worth  6^  Denver  City 
Railway  Company  be  declared  null  and  void  and  that  payment  thereon 
be  enjoined;  that  defendant  Fort  Worth  &'  Denver  City  Railway 
Cotnpany  be  enjoined  from  paying  interest  upon  certain  shares  of  its 
capital  stock;  and  that  plaintiff  have  other  and  further  relief. 

That  the  controversy  in  suit  is  wholly  between  citizens  of  differ- 
ent states,  as  aforesaid. 

And  your  petitioners  offer  herewith  a  good  and  sufficient  surety 
for  their  entering  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  on  the  first  day  of  its  next  session,  a 
copy  of  the  record  in  this  suit,  and  for  paying  all  costs  that  may  be 
awarded  by  said  Circuit  Court,  if  said  court  shall  hold  that  this  suit 
was  wrongfully  or  improperly  removed  thereto. 

And  your  petitioners  pray  this  honorable  court  to  proceed  no 
further  herein,  except  to  make  an  order  of  removal  of  this  suit  to 
said  Circuit  Court,  and  to  accept  the  said  surety  and  bond,  and 
to  cause  the  record  herein  to  be  removed  into  said  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 

And  your  petitioners  will  ever  pray. 

Fort  Worth  &'  Denver  City  Railway  Cotnpany, 
Granville  M.  Dodge, 

By  Swayne  6^  Swayne,  their  attorneys. 
Denver  &'  Rio  Grande  Railroad  Company, 

By  Evarts,  Choate  &•  Beaman,  their  attorneys. 
State  of  New  York,      \ 
County  of  New  York.  \ 

Noah  H.  S^vayne,  2d,  being  duly  sworn,  says,  that  he  is  one  of  the 
firm  of  Swayne  6^  Swayne,  attorneys  for  Fort  Worth  &=  Denver  City 
Railway  Company,  and  Granville  M.  Dodge,  petitioners  herein;  that 
he  has  read  the  foregoing  petition  and  knows  the  contents  thereof, 
and  that  the  averments  and  allegations  therein  are  true,  as  he  verily 
believes. 

Noah  H.  Swayne,  2d. 

Subscribed  by  said  Noah  H.  Swayne,  2d,  in  my  presence,  and  by 
him  sworn  to  before  me  this  8th  day  of  March,  iS99. 

(seal)  Thomas  E.  Fell,  Notary  Public,  Kings  Co.,  N.  Y. 

Certificate  filed  in  New  York  Co. 
State  of  Nejv  York,      \ 

r  SS 

County  of  New  York.  \ 

Allan  W.  Evarts,  being  duly  sworn,  says,  that  he  is  one  of  the  firm 
of  Evarts,  Choate  or'  Beaman,  attorneys  for  Denver  cSr*  Rio  Grande 
Railroad  Company,  petitioners  herein;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof,  and  that  the  averments 
and  allegations  therein  are  true,  as  he  verily  believes. 

A.  W.  Evarts. 

Subscribed  by  sa.\d  Allan  W.  Evarts,  in  my  presence,  and  by  him 
sworn  to  before  me  this  Sth  day  of  March,  iS99. 

(seal)  /.  B.  B.  Fisher,  Notary  Public,  New  York  County. 
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Q))  After  Ti?ne  for  Filing  Petition  has  Expired."^ 

Form  No.  17538.' 
(Precedent  in  Hukill  v.  Chesapeake,  etc.,  R.  Co.,  65  Fed.  Rep.  139.)' 

[(7/V/<?  of  court  and  cause  as  in  Form  No.  J5i<§.)]* 

Your  petitioner,  the  Chesapeake  6^  Ohio  Railway  Company,  shows 
that  it  is  the  defendant  in  the  above  suit;  that  the  matter  and 
amount  in  dispute  in  the  above-entitled  action,  exclusive  of  interest 
and  costs,  exceeds  the  sum  or  value  oitwo  thousa?id  (^%2,000)  dollars; 

that  the  said  suit  is  a  civil   action    to    recover   the  sura  of 

dollars,   seeking  to    recover    damages    for   wrongfully    causing  the 

death  of  Z.  A.  Hukill,  at  Covington,  Kentucky,  on  or  about  the 

day  of ,  by  reason  of  allowing  a  defect  in  a  certain  car  in  the 

custody  of  the  Chesapeake  c^  Ohio  Railway  Company,  by  which  said 
Z.  A.  Hukill  was  struck,  and  knocked  from  a  car  upon  which  he  was 
riding,  and  was  thereby  killed;  and  there  is  in  said  suit  a  controversy 
wholly  between  citizens  of  different  states,  and  Which  can  be  fully 
determined  as  between  them,  to  wit,  between  your  petitioner,  the 
Chesapeake  &"  Ohio  Railway  Company,  the  defendant  in  said  suit,  who 
says  that  it  was  at  the  commencement  of  this  suit,'  and  still  is,  a 
corporation  organized  under  the  laws  of  the  states  of  Virginia  and 
West  Virginia,  and  of  no  other  state,  and  that  it  was  then,  and  still 
is,  a  citizen  and  resident  of  the  states  of  Virginia  and  West  Virginia, 
and  of  no  other  state;  that  it  was  not  then,  and  is  not  now,  either  a 
resident  or  citizen  of  the  state  of  Kentucky;  and  the  plaintiff,  Z.  A. 
HukilVs  administrator,  Eugene  Hukill,  was  at  the  commencement  of 
this  suit,  and  still  is,  a  resident  and  citizen  of  the  state  oi  Kentucky. 
Your  petitioner  further  says  that  in  the  bringing  of  this  suit  hereto- 
fore, on  the day  of ,  18P-,  C.  A.  Acra,  George  W.  Shu- 
mate, Henry  Thien,  John  Schappart,  [who  were  at  the  time  of  the 
institution  of  this  suit  and  still  are  residents  and  citizens  of  the  state 
of  Kentucky,  Y'  and  the  Maysville  &'Big  Sandy  Railroad  Company,  [which 
was  at  the  time  of  the  institution  of  this  suit  and  still  is  a  corporation 
organized  under  the  laws  of  the  stsite  oi  Kentucky  and  of  no  other 
state, ]^  were  fraudulently  and  improperly  joined  as  parties  defend- 

1.  When  Allowed.  —  Where  a  plaintiff  2.    United  States.  —  Rev.  Stat.  (Supp. 

joins,   with    a    nonresident   defendant,  iS88),  c.   866;  25  Stat,    at  L.   (1888),  c. 

resident  codefendants,  in  a  joint  action  866. 

for  a  tort,  solely  to  prevent  a  removal  3.  This    case    was    removed    to    the 

to  the   United   States   court,  and  after  federal  court  and  a  motion  to  remand 

the  time  for  such   removal   has  passed  to  the  state  court  was  denied, 

dismisses   all  but   the,  nonresident  de-  4.   The  matter  to  be  supplied  within 

fendant,  the  case  is  then  removable  to  [  ]  will  not  be   found  in  the  reported 

the  United  Slates  court,  because  all  of  case. 

the  indispensable  elements  to  federal  5.  Citizenship  of  Defendants.  —  The 
jurisdiction  are  present,  and  the  cbjec-  matter  enclosed  by  [  ]  will  not  be  found 
tion  as  to  time  is  removed  bj'  the  con-  in  the  reported  case.  It  has  been  in- 
duct of  the  plaintiff,  which  disables  serted  for  the  purpose  of  directly  show- 
him  from  taking  advantage  of  the  de-  ing  that  defendants  who  were  fraudu- 
lay  which  he  purposely  caused.  Hukill  lently  joined  were  citizens  of  Kentucky. 
V.  Maysville,  etc.,  R.  Co.,  72  Fed.  Rep.  The  court  held,  however,  that  this  was 
745;  Hukill  2'.  Chesapeake,  etc.,  R.  Co.,  a  necessary  inference  from  the  state- 
65  Fed.  Rep.  138;  Powers  v.  Chesa-  ment  that  the  cause  was  not  removed 
peake,  etc.,    R.  Co.,  65  Fed.  Rep.  129.  because  they  were  joined  as  defendants. 
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ant  in  the  above-entitled  cause,  for  the  sole  purpose  of  defeating  the 
right  of  your  petitioner  to  a  removal  of  this  cause  to  the  circuit 
court  of  the  United  States;  that  because  of  the  joinder  of  said  C.  E. 
Acta,  George  IV.  Shumate,  Henry  Thien,  John  Schappart,  and  the  Mays- 
ville  <>  Big  Sandy  Railroad  Company,  said  cause  was  not  heretofore 
removed  to  the  circuit  court  of  the  United  States  within  the  time 
originally  allowed  by  law;  and  that  the  aforesaid  parties,  on  the  16th 
day  of  October,  iS94;  were  dismissed,  and  said  cause  is  now  pending  for 
the  first  time  as  to  the  said  Chesapeake  er^  Ohio  Railroad  Cojnpany  alone. 
And  your  petitioner  offers  herewith  a  bond,  with  good  and  sufficient 
surety,  conditioned,  according  to  law,  for  its  entering  in  the  circuit 
court  of  the  United  States  for  the  district  oi  Kentucky,  being  the 
proper  district,  on  the  first  day  of  its  next  session,  a  copy  of  the 
records  in  this  suit,  and  for  paying  all  costs  that  may  be  awarded  by 
said  court  if  said  court  shall  hold  that  this  suit  is  wrongfully  and 
improperly  removed  thereto:  and  your  petitioner  prays  this  honor- 
able court  to  proceed  no  further  herein,  except  to  make  the  order  of 
removal  required  by  law,  and  to  accept  such  surety  bond,  and  to 
cause  the  record  herein  to  be  removed  to  the  said  circuit  court  of 
the  United  States  for  the  district  oi  Kentucky,  and  he  will  ever  pray, 
[(^Signature  and  verification  as  in  Form  No.  1754-0.)]^ 

(2)  Bv  One  or  More  of  Several  Defendants,^ 

(d!)  Action  on  Bond. 

1.  The  matter  to  be  supplied  within  since  all  the  defendants  did  not  join  in 
[  ]  will  not  be  found  in  the  reported  the  petition.  The  two  individual  de- 
case,  fendants  who  were  impleaded  with  the 

2,  In  the  first  and  second  circuits  it  has  bank  are  residents  of  Rhode  Island, 
been  held  that  whenever  a  controversy  So  far  as  appears,  they  have  no  prop- 
wholly  between  citizens  of  different  erty  in  this  state  upon  which  the  at- 
states  is  brought  in  a  state  court,  one  tachment  might  be  levied.  Without 
of  several  defendants,  being  a  non-  such  levy,  service  by  publication  or 
resident  of  such  state  and  a  citizen  of  personal  service  upon  them  without  the 
another  state  and  being  actually  inter-  state  conferred  no  jurisdiction  on  the 
ested  in  the  suit,  may  remove  to  the  state  court.  It  is  quite  natural,  there- 
federal  court,  although  the  suit  does  fore,  that  they  did  not  concern  them- 
not  involve  z.  separable  controversy,  selves  about  removing  a  cause,  all  pro- 
Hunter  V.  Conrad,  85  Fed.  Rep.  803;  ceedings  in  which,  so  far  as  they  were 
Boston  Safe  -  Deposit,  etc.,  Co.  v.  concerned,  would  be  wholly  void, 
Mackay,  70  Fed.  Rep.  801;  Garner  z-.  Does  their  failure  to  unite  in  the  peti- 
Providence  Second  Nat.  Bank,  66  Fed.  tion  of  removal,  however,  deprive  the 
Rep.  369;  Mutual  L.  Ins.  Co.  v.  Cham-  defendant  bank,  also  a  resident  of 
plin,  21  Fed.  Rep.  85.  Rhode  Island,  of  the  right  to  remove? 

In  the   majority  of  the  circuits  it  is  The  second  clause  of  section  2  of  the 

held,  however,  that  removal  by  one  or  act  of  18S7  provides  that: 
more  of  several  defendants  is  author-         'Any   other   suit  (other  than  such  as 

ized  only  when  a  separate  cause  of  ac-  involve  a    federal  question)  of  a  civil 

tion  as  to  the  petitioner,  upon  which  a  nature,  at  law  or  in   equity,  of  which 

separate  and  distinct  suit  might  have  the  circuit  courts  of  the  United  States 

been  brought,  exists.     See  cases  cited  are  given  jurisdiction  by  the  preceding 

infra,  note  I,  p.  106.  section    (e.    g.    a   suit    in    which    there 

In  Garner  v.  Providence  Second  Nat.  shall  be  a  controversy  between  citizens 
Bank,  66  Fed,  Rep.  369,  Lacombe,  J,,  of  different  states),  *  *  *  may  be  re- 
said:  "  It  is  objected  by  plaintiff  that  moved  into  the  circuit  court  of  the 
the   case    was    not   properly  removed,  United  States  for  the  proper  district  by 
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Form  No.  17539.' 

Supreitie  Court,  City  and  County  of  New  York. 
The  Boston  Safe-Deposit  and  Trust  Company.,  plaintiff,  ^ 

vs.  1 

John  IV.  Mackay,    Edward  S.  Stokes  and   the   United  \ 
Lhies  Telegraph  Company,  defendants.  J 

To  tlie  Supreme  Court  of  the  state   of  New  York  held  in  and  for  the 

city  and  cowwtY  of  New  York: 

Your  petitioner,  John  W.  Mackay,  one  of  the  defendants  above 
named,  respectfully  shows: 

First.  That  the  plaintiff  above  named  is  a  corporation  incorpo- 
rated, organized  and  existing  under  and  pursuant  to  the  laws  of  the 
commonwealth  of  Massachusetts,  and  was  at  the  time  of  the  com- 
mencement of  this  suit  and  still  is  a  citizen  and  resident  of  the 
commonwealth  of  Massachusetts. 

Second.  That  your  petitioner,  John  W.  Mackay,  was  at  the  time  of 
the  commencement  of  this  suit  and  still  is  a  citizen  and  resident  of 
the  state  of  Nevada. 

Third.  That  Edward  S.  Stokes,  one  of  the  defendants  mentioned 
above  in  this  suit,  was  at  the  time  of  the  commencement  of  this  suit 
and  still  is  a  citizen  and  resident  of  the  state  of  New  York. 

Fourth.  That  the  United  Lines  Telegraph  Company,  one  of  the  above 
named  defendants  in  this  suit,  is  a  corporation  organized  and  exist- 
ing under  and  in  pursuance  of  the  laws  of  the  state  oi  New  York,  and 
said  United  Lines  Telegraph  Company  was  at  the  time  of  the  com- 
mencement of  this  suit  and  still  is  a  citizen  and  resident  of  the  state 
of  New  York. 

the   defendant    or   defendants    therein  but,  in  the  absence  of  controlling  au- 

being  nonresidents  of  the  state.'  thority,  the  former  decision  of  this  court 

It  has  been  held  that  a  petition  by  all  should  be  followed  here.    Undoubtedly, 

the  defendants  is  essential  to  a  removal  there  are  many  decisions  of  the  supreme 

under  this  clause.     The  third  clause  of  court  which  on  a  first  reading  would 

the  same  section  reads  as  follows:  seem   to    imply     that    this    last-quoted 

'  When  in  any  suit  mentioned  in  this  clause  (whether  in  the  acts  of  1875  or 

section    there    shall    be    a  controversy  1887)  applied  only  where  the  suit  con- 

which   is    wholly   between    citizens   of  tains  more  than  one  controversy.     But 

different  states,  and  which  can  be  fully  when  these  cases  are  examined,  it  will 

determined    as     between    them,     then  be  found  that  in  each  and  all  of  them 

either  one  or  more  of  the  defendants  there   was,   at    least,  one    defendant    a 

actually  interested  in  such  controversy  citizen  of  the  samesta'e  as  one  or  more 

may  remove  said  suit,'  etc.  of  the  plaintiffs;  and,  of  course,  in  such 

This    clause    is    identical    with    the  suits   this  clause    could   be   availed    of 

second  clause  of  the  second  section  of  only  when,  besides  the  controversy  be- 

the  act  of   1875,  except  that  the  words  tween  citizens  of  the  same  state,  there 

'  plaintiffs  or '  have  been  omitted.    The  was    also  a  separable  controversy  be- 

act  of  1875  was  carefully  and  fully  con-  tween  citizens  of  different  states." 

sidered  by  Judge  Brown,  sitting  in  this  1.    United  States.  —  Rev.   Stat.  (Supp. 

court,  in  Mut.  L.  Ins.  Co.  v.  Champlin,  i838),  c.   866;   25   Stat,   at  L.  (18SS),  c. 

21    Fed.  Rep.    85,  and   the   conclusion  866. 

reached  that,  under  the   specified  con-  This  "is  substantially  the  form  of  peti- 

ditions,  the  cause  might  be  removed  by  tion  in  the  case  of  Boston  Safe  Deposit, 

one  of  several  defendants,  even  though  etc.,  Co.  v.  Mackay,  70  Fed.  Rep.  801. 

the  suit  contained  but  a  single  contro-  The  cause  was  removed  and  a  motion 

versy.    A  different  conclusion  has  been  to  remand  was  denied, 

reached  in  other  circuits  (Thompson  v.  See  also,  generally,  supra,  note  2,  p. 

Chicago,  etc.,  R.  Co.,  60  Fed.  Rep.  773);  loi. 
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Fifth.  That  the  controversy  in  this  suit  is  between  citizens  of  dif- 
ferent states. 

Sixth.  That  an  action  has  been  brought  in  this  court,  being  the 
above  entitled  action,  by  the  plaintiff.  The  Boston  Safe  Deposit  and 
Trust  Company,  against  your  petitioner,  John  W .  Mackay  and  said 
Eaward  S.  Stokes,  and  said  United  Lines  Telegraph  Company,  and  that 
the  matter  and  amount  in  dispute  in  said  suit  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars  (%2,000^. 

Seventh.  Your  petitioner  further  says  that  the  above  entitled  suit 
is  upon  a  bond  in  the  sum  of  ninety-five  thousand  dollars  (^$95,000)  in 
which  bond  the  United  Lines  Telegraph  Company  was  principal,  and 
John  W.  Mackay  and  Edward  S.  Stokes  were  sureties.  That  said 
bond  was  given  in  connection  with  an  appeal  taken  from  a  decree  of 
the  Circuit  Court  of  the  United  States  to  the  Supreme  Court  of  the 
United  States  in  a  suit  in  aid  of  a  foreclosure  suit  then  pending  in  the 
Circuit  Court  of  the  United  States  for  the  foreclosure  of  a  mortgage  on 
certain  telegraph  properties.  That  said  bond  was  for  the  payment 
of  rentals  on  certain  telegraph  lines. 

That  a  receiver  appointed  by  the  Circuit  Court  of  the  United  States 
at  the  instance  of  said  Boston  Safe  Deposit  and  Trust  Company  was  in 
possession  of  said  telegraph  lines  during  the  time  for  which  said 
rentals  were  to  be  paid  under  said  bond.  That  on  or  about  July  10, 
i2>85,  by  a  contract  duly  authorized  between  said  receiver  and  the 
Western  Union  Telegraph  Company,  a  Afe^a  York  corporation,  the 
rentals  during  said  receivership  were  to  be  paid  to  the  Western  Union 
Telegraph  Company.  That  said  Circuit  Court  of  the  United  States  sub- 
sequently, by  an  order  entered  on  or  about  June  27th,  \2>9Jf,  ordered 
and  decreed  that  certain  rentals  due  from  July  10,  \2>85,  to  July  1, 
iB94^,  belonged  to  the  JVestern  Union  Telegraph  Company.  That  part 
of  the  rental  claimed  under  said  bond  is  the  same  rental  as  that  paid 
to  the  Western  Union  Telegraph  Company.  That  at  least  a  part  of 
said  rentals  have  been  paid  to  the  Western  Union  Telegraph  Company 
in  reliance  upon  the  contract  and  order  of  the  Circuit  Court  of  the 
United  States  mentioned  above.  The  plaintiff  herein  was  the  com- 
plainant in  the  suit  in  the  United  States  Circuit  Court  in  which  said 
contract  and  orders  were  made.  That  the  above  entitled  suit  is  an 
effort  to  collect  double  rentals  for  at  lea?t  a  portion  of  the  time  men- 
tioned in  said  bond  upon  which  this  suit  i's  brought.  That  said  pay- 
ment made  to  the  Western  Union  Telegraph  Company  was  made  by 
reason  of  and  in  connection  with  said  suit  in  the  United  States  court 
in  such  a  manner  that  the  rights  and  liabilities  of  the  various  parties 
interested  in  said  suit  in  the  United  States  court  and  in  the  said  bond 
for  ninety-five  thousand  dollars  (%95,000)  given  in  connection  there- 
with, should  be  and  could  only  be  adjudicated  fully  and  fairly  in  con- 
nection with  the  said  foreclosure  suit  in  the  United  States  court  and 
one  other  suit  in  the  United  States  courts  connected  therewith. 

That  the  said  United  Lines  Telegraph  Company  is  an  insolvent  and 
dormant  corporation,  all  its  franchises,  property,  and  assets  having 
been  foreclosed  under  a  mortgage  and  a  judgment  for  deficiency 
thereof  for  upwards  of  one  million  five  hundred  thousand  dolldixs  having 
been  entered  against  it. 
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That  Edward  S.  Smokes  claims  that  no  liability  rests  upon  him  by 
reason  of  the  bond  involved  in  this  suit  and  claims  that  said  bond 
must  be  paid  by  your  petitioner,  /o/in  W.  Mackay,  if  at  all. 

That  the  controversy  in  this  suit  is  wholly  between  citizens  of  dif- 
ferent states,  and  can  be  duly  determined  as  between  them,  and  that 
your  petitioner,  one  of  the  defendants,  is  actually  interested  in  such 
controversy. 

That  the  above  entitled  suit  is  connected  with  and  an  outgrowth 
and  part  and  parcel  of  the  litigation  carried  on  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  and  should 
be  litigated  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Neit>  York  by  reason  thereof. 

Eighth.  That  your  petitioner  offers  herewith  a  bond  with  good  and 
sufficient  sureties  for  his  entering  in  the  Circuit  Court  of  the  United 
States  iox  \.\iQ.  Southern  District  of  New  York  on  the_/frj-/ day  of  its 
next  session  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  said  Circuit  Court  if  said  court  shall  hold 
that  such  suit  is  wrongfully  or  improperly  removed  thereto. 

Wherefore  your  petitioner  prays  that  said  bond  be  accepted  and 
that  the  suit  be  removed  into  the  next  Circuit  Court  of  the  United 
States  in  and  for  the  southern  district  of  New  York,  pursuant  to  the 
laws  of  the  United  States,  and  that  no  further  proceedings  be  had 
therein  in  this  court. 

/ohn  W.  Mackay. 

William  IV.  Cook, 

Attorney  for  defendant  fohn  W.  Mackay, 
253  Broadivay,  New  York. 
State  of  New  York,  [ 

City  and  County  of  New  York.    \ 

John  W.  Mackay,  being  duly  sworn,  deposes  and  says  that  he  is 
the  petitioner  above  named;  that  he  has  read  the  foregoing  petition 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge  except  as  to  those  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

John  W.  Mackay. 

Sworn  to  before  me  this  11th  day  of  November,  \W5. 

T.  Bridgwater  Inilz,  Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  Co. 

(^)  Action  to  Recover  Rents  Received  by  Defendant. 
Form  No.  17540.' 

Supreme  Court,  City  and  County  of  New  York. 
Mary  J.  Garner 
agst. 
The  Second  National  Bank  of  Providence^  Rhode  Island, 
Christopher  A.  Shippee,  and  Samuel  W.  K.  Allen.        j 

1.    United  States,  —  Rev.  Stat.  (Supp.     moval   in   the  case  of  Garner  ».  Provi- 

1888),  c.  866;  25  Stat,  at  L.  (l888),  c.  866.     dence  Second  Nat.  Bank,  66  Fed.  Rep. 

This  is  the   form  of  petition  for  re-     369,  and  is  copied   from    the   records. 
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To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  the  Second  National  Bank  of  Providence,  Rhode 
Island,  one  of  the  defendants  in  the  above  entitled  action,  respect- 
fully shovveth: 

That  the  above  entitled  action  is  a  suit  of  a  civil  nature  in  which 
there  is  a  controversy  wholly  between  citizens  of  different  states,  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars. 

That  the  above  entitled  action  is  brought  to  recover  the  sum  of 
seven  thousand  Jive  hundred  doWa-vs,  and  interest  alleged  to  have  been 
received  by  the  defendants,  as  rents  of  certain  real  estate  situated  in 
Wartvick,  in  the  county  of  Kent,  in  the  state  of  Rhode  Island,  during 
a  period  oi  Jive  years  or  thereabouts,  from  the  ^5^  day  oi  July,  i889, 
to  the  13th  day  oi /ufy,  i89^,  while  in  possession  thereof  under  a 
decree  of  the  Circuit  Court  oj  the  United  States  for  the  district  of 
Rhode  Island,  made  and  entered  upon  a  cross-bill  filed  by  the  above 
named  defendants,  Shippee  and  Allen,  against  the  plaintiff  above 
named,  and  her  then  husband  Albert  J.  Gracffe,  adjudging  the  title 
of  said  real  estate  to  be  in  the  said  defendants,  Shippee  and  Allen, 
which  said  decree  was  afterwards  reversed  by  the  Supreme  Court  of 
the  United  States. 

That  the  plaintiff,  Mary  J.  Garner,  is  not  and  at  the  time  of  the 
commencement  of  the  above  entitled  action  was  not  a  citizen  of 
the  state  of  Rhode  Island;  but,  as  your  petitioner  is  informed  and 
believes,  then  was,  still  is  and  always  has  been  a  citizen  of  the  state 
of  Neiv  York. 

That  your  petitioner  at  the  time  of  the  commencement  of  this 
action  was,  ever  since  has  been,  and  now  is  a  National  Banking  Asso- 
ciation, established  under  the  laws  of  the  United  States  and  located 
at  Providence,  in  the  state  of  Rhode  Island. 

That  the  defendants,  Christopher  A.  Shippee  and  Samuel  W.  K. 
Allen,  at  the  time  of  the  commencement  of  this  action,  were  and 
each  of  them  was,  ever  since  has  been  and  now  is,  citizens  and  a 
citizen  of  the  state  of  Rhode  Island. 

That  in  pursuance  of  an  order  of  publication  made  by  Mr.  Justice 
Barrett,  bearing  date  the  5th  day  of  November,  xWJf.,  the  summons 
in  this  action  was  served  upon  this  defendant,  your  petitioner,  on 
the  1th  day  of  November,  iSO^,  at  Providence,  in  the  state  of  R.hode 
Island,  by  delivering  to  and  leaving  with  Willia?ti  W.  Paine,  its 
cashier,  a  copy  of  the  summons,  complaint,  and  said  order  of  publi- 
cation. 

That  the  time  when  this  defendant,  your  petitioner,  is  required  by 
the  laws  of  the  state  of  New  York  to  answer  the  complaint  of  the 
plaintiff  in  this  action  has  not  yet  expired. 

That  your  petitioner  desires  to  remove  the  above  entitled  action 
into  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

Wherefore,  your  petitioner  offers  herewith  its  bond  in  the  penal 
sum  oi  five  hundred  doWdiVs,  with  good  and  sufficient  surety  for  its 

The  case   was  removed  and  a  motion         See  also,  generally,  supra,  note  2,    p. 
to  remand  was  denied.  lOi. 
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entering  in  said  Circuit  Court  of  the  United  States,  for  the  Southern 
District  of  New  York,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  the  above  entitled  action,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  Circuit  Court,  if  said  court  shall  hold  that 
such  action  was  wrongfully  or  improperly  removed  thereto,  and  also 
for  its  appearing  therein,  and  humbly  prays  this  honorable  court  to 
proceed  no  further  in  said  action,  except  to  make  the  customary  order 
of  removal,  and  to  accept  this  petition  and  the  said  bond. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  Providence,  Rhode  Island,  January  Jfth,  i89o. 

Second  National  Bank  of  Providence,  Rhode  Island. 
By  William  IV.  Paine,  Cashier, 
State  of  Rhode  Island,  \ 
County  of  Providettce.    f 

William  W.  Paine,  being  duly  sworn,  says:  I  am  the  cashier  of 
the  Second  National  Bank  of  Providence,  Rhode  Island,  the  petitioner 
above  named.  I  have  read  the  foregoing  petition,  and  know  the 
contents  thereof,  and  the  same  is  true  of  my  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  information  and 
belief,  and  as  to  those  matters  I  believe  it  to  be  true.  This  verifica- 
tion is  made  by  me  because  the  petitioner  is  a  corporation.  The 
grounds  of  my  belief  as  to  all  matters  not  stated  upon  my  knowledge 
are  information  derived  in  the  course  of  my  business  as  cashier  of 
the  petitioner,  and  from  its  attorneys  and  counsel. 

William  W.  Paine. 

Sworn  to  before  me  t\\\s  fourth  day  oi  January,  iS95. 

Theodore  F.  Tillinghast,  Notary  Public,     (seal) 

b.  Where  Controversy  is  Separable.* 

1,   Separable   Controversy  must    Exist,  wald  v.  Lewis,  io8  U.  S.  158;  Winches- 

—  It    has    been    held   that    the    statute  ter   v.   Loud,    loS    U.  S.    130;   Fraser  z*. 

authorizing  removal  by  one  or  more  of  Jennison,    106    U.    S.    191;    Corbin    v. 

several    defendants    where    there    is  a  Van   Burnt,  105   U.    S.  576.     Although 

controversy  wholly  between  citizens  of  in  Garner  v.    Providence   Second  Nat. 

different  states,  and  which  can  be  fully  Bank,   66    Fed.    Rep.    369,   these  cases 

determined    as   between  them,  applies  are  referred  to  as  not  directly  deciding 

only      to     a     separable     controversy,  that  a  separable  controversy  must   be 

Thompson   v.    Chicago,    etc.,    R.   Co.,  involved,  and   in   the  face  of  these  de- 

60  Fed.  Rep.  773.     And  see  the  follow-  cisions    the    court    holds    that  a  single 

ing  cases,    which   seem   to  support  the  controversy  authorizes  a  removal, 

proposition    that   a   separable   contro-  When  Determined.  —  The   question 

versy  is  necessary.     Wilson  v.  Oswego  whether  there   is  a  separable  contro- 

Tp.,   151   U.    S.   56;  Bellaire  v.    Balti-  versy    warranting    a    removal    to   the 

more,    etc..    R.    Co.,    146    U.    S.    117;  circuit  court  of  the  United  States  must 

Brown    v.    Trousdale,    138    U.    S.   389;  be   determined    by    the    state    of   the 

Laidly  v.    Huntington,    121   U.  S.  179;  pleadings  and  the   record  of  the  case 

Brooks  V.   Clark,  119  U.  S.  502;  Little  at  the  time  of  the  application   for  re- 

V.  Giles,    118  U.   S.  596;  Fidelity  Ins.  moval,   and  not  by  the  allegations  of 

Co.    V.    Huntington,    117    U.    S.    280;  the    petition    therefor    or    subsequent 

Crump  V.  Thurber,   115  U.  S.  56;  Pirie  proceedings  had    in  the  circuit   court. 

V.  Tvedt.  115  U.   S.  41;  St.  Louis,  etc.,  Wilson  v.   Oswego   Tp.,  151    U.   S.  56; 

R.   Co.  V.  Wilson,  114  U.  S.  60;  Louis-  Merchants'   Cotton   Press,  etc.,   Co.  v. 

ville,  etc.,   R.  Co.  v.  Ide,  114  U.  S.  52;  Insurance  Co.  of  North  America,  151  U. 

Ayres  v.  Wiswall,  112  U.  S.  187;  Shain-  S.  368;  Louisville,  etc.,  R.  Co.  v.  Wange- 
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lin,  132  U.  S.  599;  Barney  v.  Latham, 
103  U.  S.  205;  In  re  Jarnecke  Ditch, 
69  Fed.  Rep.  161;  Ames  v.  Chicago, 
etc.,  R.  Co..  39  Fed.  Rep.  8S1;  Hazard 
V.  Robinson,  21  Fed.  Rep.  193. 

Requisites  of  Petition,  Generally.  — 
See,  supra,  note  i,  p.  73. 

Allegation  of  Separable  Controversy  — 
Generally.  —  The  plaintiff's  pleading 
is  looked  to  for  the  purpose  of  deter- 
mining whether  a  separable  contro- 
versy is  really  involved.  Thorn  Wire 
Hedge  Co.  v.  Fuller,  122  U.  S.  535; 
Winchester  v.  Loud,  108  U.  S.  130; 
Deere  v.  Chicago,  etc.,  R.  Co.,  85  Fed. 
Rep.  876;  Sexton  v.  Seelye,  39  Fed. 
Rep.  705.  Therefore  the  usual  prac- 
tice is  for  the  petitioner  to  allege  gen- 
erally in  the  words  of  the  statute  that 
in  the  suit  acontroversy  exists  between 
citizens  of  different  slates  which  can 
be  fully  determined  as  between  the 
plaintiff  and  the  petitioner.  Rich  v. 
Gross,  29  Neb.  337,  Clark  v.  Opdyke, 
10  Hun  (N.  Y.)  3S3;  Graves  v.  Corbin, 
132  U.  S.  571;  Sloane  v.  Anderson,  117 
U.  S.  275;  Ayres  v.  Wiswall,  112  U.  S. 
187;  Winchester  v.  Loud,  108  U.  S. 
130;  Warax  v.  Cincinnati,  etc.,  R.  Co.. 
72  Fed.  Rep.  637.  But  this  general 
averment  will  not  overcome  allegations 
in  the  plaintiff's  pleading  showing  that 
controversy  is  not  separable.  Lew  v. 
O'Neil,  (C.  PI.  Spec.  T.)  14  Abb.  'Pr. 
N.  S.  (N.  Y.)  63. 

Facts  Showing  Separable  Controversy. 
—  Where  it  does  not  appear  from  the 
other  pleadings  whether  or  not  a 
separable  controversy  exists,  the  facts 
showing  that  a  separable  controversy 
in  fact  does  exist  must  be  stated  in  the 
petition.  Crane  v.  Seitz,  30  Mich.  453; 
Anderson  v.  Bowers,  40  Fed.  Rep.  70V 

Citizenship  of  Nonpetitioning  Defend- 
ants.—  it  seems  not  to  be  neces^ry 
that  citizenship  of  defendants  who  do 
not  join  in  the  petition  should  be 
alleiied.  See  Mitchell  v.  Smale,  140 
U.  S.  406,  where  a  petition  that  did  not 
show  such  citizenship  was  not  objected 
to  on  that  ground. 

Precedents.  —  In  Rich  v.  Gross,  29 
Neb.  337,  the  petition  slated  "  that 
the  m.Tiier  and  amount  in  dispute  in 
said  suit  exceeds  the  sum  or  value  of 
%2,ooo\  that  there  is  in  said  suit  a  con- 
troversy which  is  wholly  between  citi- 
zens of  different  states,  to-wit,  between 
your  petitioners  Marshall  Field  fir'  Co., 
the  said  plaintiff  A.  W.  Rich,  and  the 
said  defendants  Bernhard  Gross,  Jacob 
Gross  and  Louis  B.  Schravi,  and  which 
can    be    fully    determined    as    between 


them;  and  that  your  petitioners  at 
the  commencement  of  said  action  were 
and  still  are  citizens  of  the  state  of 
Illinois,  and  that  the  said  A.  W.  Rich, 
Jacob  Gross,  Bernhard  Gross,  and  Louis 
B.  Sihram  werfe  then  and  still  are  citi- 
zens of  the  state  of  Wisconsin."  An 
order  for  removal  was  affirmed. 

In  Graves  v.  Corbin,  132  U.  S.  571,  a 
petition  for  removal  of  a  suit  in  equity 
stated  "  that  the  controversy  in  said 
suit  is  between  citizens  of  different 
states,  and  that  your  petitioner  was  at 
the  time  of  the  commencement  of  this 
suit  and  still  is  a  citizen  of  the  state  of 
Illinois;  that  Chester  C.  Corbin,  the  com- 
plainant, was  then  and  still  is  a  citi- 
zen of  the  state  of  Massachusetts;"  that 
twelve  of  the  defendants  "  were  then 
and  still  are  citizens  of  the  state  of 
Illinois;"  that  four  of  ihem  "  were  then 
and  still  are  citizens  of  the  state  of 
Iowa;"  that  one  of  them  was  then  and 
still  is  a  citizen  of  the  state  of  New 
York;  one,  of  the  stale  of  Ohio;  two,  of 
the  state  of  Michigan;  three,  of  the 
state  of  Wisconsin;  one,  of  the  state  of 
Colorado;  "  that  the  defendants.  The 
Bay  State  Sugar  Rejinery  Company,  the 
First  National  Bank  of  Westboro, 
Alvin  F.  S hum  way  and  Walter  Potter, 
were  then  and  still  are  citizens  of  the 
state  of  Massachusetts'"  and  that  "in 
the  said  suit  above  mentioned  there  is 
a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which 
can  be  fully  determined  as  between 
them,  to  wit,  a  controversy  between 
the  said  petitioner,  who  is  a  citizen  of 
the  state  of  Illinois,  and  the  said  com- 
plainant, Chester  C.  Corbin,  who  is  a 
citizen  of  the  state  of  Massai  httsetts." 
No  objection  was  made  to  the  form  of  the 
petition,  but  it  was  held  that  the  allega- 
tions of  the  bill  made  but  a  single  con- 
troversy as  to  all  of  the  defendants,  and 
that  the  suit  was  not  a  removable  one. 

In  Sloane  v.  Anderson,  117  U.  S. 
275,  there  was  a  petition  for  removal 
upon  the  following  ground:  "  That 
there  exists  in  said  suit  a  controversy 
which  is  wholly  between  citizens  of 
different  states,  to  wit,  between  the 
said  plaintiff,  a  citizen  of  Wisconsin, 
and  your  petitioners,  citizens  of  the 
Slates  of  iVc7c<  York  and  Illinois  afore- 
said, and  which  can  be  fully  deter- 
mined as  between  them;  that  the 
controversy  in  this  action,  and  which  is 
staled  in  the  pleadings  on  file  therein, 
is  a  separable  one,  and  can  be  fully 
tried  and  determined  between  the  said 
plaintiff  and  your  petitioners   without 
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Form  No.  i  7  5  4  i . ' 

^CcokcLIt'"^^"'  \  ^^'  ^"  ^^^  Circuit  Court  of  Cook  county. 

John  Doe,  plaintiff, 

against 

Samuel  Short,  Richard  Roe  and 

Francis  Fern,  defendants. 
To  the  Honorable  the  Circuit  Court  of  Cook  County,  State  oi  Illinois. 

Your  petitioner  respectfully  shows  that  he  is  one  of  the  defend- 
ants in  the  above  entitled  cause,  and  that  the  matter  and  amount 
involved  in  said  cause  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  dollars. 

Your  petitioner  further  shows  that  said  suit  is  of  a  civil  nature, 
and  that  in  said  suit  there  is  a  controversy  which  is  wholly  between 
citizens  of  different  states,  to  wit,  between  your  ^tX.\i\onQ.T  Richard 
Roe  and  the  said  p\a.inti{i  John  Doe,  which  can  be  fully  determined  as 
between  them;  that  your  petitioner  at  the  commencement  of  said 
suit  was  and  still  is  a  citizen  of  the  state  of  ^Wzf'  York  and  a  non- 
resident of  said  state  of  Illinois;  that  the  said  plaintiff,  John  Doe,  at  the 
commencement  of  the  said  suit  was  and  still  is  a  citizen  and  resident  of 
said  state  oi  Illinois;  that  said  controversy  is  of  the  following  nature, 
to  wit:  (jetting  forth  nature  of  controversy');  that  your  petitioner  and 
the  said  plaintiff  are  both  actually  interested  in  said  controversy. 

And  your  petitioner  offers  herewith  a  bond  with  good  and  suf- 
ficient surety  in  the  penal  sum  oitwo  thousand  dollars,  conditioned  for 
his  entering  in  the  Circuit  Court  of  the  United  States  for  the  northern 
district  of  Illinois,  on  the  first  day  of  the  next  session  of  the  said 
court,  a  copy  of  the  record  in  this  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  said  Circuit  Court  if  said  court  shall  hold  that 
this  suit  was  wrongfully  or  improperly  removed  thereto. 

Your  petitioner  therefore  prays  this  honorable   court  to  proceed 

the  presence  of  their  said  codefendants  be   fully  determined,  as  to  them,  with- 

above    named,     or    any    or    either   of  out  the  presence  of  the  other  defend- 

them."      No  objection  was  made  to  the  ants." 

form  of  the  petition,  but  the  cause  was         The  part  of   the  petition  set  out  was 

not    removed,    because    the    complaint  nol»objected  to,  but  the  cause  was  not 

showed  but  a  single  cause  of  action  removed,     because    a    single    cause   of 

In  Ayres  v.  Wiswall,   112  U.   S.  187,  action  only  was  shown, 
part  of    the    petition    was    as    follows:         In    Winchester    v     Loud,    108  U.  S. 

"That    said    complainants    are,     and  130,  the  petition  stated  "  that  the  prin- 

were  at  the   time   said   suit  was   com-  cipal  controversy  in  said  suit  is  wholly 

menced,   citizens  oi  Nero  York.      That  between  said  plaintiff  (//£'«rj)/yl/.  Z(7Ma') 

your  petitioners, /"/"^(/^riV^  5'.  ^1/r^j  and  and  your  petitioner  {Winchester),  who 

fames  S.  Ayres  are,    and    were    when  are    citizens    of    different    states,    and 

said   suit   was  commenced,  citizens   of  which   controversy  can   be  fully  deter- 

ATichigan,  and  your  petitioner,  ^/^.fWfz^r  mined  as  between  them,  and  that  your 

R.   Ayres,   is,  and  was  when   said  suit  petitioner  is  actually  interested  in  said 

was    commenced,    a    citizen    of   Ohio,  controversy."     No  objection  was  made 

That    in    said    suit,    which    is    for   the  to  the  form  of  the  petition, 
foreclosure  of  a  mortgage    on   a    large         1.    United  States.  —  Rev.   Stat.  (Supp. 

tract  of  land  in  the  Eastern  District  of  1888),  c.  866;  25  Stat,    at  L.  (1888),  c. 

Michigan,  there  is  a  controversy  which  866. 

is  wholly   between  said    complainants         See,  also,   generally,  supra,    note   I, 

and  these  petitioners,  and    which  can  p.  106. 
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no  further  herein,  except  to  make  the  order  of  removal  required  by 
law,  and  to  accept  the  said  surety  and  bond,  and  to  cause  the  record 
herein  to  be  removed  to  the  S2i\di  Circuit  QowrX.  of  the  United  States 
within  and  for  the  northern  district  ol  Illinois^  according  to  the  statute 
in  such  case  made  and  provided. 

And  your  petitioner  will  ever  pray,  etc.  Richard  Roe. 

(  Verification. ) 


4.  On  Ground  of  Prejudice  or  Local  Influence.^ 


1.  Local  Prejudice.  —  Where  a  suit  is 
brought  in  any  state  court,  in  which 
there  is  a  controversy  between  a  citizen 
of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,  any  de- 
fendant, being  such  citizen  of  another 
state,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made 
to  appear  to  said  circuit  court  that  from 
prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  state 
court,  or  in  any  other  state  court  to 
which  the  said  defendant  may,  under 
the  laws  of  the  state,  have  the  right,  on 
account  of  such  prejudice  or  local  influ- 
ence, to  remove  said  cause.  U.  S. 
Rev    Stat.  (Supp.  i838),  c.  866.  g  2. 

The  above  statute  repeals  entirely, 
by  implication,  section  639  of  the  Re- 
vised Statutes  of  the  United  States 
(1S78),  which  provides  that  "  when  a 
suit  is  between  a  citizen  of  the  state  in 
which  it  is  brought  and  a  citizen  of 
another  state  it  may  be  so  removed  on 
the  petition  of  the  latter,  whether  he  be 
plaintiff  or  defendant,  f^led  at  any  time 
before  the  trial  or  at  the  final  hearing 
of  the  suit,  if  before  or  at  the  time  of 
the  filing  of  the  said  petition  he  makes 
and  files  in  said  state  court  an  affidavit 
stating  that  he  has  reason  to  believe, 
and  does  believe,  that  from  prejudice 
or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  state  court." 
Schwenk  v.  Strang,  59  Fed.  Rep.  2og; 
Carson,  etc..  Lumber  Co.  v.  Holtzclaw, 
39  Fed.  Rep.  885:  Amv  v.  Manning, 
38  Fed.  Rep.  868;  W'helan  v.  New 
York,  etc.,  R.  Co.,  35  Fed.  Rep  849; 
Short  V.  Chicago,  etc.,  R.  Co.,  33  Fed. 
Rep.  114. 

Necessity  of  Petition. —  It  has  been 
held  that  no  petition  need  be  filed 
under  the  present  statute  relating  to 
prejudice  and  local  influence.  Short 
V.  Chicago,  etc.,  R.  Co..  34  Fed.  Rep. 
225.  But  the  usual  practice  is  to  file 
a  petition,  and  one  was  Sled  in  the  fol- 


lowing cases:  Crotts  v.  Southern  R, 
Co.,  90  Fed.  Rep.  i;  Parks  v.  Southern 
R.  Co.,  90  Fed.  Rep.  3:  Collins  v. 
Campbell,  62  Fed.  Rep.  850:  Hall  v. 
Chattanooga  Agricultural  Works,  48 
Fed.  Rep.  599:  Niblock  v.  Alexander. 
44  Fed.  Rep.  306;  Brodhead  v.  Shoe- 
maker, 44  Fed  Rep.  518;  Cooper  v. 
Richmond,  etc.,  R.  Co.,  42  Fed.  Rep.. 
697;  Minnick  v.  Union  Ins.  Co.,  .10 
Fed.  Rep.  369;  Dennison  v.  Brown, 
38  Fed.  Rep.  535;  Gold  worthy  v.  Chi- 
cago, etc.,  R.  Co  ,  38  Fed.  Rep.  769; 
Huskins    v.    Cincinnati,    etc.,    R.    Co., 

37  Fed.  Rep.  504;  Whelan  v.  New  York, 
etc.,  R.  Co.,  35  Fed.  Rep.  849:  Hills  v. 
Richmond,  etc.,  R.  Co.,  33  Fed.  Rep. 
81;   Neale  v.  Foster.  31  Fed.  Rep.   53. 

Requisites  of  Petition,  Generally.  —  See 
supra,  note  I,  p.  73. 

Existence  of  prejudice  or  local  influence 
must  be  directly  averred  in  the  petition. 
Goldworthy   v.   Chicago,    etc.,   R.    Co., 

38  Fed.  Rep.  769.  And  in  Hall  v. 
Chattanooga  Agricultural  Work?,  48 
Fed.  Rep.  599,  it  is  held  that  "  the  peti- 
tion as  well  as  the  affidavit  should  state 
the  facts  on  which  the  removal  is 
sought." 

Verification.  —  In  Hall  v  Chattanooga 
Agricultural  Works,  48  Fed.  Rep.  599, 
it  is  held  that  a  petition  should  be 
sworn  to  by  at  least  one  of  the  peti- 
tioners, or  by  some  agent  or  attorney 
authorized  to  act  for  them,  other  than 
the  person  who  makes  the  supporting 
affidavit.  And  in  Bonner  v.  Meikle, 
77  Fed.  Rep.  4S5,  it  is  held  that  the 
petition  need  not  be  verified  by  peti- 
tioner; that  a  verification  by  his  at- 
torney in  fact  is  sufficient. 

Precedents.  —  In  Jones  v.  Foreman, 
66  Ga.  371,  a  petition  for  removal  under 
the  practice  act  of  1867  was  as  follows: 

"  That  Louisa  Jones,  in  her  own  right, 
and  as  next  friend  of  her  minor  chil- 
dren, Warren  L.  Jones  and  Anna  P. 
Jones,  who  your  petitioner  avers  to  be 
and  have  been  on  the  /.r/ day  of  Septem- 
ber, 1879,  and  ever  since,  citizens  of  and 
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residing  in  the  state  of  Georgia,  in  the 
county  of  Richmond,  and  in  the  southern 
district  of  Georgia,  in  the  United  States 
of  America,  on  said  Jirst  of  Septeviber, 
1879,  instituted  a  suit  in  equity  in  the 
superior  court  of  said  Hie hntond  coxxnly, 
Georgia,  which  is  still  pending,  return- 
able to  October  term,  1879,  of  said  court, 
in  which  your  petitioner  and  Samuel 
Jont's  are  named  as  defendants,  in  which 
suit  the  matter  in  dispute  exceeds 
(exclusive  of  cost)  the  sum  ol  Jive  hun- 
dred dollars,  and  which  suit  is  brought, 
among  other  things,  for  the  purpose  of 
restraining  and  enjoining  your  peti- 
tioner. 

And  your  petitioner  is  now  and  was 
at  the  time  and  commencement  of  said 
suit  and  of  service  upon  him,  October 
24th,  1879,  a  citizen  of  the  state  of 
South  Carolina,  and  said  complainants 
and  the  other  said  defendant  are  now 
and  were  at  the  commencement  of  said 
suit,  citizens  of  the  state  of  Georgia; 
that  in  said  suit  there  is  a  controversy, 
in  which  controversy  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the 
sum  or  value  of  Jive  hundred  dollars, 
which  is  wholly  between  your  petitioner 
and  complainant,  and  said  suit  can  be 
full  y  determined  as  between  them  with- 
out I  he  presence  of  the  other  defendant 
as  a  party  in  the  cause. 

And  your  petitioner  avers  that  said 
suit  has  not  been  tried,  and  that  April 
term,  iii8o,  of  said  court,  will  be  the 
first  term  at  which  the  same  could  have 
been  tried  even  if  he  had  been  properly 
served,  which  he  denies. 

Your  petitioner  further  shows  that 
he  has  reason  to  believe,  and  does  be- 
lieve, that  from  prejudice  or  local  influ- 
ence he  will  be  unable  to  obtain  justice 
in  said  court;  and  your  petitioner  now 
desires  and  prays  that  said  suit,  so  far 
as  he  is  concerned  therein,  may  be  re- 
moved from  said  superior  court  to  the 
circuit  court  oj  the  United  States  for  the 
southern  district  of  Georgia,  in  which  is 
said  county,  according  to  the  acts  of 
congress,  and  he  files  herewith  the  bond 
required  by  said  acts,"  etc. 

An  order  removing  the  cause  was 
affirmed. 

In  Hills  V.  Richmond,  etc.,  R.  Co., 
33  Fed.  Rep.  81,  the  petition,  after 
stating  that  the  defendant  was  a  cor- 
poration organized  under  the  laws  of 
Virginia,  and  a  citizen  and  resident  of 
that  state,  and  that  the  subject-matter 
of  the  suit  exceeded  the  sum  or  value 
of  two  thousand  dollars,  stated  that 
from    prejudice   or   local    influence    it 


would  not  be  able  to  obtain  justice  in 
the  superior  court  of  Fulton  county  or 
in  any  other  court  of  the  state  to  which 
it  might,  under  the  laws  of  said  state, 
have  a  right,  on  account  of  prejudice 
or  local  influence,  to  remove  the  same. 
With  the  petition  was  filed  an  affidavit. 
The  case  was  removed  and  the  motion 
to  remand  was  denied. 

In  Bonner  v.  Meikle,  77  Fed.  Rep. 
485,  a  petition  for  the  removal  of  a  case 
brought  to  quiet  title  to  a  mining  claim, 
called  the  Naid  Queen  mining  claim, 
was  in  part  as  follows:  The  petitioner 
states  the  fact  to  be,  "and  shows  to 
the  court,  that  great  prejudice  exists 
against  the  said  defendants  and  each 
of  them,  and  particularly  against  your 
petitioner,  and  great  local  influence  ex- 
ists in  favor  of  said  plaintiff;  *  *  * 
that  from  prejudice  and  local  influence 
the  defendants,  and  particularly  your 
petitioner,  will  not  be  able  to  obtain 
justice  in  the  stale  court,  or  in  any 
other  state  court  of  the  state  of  Nevada 
to  which  he  may,  under  the  laws  of 
said  state,  have  the  right,  on  account 
of  said  prejudice  and  local  influence,  to 
remove  said  cause;  *  *  *  that  said  suit 
cannot  be  fully  or  justly  determined  as 
to  any  of  the  defendants  in  any  state 
court  of  the  state  of  Nevada  without 
being  affected  by  such  prejudice  and 
local  influence  which  exists  in  said 
Lincoln  county,  Nevada,  against  your 
Y)zi\Uone.{,  J.  H.  Dc  Lemar,  and  all  of 
the  defendants,  and  against  their  right 
to  recover  in  said  action,  and  on 
account  of  the  local  influence  of  the 
plaintiff  (and  those  for  whom  he  sues) 
throughout  said  state."  After  setting 
out  the  claim  of  defendants  to  the  Naid 
Queen  mine,  their  application  for  a 
patent,  the  protest  of  the  plaintiffs,  and 
commencement  of  this  suit,  the  petition 
averred  "that  at  present  a  large  town 
known  as  '  De  Lemar''  exists  on  and 
around  said  mining  claim,  and  those 
portions  of  said  town  which  are  not 
upon  said  mining  claim  are  situated 
upon  other  mining  claims  which  are 
located  and  are  now  held  and  claimed 
as  is  the  said  Naid  Queen;  and  hence 
all  of  the  residents  of  said  town  have 
a  great  sympathy  for  plaintiff  and  those 
for  whom  he  claims  to  sue,  who  reside 
upon  said  Naid  Queen  mining  claim. 
That,  in  order  to  oppose  the  issuance 
of  said  patent  to  defendants,  it  became 
necessary  to  employ  attorneys  and  in- 
cur great  expense.  That  to  that  end 
the  citizens  of  said  town  have  held 
various  mass  meetings,  at   which  vio- 
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Petition  for  Removal  of  Cause  from  State 
Court. 


Form  No.  17542.' 

In  the  Circuit  Court  of  ike  United  States  for  the  District  of 
Minnesota. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant 
To  the  Honorable  the  Judges  of  the  Circuit  ConvX.  of  the  United  States 
for  the  District  of  Minnesota: 

Your  petitioner  respectfully  shows  that  a  suit  entitled  as  above  is 
now  pending  for  trial,  and  has  not  yet  been  tried,  in  the  District 
Court  of  Ramsey  county,  state  of  Minnesota,  and  that  your  petitioner 
desires  to  remove  the  same  into  the  Circuit  Court  of  the  United  States 
for  the  district  of  Minnesota. 

That  your  petitioner  is  defendant  in  said  suit,  and  that  the  matter 
and  amount  in  dispute  therein  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  tivo  thousand  (\Q\\2iX%. 

Your  petitioner  further  shows  that  in  said  suit  there  is  a  contro- 
versy between  a  citizen  of  the  state  in  which  said  suit  is  brought  and 
a  citizen  of  another  state,  to  wit,  a  controversy  between  your  said 
petitioner,  who  avers  that  he  was,  at  the  time  of  bringing  of  said  suit, 
and  still  is,  a  citizen  of  the  state  of  Ohio,  and  the  said  plaintiff,  who, 
your  petitioner  avers,  then  was  and  still  is  a  citizen  of  the  state  of 
Minnesota,  in  which  last  named  state  said  suit  was  brought,  and  that 
both  your  petitioner  and  the  said  plaintiff  are  actually  interested  in 
said  controversy;  that  said  suit  was  brought  for  the  purpose  of  {stating 
purpose^. 

Your  petitioner  further  says  that  he  has  filed  herewith  an  affidavit, 
that  it  may  be  made  to  appear  to  the  said  Circuit  Court  that  from 
prejudice  and  local  influence  your  petitioner  will  not  be  able  to  obtain 
justice  in  the  said  state  court  or  in  any  state  court  to  which  your 
petitioner  may,  under  the  laws  of  the  state  of  Minnesota,  have  the 
right,  on  account  of  such  prejudice  and  local  influence,  to  remove 
said  cause. 


lent  and  inflammatory  speeches  were 
made,  and  resolutions  passed,  reflect- 
ing upon  the  defendants,  and  impugn- 
ing their  rights  and  motives  in  asserting 
their  claim  to  said  mine;  and  said  resi- 
dents of  said  town  have  subscribed 
and  agreed  to  pay,  and  have  paid, 
large  sums  of  money  to  defray  the  ex- 
penses of  plaintiff's  contest  and  adverse 
claim  and  the  expenses  of  this  suit; 
and  plaintiff  and  his  coadjutors  openly 
and  persistently  claim  and  assert  that 
defendants  are  land-grabbers,  and  will 
take  the  last  shingle  off  the  roofs  of 
their  houses,  and  similar  false  and 
prejudicial  falsehoods.  *  *  *  That 
your  petitioner  knows  that  said  claims 
of  defendants  to  said  mine  have  been  the 
subject  of  general  discussion  through- 
out said  state,  and  especially  among 
all  of  the  residents  of  Lincoln  county, 

11 


A^evada,  and  that  most  of  said  residents 
have  expressed  opinions  inimical  to  the 
defendants  in  the  premises.  That  their 
said  rights  are  and  have  been  discussed 
by  stage  drivers,  public  carriers,  bar 
and  saloon  keepers,  and  others  through- 
out said  county,  and  in  the  counties 
adjoining  said  Z?«ro/«  county."  There 
were  other  statements  in  the  petition 
as  to  the  general  prejudice  existin>< 
throughout  the  entire  state,  and  of  the 
judges  of  the  state  courts.  It  was 
held  that  the  petitioner  had  in  all  re- 
spects stated  such  a  case  as  made 
it  the  duty  of  the  court  to  order  the 
cause  to  be  removed. 

1.  United  States.  —  Rev.  Stat.  (Supp. 
1888),  c.  866;  25  Stat,  at  L.  (1888),  c. 
866. 

See  also,  generally,  supra,  noie  i, 
p.  109. 
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Your  petitioner  offers  herewith  good  and  sufficient  surety  for  all 
costs  that  may  be  awarded  by  this  court  if  this  court  shall  hold  that 
this  suit  was  wrongfully  and  improperly  removed  hereto. 

Your  petitioner  therefore  prays  that  the  said  surety  and  bond  may  be 
accepted  as  good  and  sufficient  and  that  the  said  suit  may  be  removed 
into  the  said  Circuit  Court  of  the  United  States  for  the  district  of 
Minnesota  aforesaid. 

Jeremiah  Mason,  Attorney  for  Petitioner. 
State  of  Minnesota,  ) 
County  of  Ramsey,    f 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  attorney  for 
the  petitioner  in  the  above  entitled  cause,  that  he  has  read  the  fore- 
going petition  and  knows  the  contents  thereof,  and  that  the  state- 
ments and  allegations  therein  contained  are  true,  as  he  verily 
believes. 

Jere??tiah  Mason. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  a.  d. 

(seal)  Norton  Porter,  Notary  Public. 

II.  NOTICE  OF  MOTION  FOR  REMOVAL  OF  CAUSE  FROM  STATE  TO 

FEDERAL  COURT.i 


1.  Necessity  of  Notice.  —  Notice  to 
plaintiff  of  intention  to  apply  for  re- 
moval of  cause  is  not  required  by  stat- 
ute and  in  the  majority  of  cases  has 
been  held  unnecessary.  Southern  R. 
Co.  V.  Hudgins,  107  Ga.  334;  Ficklin  v. 
Tarver,  59  Ga.  263;  Sharp  v.  Gutcher, 
74  Ind.  357;  Chamberlain  v.  American 
Nat.  Life,  etc.,  Co.,  11  Hun  (N.  Y.)  370; 
Erisman  v.  Pfdcock,  (Supreme  Ct.  Spec. 
T.)  62  How.  Pr.  (N.  Y.)  327;  Rosenfield 
7j.  Condict,  44  Tex.  464;  Creagh  v. 
Equitable  L  Assur.  Soc,  83  Fed.  Rep. 
849;  Chiatovich  v.  Hanchett,  78  Fed. 
Rep.  193;  Noble  v.  Massachusetts 
Benev.  Assoc,  48  Fed.  Rep.  337;  Young 
V.  Mercliants'  Ins.  Co.,  29  Fed.  Rep.  273; 
Stevens  v.  Richardson,  9  Fed.  Rep.  191; 
Cooke  V.  Seligman,  7  Fed.  Rep.  263; 
Wehl  V.  Wald,  17  Blatchf.  (U.  S.)  342; 
Wormser  v.  Dahlman,  16  Blatchf.  (U. 
S.)  319;  Fisk  V.  Union  Pac.  Co.,  8 
Blatchf.  (U.  S.)  243.  In  Rhode  Island 
Horse  Shoe  Co.  v.  Goodenough  Horse 
Shoe  Co.,  (Supreme  Ct.  Spec.  T.)  i 
Abb.  N.  Cas.  (N.  Y.)  11,  however,  it  was 
held  that  notice  of  the  application  for 
removal  must  be  given  to  the  adverse 
party.  And  in  Erisman  v.  Pidcock, 
(Supreme  Ct.  Spec.  T.)  62  How.  Pr.  (N. 
Y.)  327,  it  is  said  that  "  the  more  com- 
mendable practice  would  be  to  give 
notice  of  the  application   and   in  that 


manner  avoid  all   possibility  of  future 
dissension  and  misunderstanding." 

Precedents.  —  In  Cooke  v.  Boston 
State  Nat.  Bank,  i  Lans.  (N.  Y.)  494, 
the  notice  of  motion  was  as  follows: 

"  Gentlemen.  —  Please  to  take  notice, 
that  on  the  annexed  affidavit,  petition 
and  bond  (copies  of  which  are  herewith 
served  upon  you),  I  will  move  this 
court,  at  a  Special  Term,  to  be  hold  at 
the  chambers  thereof,  at  the  city  hall 
in  the  city  of  New  York,  on  the  third 
Monday  of  December,  xidS,  at  twelve 
o'clock,  noon,  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for 
an  order  to  transfer,  remove  and  trans- 
mit the  above  entitled  action,  as  far  as 
the  State  National  Bank  of  Boston  is 
concerned,  together  with  all  process, 
pleadings,  depositions,  testimony  and 
other  proceedings  therein,  to  the  Cir- 
cuit  Court  of  the  United  States  for  the 
southern  district  of  New  York. 

Dated  December  10,  1S6S. 
Yours,  etc., 

John  H.  Piatt, 
Attorney  for  the  defendant.  The 
State  National  Bank  of  Boston. 
To  Messrs.  Burrill,  Davidson  &^  Burrill, 
•    Plaintiff's  attorneys." 

No  objection  was  made  to  this  notice. 

In  Robb  V.  Parker,  3  S.  Car.  60,  this 
notice  is  set  out: 
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New  Jersey  Supreme  Court. 
The  Delaware^  Lackawanna  6^  Western^ 

Railroad  Company  .  On  Contract. 

ads.  j  Notice. 

John  Alulligan. 
To  Charles  A.  Feick,  Esq.,  Attorney  of  Plaintiff. 

Dear  Sir:  Please  to  take  notice  that  on  the  tenth  day  of  May,  a.  d. 
i<)00,  at  the  hour  of  ten  in  the/(3r(?noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  at  the  court-house  in  the  city  of  Newark,  we  will 
present  to  his  honor  Mantling  M.  Knapp,  a  justice  of  said  court, 
and  file  the  petition  and  bond,  copies  of  which  are  hereto  annexed, 
and  move  the  said  justice  that  said  petition  and  bond  be  accepted,  and 
that  said  court  proceed  no  further  in  this  suit. 
Dated  April  28,  ^gOO. 

Your  obedient  servants, 
Bedle,  Muirheid  6^  McGee,  Defendant's  Attorneys. 

Form  No.  17544.' 

(  Title  of  court  and  cause  as  in  Form  No.  695Jf..') 

Please  take  notice  that  upon  the  petition  and  bond  and  the  affi- 
davit of  Richard  Roe,  copies  of  which  are  herewith  upon  you  served, 
the  originals  of  which  have  been  filed  in  the  office  of  the  clerk  of 
the  county  of  Albany,  and  upon  the  summons,  appearance  and 
pleadings  in  this  action,  a  motion  will  be  made  by  the  undersigned, 
at  the  special  term  of  the  above  entitled  court  to  be  held  at  the  court- 
house in  the  city  of  Albany,  in  said  county,  on  the  tetith  day  of 
September,  ig02,  at  ten  o'clock  in  tht  forenoon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  granting  the  said  petition,  and 
for  such  other  and  further  relief  as  may  be  just. 

{^Date,  signature,  office  address  of  attorney,  and  address  as  in  Form 
No.  6954.) 

III.  AFFIDAVIT  FOR  REMOVAL  ON  GROUND  OF  PREJUDICE  OR 
LOCAL  INFLUENCE.3 

1,  In  General. 

"  Take  noiice,  that  upon  the  petition  further   and    other    relief    as    may    be 

and    appearance  of  the  defendant,    of  just." 

which  a  copy  is   hereto  annexed,  and  No  objection  was  made  to  this  notice, 

which  were,  on   the  ^^//5  day  oi  April,  1.    United  States. — Rev.  Stat.   (Supp. 

A.  D.  187/,  filed  in  this  court,  and  upon  1888),   c.   866;  25    Stat,   at   L.  (1S88),  c. 

the    bond    of    the    petitioner    and     his  866. 

sureties,  a  copy  of  which   is  also  an-  See  also,    generally,    supra,    note    i, 

nexed,  this  court  will   be   moved   at  a  p.  112. 

special   term     thereof,    to    be    held    on  2.    United  States.  —  Rev.  Stat.  (Supp. 

Thursday,  sjth  instant,  at  q.30  a.  m.,  1888),   c.   866;  25   Stat,    at  L.  (l888),    c. 

that  the  petition  be  granted,  and  this  866. 

cause  be  removed  to  the  Circuit  Court  See    also,   generally,   supra,    note   i, 

mentioned  in  the  petition,  and  that  this  p.  112. 

court   accept   the   surety   offered,    and  3.  Necessity  of  Affidavit.  —  Under  the 

proceed  no  further  herein,  and  for  such  act  of  1867  (U.   S.  Rev.   Stat.   {1878),  § 
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639),  it  was  required  that  a  person 
seeking  a  removal  of  a  cause  from  a 
state  to  a  federal  court,  on  the  ground 
of  prejudice  or  local  influence,  should 
file  an  affidavit  stating  in  the  words  of 
the  statute  that  he  had  reason  to 
believe  and  did  believe  that  from 
prejudice  or  local  influence  he  would 
not  be  able  to  obtain  justice  in  the 
state  court.  In  the  act  of  1867,  which 
in  effect  repealed  the  foregoing  statute, 
it  is  not  provided  how  the  existence  of 
prejudice  or  local  influence  shall  be 
shown,  but  it  has  been  held  that  there 
is  no  doubt  that  it  must  be  made  to  ap- 
pear to  the  legal  satisfaction  of  the 
court  that  prejudice  or  local  influence 
exists,  although  the  degree  and  manner 
of  proof  required  to  create  this  legal 
satisfaction  must  be  left  to  the  dis- 
cretion of  the  court  itself.  Fiske  v. 
Henarie,  142  U.  S.  459;  In  re  Pennsyl- 
vania Co.,  137  U.  S.  451;  Parks  v. 
Southern  R.  Co.,  90  Fed.  Rep.  3; 
Crotts  V.  Southern  R.  Co.,  90  Fed. 
Rep.  I. 

The  usual  practice  has  been  to  file 
affidavits  in  support  of  the  petition. 
Crotts  V.  Southern  R.  Co.,  90  Fed.  Rep. 
i;  Parks  v.  Southern  R.  Co.,  90  Fed. 
Rep.  3;  Collins  v.  Campbell,  62  Fed. 
Rep.  850;  Hall  v.  Chattanooga  Agri- 
cultural Works,  48  Fed.  Rep.  599; 
Niblock  V.  Alexander,  44  Fed.  Rep. 
306;  Brodhead  v.  Shoemaker,  44  Fed. 
Rep.  518;  Cooper  v.  Richmond,  etc., 
R.  Co.,  42  Fed.  Rep.  697;  Minniclc 
V.  Union  Ins.  Co.,  40  Fed.  Rep.  369; 
Dennison  v.  Brown,  38  Fed.  Rep.  535; 
Goldworthy  v.  Chicago,  etc.,  R.  Co., 
38  Fed.  Rep.  769;  Huskins  v.  Cincin- 
nati, etc.,  R.  Co.,  37  Fed.  Rep.  504; 
Whelan  v.  New  York,  etc.,  R.  Co.,  35 
Fed.  Rep.  849;  Hills  z/.  Richmond,  etc., 
R.  Co.,33  Fed.  Rep.  81;  Neale  z/.  Foster, 
31  Fed.  Rep.  53.  Although  it  has  been 
held  that  a  duly  verified  petition  is  so 
far  an  affidavit  that  if  it  contains  the 
necessary  averments  a  removal  may 
be  had  thereon.  Fisk  v.  Henarie,  35 
Fed.  Rep.  230;  Bonnef  v.  Meikle,  77 
Fed.  Rep.  485.  And  to  the  effect  that 
evidence  of  prejudice  or  local  influence 
may  be  shown  by  deposition  or  oral 
examination  of  witnesses  see  Schwenk 
V.  Strang,  59  Fed.  Rep.  209;  Malone  v. 
Richmond,  etc.,  R.  Co.,  35  Fed.  Rep. 
625;  Short  z/.  Chicago,  etc.,  R.  Co.,  33 
Fed.  Rep.  114. 

Requisites  of  Affidavit,  Generally.  —  For 
the  formal  parts  of  an  affidavit  in  a 
particular  jurisdiction  see  the  title 
Affidavits,  vol.  i.  p.  548. 


Facts  and  Circumstances  Showing  Preju- 
dice.—  Some  cases  hold  that  defendant 
must  state  in  his  affidavit  the  facts  and 
circumstances  which  show  the  exist- 
ence of  prejudice  or  local  influence. 
Crotts  V.  Southern  R.  Co.,  90  Fed.  Rep. 
i;  Parks  v.  Southern  R  Co.,  90  I""ed. 
Rep.  3:  Bonner  v.  Meikle,  77  Fed.  Rep. 
485;  Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  Rep.  599;  Niblock  v. 
Alexander,  44  Fed.  Rep  306;  Minnick 
V,  Union  Ins.  Co.,  40  Fed.  Rep.  369; 
Schwenk  v.  Strang,  59  Fed.  Rep.  209; 
Carson,  etc.,  Lumber  Co.  v.  Holtzclaw, 
39  Fed.  Rep.  885;  Dennison  v.  Brown, 
3S  Fed.  Rep.  535;  Goldworthy  v.  Chi- 
cago, etc.,  R.  Co.,  38  Fed.  Rep.  769; 
Amy  V.  Manning,  38  Fed.  Rep.  868; 
Southworth  v.  Reid,  36  Fed.  Rep. 
451;  Malone  v.  Richmond,  etc.,  R.  Co., 
35  Fed.  Rep.  625.  And  see /«  r^*  Penn- 
sylvania Co.,  137  U.  S.  451  {cited  in 
approval  in   Fisk  v    Henarie,  142  U.  S. 

459)- 

Prejudice  Stated  Generally  —  As  a  Fact. 
—  Other  cases  hold  that  while  the 
affidavit  need  not  set  out  the  facts  and 
circumstances  from  which  existence  of 
prejudice  may  be  inferred,  or  on  which 
belief  in  existence  of  prejudice  is 
founded,  it  must  be  alleged  positively 
as  a  matter  of  fact  that  prejudice  or 
local  influence  does  exist.  Collins 
V.  Campbell,  62  Fed.  Rep.  850,  in 
which  the  court  says  that  it  follows 
Short  V.  Chicago,  etc.,  R.  Co.,  33  Fed. 
Rep.  114;  Brodhead  v.  Shoemaker, 
44  Fed.  Rep.  518;  Cooper  z*.  Richmond, 
etc.,  R.  Co.,  42  Fed.  Rep.  697;  Huskins 
V.  Cincinnati,  etc.,  R.  Co.,  37  Fed.  Rep. 
504;  Whelan  v.  New  York,  etc.,  R.  Co., 
35  Fed.  Rep.  849. 

On  Belief.  —  In  some  cases,  it  has' 
been  held  that  an  affidavit  that  affiant 
has  reason  to  believe  that  from  preju- 
dice and  local  influence  he  will  not 
be  able  to  obtain  justice  in  the  state 
court  is  sufficient  to  authorize  removal. 
Hills  V.  Richmond,  etc.,  R.  Co.,  33  Fed. 
Rep.  81;  Fisk  v.  Henarie,  32  Fed.  Rep. 
417;   Neale  v.  Foster,  31  Fed.  Rep.  53. 

Precedent. —  In  Hills  v.  Richmond, 
etc.,  R.  Co.,  33  Fed.  Rep.  81,  the  follow- 
ing affidavit  is  set  out: 

"I,  E.  Berkley,  being  duly  sworn, 
do  say  that  I  am  the  superintendent  of 
that  division  of  the  Richmond  dr"  Dan- 
ville Railroad  Company  which  extends 
from  the  city  of  Charlotte,  in  the  state 
of  North  Carolina,  to  the  city  of  Atlanta, 
in  the  state  of  Georgia;  that  I  am 
specially  intrusted  by  the  said  railroad 
company  with  the  attention   to  the  de- 
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Form  No.  17545.' 

{^Venue  and  title  of  court  as  in  Form  No.  5922.') 

"  a^ainst^"  ^  '       I  ^^^^'^^^  of  Prejudice  or  Local  Influence 
RicMrd  Roe,  defendant.  \      ^""^  Removal  of  Cause  to  U.  S.  Court. 

United  States  of  America,  \ 
V>\%Xx\z\.oi  Montana.  \ 

Richard  Roe,  being  duly  sworn,  doth  say  that  he  is  the  defendant 
in  the  above  entitled  cause,  which  is  now  pending  for  trial  in  the 
District  Court  of  Missoula  county,  state  of  Montana,  and  that  from 
prejudice  and  local  influence  he  will  not  be  able  to  obtain  justice  in 
said  state  court,  or  in  any  other  state  court  to  which  he,  the  said 
defendant,  may,  under  the  laws  of  said  state  of  Montana,  have  the 
right,  on  account  of  such  prejudice  and  local  influence,  to  remove  said 
cause. 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  a.  d. 
i89P. 

(seal)  Abraham  Kent,  Notary  Public. 

2.  Setting"  Out  Facts  Showing  Prejudice. 

Form  No.  17546.' 

(Precedent  in  Lawson  v.  Richmond,  etc.,  R.  Co.,  112  N.  Car.  392.)' 
\(^Titlc  of  court  and  cause  as  in  Form  No.  5927.) 

fense  of  all  cases  brought  against  said  local  influence  the  Rirhmond  fr"  Dan^ 
company  in  the  courts  of  the  said  state  ville  Railroad  Company  will  not  be  able 
of  Georgia,  and  in  the  courts  of  the  tc  obtain  justice  in  said  court,  or  in  any 
United  States  which  are  held  in  said  other  state  court  to  which  the  said  rail- 
state;  that  I  am  specially  intrusted  by  road  company  may,  under  the  laws  of 
the  said  railroad  with  the  taking  of  the  said  state  of  Georgia,  have  the  right, 
such  steps  for  the  protection  of  its  in-  on  account  of  such  prejudice  or  local  in- 
terests and  rights  in  such  cases  as  may  fluence,  to  remove  said  cause.  Depo- 
be  brought  against  it  in  either  of  the  nent  further  deposes  that  the  facts 
courts  aforesaid,  as  my  judgment  may  stated  in  the  foregoing  petition  for  re- 
approve;  that  I  am  the  highest  officer  moval  by  the  said  Richmond  dr"  Dan- 
in  said  company  located  in  the  state  of  ville  Railroad  Company  are  true." 
Georoin,  and  having  an  office  therein;  A  motion  to  remand  was  denied 
that  I  have  full  authority  to  take  such  and  the  affidavit  was  held  sufficient, 
steps  as  may  be  necessary  for  the  re-  although  it  did  not  set  out  facts  show- 
moval  of  causes  brought  in  the  state  ing  prejudice  or  local  influence, 
courts  into  the  United  States  courts,  1.  United  States.  —  Rev.  Stat.  (Supp. 
where  the  facts  authorize  such  removal,  1888),  c.  866;  25  Stat,  at  L.  (18S8),  c.  866. 
and  my  judgment  is  that  the  removal  is  See  also,  generally,  supra,  note  3,  p. 
necessary  to  the  protection  of  property,  113. 

interests   and   rights  of  the   company;  2.    United  States. — Rev.  Stat.  (Supp. 

that   I  have  had   long  and  large  exp'e-  188S),  c.  866;  25  Stat,  at  L.  (1888),  c.  866. 

rience  in  the  defense  of  cases  brought  See  also,  generally,  supra,  note  3,   p. 

against  said   railroad   company   in  the  113. 

courts  of  the   state  of  Georgia,  and   in  3.  The  court  said  that  "  the  affidavit 

the    superior   court   of    the    county    of  filed  in  this  case  seems  to  be  sufficiently 

Fulton,   in   said   state;    that  from    that  full   to  meet   the   requirements  of   the 

experience   I    now    make  this   affidavit  more  rigid,  but  apparently   more  just, 

that  I  believe  that  from  prejudice  and  rule  adopted  in  some  of  the  circuits, 
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State  of  North  Carolina^ 
County  of  Iredell.^- 

A.  B.  Andrews,  vice-president  of  the  Richmond  &*  Danville  Rail- 
road Company,  being  duly  sworn,  does  say  that  the  Richmond  ^  Dan- 
ville Railroad  Company  is  one  of  the  defendants  in  the  above  entitled 
cause  which  is  now  pending  for  trial  in  the  Superior  Court  of  Iredell 
county,  in  the  state  of  North  Carolina,  and  that  from  prejudice  and 
local  influence  the  said  defendant  will  not  be  able  to  obtain  justice  in 
the  said  state  court,  or  in  any  other  state  court  to  which  the  said 
defendant  may,  under  the  laws  of  the  said  state  of  North  Carolina^ 
have  the  right,  on  account  of  such  prejudice  or  local  influence,  to 
remove  said  cause;  that  by  the  accident  which  occurred  on  the  rail- 
road of  this  defendant  on  the  26th  day  of  August,  i891,  and  which 
is  the  basis  of  this  action,  a  number  of  persons,  passengers  and 
employees  on  the  train  of  the  said  defendant,  were  either  killed  or 
wounded,  as  many  as  twenty-two  being  killed,  or  having  died  from 
injuries  received,  and  about  twenty-seven  injured,  and  that  the  said 
accident  was  at  a  place  called  Bostian  Bridge,  in  the  county  of  Ire- 
dell, in  said  state,  on  the  date  above  mentioned;  that  the  report  of 
said  accident  was  at  once  widely  circulated,  and  many  persons  from 
the  county  oi  Iredell  cdimo.  to  witness  the  scene  of  the  accident,  and 
also  many  persons  from  the  adjoining  counties  to  Iredell;  that  the 
dead  and  wounded  were  carried  to  Statesville,  the  county-site  of  Ire- 
dell county,  where  the  dead  bodies  were  viewed  by  numerous  citizens 
from  the  locality,  and  where  many  of  the  wounded  were  taken  into 
the  houses  of  citizens  of  said  town;  that  great  indignation  was 
expressed  by  numbers  of  persons  in  the  community  on  account  of 
the  great  loss  of  life  and  injuries  resulting  from  the  accident,  and 
many  harsh  and  unjust  criticisms  were  made  upon  the  said  defendant 
and  the  alleged  careless  manner  in  which  it  had  operated  its  said 
railroad;  many  leading  citizens  going  so  far  as  to  charge  publicly 
that  the  destruction  of  life  and  injuries  to  the  persons  were  the  result 
of  the  recklessness  of  the  said  defendant  and  its  wanton  disregard  of 
human  safety  and  human  life;  that  a  newspaper  published  in  States- 
ville called  the  ^^Landmark,"  generally  circulated  in  the  county  of 
Iredell  and  circulating  also  widely  in  the  counties  and  localities 
adjoining  and  around  Iredell  county,  which  said  newspaper  has  great 
influence  in  its  circulation,  published  articles  adverse  to  the  said 
defendant  on  account  of  said  accident,  bitterly  arraying  the  defend- 
ant before  the  readers  of  said  paper  and  the  public  on  account  of  the 
said  accident,  whereby,  and  on  account  of  which,  much  prejudice  was 
aroused  against  the  ,said  defendant  and  which  still  exists;  that  many 
of  the  persons  killed  or  injured  in  the  said  accident  were  residents  of 
the  said  county  of  Iredell  and  the  adjoining  counties,  where  their 
families,  relatives,  friends  and  associates  reside,  all  of  whom  are  or 
have  been  active  and  zealous  in  denouncing  and  criticising  the  said 
defendant,  and  exciting  against  the  defendant  much  ill  and  preju- 
dicial feeling;  that  other  newspapers  than  Xht. '■'■Landmark"  above 

that  the  petition  should  set  forth  spe-  1.  The  matter  enclosed  by  and  to  be 
cifically  the  evidence  of  the  existence  of  supplied  within  [  ]  will  not  be  found  in 
local  prejudice."  the  reported  case. 
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named,  published  and  circulated  in  North  Carolina  and  in  the  county 
aforesaid,  and  the  adjoining  counties,  have  published  and  circulated 
articles  bitterly  denouncing  the  said  defendant  on  account  of  the 
said  accident,  using  such  expressions  as  rotten  sills,  loose  rails,  negli- 
gent employees  and  other  like  expressions  to  convey  to  the  public 
the  impression  that  the  said  accident  was  due  to  the  gross  and  inex- 
cusable negligence  of  the  said  defendant;  that  by  reason  of  these 
things  a  strong  public  sentiment,  prejudicial  to  the  defendant,  has 
been  manufactured  and  matured,  so  much  so  that  this  affiant  verily 
believes  that  the  said  defendant  cannot  obtain  justice  in  the  state 
courts  aforesaid ;  that  a  number  of  suits  have  been  brought  in  the  state 
courts  of  North  Carolina  upon  the  alleged  cause  of  action  aforesaid, 
there  being  as  many  as  twelve  or  fifteen  in  the  county  of  Iredell^  as 
many  as  ten  in  the  county  of  Buncombe  and  several  in  other  counties, 
and  affiant  is  informed  and  believes  that  the  parties  plaintiff  have 
made  common  cause  in  all  the  cases,  and  that  they  and  their  friends 
have  been  active  in  prejudicing  the  public  mind  against  the  said 
defendant  with  a  view  of  placing  it  at  a  disadvantage  in  trials  of  said 
causes  in  the  state  courts. 

[(^Signature  and  Jurat  as  in  Form  No.  860. yy- 

IV.  BOND  FOR  REM0VAL.2 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Bond.  —  The  petitioner  for  removal 
shall  make  and  file  with  his  petition  a 
bond  with  good  and  sufficient  surety 
for  his  entering  in  the  proper  circuit 
court  on  the  first  day  of  its  then  next 
session  a  copy  of  the  record  in  the  suit 
sought  to  be  removed,  and  for  paying 
all  costs  that  may  be  awarded  by  the 
circuit  court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also  for 
his  appearing  and  entering  special  bail 
in  such  suit  if  special  bail  was  origi- 
nally requisite  therein.  U.  S.  Rev, 
Stat.  (Supp.  i888),  c.  866,  §  3;  25  U.  S. 
Stat,  at  L.  (1888),  c.  866,  g  3. 

Joint  or  Several.  —  The  bond  must  be 
several.  Hazard  v.  Durant,  9  R.  I. 
602.  Or  joint  and  several.  Roberts  f. 
Canington,  2  Hall  (N.  Y.)  649;  Hazard 
V.  Durant,  9  R.  I.  602;  Mix  v.  Andes 
Ins.  Co.,  74  N.  Y,  53.  But  a  joint  bond 
is  insufficient.  Hazard  v.  Durant,  9 
R.  I.  602. 

To  Whom  Executed.  —  Bond  must  be 
executed  to  the  plaintiff.  Grow  v.  Wi- 
man,  (N.  Y.  City  Ct.  Spec.  T.)  3  N.  Y. 
St.  Rep.  281;  Harris  v.  Delaware,  etc., 
R.  Co.,  18  Fed.  Rep.  833.  And  a  bond 
running  to  "  the  people  of  the  state  of 
New  York"    is    insufficient.     Grow    v. 

11 


Wiman,  (N.  Y.  City  Ct.  Spec.  T.)  3  N. 
Y.  St.  Rep.  281. 

Amount  of  Bond — Generally.  —  The 
amount  of  the  bond  is  not  fixed  by 
statute.  Schwab  v.  Coots,  48  Mich. 
116;  Mix  V.  Andes  Ins.  Co.,  74  N.  Y. 
53.  And  what  the  amount  shall  be 
rests  in  the  discretion  of  the  court  in 
which  the  petition  is  filed.  Nye  v. 
Northern  Cent.  R.  Co.,  24  Hun  (N.  Y.) 
556;  Bell  V.  Lycoming  Ins.  Co.,  3  Hun 
(N.  Y.)  409. 

Must  be  Stated.  — The  amount  of  the 
penalty  must  be  stated  in  the  bond. 
New  Orleans,  etc.,  R.  Co.  v.  Rabasse, 
44  La.  Ann.  178;  Johnson  v.  F.  C.  Aus- 
tin Mfg.  Co., 76  Fed.  Rep.  6i6.  And  a 
bond  containing  a  blank  where  the 
penal  sum  should  have  been  inserted 
is  insufficient,  although  an  undertaking 
to  pay  an  indefinite  amount  would 
have  satisfied  the  statute.  Austin  v. 
Gagan,  39  Fed.  Rep.  626;  Burdeck  v. 
Hale,  7  Biss.  (U.  S.)  96. 

Condition  of  Bond —  Generally.  —  The 
statute  prescribes  what  the  condition 
of  the  bond  shall  be.  Hayes  v.  Todd, 
34  Fla.  233;  Combs  v.  Nelson,  91  Ind. 
123;  New  Orleans,  etc.,  R.  Co.  v.  Ra- 
basse, 44  La.  Ann.  178;  Harrold  v. 
Arrington,  64  Tex.  233;  Henen  v. 
Baltimore,  etc..  R.  Co.,  17  W.  Va.  881; 
Removal  Cases,  100  U.  S.  457;  Probst 
V.  Cowen,  91  Fed.  Rep.  929;  Burck  v. 
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Taylor,  39  Fed.  Rep.  581;  Sheldrick  v. 
Cockcroft,  27  Fed.  Rep.  579;  Torrey 
V.  Grant  Locomotive  Works,  14  Blatchf. 
(U.  S.)  269.  But  the  statute  need  not 
be  followed  literally:  it  is  enough  if  the 
words  used  have  the  same  legal  effect 
as  the  statutory  words.  Ellis  v.  At- 
lantic, etc.,  R.  Co.,  134  Mass.  338. 

Filing  Copy  of  Record.  —  The  bond 
should  be  conditioned  for  the  entering 
of  a  copy  of  the  record  in  the  circuit 
court  of  the  United  States  on  the  first 
day  of  its  then  next  session.  Combs 
V.  Nelson,  91  Ind.  123;  Hayes  v.  Todd, 
34  Fla.  233;  Clippinger  v.  Missouri 
Valley  L.  Ins.  Co.,  26  Ohio  St.  404. 
And  a  bond  which  contains  a  condition 
by  defendant  well  and  truly  to  enter 
his  appearance  in  the  United  States 
district  court  and  does  not  provide  for 
the  entry  of  a  copy  of  the  record  in  the 
circuit  court  of  the  United  States  is  in- 
sufficient.    Hayes  v.  Todd,  34  Fla.  233. 

Appearance  in  Court.  —  The  bond 
must  provide  for  petitioner's  entering 
his  appearance  in  the  federal  court  as 
required  by  statute.  Miller  v.  Finn, 
I  Neb.  254:  Bell  v.  Bell,  3  W.  Va.  183; 
Cooke  V.  Seligman,  7  Fed.  Rep.  263. 
And  a  bond  which  does  not  provide 
that  defendant  shall  appear  in  the 
cause  in  the  federal  court,  but  simply 
provides  "  for  his  entering  in  such 
court  copies  of  such  process  against 
him,"  is  fatally  defective.  Bell  v. 
Beil,  3  W.  Va.  183.  But  a  bond  which 
contains  a  clause  and  condition  that 
defendant  "shall  do  and  cause  to  be 
done  such  other  and  appropriate  acts," 
etc.,  is  a  sufficient  compliance  with  the 
statute  that  the  bond  should  be  one  for 
appearing  in  the  federal  court.  Cooke 
V.  Seligman,  7  Fed.  Rep.  263. 

Special  Bail.  —  Bond  need  not  be 
conditioned  for  entering  special  bail 
where  action  appears  to  be  one  in 
which  bail  cannot  be  required.  Hayes 
V.  Todd,  34  Fla.  233;  Frisman  v.  Pid- 
cock,  (Supreme  Ct.  Spec.  T.)  62  How. 
Pr.  (N.  Y.)  327;  Removal  Cases,  100 
U.  S.  457;  Barck  v.  Taylor,  39  Fed. 
Rep.  581. 

Payment  of  Costs.  —  Bond  must  pro- 
vide for  the  payment  of  costs.  New 
Orleans,  etc.,  R.  Co.  v.  Rabasse,  44  La. 
Ann.  178;  McNeal  Pipe,  etc.,  Co.  v. 
Howland,  99  N.  Car.  202;  Harrold  v. 
Arrington,  64  Tex.  233;  Sheldrick 
V.  Cockcroft,  27  Fed.  Rep.  579;  Webber 
V.  Bishop,  13  Fed.  Rep.  49;  Torrey  v. 
Grant  Locomotive  Works,  14  Blatchf. 
(U.  S.)  269. 

SnretiM.  —  The  statute  does  not  pre- 


scribe the  number  of  sureties.  Good 
and  sufficient  sureties  is  all  that  is  re- 
quired, and  this  is  satisfied  if  there  be 
one  surety  able  to  respond  to  the  con- 
dition. Removal  Cases,  100  U.  S. 
457.  But  more  than  one  surety  may 
be  required  by  the  court  in  its  dis- 
cretion. Mix  V.  Andes  Ins.  Co.,  74 
N.  Y.  53. 

Must  be  Signed  —  By  Petitioner.  —  The 
bond  should  be  signed  by  the  peti- 
tioner. Farmers'  L.  &  T.  Co.  v.  Lake 
St.  El.  R.Co.,  173  111.  439;  Cleveland, 
etc.,  R.  Co.  V.  Monaghan,  140  111.  474; 
Weed  Sewing  Mach.  Co.  v.  Smith,  71 
111.  204. 

In  Cleveland,  etc.,  R.  Co.  v.  Doerr, 
4t  111.  App.  530,  it  was  held  that  a 
bond  of  a  corporation  not  executed  by 
its  president  or  by  one  shown  to 
possess  authority  to  execute  such  in- 
strument for  it,  on  its  behalf,  was  in- 
sufficient. 

In  Vandevoort  v.  Palmer,  4  Duer 
(N.  Y.)  677,  the  bond  was  not  signed 
by  the  petitioner,  but  by  the  sureties 
only,  and  was  held  to  be  sufficient. 
That  case,  however,  was  decided  under 
the  removal  act  of  1789,  which  pro- 
vided merely  that  the  petitioners  should 
offer  good  and  sufficient  surety. 

By  Attorney.  —  The  bond  may  be 
signed  by  the  attorney  for  the  peti- 
tioner. Removal  Cases,  100  U.  S  457; 
Vandevoort  v.  Palmer,  4   Duer  (N.  Y.) 

677. 

By  Sureties.  —  The  bond  must  be 
signed  by  sureties  proven  to  the  court 
to  be  sufficient.  Farmers'  L.  &  T.  Co. 
V.  Lake  St.  El.  R.  Co.,  173  111.  439; 
Cleveland,  etc.,  R.  Co.  v.  Monaghan, 
140  111.  474;  Weed  Sewing  Mach.  Co. 
V.  Smith,  71  111.  20|. 

Seal  of  Sureties.  —  Where  the  signa- 
ture of  a  surety  is  without  seal,  the 
bond  is  defective,  but  such  defect  may 
be  cured  by  amendment.  Overman 
Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 
Rep.  577. 

Justification  of  Sureties.  —  The  prac- 
tice is  for  sureties  to  justify.  Cleve- 
land, etc.,  R.  Co.  V.  Monaghan,  140 
111.  474;  Taylor  v.  Shew,  54  N.  Y.  75; 
Howard  v.  Southern  R.  Co.,  122  N. 
Car.  944;  Herndon  v.  .^tna  Ins.  Co., 
107  N.  Car.  194;  Removal  Cases,  100 
U.  S.  457  And  in  Mix  v.  Andes  Ins. 
Co.,  74  N.  Y.  53,  it  was  held  that  the 
court  may  require  sureties  to  justify. 

For   a  form  of  justification  of  sureties 
in  a  particular  jurisdiction  see  the  title 
Justification  of  Sureties,  vol.  10,  p. 
I075- 
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Form  No.  17547.' 

Supreme  Court,  County  of  New  York. 
The  Continental  Wall  Paper  Company^  plaintiff,  ) 

against  v  Bond  for  Removal. 

The  Lewis  Voight  er*  Sons  Company,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  The  Lewis  Voight  ^^  Sons 
Cotnpany,  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio,  and  having  a  principal  place 
of  business  in  Cincinnati,  Ohio,  as  principal,  and  The  United  States 
Fidelity  and  Guaranty  Company,  having  an  office  and  usual  place  of 
business  at  No.  lJf.0  Broadway,  in  the  city  of  New  York,  county  and 
state  of  New  York,  as  surety,  are  held  and  firmly  bound  unto  The 
Continental  IVall  Paper  Compa?iy,  a  corporation  organized  under  the 
laws  of  the  state  of  New  York,  in  the  penal  sum  oi  five  hundred  dollars, 
for  the  payment  whereof  well  and  truly  to  be  made  unto  the  said 
The  Continental  Wall  Paper  Company,  its  successors  and  assigns,  we 


Precedents.  —  In  Removal  Cases,  100 
U.  S.  457,  is  set  out  the  following  bond 
for  removal: 

"  In  the  Circuit  Court  of  Delaware 
County,  Iowa. 

Know  all  men  by  these  presents, 
that  we,  Lewis  H.  Meyer  and  William 
Dennison,  principals,  andyi^Aw  E.  Henry 
and  Charles  Whitaker,  as  sureties,  are 
held  and  firmly  bound  unto  the  Dela^ 
ware  Railroad  Construction  Company,  and 
all  other  persons  whom  it  may  concern, 
in  the  penal  sum  oi  one  thousand  do\- 
lars,  to  which  payment  we  bind  our- 
selves and  each  of  us  by  these  pres- 
ents. Given  under  our  hands  this 
fifteenth  day  of  May,  187J'. 

The  conditions  of  this  obligation  are 
these:  the  said  Lewis  H,  Meyer  and 
William  Dennisjn  have  applied  to  the 
Circuit  Court  of  said  county  to  remove 
a  certain  cause  pending  in  said  court, 
wherein  the  Delaware  Railroad  Con- 
struction Company  are  plaintiffs,  and 
the  said  Lewis  H.  Meyer,  trustee,  suc- 
cessor to  John  Edoar  Thompson,  and 
William  Dennison,  trustees,  and  many 
others  are  defendants,  from  the  said 
Circuit  Court  to  the  Circuit  Court  of 
the  United  States  for  the  District  of 
loiua. 

Now,  if  said  Meyer  and  Dennison 
shall  enter  in  the  said  Circuit  Court 
of  the  United  States  for  the  District  of 
Iowa,  on  theyfrj/  day  of  the  next  term 
thereof,  a  copy  of  the  record  of  said 
suit,  and  shall  pay  all  the  costs  that 
may  accrue  or  be  awarded  by  said 
Circuit  Court  if  it  shall  hold  that 
said  suit  was  wrongfully  or  improperly 
removed  thereto,  and  shall  also  appear 
and   enter  special    bail   in  said  Circuit 


Court  in  said  suit  if  special  bail  was 
originally  required  therein,  then  this 
obligation  shall  be  void;  otherwise  in 
full  force. 

William  Dennison  and  L.  H.  Meyer, 
Trustees. 

By  Grant  and  Smith,  their  Att'ys. 

C.   Whitaker, 
John  E.  Henry,  Sureties." 

This  bond  was  held  sufBcient  in 
form. 

In  Cooke  v.  Seligman,  7  Fed.  Rep. 
263,  the  condition  of  the  bond  offered 
to  the  state  court  was  as  follows:  That 
the  obligation  shall  be  void  "if  ihe 
said  petitioners  shall  enter  in  the  said 
circuit  court  of  the  United  States,  on 
\.\\&  first  day  of  its  next  session,  a  copy 
of  the  record  in  said  suit,  and  shall 
well  and  truly  pay  all  costs  that 
may  be  awarded  by  said  circuit  court 
of  the  United  States  if  said  court  shall 
hold  that  said  suit  was  wrongfully  or 
improperly  removed  thereto,  and  do  or 
cause  to  be  done  such  other  and  appro- 
priate acts  as,  by  the  acts  of  congress, 
approved  March  3,  1875,  and  other 
acts  of  congress,  are  required  to  be 
done  upon  the  removal  of  a  suit  into 
the  United  States  circuit  court  from  a 
state  court." 

This  condition  was  held  sufficient. 

1.  United  States.  —Rev.  Stat.  (Supp. 
1888),  c.  866,  §  3;  25  Stat,  at  L.  (1888), 
c.  866,  §  3. 

This  is  the  form  of  bond  in  the  case 
of  Continental  Wall-Paper  Co.  v.  Lewis 
Voight,  etc.,  Co.,  106  Fed.  Rep.  550, 
and  is  copied  from  the  records.  No 
objection  was  made  to  it. 

See  also,  generally,  supra,  note  2, 
p.  117. 
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bind  ourselves,  our  and  each  of  our  successors,  representatives  and 
assigns,  jointly  and  severally,  firmly  by  these  presents. 

Upon  these  conditions:  That  whereas  the  said  The  Lewis  Voight  &> 
Sons  Compa?iy  having  petitioned  the  Supreme  Court  of  the  state  oi  JVeiv 
York,  held  in  and  for  the  county  of  Netv  York,  for  the  removal  of  a 
certain  cause  therein  pending,  wherein  the  said  The  Continental  Wall 
Paper  Company  is  plaintiff  and  the  said  The  Lewis  Voight  (s'  Sons  Com- 
pany is  defendant,  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  JVew  York. 

Now,  if  the  said  The  Lewis  Voight  &=  Sons  Company  shall  enter  in 
said  Circuit  Court  of  the  United  States  on  the  first  day  of  its  next 
session,  a  copy  of  the  record  in  said  suit  and  shall  well  and  truly  pay 
all  costs  that  may  be  awarded  by  said  Circuit  Court  of  the  United 
States  if  said  court  shall  hold  that  said  suit  was  wrongfully  or 
improperly  removed  thereto,  then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their' 
hands  and  seals  this  ?iineteenth  day  of  April,  igOO. 

The  Lewis  Voight  &=  Sons  Company, 
By  Lewis  Voight,  Sr.,  President. 

(seal)     Attest:     LL.  LL.  Murdoch,  Secretary. 

The  United  States  Fidelity  &>  Guaranty  Company^ 
By  Sylvester  J.  O' Sullivan,  Manager. 

(seal)     Attest:      Wyllys  Benedict,  Attorney-in-fact. 
State  of  Ohio,  ) 

County  of  Hamilton.  \ 

On  the  19th  day  of  April,  in  the  year  one  thousand  nine  hundred, 
before  me  personally  came  Lewis  Voight  to  me  known,  who  being  by 
me  duly  sworn  did  depose  and  say  that  he  resided  in  the  city  of 
Cincinnati,  state  of  Ohio;  that  he  is  the  president  of  The  Lewis  Voight 
c^  Sons  Company,  the  corporation  described  in  and  which  executed 
the  above  instrument;  that  he  knew  the  corporate  seal  of  said  cor- 
poration; that  the  seal  affixed  to  the  foregoing  instrument  was  such 
corporate  seal;  that  it  was  so  affixed  by  order  of  the  board  of  directors 
of  said  corporation,  and  that  he  signed  said  instrument  as  president 
of  said  corporation  by  like  authority.  And  the  said  Lewis  Voight 
further  says  that  he  was  acquainted  with  Harry  Murdoch  and  knows 
him  to  be  the  secretary  of  said  corporation;  that  the  signature  of  the 
said  Harry  Murdoch  subscribed  to  the  said  instrument  is  in  the 
genuine  handwriting  of  the  said  Harry  Murdock,  and  was  thereto 
subscribed  by  the  like  order  of  the  said  board  of  directors,  and  in 
the  presence  of  him  the  said  Leivis  Voight. 

(seal)  Oliver  G.  Bailey,  Notary  Public  in  and 

for  Hamilton  county,  Ohio. 
State,  city  and  county  of  New  York,  ss. 

On  this  20th  day  of  April,  \gOO,  before  me  personally  appeared  Syl- 
vester J.  O'  Sullivan,  manager  of  The  United  States  Fidelity  and  Guaranty 
Company,  with  whom  I  am  personally  acquainted,  who,  being  by  me 
duly  sworn,  says,  that  he  resides  in  the  city  of  New  York,  that  he  is 
the  manager  of  The  United  States  Fidelity  and  Guaranty  Company,  the 
corporation  described  in  and  which  executed  the  above  instrument; 
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that  he  knows  the  corporate  seal  of  said  company;  that  the  seal 
affixed  to  the  foregoing  instrument  is  such  corporate  seal;  that  it  was 
affixed  by  order  of  the  board  of  directors  of  said  company,  and  that 
he  signed  said  instrument  as  manager  of  said  company  by  like 
authority;  and  the  said  Sylvester  J.  O' Sullivan  further  says  that  he  is 
acquainted  with  Wyllys  Benedict  and  knows  him  to  be  the  attorney- 
in-fact  of  said  company;  that  the  signature  of  said  Wyllys  Benedict 
subscribed  to  the  said  instrument  is  in  the  genuine  handwriting  of 
the  said  Wyllys  Benedict  and  was  thereto  subscribed  by  the  like  order 
of  the  said  board  of  directors  and  in  the  presence  of  him  the  said 
Sylvester  /.  O' Sullivan.  Harry  C.  Harden, 

(seal)  Notary  Public,  Netv  York  County. 

At  a  regular  meeting  of  the  board  of  directors  of  The  United  States 
Fidelity  and  Guaranty  Company,  duly  called  and  held  on  the  second 
day  of  May,  i898,  at  the  office  of  the  company,  city  of  Baltimore, 
state  of  Maryland,  a  quorum  being  present,  on  motion  it  was 
unanimously 

Resolved,  that  Andrew  Freedman,  vice-president,  or  Sylvester  J. 
O' Sullivan,  manager,  or  Harry  C.  Harden,  or  Wyllys  Benedict,  attor- 
ney-in-fact of  this  company  in  the  state  of  Ne7v  York,  be  and  they 
hereby  are,  and  each  one  of  them  is,  authorized  and  empowered  to 
execute  and  deliver  and  attach  the  seal  of  the  company  to  any  and 
all  bonds  and  undertakings  for  or  on  behalf  of  the  company  in  its 
business  of  guaranteeing  the  faithfulness  of  persons  holding  positions 
of  trust  and  the  performance  of  contracts  other  than  insurance 
policies  and  executing  or  guaranteeing  bonds  or  undertakings 
required  or  permitted  in  all  actions  or  proceedings  at  law;  such 
bonds  and  undertakings,  however,  to  be  attested  in  every  instance 
by  one  other  of  the  persons  above  named  as  occasion  may  require. 
City  and  county  of  Netu  York,  ss. 

I,  Wyllys  Benedict,  attorney  in  fact  of  The  United  States  Casualty  and 
Guaranty  Company,  having  compared  the  foregoing  resolution  with 
the  original  thereof,  as  recorded  in  the  minute  book  of  said  company, 
do  hereby  certify  that  the  same  is  a  true  and  correct  transcript  there- 
from, and  of  the  whole  of  said  original  resolution. 

Given  under  my  hand  and  the  seal  of  the  company,  at  the  city  of 
Ne^v  York,  this  20th  day  of  April,  i()00. 

(seal)  Wyllys  Benedict,  Attorney  in  fact. 

Form  No.  17548,' 

Know  all  men  by  these  presents  that  we,  John  W.  Mackay,  of  Vir- 
ginia City,  state  of  Nevada,  as  principal,  and  Ediuard  C.  Piatt,  of 
Brooklyn,  New  York,  and  William  H.  Baker,  of  Brooklyn,  New  York, 
as  sureties,  are  holden  and  stand  firmly  bound  unto  the  Boston  Safe 
Deposit  and  Trust  Company,  its  successors  and  assigns,  in  the  sum  of 
one  thousand  dollars  {%1,000')  lawful  money  of  the  United  States,  for 

1.  United  States.  —  Rev.  Stat.  (Sapp.  Mackay,  70  Fed.  Rep.  Soi,  and  is  copied 
1888),  c.  866,  §  3;  25  Stat,  at  L.  (1888),  from  the  records.  No  objection  was 
c.  866,  §  3.  made  to  it. 

This  is  the  form  of  bond  in  the  case  See  also,  generally,  supra,  note  2, 
of    Boston    Safe-Deposit,    etc.,    Co.    v.      p.  117. 
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the  payment  whereof  well  and  truly  to  be  made  unto  the  said  Boston 
Safe  Deposit  and  Trust  Company.,  its  successors  and  assigns,  we  bind 
ourselves,  our  heirs,  representatives  and  assigns,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals,  dated  this  eleventh  day  of  November.,  one 
thousand  eight  hundred  and  ninety-five. 

Upon  condition,  nevertheless,  that  whereas  the  said  John  W. 
Mackay  has  filed  or  is  about  to  file  in  the  Supreme  Court  of  New 
York  for  the  city  and  county  of  New  York,  in  the  state  of  Nejv  York, 
his  petition  for  the  removal  from  said  court  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Neiv  York  of  a  certain  suit 
now  pending  in  said  Supreme  Court  wherein  the  said  Boston  Safe 
Deposit  and  Trust  Company  is  plaintiff  and  the  said  John  IV.  Mackay 
and  Edward  S.  Stokes  and  the  United  Lines  Telegraph  Company  are 
defendants. 

Now  therefore  if  the  s:i\6.  John  JV.  Mackay  shall  enter  in  the  said 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York  on  t\\^  first  day  of  its  7iext  session  a  copy  of  the  record  in  said 
suit,  and  shall  well  and  truly  pay  all  costs  that  may  be  awarded  by 
S^\di  Circuit  Court  of  the  United  States  if  said  court  shall  hold  that 
such  suit  was  wrongfully  or  improperly  removed  thereto,  then  this 
obligation  shall  be  void;  otherwise  it  shall  remain  in  full  force  and 

o*    1   j'       AAV         A  ■     ..^  1  fohn  JV.  Mackay.        (seal) 

Sealed  and  delivered  in  the  pres- )        ;^^^,^^^  ^  p^J^^        )^.^^^ 

ence  of  T.  Bridgtvater  Inilz.       \         ^.^^.^^^^  ^  ^^^^^      ^^^^^^ 

State  of  New  York,  \ 

City  a/?^  county  of  New  York,  f 

On  this  eleventh  day  of  November,  i8P5,  in  the  city  and  county  of 
New  York,  before  me,  a  notary  public  in  and  for  the  city  and  county 
of  New  York,  personally  appeared  the  above  ndiintd  John  IV.  Mackay, 
of  Virginia  City,  Nevada,  and  Edward  C.  Piatt,  of  the  city  of  Brook- 
lyn, state  of  New  York,  and  William  H.  Baker,  oi  th.&c\ty  oi  Brooklyn, 
state  of  New  York,  all  of  whom  are  to  me  known,  and  known  to  me 
to  be  the  individuals  described  in  and  who  executed  the  foregoing 
instrument,  and  then  and  there  each  of  them  severally  acknowledged 
that  he  had  executed  the  foregoing  bond. 

T.  Bridgwater  Itiilz,  Notary  Public,  Kings  Co, 

Certificate  filed  in  Nezv  York  Co. 
State  of  New  York,  ) 

r  SS 

City  and  county  of  New  York.  ) 

I,  John  IV.  Mackay,  of  Virginia  City,  Nevada,  the  principal  named 
in  the  foregoing  bond,  being  duly  sworn,  do  depose  and  say: 

That  I  am  a  resident  of  Virginia  City,  state  of  Nevada;  that  I  am 
a  property  holder  in  the  city  and  county  of  New  York,  state  of  New 
York;  that  I  am  worth  the  sum  of  upwards  of  ttvo  thousand  doWdiVs 
{$■2,000)  over  and  above  all  my  debts  and  liabilities  and  exclusive  of 
property  by  law  exempt  from  execution,  and  that  I  have  property  in 
the  city  and  county  of  Ne7v  York  liable  to  execution  of  the  value  of 
more  than  ttvo  thousand  <\o\\-AX'i,  {%2,000).  John  W.  Mackay. 

Sworn  to  before  me  this  11th  day  of  P/ovember,  iS95. 

T.  Bridgwater  Inilz,  Notary  Public,  Kings  County. 
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Cercificate  filed  in  New  York  Co. 
State  of  Nezv  York,  \ 

City  a  fid  county  of  Nezo  York,  f 

I,  Edivard  C.  Piatt,  of  Brooklyn,  Neiu  York,  one  of  the  sureties 
named  in  the  foregoing  bond,  being  duly  sworn,  do  depose  and  say: 

That  I  am  a  resident  of  the  city  of  Brooklyn,  in  the  state  of  New 
York,  and  a  property  holder  therein;  that  I  am  worth  the  sum  of 
upwards  of  ttvo  thousand  dollars  {^,000)  over  and  above  my  debts 
and  liabilities  and  exclusive  of  property  by  law  exempt  from  execu- 
tion, and  that  I  have  property  in  the  city  of  Neiv  York  liable  to 
execution  of  the  value  of  more  than  two  thousand  dollars  (^%2,000). 

Edward  C.  Flatt. 

Sworn  to  before  me  this  11th  day  of  November,  i895. 

T.  Bridgwater  Inilz,  Notary  Public,  Kings  County. 

Certificate  filed  in  New  York  Co. 
State  of  New  York,  ' 

City  a//^/  county  of  Netv  York. 

William  H.  Baker,  of  the  city  oi  Brooklyn,  state  of  New  York,  one 
of  the  sureties  named  in  the  foregoing  bond,  being  duly  sworn,  does 
depose  and  say: 

That  I  am  a  resident  of  the  city  of  Brooklyn,  in  the  state  of  New 
York,  and  a  property  holder  therein;  that  I  am  worth  the  sum  of 
upwards  of  two  thousand doWdiVS  (^2,000)  over  and  above  my  debts  and 
liabilities  and  exclusive  of  property  by  law  exempt  from  execution, 
and  that  I  have  property  in  the  state  of  Ne7i>  Yorkliahle  to  execution 
of  the  value  of  more  than  two  thousand  dollars  [%2,00O). 

William  H.  Baker. 

Sworn  to  before  me  this  11th  day  of  November,  iS95. 

T.  Bridgwater  Inilz,  Notary  Public,  Kings  County. 

Certificate  filed  in  New  York  County. 

V.  ANSWER.i 

1.  That  Defendant  is  a  Corporation  of  the  State  Where  Suit 

was  Brought. 

Form  No.  17549.'' 

(Precedent  in  Henen  v.  Baltimore,  etc.,  R.  Co.,  17  W.  Va.  885.)^ 
In  the  Circuit  Court  of  Wetzel  County. 

1.  Necessity  of  Answer.  —  Nothing  in  Gary,  28  Ohio  St.  208;  Railway  Pass, 
the  statute  requires  an  answer  or  other  Assur.  Co.  v.  Pierce,  27  Ohio  St.  155. 
form  of  pleading  to  a  petition,  but  in  2.  United  States.  —  Rev.  Stat.  (Supp. 
some  cases  written  objections  have  1888),  c.  866;  25  Stat,  at  L.  (1888),  c.  866. 
been  made.  Cleveland,  etc.,  R.  Co.  v.  3.  This  case  was  removed  to  the  cir- 
Monaghan,  140  111.  474;  Cleveland,  cuit  court  of  the  United  States  and  later 
etc..  R.  Co.  V.  Doerr,  41  111.  App.  530.  remanded,  for  the  reason,  among 
And  in  other  cases  an  answer  has  been  others,  that  the  defendant  was  a  do- 
filed.  Broadway  Nat.  Bank  v.  Adams,  mestic  corporation  of  the  state  of  West 
130  Mass.  431;  Stone  v.  Sargent,  129  Virginia  and  liable  to  be  sued  there. 
Mass.  503,  Erie  R.  Co.  v.  Stringer,  32  See  also,  generally,  supra,  note  I. 
Ohio  St.  468;  Baltimore,  etc.,  R.  Co.  v.  this  page. 
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John  Henen.,  administrator  of  Jane  Stnith^  dec'd,  ) 

V.  >•  Trespass  on  Case. 

The  Baltimore  and  Ohio  Railroad  Cotnpany.  \ 
To  the  petition  of  defendant  to  remove  this  cause  to  the  circuit 
court  of  the  United  States,  the  plaintiff  replies  and  answers  as  follows: 
That  the  defendant  does  not  operate  or  own  its  railroad  in  the  State 
of  West  Virginia  by  virtue  of  diwy  Maryland  \q.\s,  but  has  its  existence 
in  this  State,  and  is  a  corporation  and  has  constructed  its  road  within 
this  State,  and  operates  it  all  by  virtue  of  sundry  acts  of  the  Legisla- 
ture of  Virginia  and  West  Virginia,  and  the  defendant  is  under  these 
laws  a  corporation  of  this  State,  and  was  so  created  within  this  State 
by  virtue  of  said  laws.  Plaintiff  denies  that  defendant  is  a.  Maryland 
corporation  within  the  act  of  Congress  under  which  they  seek  to 
remove  this  cause. 

Plaintiff  further  says,  that  for  the  purpose  of  this  suit  the  defend- 
ant is  a  resident  of  this  State,  and,  therefore,  prays  that  the  petition 
of  defendant  be  rejected. 

John  He?ien,  Adm'r. 
By  J.  D.  Ewing,  Att'y. 

2.  That  at  Time  Petition  for  Removal  was  Filed  Judgment 
had  been  Rendered  in  the  State  Court. 

Form  No.  17550.' 

(Precedent  in  Jackson  v.  Gould,  74  Me.  565.)* 

Knox  County,  Supreme  Judicial  Court,  September  term,  \Z81. 

Samuel  R.  Jackson  in  review,  v.  Albert  P.  Gould. 

The  answer  of  the  said  Albert  P.  Gould  to  the  petition  of  said 
Samuel  R.  Jackson  for  the  removal  of  the  above  entitled  action  or 
matter,  and  of  the  original  suit  mentioned  in  said  petition,  wherein  a 
review  has  been  granted,  to  the  Circuit  Court  of  the  United  States. 

The  said  Gould  contests  and  denies  the  right  of  removal  as  prayed 
for  in  said  petition,  and  says  there  is  no  authority  in  law  therefor,  for 
the  following  reasons,  to  wit:  — 

I.  The  said  Gould  denies  that  the  said  Jackson  was  a  citizen  of  the 
state  of  New  Jersey  on  the  tiventy-sixth  day  -of  April,  a.  d.  i87^.  being 
the  day  on  which  the  action  of  the  said  Gould  against  the  said  Jack- 
son was  commenced  in  the  Supreme  Judicial  Court  of  the  State  of 
Maine  for  the  county  of  Knox,  as  is  alleged  in  said  petition;  and  he 
says  that  on  that  day  the  said  Jackson  was  and  for  a  long  time  there- 
afterwards  continued"  to  be,  a  citizen  of  the  State  of  Maine,  and  resi- 
dent at  Brunswick  in  the  county  of  Cumberland. 

II.  Said  Gould  i\xxt\\Q.x  denies  the  right  of  said  Jackson  to  remove 
the  cause  or  matter  as  prayed  for  in  said  petition  :  —  Because,  in  the 
said  suit  of  Gould  agawist  Jackson,  commenced  on  the  said  twenty- 
sixth  day  of  April,  a.  d.  i87^  judgment  was  recovered  by  said  Gould 

1.  United  States. — Rev.  Stat.  (Supp.  moved,  whereupon  the  defendant  al- 
1888),  c.  866;  25  Stat,  at  L.  (1888),  c.  866.  leged  exceptions,  which  were  sustained. 

2.  The  petition  for  removal  was  See  also,  generally,  supra,  note  I,  p. 
granted   and    the   action    ordered    re-  123. 
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in  the  said  Supreme  Judicial  Court  of  the  State  of  Maine  for  the 
county  of  Knox.,  on  the  second  day  of  April.,  a.  d.  i87P,  which  judg- 
ment is  now  remaining  in  said  court  unreversed  and  unsatisfied,  and 
that  the  %2i^\^  Jackson,  by  his  petition  for  a  review  thereof  filed  in 
said  Supreme  Judicial  Court  on  the  twenty-eighth  day  of  August.,  a.  d. 
i879,  has  been  granted  the  privilege  by  said  court  of  a  review  of  said 
action,  and  a  rehearing  in  the  same,  the  purpose,  object  and  effect  of 
which  is,  according  to  the  laws  of  the  State  of  Maine.,  to  enable  the 
said  Jackson,  if  he  can  show  good  cause  therefor  in  the  law  in  fact, 
to  obtain  a  reversal  or  reduction  of  said  judgment;  which  hearing  and 
trial  for  the  purpose  aforesaid  can  only  be  had  in  the  said  Supreme 
Judicial  Court,  where  said  judgment  must  remain,  and  that  all  the 
proceedings  for  a  review  and  rehearing  mentioned  in  said  petition  for 
removal  are  merely  incidental  to,  and  a  graft  upon,  said  original  suit 
and  judgment;  and  that  said  action  of  review  is  not  a  litigation  sepa- 
rate and  independent  thereof;  and  that  the  reversal  and  annulling,  or 
modification  of  said  judgment  can  only  be  ordered  by  said  Supreme 
Judicial  Court  by  a  direction  to  its  clerk  to  enter  a  cancellation  or 
reduction  by  set-off,  upon  its  records;  over  which  record  and  origi- 
nal judgment  said  Circuit  Court  would  have  no  authority  or  power  of 
reversal,  modification,  reduction  or  set-off  if  said  proceedings  for  a 
review  should  be  removed  thereto;  and  that  said  Circuit  Court  could 
not  enter  the  order  or  judgment  required  by  the  statutes  of  the  State 
of  Afaine,  if  said  proceedings  for  review  and  reversal  should  be 
removed  to  that  court,  and  saidya^>^^^«  should  be  successful  in  prov- 
ing his  right  thereto. 

III.  Said  Gould  further  denies  that  said  petition  ought  to  be 
granted ;  because,  he  says,  said  petition  was  not  filed  before  or  at 
the  term  at  which  said  cause  or  matter  could  be  first  tried,  and  before 
the  trial  thereof;  and  he  says  that  that  matter  has  been  already  par- 
tially tried  in  said  Supreme  Judicial  Court;  that  said  Jackson's  peti- 
tion for  a  review  was  filed  in  said  State  court  on  the  twenty-eighth  day 
of  August.  A.  D.  1 879,  and  that  a  trial  was  had  thereon  in  said  court, 
at  the  March  term  thereof,  a.  d.  \2)80,  and  the  same  reported  to  the 
law  court  of  said  State  for  decision,  wherein  a  hearing  was  had  by 
said  law  court,  at  its  tern  held  in  the  western  district  in  July,  \SSO, 
upon  which  said  court  rendered  a  subsequent  decision  granting  the 
right  of  review  upon  certain  conditions.  And  said  Gould  says  that 
the  writ  of  review,  authorized  by  the  court,  under  the  statutes  of  said 
State,  is  not  a  new  or  separate  action,  but  is  simply  part  of  the  pro- 
ceedings for  review,  and  a  continuation  thereof,  which  were  com- 
menced by  said  Jackson  in  August,  i879,  and  that  its  effect,  by  said 
statute,  was  simply  to  bring  said  original  judgment  and  the  record 
thereof,  before  said  State  court  for  rehearing,  that  said  court  might 
determine  whether  said  judgment  might  be  reversed,  or  modified, 
and  that  by  said  statute,  and  by  force  of  the  laws  of  the  State  of 
Maine,  no  issue  can  be  formed  or  tried  upon  any  allegation  in  said 
writ  of  review,  but  that  the  trial  is  to  proceed  upon  the  pleadings  in 
the  original  action,  or  such  other  pleadings  therein  as  said  court 
shall  order;  and  he  further  says,  that  all  the  proceedings  for  review 
under  the  statutes  of  said  State  are  in  the  nature  of  a  writ  of  error, 
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and  that  their  only  object  is  the  reversal  or  modification  of  the  origi- 
nal judgment. 

IV.  Said  Gou/d  further  says  that  said  Circuit  Court  has  no  jurisdic- 
tion over  the  matter  or  cause  mentioned  in  said  petition,  because  the 
said  judgment  recovered  by  him  was  not  against  the  said  Jackson 
personally,  but  was  a  judgment  in  rem  only,  and  against  the  property 
attached  in  the  original  writ  in  said  action, 

A.  P.  Gould. 

VI.  ORDER. 

1.  Denying"  Petition  for  Removal.^ 


1.  Necessity  of  Order.  — The  better 
practice  is  for  the  state  court  to  pass  an 
order  denying  removal.  Jackson  v. 
Mutual  L.  Ins.  Co.,  6o  Ga.  423.  And 
in  the  following  cases  an  order  was 
made.  Young  v.  Oakes,  104  Ga.  62; 
Phoenix  L.  Ins.  Co.  v.  Saettel,  33  Ohio 
St.  278;  Beery  v.  I  rick,  22  Gratt.  (Va.) 
484;  Kennedy  v.  Ehlen,  31  W.  Va.  540; 
Kansas  City,  etc.,  R.  Co.  v.  Daughtry, 
138  U.  S.  298.  But  such  an  order  is 
ineffectual  to  prevent  the  removal  of 
the  cause  when  the  petitioners  have 
made  out  a  proper  case  for  removal. 
Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271;  Marshall  J-.  Holmes,  141 
U.  S.  589;  Chattanooga,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  44  Fed.  Rsp. 
456. 

For  the  formal  parts  of  an  order  in  a 
particular  jurisdiction  see  the  title 
Ordkrs.  vol.  13,  p.  356. 

Precedents. —  In  Young  v.  Oakes,  104 
Ga.  62,  the  order  was  as  follows: 

'  White  Superioy  Court,  April  term, 
1897.  The  above  petition  being  con- 
sidered, after  hearing  argument,  it  is 
ordered  that  the  application  for  removal 
of  the  case  be  denied;  it  not  appearing 
from  the  pleadings  that  there  is  a 
separable  controversy." 

It  was  held  that  the  cause  was  not 
removable,  although  a  wrong  reason 
was  stated  in  the  order. 

In  Bsery  v.  Irick,  22,Gratt.  (Va.)484, 
the  order  was  as  follows: 

"  This  day  came  again  the  parties  by 
their  attorneys,  and  the  court  having 
maturely  considered  the  petition  and 
arguments  of  counsel  upon  the  motion 
for  the  removal  of  this  cause  to  the 
next  Circuit  court  of  the  United  States, 
to  be  hoiden  at  Harrisonburg,  in  the 
■western  district  of  Viroinia,  is  of  opin- 
ion, for  reasons  stated  in  writing  and 
filed  with  the  record,  that  this  is  not  a 
proper  case  for  removal  un.der  the  act 


of  Congress  of  March  2,  1867.  It  is, 
therefore,  considered  that  the  motion 
aforesaid  be  overruled." 

No  objection  was  made  to  this  order. 

In  Kennedy  v.  Ehlen,  31  W.  Va.  540, 
is  set  out  the  following  decree: 

"  This  cause  came  on  further  to  be 
heard  this  ist  day  of  February,  iSS/.  on 
the  papers  formerly  read,  the  process 
duly  completed  as  to  all  the  home  de- 
fendants, and  the  order  of  publication 
duly  completed  as  to  the  nonresident 
defendancs  prior  to  the  October  term, 
1SS6,  of  this  court,  and  the  cause  set 
for  hearing  as  to  all  the  defendants  at 
said  October  term,  1SS6,  and  upon  the 
petition  marked  by  the  clerk  as  filed 
January  8,  iSc?/,  and  tiled  at  this  term 
of  court  by  the  Meadow  Branch  An- 
thracite Coal  (St*  Iron  Company,  of  Balti- 
more City,  Aid.,  James  A,  Buchanan, 
John  F,  Ehlen,  G.  Berkebiles,  Frank 
Ehlen,  and  Fred  Ehlen,  for  the  removal 
of  this  cause,  under  the  act  of  Con- 
gress of  March,  1875,  to  the  Circuit 
Court  of  the  United  States,  Fourth  Cir- 
cuit, District  of  IVest  Virginia,  verified 
by  affidavit,  and  m3.de  January  8,  iS8y, 
accompanied  by  tne  bond  of  John  F. 
Ehlen  and  Henry  St.  John  Sh.'pherd,  in 
the  penalty  of  three  hundred  dollars, 
daiied  January  8,  i^iSj,  conditioned  for 
the  entering  by  said  petitioners  in  said 
United  States  Circuit  Court  of  a  copy  of 
the  record  of  said  suit,  etc.;  and  upon 
the  affidavits  of  .4.  R  Pendleton,  E.  B. 
Pendleton,  Ed.  Pendleton,  and  C.  H.  Pen- 
dleton, filed  this  day  in  open  court,  by 
leave  of  the  court,  setting  forth  the 
residence  of  complainants;  and  was 
argued  by  counsel.  On  consideration 
whereof  the  court,  being  of  opinion 
that  this  cause  was  matured  for  hear- 
ing under  the  laws  of  this  state,  as  to 
all  the  defendants,  at  the  October  term, 
i'i>86,  and  that,  therefore,  said  petition 
for  removal,  which  hath  firsi  been  pre- 
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Form  No.  17  55  i .' 

(Precedent  in  Kansas  City,  etc.,  R.  Co.  v.  Daughtry,  138  U.  S.  302.)* 

\(^Title  of  cause  as  in  For7n  No.  11878.)]^ 

This  day  the  defendant,  the  Kansas  City,  Fort  Scott  and  Me7nphi5 
Railroad  Co. ^  presented  to  the  court  its  petition  and  bond  to  remove 
this  case  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Tennessee.,  which  was  file^l  herein 
on  May  29th.,  i2>89\  and  the  court,  having  duly  considered  said 
petition,  together  with  the  affidavit  oiR.  S.  Daughtry  filed  herein 
June  1st,  iSS9,  and  heard  argument  of  counsel,  is  of  the  opinion  that 
upon  said  petition  and  affidavit  said  defendant  is  not  entitled  to  the 
order  of  removal  prayed  in  its  said  petition,  and  its  application  in 
that  behalf  is  denied  and  said  defendant  is  allowed  one  day  to  plead 
to  the  merits;  to  all  of  which  the  said  Kansas  City,  Fort  Scott  and 
Memphis  Railroad  Company,  by  its  attorney,  excepts  and  asks  that 
its  exceptions  be  noted  of  record,  which  is  accordingly  done. 


sented  at  this  term,  hath  not  been  filed 
at  the  first  term  the  cause  stood  lor 
hearing;  and, 'further,  being  of  opinion 
that  at  the  October  term,  \%86,  one  of 
the  defendants  to  the  cause  filed  a  de- 
murrer to  the  bill,  which  at  that  term 
was  overruled,  and  that  after  the  action 
on  said  demurrer  of  one  of  said  defend- 
ants, going  to  the  merits,  whereby  it  is 
shown  that  s  ud  cause  was  matured  for 
hearing  at  said  October  term,  it  is  too 
late  to  file  said  petition  to  remove  under 
said  act  of  Congress;  and,  further, 
that  the  bill  stands  confessed  by  all 
of  said  defendants  petitioning  for  said 
removal,  and  upon  default  entered,  and 
that  said  default  hath  not  been  set 
aside,  and  that  there  hath  been  no  ap- 
pearance by  demurrer,  plea,  or  answer 
by  the  said  defendants  petitioning  for 
said  removal,  and  that  for  that  reason 
this  cause  could  not  be  removed;  and 
also  further  being  of  opinion  that  all  of 
the  parties  petitioning  for  said  removal 
are  residents  and  citizens  of  Maryland, 
except /(JWif.r  .4.  Buchanan,  resident  of 
Ne~u  York,  and  that  Elizabeth  G.  Ken- 
nedy and  Martha  E.  Gray,  two  of  the 
complainants,  are,  and  continuously 
since  and  at  the  institution  of  this  suit 
were  and  are,  residents  and  citizens  of 
Maryland,  E.  Bovd  Pendleton,  of  West 
Virginia,  and  A.  R.  Pendleton,  of  Vir- 
ginia, and  that  therefore  the  said  act  of 
1875  would  not  entitle  said  petitioners 
to  remove  said  cause  to  said  U.  S. 
Court, — doth  now  adjudge,  order,  and 
decree  that  said  petition  for  removal, 
and    said    removal,   are    rejected,    re- 


fused and  denied,  and  that  said  petition 
be,  and  the  same  is  hereby,  dismissed, 
and  that  the  complainants  recoverfrom 
said  petitioners  their  costs  upon  said 
petition;  and  thereupon  and  after  said 
ruling  of  the  court  above  set  forth  the 
said  Meadow  Branch  Anthracite  Coal  Gf 
Iron  Company,  of  Baltimore  City,  Afd., 
James  A.  Buchanan,  John  E.  Ehlen,  G. 
Berkebiles.  Frank  Ehlen,  and  Fred  Ehlen 
demurred  to  said  bill,  and  the  com- 
plainants joined  in  said  demurrer;  and 
upon  consideration  thereof  the  court  is 
of  opinion  and  doth  overrule  said  de- 
murrer; and  thereupon  said  parties  so 
demurring  ask  leave  of  the  court  to 
answer  said  bill  within  twenty  days, 
which  leave  is  now  accordingly  granted 
to  them." 

This  decree  was  affirmed. 

For  another  precedent  of  order  deny- 
ing application  to  remove  cause  see 
Phoenix  L.  Ins.  Co.  v.  Saettel,  33  Ohio 
St.  278. 

1.  United  States. — Rev.  Stat.  (Supp. 
1888),  c.  866.  ^  3;  25  Stat,  at  L.  (1888),  c. 
866,  §  3. 

2.  The  form  of  this  order  was  not 
objected  to,  and  it  was  held,  both  by 
the  supreme  court  of  Tennessee  and  by 
the  supreme  court  of  the  United  States, 
that  it  was  not  error  to  refuse  to  order 
the  cause  to  be  removed  to  the  circuit 
court  of  the  United  States. 

See  also,  generally,  supra,  note  i, 
p.  126. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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2.  Granting-  Petition  for  Removal. 


a.  By  State  Court.' 


1.  Necessity  of  Order.  —  The  better 
practice  is  for  the  state  court  to  make 
an  order  of  removal.  Ex  p.  Mobile, 
etc.,  R.  Co.,  63  Ala.  349:  Jackson  v. 
Mutual  L.  Ins.  Co.,  60  Ga.  423;  Jones 
t/.  Seward,  41  Barb.  (N.  Y.)  269;  Van- 
devoort  v.  Palmer,  4  Duer  (N.  Y.)  677; 
Merchants'  Nat  Bank  v.  Thompson,  4 
Fed.  Rep.  S76.  And  this  is  the  usual 
practice.  Merchants'  Nat.  Bank  v. 
Thompson,  4  Fed.  Rep.  876.  Although 
it  is  not  necessary,  since  upon  the 
filing  of  the  proper  papers  the  jurisdic- 
tion of  the  state  court  ceases  and  that 
of  the  circuit  court  of  the  United  States 
immediately  attaches.  Stix  v.  Keith, 
90  Ala.  121;  Southern  Pac.  R.  Co.  v. 
Superior  Ct.,  63  Cal.  607;  Security  Co. 
V.  Pratt,  65  Conn.  161;  Hayes  v.  Todd, 
34  Fla.  233;  Cumberland  Gap  Bldg., 
etc.,  .^ssoc.  V.  Wells,  99  Ga.  228;  Cars- 
well  V.  Schley,  59  Ga.  17;  Kramer  v. 
Ferry,  27  111.  App.  479;  Louisville,  etc., 
R.  Co.  V.  Roehling,  11  111.  App.  264; 
Chambers  v.  Illinois  Cent.  R.  Co.,  104 
Iowa  238;  Van  Horn  v.  Litchfield,  70 
Iowa  11;  Ohle  v.  Chicago,  etc.,  R.  Co., 
64  Iowa  599;  Larson  v.  Cox,  39  Kan. 
631;  Stoker  v.  Leavenworth,  7  La.  390; 
Edwards  Mfg.  Co.  v,  Sprague,  76  Me. 
53;  Stone  V.  Sargent,  129  Mass.  503; 
Le  Roux  V.  Bay  Circuit  Judge,  46  Mich, 
189;  People  V.  Judge,  21  Mich.  577;  St. 
Anthony  Falls  Water-power  Co.  v. 
King  Wrought-iron  Bridge  Co.,  23 
Minn.  186;  Roberts  v.  Chicago,  etc., 
R.  Co.,  48  Minn.  521;  Illinois  Cent.  R. 
Co.  V.  LeBlanc,  74  Miss.  626;  Colvin  v. 
Six,  79  Mo.  198;  Shaft  e/  Phoenix  Mut. 
L.  Ins.  Co.,  67  N.  Y.  544;  Stevens  v. 
Phoenix  Ins.  Co.,  41  N.  Y.  149;  Howard 
V.  Southern  R.  Co.,  122  N.  Car.  944; 
Winslow  V.  Collins,  no  N.  Car.  119; 
Erie  R.  Co.  v.  Stringer,  32  Ohio  St. 
46S;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  Car.  213;  Texas,  etc.,  R.  Co.  v. 
Bloom,  85  Tex.  279;  Wabash  Western 
R.  Co.  V.  Brow,  164  U.  S.  271 ;  Marshall 
V.  Holmes,  141  U.  S.  589;  Manning  v. 
Amy,  140  U.  S.  137;  Crehore  v.  Ohio, 
etc.,  R.  Co.,  131  U.  S.  240;  Burlington, 
etc.,  R.  Co.  V.  Dunn,  122  U.  S.  513; 
Stone  V.  South  Carolina,  117  U.  S.  430; 
National  Steamship  Co.  v.  Tugman, 
106  U.  S.  118;  Turner  v.  Farmers'  L. 
&  T.  Co.,  106  U.  S.  552;  BaltimQre, 
etc.,  R.  Co.  V.  Koontz,  104  U.  S.  5; 
Probst   V.    Cowen,   91    Fed.   Rep.   929; 


Postal  Tel.  Cable  Co.  v.  Southern  R.  Co. , 
88  Fed.  Rep.  803;  Eisenmann  v.  Dele- 
mar's  Nevada  Gold  Min.  Co.,  87  Fed. 
Rep.  248;  Strasburger  v.  Beecher,  44 
Fed.  Rep.  209;  Chattanooga,  etc.,  R. 
Co.  z/.  Cincinnati,  etc.,  R.  Co.,  44  Fed. 
Rep.  456;  Clark  v.  Chicago,  etc.,  R. 
Co.,  II  Fed.  Rep.  355. 

Requisites  of  Order,  Generally.  —  For 
the  formal  pnrts  of  an  order  in  a  par- 
ticular jurisdiction  see  the  title  Orders, 
vol.'  13,  p.  356. 

Grounds  of  Removal.  —  It  is  good 
practice  to  enumerate  the  grounds  of 
removal.  Brownell  v.  Gordon,  McAU, 
(U.  S.)207. 

Separable  Controversy.  —  Where  the 
order  of  removal  is  on  the  ground  that 
th.^re  is  a  separable  controversy,  it 
should  extend  to  the  whole  suit  and 
not  to  the  separable  controversy  merely. 
Atlantic,  etc..  Fertilizing  Co.  v.  Carter, 
4  Hughes  (U.  S.)  217.  And  see  to  the 
same  effect  Clark  v.  Chicago,  etc.,  R. 
Co.,  II  Fed.  Rep.  355,  where  it  was 
"ordered,  that  this  cause  be  and  the 
same  is  removed  into  the  Circuit  zonxX. 
of  the  United  States  for  the  district  of 
Minnesota,  so  far  as  the  said  petitioner 
is  concerned,  leaving  the  same  to  pro- 
ceed in  this  court  as  against  the  defend- 
ant, the  Southern  Minnesota  Railway 
Company,"  and  it  was  held  that  the  suit 
could  not  be  divided. 

Precedents.  —  In  Ramsey  71.  Cool- 
baugh,  13  Iowa  164,  the  order  of  re- 
moval was  as  follows: 

"The  defendant  in  this  case,  having, 
at  the  time  he  entered  his  appearance 
to  this  suit,  made  it  appear  to  the  satis- 
faction of  the  court  that  the  plaintiff, 
James  C.  Ramsey,  is  and  was  at  the 
commencement  of  this  suit  a  citizen  of 
the  State  of  loiva,  and  that  said  defend- 
ant, Eneas  McFaul,  is  and  was  at 
the  time  of  the  commencement  of 
this  suit  a  citizen  of  the  State  of 
Missouri;  and  having  at  the  same 
time  filed  his  petition  for  the  removal 
of  said  cause,  for  trial,  into  the 
District  Court  of  the  United  States, 
to  be  held  in  the  southern  division  of 
ihe  District  Court  of  Jo-un,  and  having 
offered  and  given  good  and  sufficient 
security  for  his  entering,  in  said  court, 
on  x.he  first  day  of  its  session,  copies  of 
said  process  and  cause  against  him, 
and  also  for  his    then    appearing    and 
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giving  good  and  sufficient  security  for 
the  return  and  delivery  of  the  property 
attached,  or  its  apprised  value,  to  an- 
swer any  judgment  that  may  be 
rendered  against  him,  in  the  same 
form  and  to  the  same  effect  as  he 
is  now  held  in  this  court.  It  is 
therefore  ordered  by  the  court  that 
this  cause  proceed  no  further,  and  that 
the  same  be  rem(,  /ed,  in  accordance 
with  the  prayer  of  said  defendant,  to 
the  District  Court  of  the  United  States,  for 
the  southern  division  of  the  district  of 
Iowa,  and  it  is  further  ordered  by  the 
court,  that  whenever  the  removal  of 
said  cause  to  said  United  States  District 
Court  is  perfected  by  said  defendant, 
by  filing  in  said  court  the  copies  afore- 
said, and  making  and  executing  the 
bond  aforesaid,  that  said  defendant 
have  leave  to  withdraw  from  the  files  of 
this  court  the  indemnifying  bond  here- 
tofore executed  by  him  in  this  cause." 

This  order  was  affirmed. 

In   Douglas  v.   Caldwell,  65  N.  Car. 
248,  the  following  order  was  made: 
^''George  C.  Douglas 

V. 

R.  A.  Caldwell. 

The  motion  for  the  removal  of  this 
cause  coming  on  to  be  heard  upon  the 
affidavit  filed  and  the  argument  of 
counsel,  it  is  considered  by  the  court 
that  the  said  cause  be  transferred  to  the 
Circuit  Co\xri  of  the  United  States  for  the 
District  oi North  Carolina  to  be  held  at 
the  City  of  Raleigh,  on  iht  first  Monday 
in  June,  1877;  and  to  this  end  the  clerk 
of  this  court  will  deliver  to  the  clerk 
of  the  Circuit  Court  of  the  United  States 
all  the  papers  belonging  and  pertaining 
to  said  cause,  together  with  the  opinion 
filed  by  this  court  and  pertaining  to 
said  cause,  as  well  as  this  decree. 

Will.  B.  Rodman,  A.  J." 

No  objection  was  made  to  this  order. 

In  Cooke z/.  Seligman,  17  Blatchf.  (U. 
S.)  452.  7  Fed.  Rep.  263,  is  set  out  the 
following  order:  "  A  petition  having 
been  duly  made  and  filed  in  this  suit, 
by  the  several  defendants,"  naming  the 
petitioners  by  the  same  names  and 
designations  as  in  the  body  of  the  peti- 
tion, "on  this  2ist  day  of  October,  a.  d. 
1879,  praying  for  the  removal  thereof 
into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Nezv 
York,  and  said  defendants  and  peti- 
tioners having  duly  made  and  filed 
therewith  a  bond,  with  good  and  suf- 
ficient surety,  for  their  entering  in  such 
Circuit  Court,  on  the  first  day  of  its 
next  session,  a  copy  of  the  record  in 
16  E.  of  F.  P. —9.  1 


this  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  Circuit 
Court,  if  said  court  shall  hold  that  this 
suit  was  wrongfully  or  improperly  re- 
moved thereto,  and  for  doing  such 
other  and  appropriate  acts  as  required 
pursuant  to  the  statutes  of  the  United 
States  in  such  case  made  and  provided, 
now,  upon  motion  ol  John  O'.  A/cCul- 
lough,  Esq.,  of  counsel  for  the  petition- 
ers, it  is  declared,  that  it  is  made  to 
appear  to  the  satisfaction  of  this  court. 
*  *  *  and  that  the  controversy  therein 
is  wholly  between  an  alien  and  citizen 
and  subject  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  citizens 
of  different  states  of  the  United  States 
of  America,  that  is  to  say,  between  the 
above-named  plaintiff',  who  is  a  citizen 
and  subject  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  the 
above-named  defendants  and  petition- 
ers, who  are  citizens  of  different  states 
of  the  United  States  of  America,  *  *  * 
and  it  is  further  declared  and  ordered, 
that  this  court  doth  accept  the  said 
petition  and  bond  so  made  and  filed  as 
aforesaid,  and  that  the  suit  be  removed 
for  trial  into  the  next  Circuit  Court  of 
the  United  States  to  be  held  in  the 
Southern  District  of  New  York,  and  that 
this  court  proceed  no  further  therein, 
and  that  all  proceedings  in  this  court 
and  the  said  cause  be  and  the  same 
are  hereby  stayed." 

A  motion  to  remand  the  cause  was 
denied. 

In  Speckart  v.  German  Nat.  Bank, 
85  Fed.  Rep.  12,  is  set  out  the  follow, 
ing  order  of  removal: 

"This  day  came  R.  II.  Courtney,  re- 
ceiver of  the  German  jVational  Bank, 
and  presented  herein  his  petition  for 
the  removal  of  this  cause  to  the  circuit 
court  of  the  United  States  for  this  circuit 
and  district,  and  also  his  bond  con- 
ditioned according  to  law;  and  it  is 
now  ordered  that  said  petition  and 
bond  be  filed,  and  said  bond  accepted, 
and  that  the  court  will  proceed  no 
further  herein.' 

A  motion  to  remand  the  cause  was 
denied. 

For  other  forms  of  order  for  removal 
not  objected  to  see  Setzer  v.  Douglass, 
gi  N.  Car.  426;  Friese  v.  Homeopathic 
Mut.  L.  Ins.  Co.,  107  Pa.  St.  134;  Robb 
V.  Parker,  3  S.  Car.  60;  Henen  v. 
Baltimore,  etc.,  R.  Co.,  17  VV.  Va.  88r: 
Wehl  V.  Wald,  17  Blatchf.  (U.  S.)  342; 
Hatch  V.  Chicago,  etc.,  R.  Co.,  6 
Blatchf.  (U.  S. )io5;  Commercial,  etc., 
Bank  v.  Corbett,  5  Sawy,  (U.  S.)  172. 
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Form  No.  17SS2  ' 
(Precedent  in  Steiner  v.  Mathevvson,  77  Ga.  659.)' 

Upon  hearing  the  petition  in  the  above  stated  case,  which  is  in 
due  form,  the  said  bond  and  surety  is  satisfactory  and  is  approved, 
and  the  prayer  is  granted.  It  is  ordered  that  the  record  in  said  case 
be  removed  into  said  circuit  court  of  the  United  States  in  and  for  the 
Southern  District  of  Georgia,  in  conformity  to  the  law  in  such  cases 
made  and  provided. 

IJohn  Marshall,  ].  S.Z.  R.  C.]^ 

Form  No.  17  55  3-'' 

(Precedent  in  Chicago,  etc..  R.  Co.  v.  McComb,  17  Blatchf.  (U.  S.)  373.)^ 

SJ^Tiile  of  court  and  cause  as  in  Form  No.  lIf.696.')Y' 
The  defendants  in  this  action  having,  pursuant  to  the  third  section 
of  the  Act  of  the  Congress  of  the  United  States,  approved  March  3d, 
1875,^  made  and  filed  in  this  suit,  in  this  court,  their  petition  for  the 
removal  of  this  suit  into  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  having  made  and  filed  therewith 
a  bond,  with  good  and  sufficient  surety,  for  the  defendants'  entering 
in  such  Circuit  Court,  on  the  first  day  of  its  iicxt  session,  a  copy  of 
the  record  in  this  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  Court  if  said  Court  shall  hold  that  this  suit  was  wrong- 
fully or  improperly  removed  thereto,  and  also  for  there  appearing  and 
entering  special  bail  in  such  suit,  if  special  bail  was  originally  requi- 
site therein,  now,  on  motion  of  C.  W.  Bangs,  attorney  for  the  said 
defendants,  for  this  purpose,  it  is  ordered  that  the  said  petition  and 
bond  be  accepted,  and  it  is  hereby  declared  that  this  Court  will  pro- 
ceed no  further  in  this  suit,  and  this  cause  is  hereby  declared  to  be 
removed  to  said  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

[(^Signature  as  in  Form  No.  14696.)]^ 

b.  By  United  States  Court.' 

1.  Uniied  States, —  Rev.  Stat.  (Supp.  7.  Necessity  of  Order.  —  An  order  of 
1888),  c.  866,  §  3;  25  Stat,  at  L.  (1888),  removal  by  the  federal  court  is  neces- 
c.  866   §  3.  sary  where   the  removal  is  sought  on 

2.  The  order  in  this  case  was  affirmed,     the  ground  of  prejudice  or  local   influ- 
See    also,  generally,   supra,    note    1,     ence.     Pennsylvania    Co.     v.     Bender, 

p.  128.  148    U.   S.   255.     And  a  journal  entry 

3.  The  matter  enclosfed  by  [  ]  will  certified  by  the  court  to  be  the  entire 
not  be  found  in  the  reported  case.  entry,  and  which   is  simply  a  finding 

4.  United  States.  — Rev,  Stat.  (Supp.  that  the  application  for  removal  is  suf- 
18S8),  c.  866,  §  3,  25  Stat,  at  L.  (1888),  ficient  and  such  as  entitles  the  defend- 
c.  866,  §  3.  ant  to  remove  the  cause  to  the  federal 

5.  A  motion  to  remand  this  case  was  court,  does  not  remove  the  case.  Penn- 
denied.  sylvaniaCo.  v.  Bender,  148  U.  S.  255. 

See  also,  generally,  supra,  note  i.  p.  Precedents.  —  In  Bierbower  v.  Miller, 
128.  30  Neb.    161,  is  set  out  the   following 

6.  The  matter  to  be  supplied  within     order  of  removal: 

[]  will   not  be  found  in  the  reported         "At  a  session  of  the  circuit  court  of 
case.  the  United  States  at  Omaha,  on  May  ij, 
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Form  No.  17554.' 

(Precedent  in  Parks  v.  Southern  R.  Co.,  90  Fed.  Rep.  4.)' 

[In  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  North  Carolina. 


\%8g,  before  Hon.  Elmer  S.  Dundy,  U. 
S.  district  judge,  the  cause  of  John  F. 
Miller,  plaintif?,  against  William  Grone- 
weg  and  John  Schoentgen.  defendants, 
was  heard  upon  the  defendants'  peti- 
tion for  the  removal  of  the  cause  from 
the  district  court  of  the  state  of  Ne- 
braska, for  Lancaster  county,  to  the  cir- 
cuit court  of  the  United  States  for  the 
district  of  Nebraska,  and  upon  the 
proofs  offered  in  support  thereof,  and  it 
having  been  made  to  appear  that  from 
prejudice  and  local  influence  the  said 
defendants  will  not  be  able  to  obtain 
justice  in  the  court  in  which  this  action 
is  pending,  or  in  any  other  state  court 
to  which  said  defendants  may  on  ac- 
count of  such  prejudice  or  local  influ- 
ence have  a  right  under  the  laws  of  the 
state  of  Nebraska  to  remove  this  cause, 
and  it  further  appearing  that  this  suit 
is  one  properly  removable  under  the 
acts  of  the  congress  of  the  United 
States  to  the  said  circuit  court,  it  is 
hereby  ordered  that  the  said  suit  be, 
and  the  same  hereby  is,  removed  from 
the  said  state  district  court  of  N'ebraska 
within  and  for  the  county  of  Lancaster 
into  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska." 

No  objection  was  made  to  the  form 
of  this  order,  but  the  state  court  held 
that  the  federal  court  was  without 
jurisdiction  to  order  the  removal,  for 
the  reason  that  the  matter  in  dispute 
did  not  exceed,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  that  therefore 
they  were  not  divested  of  jurisdiction 
to  hear  and  determine  the  cause. 

In  Crotts  V,  Southern  R.  Co.,  90  Fed. 
Rep.  I,  is  set  out  the  following  order: 
"This  cause  coming  on  to  be  heard 
upon  the  petition,  affidavit,  and  bond 
filed  herein  by  defendant  under  the 
provision  of  the  acts  of  congress  of  the 
United  States,  and  being  heard,  and  it 
appearing  to  the  court  that  the  peti- 
tioner, the  Southern  Raihvay  Company, 
cannot,  on  account  of  prejudice  and 
local  influence,  obtain  justice  in  the 
superior  court  of  Randolph  county,  state 
of  N'orth  Carolina,  where  the  cause  is 
now  pending,  it  is  now,  on  motion  of 


G.  F.  Bason,  attorney  for  the  defend- 
ant, Southerft  Railway  Company,  con- 
sidered and  adjudged  that  the  bond 
filed  by  the  defendant  be  approved, 
and  that  the  clerk  of  this  court  certify 
to  the  said  superior  court  of  Randolph 
county  a  copy  of  said  petition,  affi- 
davit, bond,  and  of  this  order  filed 
herein,  to  the  end  that  the  said  supe- 
rior court  may  proceed  no  further  in 
this  action,  and  that  this  action  be  re- 
moved to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  North 
Carolina,  at  Greensboro,  North  Carolina, 
and  that  the  clerk  of  the  said  superior 
court  of  Randolph  county  certify  to  this 
court  a  transcript  of  the  proceedings  in 
this  cause." 

No  objection  was  made  to  the  form 
of  the  order,  but  it  was  held  that  if  the 
petition  and  affidavit  had  been  pre- 
sented for  the  first  time  to  the  court  the 
removal  probably  would  be  refused. 

In  Adelbert  College  v.  Toledo,  etc., 
R.  Co.,  47  Fed.  Rep  836,  is  set  out  the 
following  form  of  order: 

"  It  appearing  to  the  court  from  the 
petitions  filed  in  this  cause,  and  the  affi- 
davits thereto  attached,  that  from  preju- 
dice or  local  influence  Solon  Humphreys, 
Daniel  A.  Lindley,  and  James  F.  Joy 
will  not  be  able  to  obtain  justice  in 
the  court  of  common  pleas  of  Lucas 
county,  Ohio,  or  in  any  other  state 
court  in  which  the  said  petitioners 
would  or  could,  under  the  laws  of  the 
state  of  Ohio,  have  the  right,  on  ac- 
count of  such  prejudice  or  local  influ- 
ence, to  remove  this  cause,  and  that 
they  are  therefore  entitled  to  have  the 
removal  which  they  seek,  it  is  accord- 
ingly ordered  that  this  cause  be,  and 
the  same  is  hereby,  removed  from  the 
common  pleas  of  I^ucas  county  to  this 
court." 

No  objection  was  made  to  the  form 
of  this  order,  although  the  case  was  re- 
manded. 

1.  United  States.  —  Rev.  Stat.  (Supp. 
1888),  c.  866;  25  Stat,  at  L.  (1888),  c. 
866. 

2.  A  motion  to  remand  this  cause 
was  refused. 
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Alice  Parks,  as  administratrix  of  Frank  Parks,  ) 

against  V  Order.]  ^ 

T/ie  Southern  Railway  Company.  ) 

It  appearing  to  the  court  from  the  petition  filed  in  this  cause, 
•which  petition  has  been  duly  sworn  to  as  an  affidavit,  and  also  from 
an  affidavit  in  the  cause,  that  from  prejudice  or  local  influence  the 
Southern  Railway  Company  will  not  be  able  to  obtain  justice  in  the 
superior  court  of  Wilkes  county,  in  the  state  of  North  Carolina,  or 
any  other  state  court  to  which  the  said  petitioners  would  or  could, 
under  the  laws  of  the  state  of  North  Carolina,  have  the  right,  on 
account  of  such  prejudice  or  local  influence,  to  remove  this  cause, 
and  that  as  this  local  prejudice  does  exist,  they  are  therefore  entitled 
to  have  the  removal  which  they  seek,  it  is  accordingly  ordered  that 
this  cause  be,  and  the  same  is  hereby,  removed  from  the  superior 
court  of  Wilkes  county  to  thi^  court,  at  Greensboro.  That,  the  bond 
offered  by  the  petitioner  being  examined  and  approved,  the  clerk  of 
the  superior  court  of  Wilkes  county  is  hereby  ordered  to  send  a  tran- 
script of  the  record  in  this  cause  to  the  said  circuit  court,  to  the 
October  term,  i^98,  at  Greensboro. 

\^John  Marshall,  Circuit  Judge.  J ^ 

3.  For  Stay  of  Proceeding's  in  State  Court. 

Form  No.  i  7  5  5  5  •' 

Essex  Circuit  Court. 
The  Delaware,  Lackawanna  or*  Western  '\ 

Railroad  Company  f  On  Contract. 

ads.  [Order  to  Stay  on  Removal. 

John  Mulligan.  J 

A  petition  and  bond  for  the  removal  of  this  cause  into  the  United 
States  Circuit  Court  for  the  district  of  Neiv  Jersey  having  been  here- 
tofore filed  in  this  court,  and  an  order  to  accept  said  petition  and 
bond  having  been  made  on  the  tenth  day  of  January,  a.  d.  eighteen 
hundred  and  tiinety-Jive. 

It  is  now  on  this  te?ith  day  oi  Jatuiary,  a.  d.  eighteen  hundred  and, 
ninety-five,  ordered  that  this  court  proceed  no  further  in  said  suit. 
Rule  taken   in  open  court  and  entered   this  tenth  day  oi  January, 

A.  D.  1^95. 

John  Marshall,  Circuit  Judge. 

VII.  Proceedings  to  remand  removed  cause  to  state  Court. 
1.  Notice  of  Motion  to  Remand,^ 

1.  The  matter  enclosed  by  [  ]  will  U.  S.  264;  Parkinson  v.  Barr,  105  Fed. 
not  be  found  in  the  reported  case.  Rep.   81;  Mayer   v.  Ft.  Worth,  etc.,  R. 

2.  United  Statf-s. — Rev.  Stat.  (Supp.  Co..  93  Fed.  Rep.  601;  Stadlemann  v. 
1888),  c.  866;  25  Stat,  at  L.  (1888),  c.  White  Line  Towing  Co.,  92  Fed.  Rep. 
866.  209;  Garner  v.  Providence  Second  Nat. 

3.  Notice  of  motion  to  remand  is  Bank,  66  Fed.  Rep.  369;  Camprelle  v. 
usually  given.      Plymouth  Gold  Min.     Balbach,  46  Fed.  Rep.  81. 

Co.  V.  Amador,   etc.,   Canal  Co.,   118        For  the  formal   parts   of  a   notice   of 
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Form  No.  17556.' 

United  States  Circuit  Court  for  the  Southern  District  of  New  York. 
Edward  Camprelle 
against 
Edtuard  BalbachsiVid  Edtvard  Balbach,  Jr., 

composing    the   firm    of  E.   Balbach  cr* 

Son. 

Sir:  Please  take  notice  that  on  the  papers  upon  which  this  cause 
was  removed  into  this  court  and  the  annexed  affidavit  of  H.  F.  Laiv- 
rence,  verified  March  5th,  iS91,  I  shall  move  this  honorable  court 
before  one  of  the  justices  thereof  at  the  chambers  of  said  court  in 
said  district  in  the  Federal  Building  in  the  city,  county  and  state  of 
Neiv  York,  on  the  13th  day  of  March,  iS91,  at  h  o'clock  a.  m.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  for  an  order  remanding  the 


motion  in  a  particular  jurisdiction  see 
the  title  Motions,  vol.  12,  p.  938. 

Precedents.  —  The  following  notice  of 
motion  is  copied  from  the  records  in  the 
case  of  Boston  Safe-Deposit,  etc.,  Co. 
V.  Mackay,  70  Fed.  Rep.  801: 

"  [/.  S.  Circuit  Court,  Southern  Dis- 
trict of  A^ew   York. 
The  Boston  Safe-Deposit  and^ 
Trust  Company  ! 

against  f 

John  IV.  Mackay  a.ndo\.h&rs.  ] 

Please  take  notice  that  upon  the 
petition  of  the  defendant.  John  IV. 
Mackay,  for  the  removal  of  this  cause 
into  this  court,  from  the  Supreme 
Court  of  the  state  of  New  York,  and 
the  return  and  record  filed  in  this 
court  herein  upon  the  I2ih  day  of 
November,  iS^j",  the  undersigned  will 
move  this  court,  at  a  special  term 
thereof  to  be  held  in  the  post-office 
building,  in  the  city  of  New  York,  on 
the  6th  day  of  December,  i8gj,  at  // 
o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for 
an  order  remanding  this  cause  to  said 
Supreme  Court  of  the  state  of  New 
York  and  for  such  other  and  further 
relief  as  may  be  just  and  proper  in  the 
premises. 

Dated  New  York,  December  2d,  i8gj. 

Yours,  etc., 

Wilson  &=  Wallis, 

Plaintiff's  Attorneys. 
To  W.   IV.  Cook,  Esq., 

Atty.  for  Deft.,y^.^«  JV.  Mackay. 
John  Delahunty,  Esq., 
Atty.  for  Deft.  Edward F.  Stokes." 

No  objection  was  made  to  the  form 
of  the  notice,  but  the  motion  to  re- 
mand was  denied. 

In  Parkinson  v.  Barr,   105  Fed.  Rep. 


81,  there  was  a  notice  of  motion  to  re- 
nr.and  the  case  to  the  state  court  on  the 
following  grounds: 

"(i)  That  said  cause  was  prema- 
turely removed,  *  *  *  particularly  in 
this,  to  wit:  that  said  cause  was  or- 
dered removed  by,  and  was  removed 
from,  said  state  court,  and  docketed  in 
said  United  States  circuit  court,  *  *  * 
before  service  of  summons  upon  said 
defendants  therein,  except  upon  the 
defendant  Ritchie,  and  before  the  return 
of  said  summons  to  said  stale  court, 
and  without  the  said  court's  having 
any  evidence  before  it  of  said  service; 
(2)  That  the  said  United  States  circuit 
court  *  *  *  has  no  jurisdiction  of  the 
subject-matter  of  said  cause,  or  the 
parties  therein,  and  particularly  in  this, 
to  wit:  that  the  alleged  right  of  re- 
moval and  the  jurisdiction  of  said 
federal  court  depend  wholly  on  diverse 
citizenship  of  the  parties  to  said  cause, 
and  it  does  not  appear  from  the  record 
herein  that  said  diverse  citizenship 
exists.  (3)  That  said  defendants  have 
not  all  united  in  the  petition  for  re- 
moval. (4)  That  it  does  not  appear 
from  the  said  petition  for  removal,  or 
otherwise,  or  at  all,  that  said  or  any 
of  the  defendants  are  nonresidents  of 
the  state  of  Nevada,  and,  if  so,  who 
are  such  nonresidents." 

The  motion    to  remand  was  granted. 

1.  United  States.  —  Rev.  Stat.  (Supp. 
1888),  c.  866,  §  2;  25  Stat,  at  L.  (1888), 
c.  866,  §  2. 

This  is  the  form  of  notice  of  motion 
to  remand  in  the  case  of  Camprelle  v. 
Balbach,  46  Fed.  Rep,  81,  and  is 
copied  from  the  records.  The  motion 
was  granted. 
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above  entitled  cause  to  the  Supreme  Court  of  the  state  of  JVe7ii  York, 
upon  the  following  grounds,  viz.: 

First:  That  it  does  not  appear  by  the  petition  for  removal  herein 
that  any  suit  of  a  civil  nature  at  law  or  in  equity  was  pending  in  a 
state  court  of  which  the  Circuit  Court  of  ike  Ufiited  States  for  the 
Southern  District  of  New  York  had  jurisdiction. 

Second:  That  it  does  not  appear  that  the  summons  and  complaint 
in  any  such  suit  had  been  served. 

Third:  That  it  does  not  appear  that  a  suit  of  a  civil  nature  at 
law  or  in  equity  was  pending. 

Fourth:  That  the  petition  is  not  made  or  signed  by  the  defendant 
claiming  the  right  to  remove. 

Fifth:  That  it  does  not  appear  that  the  plaintiff  was  not  an 
inhabitant  or  resident  of  the  state  of  New  Jersey. 

Sixth:  That  it  does  not  appear  that  the  application  for  removal 
was  made  at  the  time  or  any  time  before  the  defendant  was  required 
by  the  law  of  the  state  or  the  rule  of  the  state  court  in  which  such 
suit  was  brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff. 

Seventh:  That  application  for  removal  was  not  made  at  all  after 
the  time  when  defendant  was  required  by  the  law  of  the  state  or 
the  rule  of  the  state  court  in  which  such  suit  was  brought  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff. 

And  for  such  other  or  further  relief  as  to  the  court  may  seem 
proper. 

Dated  N.  Y.,  March  5th,  iS91. 

H.  F.  Lawrence,  Attorney  for  Plaintiff, 

Office  and  P.  O.  address,  295  Potter  Building, 

New  York  City. 
To  S.  Mallet  Prevost,  Defts.  Atty., 

No.  S5  Broadway,  N.  Y.  City. 

Form  No.  17557.' 

United  States  Circuit  Court,  Southern  District  of  Neiv  York. 
Alexander  J.  Mayer 
against 
Forth  Worth  &"  Denver  City  Railway  Company, 
impleaded  with  others. 
Sirs:  Please  take  notice  that  upon  the  annexed  affidavit  of  JI.  G. 
Wiley,  verified  the  18th  day  oi  March,  i899,  the  petition  of  the  defend- 
ants Fort  Worth  6^*  Lienver  City  Railway  Co?npany,  Granville  M.  Dodge, 
and  Denver  6^  Rio  Grande  Railroad  Company,  sworn  to  the  8th  day  of 
March,  i899,  upon  which  this  action  was  removed  from  the  Supreme 
Court  of  the  state  of  New  York,  held  in  and  for  the  county  of  New 
York,  to  this  court;  the  notice  of  said  removal  served  by  the  attor- 
neys for  the  said  respective  petitioners;  the  answer  of  the  defendant 

1.  United  States.  —  Rev.  Stat.  (Supp.  Worth,  etc.,  R.  Co.,  93  Fed.  Rep.  601, 
1888),  c.  866,  §  2;  25  Stat,  ai  L.  (1888),  and  is  copied  from  the  records.  No 
c.  866,  §  2.  objection   was  made  to  the  form  of  the 

This  is  the  form  of  notice  of  motion  notice,  but  the  motion  to  remand  was 
to  remand  in  the  case  of  Mayer  v.  Ft.     denied. 
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Eort  Worth  a^Denver  City  Railway  Company,  and  the  demurrer  of  the 
defendant  Granville  M.  Dodge,  and  on  all  the  proceedings  in  this 
action,  a  motion  will  be  made  at  a  stated  term  of  this  court,  to  be 
held  in  the  post-office  building,  in  the  city  of  New  York,  borough  of 
Manhattan,  on  the  21t.th  day  of  March,  iS99,  at  11  o'clock  in  the 
forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  remanding  this  case  to  the  Supreme  Court  of  the  state 
of  JVe7v  York,  held  in  and  for  the  county  of  JVew  York,  and  for  such 
other  and  further  relief  as  to  this  court  may  seem  just  and  proper  in 
the  premises. 

Dated  New  York,  March  16th,  iS99. 

Yours,  etc., 
Dittenhoefer,  Gerber  ^  James,  Attorneys  for  Complainant. 
Office  and  post-office  address,  96  Broadway, 

Borough  of  Manhattan,  New  York  City. 
To  Messrs.  Swayne  <5^  Swayne, 

Attys.  for  Defts.  Fort  Worth  <s^  Denver  City  R.   W.   Co.  and 
Granville  M.  Dodge,  and 
Mess.  Evarts,  Choate  6^  Beaman, 

Attys.  for  Deft.  Denver  &•  Rio  Grande  R.  R.  Co, 


2.  Motion  to  Remand.^ 


1.  Necessity  of  Motion.  —  Whether  a 
proper  case  for  removal  exists  is  to  be 
determined  by  the  court,  and  primarily 
when  the  petition  and  affidavit  for  re- 
moval are  presented,  but  it  may  be 
reconsidered  upon  a  motion  to  remand, 
and  if  such  motion  is  made  and  the 
court  is  satisfied  by  further  argument 
or  by  controverting  affidavits  that  the 
petition  ought  not  to  have  been  allowed, 
it  has  the  same  power  to  vacate  the 
allowance  that  it  has  to  vacate  any  in- 
terlocutory order  made  ex  parte  which 
has  been  improperly  or  improvidently 
granted.  Smith  v.  Crosby  Lumber  Co., 
46  Fed.  Rep.  S19;  Amv  v.  Manning,  38 
Fed.  Rep.  868. 

Requisites  of  Motion,  Generally. - 
the  formal  parts  ot  a  moiion   in  a 
ticular   jurisdiction    see    the   title 
TioNS,  vol.  12,  p.  938. 

Grounds  for  Remanding  —  Generally.  — 
The  proper  practice,  when  a  motion  to 
remand  is  made,  is  that  the  moving 
party  should  file  a  petition  in  writing 
setting  forth  the  ground  for  the  remand, 
and  the  petition  should  be  traversed  or 
otherwise  pleaded  to  by  the  resisting 
party.  Lucker  v.  Phoenix  Assur.  Co., 
66  Fed.  Rep.  161.  But  in  Beede  v. 
Cheeney,  5  Fed.  Rep.  388,  a  case  was 
remanded  because  the  petition  for  re- 
moval did  not  show  citizenship  of  the 
parties   at  the  time  of  the  comnaence- 


-  For 
par- 
Mo- 


ment  of  the  action,  although  the  motion 
did  not  present  that  question,  it  being 
held  that  the  court  was  bound  as  to  that 
jurisdictional  matter  and  to  take  notice 
of  it  without  any  formal  rnotion.  And 
in  Tracy  v.  Morel,  88  Fed.  Rep.  801, 
the  cause  was  remanded  because  it  did 
not  appear  from  the  record  that  a  con- 
troversy existed  between  citizens  of 
different  states,  although  that  objection 
was  not  made  in  the  motion  to  remand. 

Petition  Filed  Too  Late. — An  objection 
that  the  petition  for  removal  was  filed 
too  late  must  be  stated  in  the  motion  to 
remand,  otherwise  it  is  waived.  .Martin 
V.  Baltimore,  etc.,  R.  Co.,  151  U.  S. 
673. 

Petition  Not  Verified.  —  Where  the 
ground  of  objection  is  that  the  petition 
for  removal  was  not  verified,  such  ob- 
jection must  be  stated  in  the  motion. 
Canal,  etc.,  St.  R.  Co.  v.  Hart,  114  U. 
S.  654. 

To  Remand.  —  The  motion  should  be 
to  remand  the  cause  to  the  state  court. 
Northern  Pac.  Terminal  Co.  v.  Lowen- 
berg,  18  Fed.  Rep.  339.  And  a  motion 
to  dismiss  is  improper.  Northern  Pac. 
Terminal  Co.  v.  Lowenberg,  18  Fed. 
Rep.  339.  Although  in  the  following 
cases  a  motion  to  dismiss  was  allowed. 
Webber  v.  Humphreys,  5  Dill.  (U.  S.") 
223;  Waggener  v.  Cheek,  2  Dill.  (U.  S.) 
560;  Merchants'  Nat.   Bank  v.  Brown, 
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Form  No.  17558.' 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  2338.) 

Now  conies  this  plaintiff  and  moves  this  court  to  remand  the  above 

entitled  cause  to  the  District  Court  oi  Douglas  county,  Kansas,  upon 

the  following  grounds: 

First.  Because  the  petition  filed  in  the  state  court  for  the  removal 

of  the  case  to  the  Circuit  Court  of  the  Ufiited  States  appears  by  the 


4  Woods  (U.  S.)  263;  Pettus  v.  Georgia 
Railroad,  etc.,  Co.,  3  Woods  (U.  S.)  620; 
Osgood  V.  Chicago,  etc.,  R.  Co.,  6  Biss. 
(U.  S.)  330. 

Precedents.  —  In  Plymouth  Gold  Min. 
Co.  V.  Amador,  etc.,  Canal  Co.,  118  U. 
S.  26tt,  the  motion  to  remand  was  upon 
the  following  grounds: 

"  I.  That  the  said  suit  does  not  really 
or  substantially  involve  a  dispute  or 
controversy  properly  within  the  juris- 
diction of  said  Circuit  Court. 

III.  Because  the  defendants  did  not 
all  join  in  said  petition  for  removal. 

IV.  Because  the  defendants  are  not 
all  residents  or  citizens  of  states  other 
than  California,  and  it  does  not  appear 
that  the  parties  defendants  to  said  suit 
were  or  have  been  wrongfully  joined  as 
such. 

V.  It  does  not  appear  from  the  record 
and  papers  on  file  in  said  Circuit  Court 
that  there  is  a  controversy  which  is 
wholly  between  citizens  of  different 
states,  which  can  be  tried  and  which  can 
be  fully  determined  between  them  with- 
out involving  necessarily  a  trial  of  the 
whole  case  as  to  all  of  the  defendants." 

The  motion  was  granted. 

In  In  re  Foley,  80  Fed.  Rep.  949,  the 
grounds  of  the  motion  to  remand  the 
cause  were: 

'  (i)  That  the  state  court  is  in  the 
possession  of  the  property  by  its  officer, 
the  administrator,  and  is  proceeding  to 
administer  the  estate,  and  to  determine, 
upon  the  petition  for  distribution,  the 
persons  who  are  entitled  to  share  in 
the  distribution  of  the  estate,  and  the 
proportion  that  each  is  entitled  to  have; 
and  having  acquired  jurisdiction,  and 
being  actually  engaged 'in  determining 
the  question,  its  jurisdiction  is  exclu- 
sive, and,  upon  the  principle  of  comity, 
the  federal  court  will  not  interfere.  (2) 
That  the  proceeding  is  a  matter  of  pro- 
bate jurisdiction  and  inquiry,  and  that 
the  federal  courts  have  no  probate  juris- 
diction. (3)  That  the  matter  in  contro- 
versy is  not  a  suit  'of  a  civil  nature  at 
law  or  in  equity,'  within  the  meaning 
of  the  removal  act  of  1887-88.     (4)  That 

1 


one  of  the  petitioners  is  an  alien,  and  is 
not  entitled,  under  the  removal  act  of 
1887-88,  to  remove  a  cause.  (5)  That 
Ver7ion  Harrison  Hartley  -aviA  George  H. 
Thoma,  guardian  of  Vernon  Harrison 
Hartley,  who  were  on  the  opposite  side 
of  the  controversy  from  the  petitioner, 
Mrs.  Oscar  f.  Smith,  are  residents  and 
citizens  of  the  same  state  of  which  Mrs. 
Oscar f.  Sinithxs  a  resident  and  citizen, 
and  for  this  reason  all  the  parties  on 
one  side  of  the  controversy  are  not 
citizens  of  different  states  from  the 
parties  on  the  other  side  of  the  con- 
troversy." 

The  motion  was  granted. 

In  Chiatovich  v.  Hanchett,  78  Fed. 
Rep.  193,  there  was  a  motion  to  re- 
mand the  cause  upon  the  following 
grounds: 

"  (i)  That  this  court  has  no  jurisdic- 
tion; (2)  that  the  action  was  improperly 
removed;  (3)  that  the  facts  stated  in 
the  petition  are  not  sufficient  to  entitle 
defendants  to  remove  the  cause;  (4) 
that  the  time  for  the  defendants  to 
answer  in  the  state  court  had  expired 
before  the  petition  for  removal  was 
filed;  (5)  that  no  notice  of  the  filing  of 
the  petition  for  removal  was  served 
upon  the  plaintiff;  (6)  that  defendant 
L.  E.  Hanchett  was  at  the  time  of  the 
commencement  of  the  action,  and  ever 
since  has  been,  and  still  is,  a  resident 
and  citizen  of  the  state  of  Nevada;  (7) 
that  defendants  have  not  complied  with 
rule  79  of  this  court  requiring  notice  to 
be  served  on  the  plaintiff  of  the  filing 
of  the  transcript  from  the  state  court." 

The  motion  to  remand  was  denied. 

1.  United  States.  — Rev.  Stat.  (Supp. 
1888).  c.  866,  <  2;  25  Stat,  at  L.  (1888), 
c.  866,  §  2. 

This,  with  exception  of  the  grounds, 
is  the  forn^  of  motion  in  Johnson  ?/.  F. 
C.  Austin  Mfg.  Co.,  76  Fed.  Rep.  616. 
The  grounds  are  those  set  out  in  DeLoy 
:-.  Traveler's  Ins.  Co.,  59  Fed.  Rep. 
319  In  both  cases  the  motion  to  re- 
mand was  granted. 

See  also,    generally,    supra,    note   I, 
P-  f35- 
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record  to  have  been  filed  after  answer  made  by  the  defendant  to  the 
plaintiff's  declaration  and  statement. 

Second.  Because  the  record  fails  to  show  that  the  defendant  is  a 
nonresident  of  the  state  of  Kansas,  and  was  such  nonresident  at  the 
time  suit  was  brought. 

(^Signature  as  in  Form  No.  2338.) 

3.  Affidavit  Supporting  Motion.^ 

a.  That  Application  for  Removal  was  Made  Too  Late. 

Form  No,  i  7  5  5  9  ."^ 
United  States  Circuit  Court  for  the  Southern  District  of  JVew  York. 
Edward  Camprelle 
against 
Edward  B attach  and  Edward  Balbach,  Jr., 

composing  the  firm  of  E.  Balbach  &>  Son. 
Southern  District  of  JVew  York, 
State,  city  and  county  of  Neia  York,  ss. 

Harry  F.  Lawrence,  being  duly  sworn,  says  that  he  is  of  full  age; 
that  on  the  8th  day  of  November,  iS90,  he  served  a  copy  of  the  com- 
plaii)t  in  the  above  entitled  action  on  S.  Mallet  Prevost,  the  defend- 
ant's attorney  herein,  at  his  office.  No.  35  Broadway,  New  York  City, 
by  delivering  to  and  leaving  said  copy  of  complaint  with  the  person 
in  charge  of  his,  said  Prevost" s,  office,  he,  said  Prevost,  such  attorney 
for  the  defendant  as  aforesaid,  being  absent  from  his  said  office  at 
the  time.  That  no  amended  complaint  has  since  been  served  herein, 
and  that  the  application  for  removal  herein  was  not  made  till  after 
the  time  when  the  defendant  was  required  by  the  law  of  the  state  or 
the  rule  of  the  state  court  in  which  such  suit  was  brought,  to  answer 
or  plead  to  the  said  complaint  of  the  plaintiff. 

H.  F.  Lawrence. 
Sworn  to  before  me  March  5th,  iS91. 

James  B.  Potter,  Notary  Public,  Kings  County,  N.  Y. 
Certificate  filed  in  New  York  County. 

b.  Denying  Existence  of  Prejudice  op  Local  Influence. 

(1)  By  Plaintiff. 

Form  No.  17560.^ 
Circuit  Court  of  the  United  States,  Southern  District  olNew  York. 
Henry  Amy  ) 

against  ^ 

Jerome  F.  Manning.  ) 
City  and  county  of  New  York,  ss. 

Henry  Amy,  being  duly  sworn,  says  that  he  is  the  plaintiff  herein, 

1.  For  the  formal  parts  of  an  affidavit  This  is  the  form  of  affidavit  support- 
in  a  particular  jurisdiction  see  the  title  ing  motion  to  remand  in  the  case  of 
Affidavits,  vol.  i,  p.  548.  Camprelle  v.  Balbach,  46  Fed.  Rep.  81, 

2.  United  States.  —  Rev.  Stat.  (Supp.  and  is  copied  from  the  records.  The 
l88S\  c.  866,  g  2;  25  Stat,   at  L.  (1888),  motion  was  granted. 

c.  866,  §  2.  3.    United  States.  —  Rev.  Stat.  (Supp. 
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This  action  was  commenced  xxiXh^  Supreme  (Zowxt  of  the  state  oi  New 
York  in  the  city  and  county  of  JVe7£/  York  in  October,  iS97,  on  a  judg- 
ment recovered  by  deponent  against  the  defendant  in  the  Superior 
Court  of  the  state  of  Massachusetts,  on  which  %28,50Jf.53  is  due,  besides 
interest.  The  defendant  answered  herein  and  afterwards  served  an 
amended  answer  in  December,  iS87,  as  deponent  is  informed  and 
believes,  and  for  a  more  particular  statement  of  the  averments  of  the 
complaint  and  amended  answer,  deponent  refers  to  the  pleadings. 

Deponent  has  read  the  petition  of  the  defendant  herein,  verified 
April  20,  i889,  for  the  purpose  of  removing  this  cause  from  the 
Supreme  Court  of  New  York  into  this  court,  and  has  read  the  affi- 
davits of  Manning,  Babbage  cr*  Carpenter,  thereto  annexed,  and 
deponent  says  that  it  is  not  true  that  such  or  any  prejudice  or  local 
influence  exists  so  that  a  fair  and  impartial  trial  of  this  cause  cannot 
be  had  in  the  Supreme  Court  in  the  city  and  county  of  New  York  or  in 
any  other  court  of  the  state  of  New  York.  It  is  not  true  that  depo- 
nent has  exercised  or  attempted  to  exert  any  influence  adverse  to 
the  defendant  herein  amongst  those  with  whom  he  has  relations  of  a 
political,  religious,  social  or  business  character,  or  in  the  community 
at  large.  Deponent  believes  it  to  be  true  that  the  defendant  is  a 
citizen  of  Massachusetts  and  that  he  is  a  comparative  stranger 
in  the  city  of  Ne-2u  York  as  stated  in  defendant's  said  affidavit, 
and  from  deponent's  knowledge  of  the  defendant,  deponent  also 
believes  that  comparatively  few  persons  in  the  city  or  state  of  New 
York  have  ever  heard  of  the  defendant,  much  less  know  anything 
about  him,  and  that,  for  that  reason  among  others,  it  is  impossible 
that  there  should  be,  and  there  is  not,  any  popular  or  widespread  or 
local  prejudice  against  the  defendant  in  the  minds  of  the  inhabitants 
of  the  city  oi  Netv  York  or  of  the  judges  of  the  courts  of  the  state 
of  New  York  or  of  those  persons  who  are  liable  to  be  summoned 
as  jurors  to  try  this  case;  and  deponent  denies  that  there  is  any  local 
prejudice  in  the  city  or  state  of  New  York  against  the  defendant,  or 
which  would  prevent  the  defendant  from  obtaining  justice  in  any  court 
of  the  state  of  New  York,  or  would  prevent  a  fair  or  impartial  trial 
of  this  case  in  any  court  of  this  state.  H.  Amy. 

Sworn  to  before  me  this  25th  day  of  April,  iS89. 

(seal)  Edw.  J.  Harding,  Notary  Public,  N.  Y.  Co. 

(2)  By  Clerk  of  Attorney  for  Plaintiff. 
Form  No.  1756  i.' 

Circuit  Court  of  tHe  United  States,  Southern  District  of  New  York. 
Henry  Amy 
against 
Jerome  J.  Manning. 
City  and  county  of  New  York,  ss. 

Theodore  H.  Friend,  being  duly  sworn,  says  that  he  is  the  managing 

1888).  c.  866,  §  2;  25  Slat,  at  L.  (1888),     Amy  v.   Manning,   38  Fed.   Rep.   868, 
c.  866,  ^  2.  and  is  copied  from  the  records.     The 

This  is  the  form  of  affidavit  support-     motion  to  remand  was  granted. 
ing  a  motion  to  remand  in  the  case  of         1.    United  States.  —  Rev.  Stat.  (Supp, 
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clerk  for  Theodore  F.  H.  Meyer,  Esq.,  the  attorney  for  the  plaintiff 
herein,  and  that  the  said  attorney  has  for  the  past  two  months  been 
incapacitated  by  illness  from  attending  to  business,  for  which  reason 
deponent  makes  this  affidavit  instead  of  the  attorney.  Deponent 
has,  as  such  clerk,  been  connected  with  this  case  since  the  beginning 
of  it. 

This  case  appeared  on  the  day  calendar  for  trial  in  the  Circuit 
Court,  Part /F,  on  January  10th,  iS89,  and  has  since  remained  on  the 
trial  calendar,  either  specially  set  down  for  a  day  certain,  or  held 
from  day  to  day.  The  plaintiff  has  at  all  times  been  ready  to  try  the 
case,  except  on  one  or  two  occasions,  when  his  attorney  was  first 
taken  ill,  but  the  defendant  has  never  been  ready,  and  has  made 
repeated  applications  to  the  court  for  delay  and  for  postponement  of 
the  trial  on  various  grounds. 

The  court  has  extended  to  the  defendant,  in  spite  of  the  opposition 
of  the  plaintiff,  every  possible  indulgence,  and  has  repeatedly  post- 
poned the  case  upon  the  allegation  that  the  defendant  was  absent,  or 
was  engaged  in  attending  to  his  business  in  Massachusetts,  which  ordi- 
narily is  not  recognized  in  the  Supreme  Court  of  New  York  as  a 
ground  for  the  postponement  of  a  trial. 

The  defendant  moved  at  Chambers  in  the  Supreme  QonxX.  xnN'ovem' 
ber,  i887,  for  a  stay  of  proceedings  in  the  cause  on  various  grounds, 
which  was  denied  on  the  argument  by  Judge  Barrett.  The  defend- 
ant also  moved  in  February  last,  at  Chambers  of  said  Supreme  Court, 
for  the  substitution  of  an  attorney  in  the  place  of  William  J.  Weldofi, 
his  attorney  of  record  herein.  The  motion  was  denied  and  the 
defendant  appealed  to  the  general  term  of  the -5'z(/>r^w^  Court  and  the 
appeal  is  still  pending. 

During  the  week  ending  April  13th,  the  cause  was  held  from  day 
to  day  until  the  10th  of  April,  when  at  the  urgent  request  of  the 
defendant  and  upon  the  positive  assurance  given  by  his  counsel,  Mr, 
Carpenter,  in  open  court,  that  on  Alonday,  the  Ibth  oi  April,  the  defend- 
ant would  certainly  be  present  and  ready  to  try  the  case;  it  was  set 
down  for  that  day,  but  on  that  day,  when  the  case  was  called,  defend- 
ant's counsel  disregarded  his  promises  and  stated  to  the  court  that 
he  had  applied  to  this  court  for  the  removal  of  the  cause.  The 
application  was  made  and  was  denied  by  one  of  the  circuit  judges. 
The  defendant  then  made  another  application  to  the  same  judge, 
which  also  was  denied,  on  or  about  April  18th,  instant,  and  defend- 
ant's petition  for  removal  which  has  been  allowed  is  the  third  appli- 
cation made  by  him  for  that  purpose. 

It  is  not  true  as  stated  in  defendant's  affidavit  herein,  verified  April 
19th,  iSS9,  that  such,  or  any,  prejudice  or  local  influence  exists,  so 
that  a  fair  and  impartial  trial  of  this  action  cannot  be  had  in  the 
courts  of  the  state  oiJVew  York.  Deponent  was  present  and  heard 
the  argument  of  defendant's  said  motion  to  substitute  an  attorney, 
which  is  also  referred  to  in  defendant's  affidavit.    It  is  not  true  that  the 

i888).  c.  866,  g  2;  25  Stat,  at  L.  (1888),  Amy  v.  Manning,  38  Fed.  Rep.  868, 
c.  866,  §  2.  and  is  copied  from  the  records.     The 

This  is  the  form  of  affidavit  support-     motion  to  remand  was  granted, 
ing  a  motion  to  remand  in  the  case  of 
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judge,  before  whom  the  motion  was  made,  made  a  statement  contained 
in  defendant's  said  affidavit  to  the  effect  "  that  this  man  Manning  is 
evidently  the  sort  of  a  man  who  will  try  and  beat  you  out  of  your  fees 
before  you  are  through  with  him."  Deponent  heard  nothing  of  the 
kind  stated  by  the  judge. 

Deponent  further  says  that  he  has  been  in  court  whenever  this 
cause  has  been  called  on  the  day  calendar  in  the  Circuit  Court  of  this 
state,  and  it  is  not  true  that  on  each,  or  on  any  occasion,  when  post- 
ponement thereof  was  sought  in  behalf  of  the  defendant,  the  plaintiff's 
attorney,  or  any  one  representing  him,  has  made  false  statements  in 
the  court-room,  or  statements  calculated  to  influence  those  who 
heard  them,  against  the  defendant,  or  the  statements  in  that  behalf 
mentioned  in  the  defendant's  said  affidavit. 

It  is  true  that  statements  have  been  made  to  the  court  in  opposi- 
tion to  the  defendant's  applications  for  postponement  to  the  effect 
that  those  applications  were  not  made  in  good  faith  but  only  for 
delay,  and  so,  as  deponent  verily  believes,  the  fact  is.  It  is  not  true, 
as  stated  by  defendant  in  his  said  affidavit,  that  plaintiff's  attorney, 
or  any  one  on  the  part  of  the  plaintiff,  has  stated  in  the  court-room, 
in  the  presence  of  persons  summoned  as  jurors,  or  others,  in  eft'ect, 
that  defendant  had  been  disbarred  by  the  court  of  commissioners  of 
Alabama  claims,  or  that  he  was  litigious  and  engaged  in  controversies 
with  nearly  every  one  who  had  ever  dealt  with  him,  or  that  he  was 
having  trouble  with  his  lawyer  in  this  suit.  On  one  occasion  Philip 
Carpenter.,  whose  affidavit  is  annexed  to  the  petition  herein,  and  who 
appeared  as  counsel  for  the  defendant,  stated  to  the  court,  as  ground 
for  the  postponement  of  the  trial,  that  the  defendant  was  having 
trouble  with  his  lawyer;  and  deponent,  in  answer  to  that  remark 
said,  that  that  ought  not  to  prejudice  plaintiff's  right  to  have  this 
case  tried;  the  court  nevertheless  postponed  the  case.  Deponent 
has  never  heard  any  other  remarks  made  in  court  derogatory  to  the 
defendant. 

Deponent  further  says  that  the  defendant  is  a  person  of  whom 
deponent  believes  that  comparatively  few  persons  in  the  state  of 
Neiv  York  have  any  information  or  have  ever  heard,  and  that,  for 
that  reason,  besides  others,  it  is  not  possible  that  any  such  prejudice 
against  him  should  exist  in  the  city  or  in  the  state  of  New  York.,  as 
would  in  the  least  hinder  him  from  having  a  fair  and  impartial  trial 
in  the  courts  of  this  state. 

Deponent  further  says  that  the  said  Philip  Carpenter  is  not  and 
never  has  been  the  attorney  of  record  in  this  cause  for  the  defend- 
ant, but  has  appeared  in  court  as  counsel  for  defendant.  The 
defendant's  attorney  is  William  J.  Weldon. 

Theo.  H.  Friend. 

Sworn  to  before  me  this  27th  day  of  April,  i889. 

(seal)  Edward  J.  Harding.,  Notary  Public,  N.  Y.  Co. 
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(3)  By  Juror. 

Form  No.  17562.' 

U.  S.  Circuit  Court. 
Southern  District  of  New  York. 
Henry  Amy 
against 
Jerome  F.  Manning. 
City  atid  county  of  JVew  York,  ss. 

John  J.  Barry,  being  duly  sworn,  says  that  he  is  one  of  the  panel 
of  jurors  which  was  summoned  to  attend  on  \.\v^  first  oi  April,  iS89, 
in  the  Circuit  Court,  part  IV,  in  the  city  and  county  of  New  York,  in 
which  this  cause  was  pending,  and  that  he  was  in  attendance  in  said 
court  until  the  discharge  of  the  panel,  April  12th,  and  has  heard  this 
case  called  from  time  to  time  by  Judge  Lawrence,  and  the  answers 
of  the  attorneys  for  the  respective  parties,  and  that  he  has  not,  on 
any  occasion  when  the  case  was  called,  heard  anything  derogatory  to 
the  defendant  stated  by  any  one  representing  the  plaintiff.  Depo- 
nent never  heard  of  the  defendant  until  he  heard  this  case  called, 
and  knows  nothing  about  him,  and  has  no  prejudice  against  him, 
and  knows  of  no  reason  why  he  could  not  fairly  and  impartially  try 
the  issues  in  this  case,  or  why  any  other  juror  on  the  panel  could  not 
do  the  same. 

John  J.  Barry. 

Sworn  to  before  me  this  27th  day  oi  April,  i889. 

(seal)  David  L.  Woodell,  Notary  Public,  New  York  Co. 

4.  Affidavit  Opposing-  Motion.^ 
a.  By  Defendant. 

Form  No.  17563.' 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

Edwin  J.  Hulbert  ) 

against  > 

Mario  Russo  and  Giovanni  B.  Zanardo.  ) 
State  and  county  of  New  York,  ss.: 

Edmond  Congar  Brown,  being  duly  sworn,  says: 

I.  I  am  the  attorney  for  the  defendant  Mario  Russoherexn  and  am 
familiar  with  the  condition  and  progress  of  this  action  and  that  of 
the  steps  which  have  been  taken  therein  since  its  institution. 

1.  United  States.  —  Rev.  Stat.  (Supp.  in  a  particular  jurisdiction  see  the  title 
1888),  c.  866,  §  2;  25  Stat,  at  L.  (1888),     Affidavits,  vol.  i,  p.  548. 

c.  866,  §  2.  3.    United  States.  —R&w.   Stat.  (Supp. 

This  Is  the  form  of  affidavit  support-  1888),   c.  866,  §  2;  25  Stat,  at  L.  (1888), 

ing  a  motion  to  remand  in  the  case  of  c.  866,  §  2. 

Amy   V.    Manning,   38    Fed.    Rep.    868,  This  is  the  form   of  affidavit  oppos- 

and  is  copied  from   the  records.     The  ing  a  motion   to   remand    cause   in  the 

motion  to  remand  was  granted.  case  of  Hulbert  v.  Russo,  64  Fed.  Rep. 

2.  For  the  formal  parts  of  an   affidavit  8,  and  is  copied  from  the  records.    The 

motion  to  remand  was  denied. 
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2.  I  have  read  the  affidavit  of  Lloyd  AIcKim  Garrison,  verified 
October  8,  x2>94,  upon  which  a  motion  is  made  to  remand  this  cause 
to  the  Supreme  Court  of  the  state  of  New  York.  The  said  affidavit 
consists  in  great  part  of  allegations  relating  to  the  merits  of  the 
action,  charging  the  defendants  with  various  fraudulent  and  wrongful 
acts.  I  respectfully  submit  that  upon  a  motion  to  remand,  the 
merits  involved  in  the  action  and  the  justice  of  the  plaintiff's  claim 
or  the  validity  of  the  defendant's  defenses  are  immaterial,  and  there- 
fore I  do  not  in  this  affidavit  occupy  the  time  of  the  court  by  com- 
menting upon  the  said  allegations  in  detail  I  will  merely  state  that 
all  allegations  made  on  behalf  of  the  plaintiff  charging  the  defendants 
or  either  of  them,  or  their  attorneys,  with  any  conspiracy,  fraud  or 
wrongful  acts  whatsoever,  or  constituting  a  cause  of  action  against 
the  defendants  in  favor  of  the  plaintiff,  are  absolutely  and  unquali- 
fiedly denied  by  the  defendant,  and  I  ask  leave  to  submit  a  further 
affidavit  treating  in  detail  of  the  merits  of  the  action  if  the  court 
shall  think  it  material  upon  this  motion, 

3.  This  action  was  commenced  on  September  5,  i8P^,  in  the  Supreme 
Court  of  the  state  of  New  York,  by  the  service  of  a  summons,  com- 
plaint, and  injunction  order,  together  with  the  affidavits  and  under- 
taking upon  which  the  same  was  granted,  upon  both  of  the  defend- 
ants herein.  The  injunction  order  contained  the  usual  order  to 
show  cause  why  the  same  should  not  be  made  permanent,  returnable 
on  September  11,  t89^.  On  that  day  Mr  /.  E.  M.  Bo^ven,  the 
attorney  for  the  defendant  Zanardo,  appeared  in  court  and  requested 
an  adjournment  until  Septejnber  18,  xSOJi.,  which  was  granted.  The 
defendant  Russo  was  not  represented  on  the  return  day  of  said  order, 
owing  to  a  misunderstanding  growing  out  of  his  entire  ignorance  of 
the  English  language,  which  necessitated  his  communicating  with  him 
through  third  parties.  Neither  Mr.  Bowen  nor  myself  knew  that  the 
said  Russo  desired  to  be  represented  on  the  return  of  the  said  order, 
nor  did  we  know  the  nature  of  his  defense,  or  that  he  had  a  defense, 
and,  consequently,  his  default  was  noted  and  the  injunction  was 
made  permanent  as  to  him.  Nothing  was  said  in  court  at  that  time 
about  costs  against  the  defendant  Russo,  and  the  judge  who  granted 
the  motion  made  no  decision  as  to  costs,  but  nevertheless  on  said 
September  11,  iSP^)  ^'^  order  was  entered  continuing  the  injunction 
against  the  defendant  Russo  and  charging  him  with  ten  dollars  costs 
of  the  motion.  This  order  was  served  upon  the  defendant  Russo 
personally  in  Newark,  New  Jersey,  out  of  the  jurisdiction  of  the 
court  granting  it.^  The  order  was  never  served  upon  me,  and  until 
September  26,  \%9^,  I  had  no  knowledge  that  it  was  served  upon  the 
defendant  Russo.  No  demand  for  the  payment  of  the  costs  men- 
tioned in  said  order  was  ever  made  upon  either  me  or  the  said 
defendant  Russo  until  said  September  26,  \2>9Jf,  when,  becoming  aware 
of  the  fact  that  the  order  had  been  served,  and  that  costs  were  due 
thereunder,  I  immediately  paid  the  same  to  the  plaintiff's  attorneys. 

4.  Within  a  day  or  two  after  the  said  11th  day  of  September,  18^4, 
the  defendant  Russo  succeeded  in  communicating  with  me  with 
regard  to  his  defense,  furnishing  me  with  a  lengthy  statement  in 
Italian  in  which  the  facts  involved  in  this  action  were  set  forth  in 
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detail.  This  statement  I  caused  to  be  translated  into  English,  and 
from  a  careful  examination  of  the  same  and  from  other  communica- 
tions which  I  received  from  the  defendant  Russo^  and  from  inter- 
views with  his  co-defendant  Zanardo,  I  became  convinced  that  the 
d&icx\da.wt  Russo  had  a  good  and  valid  defense  upon  the  merits.  Con- 
sequently, on  September  25,  iWJf,  within  the  time  allowed  by  law,  I 
duly  served  upon  the  plaintiff's  attorneys  an  answer  on  behalf  of  the 
said  defendant  i?/^j.yt7.  Thereafter,  on  the  same  day,  also  within  the 
time  allowed  by  law  thereafter,  I,  in  conjunction  with  Mr.  Bowen,  the 
attorney  for  the  deienda.nt  Zanarda,  presented  to  the  Supreme  Court 
of  the  state  of  A^^7£'  York  a.  petition  on  behalf  of  both  of  said  defend- 
ants, praying  for  a  removal  of  the  cause  to  this  court,  and  a  bond, 
with  a  good  and  sufficient  surety,  in  all  respects  as  provided  by  the 
statute.  The  state  court  thereupon  filed  the  petition,  approving  the 
bond,  and  duly  entered  an  order  removing  the  cause  to  this  court, 
notice  of  all  of  which  was  duly  given  to  plaintiff's  attorneys. 

5.  On  the  following  day,  September  26,  iS94,  after  the  time  for  the 
defendant  Russo  to  remove  the  cause  had  expired,  the  plaintiff's 
attorneys  returned  to  me  the  said  answer  and  also  served  me  with  a 
notice  to  the  effect  that  they  elected  to  consider  the  removal  pro- 
ceedings above  set  forth  to  be  a  nullity,  and  they  thereafter  stated 
to  me  that  they  intended  to  proceed  to  judgment  in  the  state  court 
against  the  defendant  i?7^5.y^  as  if  no  answer  had  been  served  and  no 
removal  had,  claiming  that  the  defendant  ^//.yj-^  was  absolutely  stayed 
from  taking  any  proceedings  whatsoever  by  reason  of  the  non-pay- 
ment by  him  of  the  motion  costs  above  referred  to,  and  that  the 
proceedings  which  he  had  taken,  to  wit,  the  service  of  his  answer 
and  the  removal  of  the  action  to  this  court,  were  absolutely  null  and 
void. 

6.  I  thereupon  obtained  from  this  court  an  order  staying  all  pro- 
ceedings in  this  action  on  the  part  of  the  plaintiff  in  the  state  court, 
and  duly  served  the  same  upon  the  plaintiff's  attorneys.  The  said 
order  required  the  plaintiff's  attorneys  to  show  cause  on  October  3, 
iS94;  why  the  stay  should  not  be  made  permanent,  and  upon  the  said 
return  day  the  plaintiffs  attorneys  appeared  before  Mr.  Justice  Za- 
co7nbe  and  requested  an  adjournment  of  the  motion  to  October  12, 
1S94,  stating  that  they  intended  to  move  on  that  day  to  remand  this 
cause  to  the  state  court.  As  the  motion  for  a  stay  and  the  motion 
to  remand  to  the  state  court  involved  practically  the  same  questions, 
they  should  be  considered  together. 

7.  The  petition,  bond,  and  order  of  removal  made  by  the  state 
court  are  made  part  of  the  duly  certified  record  herein,  and  copies 
thereof  are  annexed  to  my  affidavit  upon  which  the  stay  was  obtained, 
also  filed  herein,  to  which  petition,  bond,  order  and  affidavit  I  beg 
leave  to  refer.  In  my  said  affidavit  I  set  forth  in  detail  facts  show- 
ing that  the  stay  asked  for  is  necessary  to  prevent  irreparable  dam- 
age and  injury  to  the  defendants. 

8.  I  positively  and  unqualifiedly  deny  all  charges  that  I  am  in 
conspiracy  with  the  defendants  or  either  of  them,  or  with  Mr.  Bowen, 
the  attorney  for  the  defendant  Zanardo,  to  defraud  or  injure  the 
plaintiff  in  any  way  whatsoever.     From  a  careful  investigation  of  the 
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matters  involved  in  this  action  I  verily  believe  that  the  defendant 
Russo  has  a  good  and  valid  defense  on  the  merits  to  the  cause  of 
action  herein,  which  defense  1  am  in  good  faith  endeavoring  to  pre- 
sent to  the  court  in  his  behalf.  It  is  not  true  that  the  defendant 
Russo  departed  out  of  the  jurisdiction  of  the  Supreme  Court  of  the 
State  oi  New  York  to  avoid  the  service  of  an  order  of  arrest  in  this 
action,  but  his  reason  for  leaving iV^^7£^  YorkCxty,  and  taking  up  his 
residence  in  Newark,  New  Jersey,  was,  as  I  am  informed  and  believe, 
that  he  was  an  utter  stranger  in  New  York  City,  while  he  had  a  friend 
in  Newark  with  whom  he  wished  to  and  did  take  up  his  residence.  I 
was  well  aware  that  no  order  of  arrest  could  be  obtained  against 
him,  or  that,  if  the  same  were  obtained,  I  could  immediately  have  it 
vacated,  and  I  so  advised  the  defendant  Russo.  It  is  not  true  that 
the  defendant  Russo  departed  from  the  state  of  Netv  Jersey,  after 
proceedings  had  been  commenced  there  against  him,  to  avoid  the 
service  of  an  order  of  arrest  in  said  jurisdiction.  His  object  in  leav- 
ing, as  I  am  informed  and  believe,  was  to  attend  to  his  numerous 
business  interests  in  England,  France,  and  other  European  countries 
in  which  he  has  also  patented  the  invention  which  is  in  controversy 
in  this  action.  As  I  was  informed  by  a  member  of  the  bar  of  the 
state  of  New  Jersey,  in  whose  charge  the  defense  of  the  said  New 
Jersey  proceedings  was  placed,  and  verily  believe,  no  order  of  arrest 
could  be  obtained  against  said  defendant  on  those  proceedings,  nor 
was  the  same  authorized  by  law,  and  I  so  informed  the  defendant 
Russo.  He  was  at  all  times  fully  aware  that  he  was  absolutely  free 
to  remain  in  either  iV<?z£/  York  ox  New  Jersey,  or  to  depart  therefrom, 
as  he  might  desire. 

I  respectfully  submit  that  the  motion  to  remand  this  cause  to  the 
state  court  should  be  denied,  with  costs  to  the  defendant  Russo,  and 
that  the  motion  for  a  stay  of  all  proceedings  in  the  state  court  on 
the  part  of  the  plaintiff  in  this  action  should  be  granted,  likewise 
with  costs.  EdmondCongar  Brown. 

Sworn  to  before  me  this  10th  day  of  October,  \Z9If.. 

(seal)  Horace  C.  Skelly,  Notary  Public,  N.  Y.  Co. 

b.  By  Attorney  for  Defendant. 

Form  No.  17564.' 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

Edwin  J.  Hulbert 
against 
Mario  Russo  and  Giovanni  R.  Zanardo. 
City  and  county  of  Ne7v  York,  ss.: 

James  E.  M.  Bowen,  being  duly  sworn,  says: 

I.  I  am  the  attorney  for  the  defendant  Zanardo  in  this  action,  and 
am  fully  acquainted  with  all  the  proceedings  had  therein,  and  with 
the  facts  and  circumstances  connected  therewith.     I  have  read  the 

1.   United  States.  —  Rev.  Stat.  (Supp.  a  motion  to  remand  in  the  case  of  Hul- 

1888).  c.  866,  §2;  25  Stat,  at  L.(i888),c,  bert  v.  Russo,   64  Fed.  Rep.  8.  and  is 

866,  §  2.  copied   from  the  records.     The  motion 

This  is  the  form  of  affidavit  opposing  to  remand  was  denied. 
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affidavit  of  Edmond  Congar  Brcnvn,  attorney  for  the  defendant  Russo, 
verified  October  10,  iWJf.,  which  is  to  be  used  in  opposition  to  the 
motion  to  remand  this  cause,  and  I  verily  beHeve  all  the  statements 
therein  contained  to  be  true. 

2.  This  action  was  removed  from  the  Supreme  Court  of  the  state  of 
Ne7v  York  to  this  court,  as  set  forth  in  the  said  affidavit  of  Edmond 
Congar  Broivn,  in  good  faith  and  with  the  intention  of  defending  the 
same  therein.  No  claim  is  made  by  the  plaintiff  that  at  the  time  of 
the  said  removal  the  defendant  Zanardo  was  subject  to  any  stay  or 
that  he  was  in  any  way  incapacitated  from  removing  the  action,  and 
I  respectfully  submit  that  the  defendant  Zanardo  had  an  absolute 
right  to  have  this  action  removed  to  this  court  of  which  he  could  not 
be  deprived  by  any  alleged  default  or  omission  to  pay  costs  on  the 
part  of  the  defendant  Russo. 

3.  The  decision  of  the  controversy  in  this  action  involves  a  federal 
question,  to  wit,  the  construction  and  application  to  the  facts  involved 
herein  of  the  provisions  of  the  Revised  Statutes  of  the  United  States 
relating  to  assignments  of  letters  patent,  and  the  removal  having 
been  effected  in  good  faith,  and  the  proceedings  being  in  every  way 
regular  and  in  conformity  with  the  statute  in  such  case  made  and 
provided,  the  defendant  has  an  absolute  right  to  a  trial  before  the 
federal  court. 

4.  I  have  read  the  affidavit  of  Lloyd  McKini  Garrison^  verified 
October  5,  18P.J,  upon  which  the  motion  to  remand  is  made.  I  posi- 
tively and  unqualifiedly  deny  all  allegations  in  said  affidavit  to  the 
effect  that  I  have  entered  into  any  conspiracy  with  the  defendants 
or  any  person  whomsoever  to  defraud  the  plaintiff  of  his  rights  in  the 
premises.  Particularly  do  I  deny  that  I  hold  a  letter  of  attorney  from 
the  defendant  ^«i-.s-<?  making  me  his  attorney  in  fact  for  the  purposes 
of  this  litigation  and  for  the  transfer  of  the  patent  which  is  the  sub- 
ject of  the  action,  and  that  the  object  of  the  defense  herein  is  to 
compel  the  plaintiff  to  pay  blackmail.  On  the  contrary,  I  allege  that 
the  defense  is  interposed  in  the  most  perfect  good  faith. 

5.  A  great  part  of  the  said  affidavit  of  Lloyd  McKim  Garrison  con- 
sists of  allegations  concerning  the  merits  involved  in  this  action.  I 
respectfully  submit  that  upon  this  motion  to  remand,  the  merits  are 
entirely  immaterial,  and  I  do  not  therefore  discuss  them  in  detail  in 
this  affidavit.  I  allege,  however,  that  all  charges  of  conspiracy,  fraud 
or  wrongdoing  whatsoever  are  absolutely  and  unqualifiedly  denied  by 
the  defendant,  and  I  ask  leave,  if  the  court  shall  deem  the  merits 
material  upon  this  motion,  to  submit  a  further  affidavit  denying  in 
detail  the  allegations  made  by  the  plaintiff.  The  reason  that  the 
same  is  not  done  now  is  that  I  do  not  desire  to  encumber  the  record 
or  occupy  the  time  of  the  court  with  matter  which  I  consider  imma- 
terial at  this  stage  of  the  case. 

6.  I  submit  that  the  motion  to  remand  this  action  to  the  state 
court  should  be  denied  as  to  the  defendant  Zanardo.,  with  costs,  and 
the  stay  of  all  proceedings  in  the  state  court  on  the  part  of  the  plain- 
tiff in  this  action  should  be  continued,  with  costs  to  the  defendant 
Zanardo.  J.  E.  M.  Bowen. 

Sworn  to  before  me  this  10th  day  of  October,  i894- 
(seal)  John  C.  Gulick,  Notary  Public,  N.  Y.  Co. 
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5.  Order.i 
a.  Denying  Motion.* 

Form  No.  17565.' 

Circuit  Court  of  the  United  States, 
Southern  District  of  New  York. 

Alexander  /.  Mayer  '\ 

against  I 

Eort  Worth  6^  Denver  City  Railway  j 

Company  and  others.  J 

This  cause  coming  on  to  be  heard  upon  the  2Jf.th  day  of  March, 

iS99,  upon  a  motion  to  remand  said  cause  to  the  Supreme  Court  of 


1.  For  the  formal  parts  of  an  order  in 
a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356. 

2.  Precedents. —  In  Stuart  v.  Staple- 
hurst  Bank,  57  Neb.  569,  is  set  out  the 
following  order: 

"This  cause  having  been  heard 
on  the  motion  of  ths  plaintiff  to  re- 
mand the  same  to  the  state  district 
court  in  and  for  Seward  county, 
Nebraska,  from  whence  it  came, 
Messrs.  Pound  &^  Burr  and  Biggs  &" 
Thomas  appeared  for  the  plaintiff  and 
Deweese  &"  Hall,  C.  O.  W he  don,  and  C. 
C.  Flansburg  for  the  defendants,  where- 
upon, after  careful  consideration  there- 
of, and  being  fully  advised  in  the  premi- 
ses, it  is  now  on  this  day  considered, 
ordered,  and  adjudged  by  the  court 
that  said  motion  be,  and  the  same  is 
hereby,  overruled,  to  which  ruling  and 
order  by  the  court  said  plaintiff  by  his 
attorneys  then  and  there  duly  ex- 
cepted." 

No  objection  was  made  to  this  form 
of  order. 

In  Meissner  v.  Buek,  28  Fed.  Rep. 
161,  the  following  order  is  set  out: 

"  This  day  came  the  defendants,  by 
counsel,  and  moved  the  court  to  re- 
mand this  cause  to  the  chancery  court 
of  the  city  oi Richmond,  Virginia,  and 
after  argument,  and  upon  consider- 
ation thereof,  for  reasons  stated  in 
writing  and  filed  as  a,  part  of  the 
record,  it  is  ordered  that  the  said  motion 
to  remand  be,  and  the  same  is  hereby, 
overruled;  and  the  cause  is  hereby  re- 
tained, to  be  further  proceeded  with  in 
this  court  according  to  the  rules  of 
chancery  practice." 

No  objection  was  made  to  this  order. 

The  following  order  is  copied  from 
the  records  in  the  case  of  Boston  Safe- 
Deposit,  etc.,  Co.  V.  Mackay,  70  Fed. 
Rep.  801. 


"  Ata  stated  term  of  the  Circuit  QomxX. 
of  the  United  States  for  the  Southern 
District  of  iV^zt/  York,  held  at  the  United 
States  court  rooms  in  the  post  office 
building  in  New  York  City,  on  the  twen- 
tieth day  oi  December,  1895. 

Present,  Hon.  E.  Henry  Lacombe, 
Judge. 

Boston  Safe-Deposit  and  Trust  '] 
Company  | 

vs.  ! 

John  W.  Mackay,  Edward  S.  \ 
Stokes  s.v^d,  the  United  Lines  \ 
Telegraph  Company.  J 

The  above  entitled  case  having  been 
started  in  the  Supreme  Court  of  A^ew 
York  for  the  city  and  county  of  New 
York  on  N'ovember  8,  i^gj,  and  having 
been  removed  to  this  court  on  N^ovem- 
her  II,  iS^f,  by  John  IV.  Mackay,  one 
of  defendants  herein,  a  citizen  and 
resident  of  the  state  of  N'evada,  and  a 
motion  having  been  made  in  this  court 
by  the  plaintiff  on  Decetnber  2,  189J,  to 
remand  said  cause  to  the  Supreme  Court 
of  New  York,  and  said  motion  having 
come  on  to  be  heard  before  this  court 
on  December  12,  \'iig5,  now  on  reading 
the  certified  copy  of  the  summons, 
complaint,  petition,  bond  and  approval 
of  bond,  which  were  filed  in  this  court 
on  A^ovember  12,  189J,  in  connection 
with  said  removal,  and  on  reading  and 
filing  the  notice  of  said  motion  to  re- 
mand, and  after  hearing  IVilliam  G. 
Wilson  in  behalf  of  said  motion  and 
IVilliam  IV.  Cook,  the  attorney  for  John 
IV.  Mackay,  in  opposition  thereto. 

It  is  ordered  that  said  motion  to  re- 
mand this  cause  to  the  Supreme  Court 
oi  New  York  be  and  the  same  hereby  is 
denied. 

E.  Henry  Lacombe, 

U.  S.  Circuit  ]ndgt." 
No  objection  was  made  to  this  order. 
3.  United  States.  —  Rev.    Stat.  (Supp. 
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the  state  of  JVe^v  York,  in  which  it  was  originally  brought,  and  upon 
the  affidavit  of  H.  G.  Wiley,  verified  the  18ih  day  of  March,  i899; 
and  upon  the  record  transmitted  to  this  court  by  the  clerk  of  the 
Supreme  Court  of  the  state  of  New  York  for  the  county  of  Neiv  York, 
and  upon  all  the  proceedings  heretofore  had  herein;  and  after  hear- 
ing A.  J.  Diitefihoefer  for  the  motion,  and  Noah  H.  Swayne,  2d,  in 
opposition  thereto;  and  on  motion  of  Swayne  d^  Swayne,  soWc'xtors 
for  defendants  Fort  Worth  6^  Detiver  City  Railway  Company,  and  G. 
M.  Dodge;  it  is 

Ordered,  that  the  motion  to  remand  be  and  it  hereby  is  denied. 

Neiv  York,  April  13,  i899. 

E.  Henry  Lacombe,  U.  S.  Circuit  Judge. 


b.  Granting  Motion.' 
(1)  In  General. 

Form  No.  17566." 

(Precedent  in  Ayres  v.  Wiswall,  112  U.  S.  189.)' 

\{Commence}nent  as  in  Form  No.  IJflJfS.y]^ 

It   appearing  to  the    court   that   the    record    in   this   cause   was 


1888).  c.  866,  §  2;  25  Stat,  at  L.  (1888), 
c.  866,  §  2. 

This  is  the  form  of  order  denying 
motion  to  remand  in  the  case  of  Mayer 
V.  Ft.  Worth,  etc.,  R.  Co.,  93  Fed.  Rep. 
601,  and  is  copied  from  the  records. 
No  objection  was  made  to  it. 

1.  Precedents.  —  In  Thacher  v.  Mc- 
Williams,  47  Ga.  306,  the  following 
order  is  set  out: 

"  R.  P.  AfcWilliavts  dr'  Company  vs. 
H.  C.  Thacher  &^  Company  and  C.  A. 
Sindall  cr"  Company:  Attachment  in 
Spalding  Superior  Court,  and  which 
was  transferred  to  the  District  Court 
for  the  Northern  District  of  Georgia. 

The  above  cause  having  been  trans- 
ferred to  this  court  by  the  Judge  of  the 
Superior  Court  of  Spalding  county,  and 
state  of  Georgia,  and  plaintiffs  having 
made  and  filed  in  this  court  their  mo- 
tion to  have  said  cause  remanded  to 
Spalding  Superior  Court  for  causes  in 
said  motion  set  forth,  after  argument 
had,  ordered  by  the  court,  that  the 
above  cause  be  remanded  to  Spalding 
Superior  Court,  upon-ihe  ground  that 
there  cannot  be  a  final  termination  of 
said  cause  in  this  court  without  the 
presence  of  the  other  defendant  as 
party  to  said  cause,  to-wit:  C.A.  Sin- 
dall; and,  further  ordered,  that  the  clerk 
of  this  court  make  out  a  certified  copy 
of  said  motion  to  remand,  and  this 
order,  and  that  he  fprward  the  same  to 


the    Clerk    of   the    Superior    Court    of 
Sp  aiding, Qow  n  ty . 

Doyal  6f  Nunnally , 
/.  D.  Stewart, 

Plaintiffs'  Attorneys. 

John  Erskine,  Judge. 

October  loth,  187/." 

A  judgment  reinstating  this  cause  in 
the  state  court  was  affirmed. 

In  Stuart  v.  Staplehurst  Bank,  57 
Neb.  569,  the  following  order  is  set 
out: 

"This  cause  coming  on  for  hearing 
on  the  motion  of  the  plaintiff  to  re- 
mand the  same  to  the  state  district 
court  in  and  for  Seivard  county, 
Nebraska,  from  whence  it  came,  was 
argued  and  submitted  to  the  court  by 
attorneys  for  the  respective  parties, 
whereupon,  after  careful  consideration 
thereof,  and  being  fully  advised  in  the 
premises,  it  is  now  on  this  day  ordered 
and  adjudged  by  the  court  that  said 
motion  be,  and  the  same  is  hereby, 
sustained,  and  said  cause  is  remanded 
to  the  said  district  court  in  and  for 
Seward  county,  Nebraska,  from  whence 
it  came." 

No  objection  was  made  to  this  order. 

2.  United  States.  —  Rev.  Stat.  (Supp. 
1888),  c.  866,  §  2;  25  Stat,  at  L.  (1888), 
c.  866,  §  2. 

3.  This  order  was  affirmed. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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improperly  removed  to  the  court  from  the  Circuit  Court  of  the  county 
of  Huron,  in  chancery,  and  that  this  court  hath  not  jurisdiction  of 
the  cause,  it  is  ordered  that  the  proceedings  had  thereon  in  this 
court  be  and  the  same  are  hereby  set  aside  and  held  for  naught,  and 
that  the  said  cause  be  remanded  to  the  said  Circuit  Court  for  Huron 
county,  in  chancery,  and  that  this  cause  be  dismissed  from  this  court 
for  want  of  jurisdiction. 

\j^Signatm  e  as  in  Form  No.  lJf.llf.5.y^ 

(2)  For  Failure  of  Petitioner  to  Aver  that  the  Parties  were 
Citizens  of  Different  States  at  Commencement  of  Suit. 

Form  No.  17567.' 

(Precedent  in  Alters  v.  Akers,  117  U.  S.  198.)' 

[In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of 
Tennessee. 
John  Akers,   as   Executor    of    the    Last   Will 

and  Testament  of  Samuel  Akers,  deceased, 

plaintiff,  }  Order.]* 

against 
William  Akers,  defendant. 

The  petition  for  the  removal  of  this  cause  from  the  State  court  to 
this  court  failing  to  aver  that  the  parties  were  citizens  of  different 
States  at  the  commencement  of  this  suit,  and  it  further  appearing 
from  the  admission  of  said  parties  that  both  plaintiff  and  defendant 
were  citizens  of  Tennessee  at  the  time  said  suit  was  commenced,  the 
court  entertains  the  opinion  that  it  is  without  jurisdiction,  and  doth 
thereupon  order  and  adjudge  that  the  cause  be  remanded  to  the 
Circuit  Court  of  Davidson  County,  the  tribunal  from  which  it  came; 
and  it  is  further  considered  by  the  court  that  the  plaintiff  have  and 
recover  of  the  defendant  his  costs  incurred  in  this  court,  for  which 
execution  is  awarded;  to  which  judgment  of  the  court  the  defend- 
ant then  and  there  excepted. 

\^John  Marshall,  Circuit  Judge.]* 

1.  The  matter  to  be  supplied  within  1888),  c.  866,  §  2;  25  Stat,  at  L.  (1S88), 
f  ]  will   not  be  found  in   the  reported     c.  866,  §  2, 

case.  3.  This  order  was  affirmed. 

2.  United  States.  —  Rev.  Stat.  (Supp.         4.  The  matter  enclosed  by  [  ]  will  not 

be  found  in  the  reported  case. 
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REMOVAL  OF  CLOUD. 

See  the  title  QUIETING   TITLE  AND  REMOVING  CLOUD, 

vol.  15,  p.  154. 


RENDITION  AND  ENTRY  OF 
JUDGMENT. 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  10,  p.  645. 


RENT. 

See  the  title  LANDLORD  AND  TENANT,  vol.  11,  p.  8. 


REOPENING  CASE, 

See  the  titles  APPEALS,  vol.  i,  p.  890;  JUDGMENTS  AND 
DECREES,  vol.  10,  p.  645;  NEW  TRIAL,  vol.  13,  p.  97; 
REHEARING,  REARGUMENT,  vol.  15,  p.  999. 


REPLEADER. 

By  Ernest  Foss. 

L  RULE  FOR  REPLEADER,  150. 
II.  JUDGMENT  RECORD  ON  REPLEADER,  151. 

CROSS-REFERENCES. 

For  Forms  relating  to  the  Amendment  of  Pleadings,  see  the  title  AMEND- 
MENTS, vol.  I,  p.  712. 
See  also  the  GENERAL  INDEX  to  this  work. 
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I.  RULE  FOR  REPLEADER.^ 


1.  When  Granted  —  Generally.  —  At 
common  law,  after  the  defendant's  plea 
in  bar  or  the  plaintiff's  replication  was 
adjudged  bad  on  demurrer,  the  court 
had  the  power  to  allow  the  defendant 
to  replead  or  the  plaintiff  to  reply  anew. 
Field  V.  Cappers,  8i  Me.  36;  Mayberry 
V.  Brackett.  72  Me.  102. 

Court  Unable  to  Give  Judgment.  —  If 
the  court  is  at  a  loss  how  to  give 
judgment,  a  repleader  will  be  awarded 
upon  motion.  Strout  v.  Durham,  23 
Me.  483;  Magoun  v.  Lapham,  19  Pick. 
(Mass.)  419;  Gerrish  v.  Train,  3  Pick. 
(Mass.)  124;  Jordan  v.  James,  5  Ohio  88. 

Immaterial  Issue.  —  Where  the  plead- 
ings put  in  issue  an  immaterial  fact 
only,  final  judgment  should  not  be  ren- 
dered on  the  verdict,  but  a  repleader 
should  be  awarded.  Goslin  v.  Redden, 
3  Harr.  (Del.)  21;  Consolidated  Coal 
Co.  V.  Peers,  166  111.  361;  Centralia, 
etc.,  R.  Co.  V.  Brake,  31  111.  App.  459; 
Dodd  V.  Noble,  5  Blackf.  (Ind.)  30; 
Richards  v.  Allen,  i  Bibb  (Ky.)  189; 
Crozier  w.  Gano,  i  Bibb  (Ky.)  257;  Staf- 
ford V.  Albany,  6  Johns.  (N.  Y.)  i; 
Trott  V.  West,  Meigs  (Tenn.)  163.  But 
if  one  of  several  issues  joined  be  mate- 
rial a  repleader  will  not  be  awarded 
because  the  other  issues  are  immate- 
rial. Roop  V.  Delahaye,  2  Colo.  307; 
Payne  v.  Barnet,  2  A.  K.  Marsh.  (Ky.) 
312;  Jenkins  v.  Stanley,  10  Mass.  226. 
And  where  it  appears  from  the  record 
that  if  the  pleading  had  been  properly 
pleaded  the  decision  of  the  issue  would 
have  been  the  same,  a  repleader  will 
not  be  awarded.  Bates  v.  Cooper,  5 
Ohioiis;  Bonsack  z/.  Roanoke  County, 
75  Va.  585. 

In  Green  v.  Bailey,  5  Munf.  (Va.) 
246,  the  court  laid  down  the  following 
rules  as  to  repleaders: 

"  Where  the  issue  is  immaterial,  the 
court  will  award  a  repleader,  if  it  will 
be  the  means  of  effecting  substantial 
justice  between  the  parties,  but  not 
otherwise;  and  then  they  must  begin 
at  the  first  fault  which  occasioned  an 
immaterial  issue.  If  the  declaration 
is  insufficient,  and  the  bar  and  replica- 
tion are  also  bad,  they  must  begin  de 
novo\  but  if  the  bar  be  good,  and  the 
replication  ill,  at  the  replication:  but  a 
repleader  will  not  be  awarded  before 
trial,  as  the  defect  may  be  cured  by 
the  verdict." 

Issue  Irrelevant.  —  As  a  general  rule, 
a  repleader  will  be  ordered  either  be- 


fore or  after  verdict,  where  the  court  is 
satisfied  that  the  facts  put  in  issue  are 
irrelevant  to  the  merits  of  the  case. 
Strout  V.  Durham,  23  Me.  483. 

Where  substance  of  plea  is  good,  but 
the  form  bad,  a  repleader  may  be 
awarded  with  costs  to  abide  the  final 
event  of  the  suit.  Sisco  v.  Parkhurst, 
23  Vt.  537. 

Discretionary  with  Court.  —  A  motion 
for  leave  to  plead  anew  is  addressed  to 
the  discretion  of  the  court.  A  repleader 
is  not  a  matter  of  right,  and  is  granted 
only  in  the  furtherance  of  justice. 
Field  v.  Cappers,  8i  Me.  36;  Hathorn 
V.  Corson,  77  Me.  5S2;  Augusta  v. 
Moulton,  75  Me  551;  Mayberry  v. 
Brackett,  72  Me.  102;  Winthrop  Sav. 
Bank  v.  Blake,  66  Me.  285.  And  will 
not  in  any  case  be  granted  in  favor  of 
the  party  who  made  the  first  fault  in 
the  pleading.  Bishop  v.  Wilds,  i  Harr. 
(Del.)  87;  Gorham  v.  Reeves,  i  Ind. 
421;  Andre  v.  Johnson,  6  Blackf.  (Ind.) 
375;  Conard  v.  Dowling,  8  Blackf. 
(Ind.)  38;  Harrison  v.  Farmers',  etc., 
Bank.  4  Litt.  (Ky.)  275;  Gerrish  v. 
Train,  3  Pick.  (Mass.)  124;  Eaton  v. 
Stone,  7  Mass.  312;  Whittemore  v. 
Stephens,  48  Mich.  573;  Gass  v.  Mason,  ' 
4  Sneed  (Tenn,)  508;  Nixon  v.  Bullock, 
9  Yerg.  (Tenn.)  414;  Bledsoe  v.  Choun- 
ing,  I  Humph.  (Tenn.)  85;  Sparhawk 
V.  Hall.  52  Vt.  624. 

Faulty  Declaration.  —  A  repleader  will 
not  be  awarded  where  the  declaration 
is  too  faulty  to  be  sustained;  that  is, 
where  the  court  can  find  no  good  plead- 
ing to  begin  at.  Smith  v.  Walker,  i 
Wash.rVa.)  135. 

Distinguished  from  Judgment  Non  Ob- 
stante Veredicto.  —  The  distinction  be- 
tween a  repleader  and  a  judgment  non 
obstante  veredicto  is  this:  That  where 
the  plea  is  good  in  form  though  not  in 
fact,  or,  in  other  words,  if  it  contain  a 
defective  title  or  ground  of  defense  by 
which  it  is  apparent  to  the  court,  upon 
the  defendant's  own  showing,  that  in 
anyway  of  putting  it  he  can  have  no 
merits,  and  the  issue  joined  thereon  be 
found  for  him,  there,  as  the  awarding 
of  a  repleader  will  not  mend  the  case, 
thi»  court,  for  the  sake  of  the  plaintiff, 
will  at  once  give  judgment  non  ob- 
stante veredicto  ;  but  where  the  defect 
is  not  so  much  in  the  title  as  in  the 
manner  of  stating  it,  and  the  issue 
joined  thereon  is  immaterial,  so  that 
the    court    could    not    know    whether 
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Form  No.  17568.' 

(Burr.  App.  (1846),  §  944.) 

John  Doe  \  Jeremiah  Mason,  Attorney  for  Plaintiff  (or  Defendant). 
Rtehard^Roe   \  ^^^'"'^  Ellsworth,  of  Counsel. 

This  cause  having  been  brought  to  argument,  counsel  for  the 
respective  parties  having  been  heard,  and  it  appearing  to  the  court 
that  the  replication  of  the  plaintiff  (or  plea  of  the  defendant)  and  the 
issue  thereupon  joined  do  not  determine  the  right,  and  that  no  judg- 
ment should  be  given  upon  the  verdict  entered  thereon,  it  is 

©rdered  that  the  parties  do  replead;  that  is,  that  the  plaintiff  do 
reply  anew  to  the  plea  (or  that  the  defendant  do  answer  anew  to  the 
declaration)  filed  in  this  cause,  and  that  the  parties  do  further  pro- 
ceed until  an  issue  or  issues,  in  fact  or  law,  be  duly  joined. 

II.  JUDGMENT  RECORD  ON  REPLEADER. 

Form  No.  17569.* 

(Burr.  App.  (1846),  §  334.) 

Supreme  Court. 

Pleas  before  the  Justices  of  the  Supreme  Court  of  Judicature  of  the 
People  of  the  state  of  Neiv  York,  at  the  capitol,  in  the  city  of  Albany, 
of  the  term  oi  January  {the  term  in  which  issue  is  joined),  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-six. 

Witness:  Greene  C.  Bronson,  Esquire,  Chief  Justice; 

Hallett,  Humphreys,  Beardsley  and  Monell,  Clerks. 
Erie  County,  ss. 

Be  it  remembered  that  on  the  first  Monday  oi  January,  in  the  same 
term,  before  the  justices  of  the  Supreme  Court  of  Judicature  of  the 
People  of  the  state  of  JVew  York,  at  the  capitol,  in  the  city  of  Albany, 
comes  John  Doe,  by  Jeremiah  Mason,  his  attorney,  and  brings  into  the 
said  court,  before  the  aforesaid  justices  thereof  now  here,  his  certain 
declaration  against  Richard  Roe  and  Samuel  Short,  being  in  custody, 
etc.  (^Here  state  nature  of  the  action,  whether  in  case,  cozfenant  or 
otherwise),  which  said  declaration  follows  in  these  words,  that  is 
to  say: 

{Here  copy  the  declaration,  omitting  signature.) 

to  give  judgment    for  the    plaintiff   or  Haines  v.  Tharp,  15  Ohio  130;  Sullen- 

the    defendant,    there,    for    their    own  berger  z/.  Gest,  14  Ohio  204. 
sake,  the  court  will  award  a  repleader.         1.  See,    generally,  supra,    note  I,  p. 

Therefore    a    judgment    non    obstante  150. 

veredicto  is  always  upon  the  merits.  Though  the  above  form  is  no  longer 
and  is  never  granted  but  in  a  very  clear  of  value  in  New  York,  where  the  code 
case;  a  repleader  is  upon  the  form  or  system  of  pleading  now  prevails,  yet  it 
manner  of  pleading,  i  Chit.  PI.  (3d  has  been  preserved  as  a  precedent  to 
Am.  from  2d  Lond.  ed.)  634;  Gould  guide  the  pleader  in  those  states  where 
V.  Ray,  13  Wend.  (N.  Y.)  633;  Otis  v.  the  common-law  forms  of  pleading  re- 
Hitchcock,  6  Wend.  (N.  Y.)  433;  Ma-  main, 
comb  V.  Wilber,  16  Johns.  (N.  Y.)  227; 
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And  the  said  Richard  Roe  and  Samuel  Short,  defendants  in  this  suit, 
by  Oliver  Ellsworth,  their  attorney,  come  and  defend  {copy  the  plea  or 
pleas  and  then  copy  the  other  pleadings,  if  any,  in  separate  paragraphs,  with 
the  issue,  in  the  same  way). 

Therefore  the  issue  above  joined  is  ordered  by  the  Supreme  Court 
to  be  tried  at  the  circuit  court  appointed  to  be  held  at  the  court-house 
in  the  city  oi  Albany,  in  the  county  aforesaid,  on  the  third  Monday  of 
June  next  {time  and  place  of  holding  the  circuit),  on  which  day  at  the 
place  above  mentioned  (or  afterwards,  that  is  to  say,  on  the  day  and  at 
the  place  last  above  mentionea)  b&iovo,  John  Marshall,  Esquire,  one  of 
the  circuit  judges  of  the  state  of  Ne7o  York  {the  fudge  who  tried  the 
case),  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  come  as  well  the  above  named  plaintiff  as  the  above  named 
defendants,  by  their  respective  attorneys  above  mentioned,  and  the 
jurors  of  the  jury  summoned  to  try  the  said  issue  being  called  also 
.  come,  who  to  speak  the  truth  of  the  matters  aforesaid  being  chosen, 
tried  and  sworn,  say,  upon  their  oath,  that  the  above  mentioned 
indenture  is  the  deed  of  the  said  defendants  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  that  behalf  alleged,  and  as  to  the 
breaches  by  the  said  plaintiff  above  assigned  {if  action  be  in  case, 
say,  "  that  the  said  defendants  are  guilty  of  the  premises  above 
laid  to  their  charge;"  if  in  trespass,  say,  "that  the  said  defendants 
are  guilty  of  the  several  trespasses  above  laid  to  their  charge;  "  if  in 
trespass  on  the  case  on  promises,  say,  "that  the  said  defendants  did 
undertake  and  promise  ")  in  manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  them:  And  they  assess  the  damages 
of  the  said  plaintiff  by  reason  of  the  premises  over  and  above  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  at 
five  hundred  dollars,  and  for  those  costs  and  charges  to  six  cents. 

But  because  the  said  court,  before  the  aforesaid  justices  thereof 
now  here,  are  not  yet  advised  what  judgment  to  give  of  and  upon 
the  premises,  a  day  is  given  to  the  parties  aforesaid  before  the  said 
justices  of  the  Supreme  Court  of  Judicature  aforesaid  on  the  third 
Monday  of  October  next,  at  the  capitol  in  the  city  of  Albany,  to  hear 
judgment  thereon,  for  that  the  said  court  before  the  aforesaid 
justices  thereof  now  here  are  not  yet  advised  thereof,  etc.,  at  which 
day,  before  the  justices  aforesaid,  at  the  capitol  aforesaid,  come  the 
parties  aforesaid,  by  their  respective  attorneys  aforesaid.  And  here- 
upon all  and  singular  the  premises  being  seen,  and  by  the  court  now 
here  fully  understood  and  mature  deliberation  being  thereupon  had, 
it  seems  to  the  said  court  now  here  that  the  replication  of  the  said 
plaintiff  in  manner  and  form  above  pleaded  is  not  sufficient  in  law  to 
be  answered  unto,  for  that  the  said  plaintiff  in  the  said  replication 
attempts  to  draw  in  question  an  immaterial  fact,  to  wit,  the  precise 
day  on  which  the  payment  and  satisfaction  in  the  said  defendant's 
plea  alleged  was  made  by  the  said  defendants:  Whereas,  the 
material  question  in  that  plea  was  whether  the  bond  or  writing 
obligatory  in  the  said  plaintiff's  declaration  mentioned  was  in  fact 
paid  and  satisfied  or  not,  and  that  the  issue  aforesaid  thereupon 
above  joined  was  not  aptly  or  properly  drawn.  Wherefore  it  is  con- 
sidered that  the  parties  aforesaid  to  the  issue  aforesaid,  do  replead, 
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that  is  to  say,  that  the  said  plaintiff  do  reply  anew,  until  an  apt  and 
proper  issue  be  joined  therein:  And  that  the  verdict  aforesaid  of 
the  jurors  aforesaid  in  the  form  aforesaid  given,  is,  for  the  cause 
aforesaid,  hereby  vacated  and  held  for  naught. 

And  thereupon  the  said  plaintiff,  by  way  of  replication  anew  says, 
that  {Here  proceed  with  the  entry  of  new  pleading). 
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REPLEVIN,   CLAIM  AND   DELIVERY. 

By  Ernest  Foss. 

I.  AFFIDAVIT,  158. 

1.  In  Court  of  Record^  159. 

a.  In  General,  159. 

(i)  Alleging  Cause  of  Detention  by  Defendant,  159. 
♦  (jx)  By  Plaintiff,  159. 
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See  also  the  titles  DETINUE,  vol.  6,  p.  676;  SEQUESTRATION; 
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I.  AFFIDAVIT.! 

1.  Statutory  provisions  relating  to  re-  District  of  Columbia,  — Comp,    Stat 

plevin  and  claim  and  delivery  exist  in  (1894),  c.  55,  §  127  et  seq. 

the  following  states,  to  wit;  Florida.  —  Rev.    Stat.  (1892),   §  1707 

Arizona.  —  Rev.   Stat.   (1901),  §  3812  et  seq. 

et  seq.  Georgia.  —  a  Code  (1895),  §  4802  et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  Idaho.  —  Rev.     Stat.    (1887),    §    4271 

§  6383  et  seq.  et  seq. 

California.  —  Code  Civ.  Proc.  (1897),  Illinois, —  Starr   &   C.    Anno.    Stat. 

§  509  et  seq,  (1896),  c.  119. 

Colorado.  —  Mills'  Anno.  Code  (1896),  Indiana.  —  Horner's  Stat.    (1901),  §§ 

§  80  et  seq.\  Mills'  Anno.  Stat.  (1891),  §  1266  et  seq.,  1547  et  seq. 

2746  et  seq.  Iowa.  —  Code  (1897),  g  4163  et  seq. 

Connecticut.  —  Gen.    Stat.    (1888),    §  UTansas. —Gen.   Stat.  (1897),  c.   95,  § 

J323  et  seq.  176  et  seq. ;  c.  103,  §  83  et  seq. 
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,         1.  In  Court  of  Record.^ 

a.  In  General. 

(1)  Alleging  Cause  of  Detention  by  Defendant. 
{(i)  By  Plaintiff. 


"^Kentucky.    —  Bullitt's     Civ.      Code 
(1895).  §  180  et  seq. 

Maine.  —  Rev.  Stat.  (i88i),  c.  96. 

Maryland.  — Y-yxh.  Gen.   Laws  (1888), 
art.  52,  §  46  et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
184. 

Michigan.  —  Comp.    Laws  (1897),   §§ 
748  et  seq.,  10648  et  seq. 

Minnesota.  —  Stat.    (1894),  |§  5042  et 
seq.,  5274  et  seq. 

Mississippi.  —  Anno.    Code   (1892),  § 
3707  et  seq. 

Missouri.  —  Rev.     Stat.     (1899),     §§ 
3900  et  seq. ,  4463  et  seq. 

Montana.  — Code  Civ,  Proc.  (1895),  § 
840  et  seq. 

Nebraska.  —  Comp.     Stat.    (1899),    § 
5743  et  seq. 

Nevada.  —  Comp.  Laws  (1900),  §  3194 
et  seq. 

Ne7v  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901).  c.  241. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 
2771,  ^  I  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  §^5 
2738,  et  seq.,  3279  et  seq. 

New  y^r>&.—  Birds.  Rev.  Stat.  (1896). 
p.  393,  §  I  et  seq.;  p.  1786,  ij  59  et  seq. 

North  Carolina.  —  Code  (1883),  §  321 
et  seq. 

North  Dakota. — Rev.  Codes  (1895),  § 
5331  et  seq. 

Ohio.  — Botes'  Anno.  Stat.  (1897),  §§ 
5814  et  seq.,  6613  etseq. 

Oklahoma.  —  Stat.  (1893),  g§   4054  et 
seq.,  4697  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  132  et  seq. 

Pennsylvania.  —  Laws  (1901),  p.  88,  § 
I  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  cc. 
129,  272. 

South    Carolina.  —  Code    Civ.     Proc. 
(1893),  §§  227  et  seq.,  71  et  seq. 

South  Dakota.  —  Dak.    Comp.    Laws 
(1887),  §  4972  et  seq. 

Tennessee.  — Code  (1896),  §§  5128  et 
seq.,  5149  et  seq. 

Texas.  —Rev.  Stat.  (1895),    art.  4864 
et  seq. 

Utah.  —  Rev.   Stat.  (1898),  g  3045   et 
seq. 


Vermont. — Stat.  (1894),  §  1458  etseq. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  5418  et  seq., 
6588  et  seq. 

Wisconsin.  —  Stat.  (1898),  §^  2717  et 
seq.,  3731  et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  66;  3020 
et  seq.,  3522  et  seq, 

1.  Necessity  of  Affidavit —  Generally.  — 
Where  the  purpose  of  the  action  is  to 
obtain  a  delivery  of  the  property  before 
judgment,  the  filing  of  an  affidavit  is  a 
necessary  prerequisite.  Laughlin  v. 
Thompson,  76  Cal.  287;  Kehoe  v. 
Rounds,  69  111.  351;  McClaughry 
V.  Cratzenberg,  39  111.  117;  Catterlin 
V.  Mitchell,  27  Ind.  298;  Cure  v.  Wil- 
son, 25  Iowa  205;  Bolin  v.  Fines,  51 
Neb.  650;  Bardwell  v.  Stubbert,  17  Neb. 
485;  McCarthy  v.  Ockerman.  154  N.  Y. 
565;  Berrien  v.  Westervelt,  12  Wend. 
(N.  Y.)  194;  Griffith  v.  Richmond,  126 
N.  Car.  377;  Hirsh  v.  Whitehead,  65 
N.  Car.  516;  Carlon  v.  Dixon,  12  Ore- 
gon 144.  But  where  possession  is  not 
sought  before  judgment,  no  affidavit  is 
necessary.  Hodson  v.  Warner,  60  Ind. 
214;  Catterlin  v.  Mitchell,  27  Ind.  298; 
Varner  v.  Bowling,  54  Kan.  380;  Batche- 
lor  V.  Walburn,  23  Kan.  733;  Goodwin 
V.  Sutheimer,  8  Kan.  App.  212;  Zim- 
merman V.  Downey,  66  Mo.  App.  106; 
Hamilton  v.  Clark,  25  Mo.  App.  428; 
Gulath  V.  Waldstein,  7  Mo.  App.  66; 
Young  V.  Carey,  (County  Ct.)  29  Misc. 
(N.  Y.)  278;  Jarman  v.  Ward,  67  N. 
Car.  32;  Simpson  Brick-Press  Co.  v. 
Marshall,  5  S.  Dak.  528;  Stone  v.  Hop- 
kins, II  Heisk.  (Tenn.)  190;  Hart  v. 
Moulton,  104  Wis.  349. 

Complaint  as  Affidavit.  —  A  complaint 
containing  all  the  statutory  requisites 
of  an  affidavit,  and  duly  verified,  may 
be  sufficient  both  as  a  complaint  and  as 
an  affidavit.  Cox  v.  Albert,  78  Ind. 
241;  Lewis  V.  Connollv,  29  Neb.  222; 
Bingham  v.  Hill,  38  Ohio  St.  657. 

Reqaisites  of  Affidavit,  Generally. — For 
the  formal  parts  of  an  affidavit  in  a 
particular  jurisdiction  see  the  title  Affi- 
davits, vol.  I,  p.  548. 

Must  Comply  with  Statute.  —  The  affi- 
davit  must    contain   substantially   all 
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matters  required  by  the  statute  to  be 
stated  in  it.  Laughlin  v.  Thompson, 
76  Cal.  287;  Brown  v.  Poland,  54  Conn. 
313:  Chapman  v.  Chatman,  34  Ga.  393; 
Burton  v.  Curyea,  40  111.  320;  Bardwell 
■V.  Stubbert,  17  Neb.  4S5;  Paddock  v. 
Guyder,  (Supreme  Ct.  Gen.  T.)  8  N.  Y. 
Supp.  905;  Norris  v.  Jones,  (Supreme 
Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  198;  Burns 
V.  Robbins,  (C.  PI.)  1  Code  Rep.  (N.  Y.) 
62;  O'Reilly  v.  Good,  (Supreme  Ct. 
Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  106;  Car- 
Ion  V.  Dixon,  12  Oregon  144;  Hass  v. 
Prescott,  38  Wis.  146. 

Statutory  Form. —  Where  the  jurisdic- 
tional facts  sufficiently  appear,  the 
complaint  or  affidavit  is  not  necessarily 
bad  because  of  departures  from  the 
precise  words  of  the  statutory  form  in 
immaterial  particulars.  Berry  v,  Kauff- 
man,  70  Mo.  186;  Sieckman  v.  Arwein, 
10  Mo.  App.  259. 

Venue.  —  A  venue,  "State  of  Mis- 
souri^ county  of ,  ss."  at  the  top  of 

the  statutory  form,  was  held  to  be  no 
part  of  the  statement,  and  its  omission 
no  ground  for  arresting  judgment, 
where  the  name  of  the  county  appeared 
in  the  body  of  the  statement  and  the 
names  of  the  county  and  stale  ap- 
peared from  the  records  and  proceed- 
ings. Dollman  v.  Munson,  90  Mo.  85. 
And  it  has  been  held  that  the  omission 
from  the  venue  of  the  words  "  City  of 
Syracuse"  ?lx\A  the  letters  "ss."  will  not 
make  the  affidavit  a  nullity.  Babcock 
V.  Kuntzsch,  85  Hun  (N.  Y.)  33. 

Who  may  Make  —  Generally.  —  The 
affidavit  may  be  made  by  the  plaintiff, 
or  by  some  person  having  knowledge 
of  the  facts  in  his  behalf.  Nichols  v. 
Standish,  48  Conn.  321;  Miller  v.  Graf, 
14 Colo.  App.  167;  Anderson  v.  Hapler, 
34  111.  436;  Johnson  v.  Mason,  16  Mo. 
App.  271;  Lewis  V.  Connolly,  29  Neb. 
222;  Cutler  V.  Rathbone,  i  Hill  (N.  Y.) 
204;  Spencer  v.  Bell,  109  N.  Car.  39. 
Where,  however,  the  affidavit  is  made 
by  an  agent  or  attorney,  it  must  show 
on  its  face  that  it  is  made  in  behalf  of 
the  plaintiff.  Crawshaw  v.  Wright,  5 
Mo.  App.  577;  Detroit  Safe  Co.  v.  Kelly, 
78  Wis.  134. 

Where  the  affidavit  read.  "y.  L.  Jack- 
son, agent  for  plaintiff,  makes  oath 
and  says,"  it  was  held  sufficient,  but 
the  court  said  that  preferably  the  fact 
of  agency  should  be  stated  and  sworn 
to.  Remington  Sewing  Mach.  Co.  v. 
Cushen.  8  Mo.  App.  528. 

Where  plaintiff  is  a  corporation,  the 
affidavit  may  be  made  by  any  officer 
engaged    in    the    management   of   the 


corporation  and  familiar  with  the  facts. 
National  Enameling,  etc.,  Co.  v.  Kap- 
lan, 53  N.  Y.  App    Div.  96. 

Where  an  affidavit  is  made  by  some 
person  for  a  corporation  or  partnership, 
the  averments  must  refer  to  the  rights 
and  claims  of  the  corporation  or  firm, 
and  not  to  those  of  the  affiant,  or  the 
affidavit  will  be  treated  as  in  favor  01 
the  affiant  individually.  McEvoy  v. 
Hussey,  64  Ga.  314;  Commercial  State 
Bank  v.   Ketcham,  46  Neb.  568. 

Where  plaintiff  is  a  minor,  an  agent 
not    appointed    by    a    next    friend    or 
guardian  of  the  minor  is  not  qualified, 
to  make  the  affidavit.     Turner  v.   Bon- 
dalier,  31  Mo.  App.  582. 

Accrual  of  Action,  —  In  some  jurisdic- 
tions, it  is  required  that  the  affidavit 
state  that  the  action  has  accrued  within 
a  stated  number  of  years.  Duncan  v. 
Ripley,  7  Ark.  100. 

In  Payne  v.  Bruton,  10  Ark.  53,  it 
was  held  that,  under  a  statutory  pro- 
vision that  the  plaintiff  shall  file  an 
affidavit  that  his  right  of  action  has  ac- 
crued within  two  years,  such  affidavit 
is  merely  a  prerequisite  to  the  issuance 
of  the  writ,  is  in  no  mannfer  connected 
with  the  merits  of  the  cause,  and  its 
truth  cannot  be  contested  by  the  plea; 
but  if  no  such  affidavit  is  filed,  or  a  de- 
fective one  is  filed,  it  is  cause  for  abate- 
ment. 

Information  and  Belief.  —  Where  the 
affidavit  is  made  by  an  agent  or  attor- 
ney of  the  plaintiff,  it  may  be  upon  in- 
formation and  belief.  U.  S.  v.  Bryant, 
III  U.  S.  499.  But  see  Lewis  v.  Con- 
nolly, 2g  Neb.  222,  which  holds  .that 
the  affiant  must  swear  positively  to'the 
facts  required. 

In  Culler  v.  Rathbone,  i  Hill  (N.  Y.) 
204,  it  vvas  held  that  although  under 
the  statute  the  affidavit  may  be  made 
by  a  third  person  in  behalf  of  the  plain- 
tiff, yet  such  affidavit  must  be  made 
from  facts  only  within  the  personal 
knowledge  of  the  affiant,  and  that  when 
the  affidavit  is  so  drawn  as  to  raise  the 
inference  of  its  having  been  made  upon 
hearsay  it  is  insufficient. 

Description  of  Property  —  Generally.  — 
It  is  essential  to  a  proper  affidavit  that 
it  describe  the  property  in  such  manner 
as  to  afford  the  means  of  identifying  it. 
Hawes  v.  Robinson,  44  Ark.  308;  Mc- 
Carthy V.  Ockerman,  154  N.  Y.  565; 
Huckins  v.  Leitner,  4  Tex.  App.  Civ. 
Cas.,  §  16. 

In  Michigan,  it  is  held  that  the  affi- 
davit need  not  describe  the  property, 
but  may  refer  to  the  writ  for  a  descrip- 


160 


Volume  16. 


17570.       REPLEVIN,  CLAIM  AND  DELIVERY.       \lhlQ» 


tion.  Paterson  v.  Parsell,  38  Mich. 
607. 

In  Montana  and  New  York,  the  stat- 
ute requires  that  where  the  affidavit 
describes  two  or  more  chattels  of  the 
same  kind  it  must  state  the  number 
thereof,  and  where  it  describes  a  chat- 
tel in  bulk  it  must  state  the  weight, 
measurement  or  other  quantity  as 
nearly  as  can  be  ascertained.  Mont. 
Code  Civ.  Proc.  (1895).  §  856;  Birds. 
Rev.  Stat.  N.  Y.  (1S96),  p.  395,  §  g. 

Sufficient  Description.  —  A  description 
of  the  kind  of  lumber  to  be  replevied, 
with  an  itemized  and  detailed  state- 
ment of  the  various  sizes,  and  in  many 
instances  of  the  particular  grade,  and 
of  the  use  for  which  designed,  with  the 
quantity  in  feet  of  each  kind  respec- 
tively, is  sufficient.  Sloan  v.  Imple- 
ment Dealers  Mfg.  Co.,  (Supreme  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  451. 

Under  a  provision  of  the  code  which 
gives  to  the  landlord  a  lien  upon  the 
whole  of  the  tenant's  crop  for  unpaid 
rent,  it  has  been  held  that  a  claim  by 
the  landlord  to  immediate  possession 
of  one  hundred  and  fifty  bags  of 
peanuts  is  sufficient,  without  a  further 
allegation  specifically  designating  the 
one  hundred  and  fifty  bags,  because 
the  landlord  being  entitled  to  the  whole 
is  entitled  to  any  part.  Boone  v.  Dar- 
den,  109  N.  Car.  74. 

A  description  of  logs  as  in  a  certain 
county,  in  the  possession  of  the  named 
defendants,  each  marked  "  X  "  on  the 
end  of  the  log,  "  averaging  y^bwr/if^w  to 
thirty  feet  in  length  and  from  one  foot 
to  thirty  inches  in  diameter,  and  con- 
taining in  the  aggregate  about  four 
hundred  and  sixty-five  thousand  seven 
hundred  and  fifty  feet  in  measurement," 
giving  the  value  of  each  log,  is  suf- 
ficient. Boykin  v.  Rosenfield,  69  Tex. 
115- 

The  following  descriptions  have  been 
he'd  sufficient:  "  A  cream-colored 
blazed  faced  mare,  eight  or  nine  years 
old,  described  in  the  mortgage  given 
hy James  M.  King  to/.  AT.  Witt  as 
being  a  cream-colored  mare  seven  years 
old,"  and  the  variance  from  the  mort- 
gage was  held  immaterial.  King  v. 
Connevy,  52  Ark.  115.  "A  box  of 
skins  and  furs,  marked  '/.  IVindoes, 
Logansport,  Indiana.'"'  Minchrod  v. 
Windoes,  29  Ind.  288.  "  A  quantity  of 
wheat,  rye  and  oats,  being  one-haif  xhe 
grain  grown  on  the  Simmons'  farm  in 
the  year  \%g2."  Simmons  v.  Robin- 
son, lot    Mich.  240.      "  24  Michigan  re- 


{>orts 


one  lot  of  books 
16  E.  of  F.  P. —  II. 


lot  of  papers  and  envelopes  *  *  *  one 
lot  of  written  matter."  Burt  v.  Addi- 
son, 74  Mich.  730.  "Sufficient  of  the 
boots  and  shoes  now  in  the  store  or 
building  situate  on  lot  182  of  Moore's 
plat  of  the  village  of  Edmore,  Mont- 
calm county.  Alichigan,  and  now  occu- 
pied  by  defendant  herein,  to  satisfy  the 
claim  of  the  plaintiffs  herein,  as  mort- 
gagees of  said  goods,  amounting  to 
eight  hundred  and  fivi  dollars."  Pingree 
V.  Steere,  68  Mich.  204.  "  One  sewing 
machine  and  one  pool-table."  Proper 
V.  Conkling,  67  Mich.  244.  "Nine 
head  of  fat  hogs,  mostly  black."  Crum 
V.  EUiston,  33  Mo.  App.  591.  "  All  the 
dry  goods,  notions,  carpets,  wall-paper, 
crockery,  boots  and  shoes,  groceries, 
fixtures,  safe,  and  the  personal  effects 
of  Parsons  &^  Beach,  in  the  Birdsall 
Block,  in  the  said  village  of  Whitney's 
Point."  McCarthy  v.  Ockerman,  154 
N.  Y.  565  "  lo,ogo  wool  pelts,  the  wool 
taken  therefrom,  and  the  skins  thereof 
(otherwise  known  as  slats),  in  pickle 
or  lime."  Marshall  v.  Friend,  (Su- 
preme Ct.  Spec.  T.)  33  Misc.  (N.  Y.)443. 

Insufficient  Descriptions.  — A  descrip- 
tion of  some  of  the  articles  by  abbre- 
viations and  figures  and  letters  which 
are  without  descriptive  qualities  when 
read  by  themselves,  and  are  not  re- 
ferred to  in  any  other  portion  of  the 
affidavit  or  schedule  so  that  their  name 
is  made  plain,  is  insufficient  as  to  such 
articles.  National  Enameling,  etc.,  Co. 
v.  Kaplan,  53  N.  Y.  App.  Div.  96. 

".?  60  elliptic  solid  copper  lining, 
full-glass;  /  6-0  octagon  solid  copper 
lining,  full  glass,"  is  not  sufficient. 
Springfield  Metallic  Casket  Co.  v, 
Wielar,  (N.  Y.  City  Ct.  Gen.  T.)  26 
Misc.  (N.  Y.)  863.  "  //  cotton  linings, 
610  1-4  yds. ;  9  cotton  linings,  4^g  yds. ; 
J  6-4  woolen  cloth,  201  4-8  yds."  is  in- 
sufficient. Devoe  v.  Selig,  (N.  Y.  City 
Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  411. 

Where  the  description  is  unintelli- 
gible to  any  person  other  than  an  ex- 
pert in  the  business  to  which  the  chattel 
pertains,  it  is  not  sufficient.  Van  Dyke 
V.  New  York  State  Banking  Co.,  (Su- 
preme Ct.  Spec.  T.)  i3  Misc.  (N.  Y.) 
661.  References  to  some  pieces  and 
number  of  yards,  and  unintelligible 
numbers,  are  not  sufficient.  Schwieter- 
ing  V.  Rothschild,  26  N.  Y.  App.  Div. 
614. 

Value  of  Property  —  Generally.  —  Un- 
less required  by  statute,  the  affidavit 
need  not  state  the  value  of  the  property. 
People  V.  Core.  85  111.  248;  Cline  v. 
Gaut,  I  Heisk.  (Tenn.)  399.  And  where 
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the  statute  requires  the  value  to  be 
ascertained  by  appraisers,  a  statement 
of  value  is  not  required.  Aulick  v. 
Adams,  12  B.  Mon.  (Ky.)  104. 

Required  by  Statute.  —  Where,  how- 
ever, the  statute  requires  in  the  affi- 
davit an  allegation  as  to  the  value  of 
the  property  desired  to  be  replevied, 
the  omission  of  such  allegation  is 
fatal.  Spencer  v.  Bidwell,  49  Conn. 
61.  And  where  the  jurisdiction  of  the 
court  depends  upon  the  value  of  the 
property  the  value  must  be  stated. 
Hecklin  v.  Ess,  16  Minn.  51;  Barruel 
V.  Irwin,  2  N.  Mex.  223;  Darling  v. 
Conklin,  42  Wis.  478.  Or  that  the 
value  does  not  exceed  the  jurisdictional 
amount  must  be  averred.  McClure  v. 
Hill,  36  Ark.  268;  Sager  v.  Shutts,  53 
Mich.  ii6;  Williams  v.  Irby,  16  S.  Car. 
371. 

In  Hecklin  v.  Ess,  16  Minn.  51,  it 
was  held  that  the  affidavit  must  state 
the  value  of  the  property,  and  to  aver 
"  that  it  did  not  exceed  one  hundred 
dollars  "  was  insufficient. 

In  Texas,  where  the  statute  requires 
the  affidavit  to  state  the  value  of  each 
article,  an  affidavit  that  the  animals 
are  worth  "about  the  sum  of,"  etc.,  is 
insufficient.  Morgan  v.  Turner,  4  Tex. 
Civ.  App.  192. 

Aggregate  Value  Only  Need  be  Stated. 
—  Unless  the  statute  requires  the  value 
of  each  article  to  be  stated,  a  state- 
ment of  aggregate  value  is  sufficient. 
Miller  v.  Graf,  14  Colo.  App.  167. 

Real  Value.  —  Where  a  petition,  used 
as  an  affidavit,  recited  that  "the  note 
is  of  no  value  excepting  as  a  matter  of 
evidence  to  the  plaintiff,  and  for  that 
purpose  and  that  only  is  of  the  value 
of  five  hundred  dollars,"  it  was  held 
that  a  motion  to  strike  out  this  alle- 
gation as  being  surplusage  and  re- 
dundant matter,  and  not  an  allegation 
of  the  actual  or  apparent  value, 
was  properly  overruled.  Kennedy  v. 
Roberts,  105  Iowa  521. 

Ownersliip  and  Possession — Generally. — 
That  the  ownership  or  right  to  im- 
mediate possession  of  the  property  is 
in  the  plaintiff  must  be  shown  by  the 
affidavit.  Spencers'.  Bid  well,  49  Conn. 
61;  Frink  v.  Flanagan,  6  III.  35. 

.\%  it  is  the  possessory  title,  and  not 
the  general  ownership  of  the  property, 
that  is  material,  it  has  been  held  suf- 
ficient to  allege  that  the  plaintiff  is 
entitled  to  the  immediate  possession  of 
the  property,  without  alleging  owner- 
ship. Randol  v.  Buchanan,  61  Mo. 
App.   445;  Williams  v.  West,    2   Ohio 


St.  82;   Kimball  v.  Redfield,  33  Oregon 
292;  Hass  V.  Prescott,  38  Wis.  146. 

The  allegation  "  that  plaintiff  was 
entitled  to  the  immediate  possession  of 
the  property,"  however,  is  essential. 
And  where  omitted  and  no  equivalent 
words  are  used,  the  affidavit  is  insuf- 
ficient. Spencer  v,  Bidwell,  49  Conn. 
61:  Paul  z/.  Hodges,  26  Kan.  225. 

''Immediate."  —  The  omission  of  the 
word  "  immediate,"  the  allegations  of 
the  affidavit  being  in  the  present  tense, 
does  not  make  the  affidavit  insufficient. 
Hudelson  v.  Tobias  First  Nat.  Bank,  51 
Neb.  557. 

In  Burton  v.  Curyca,  40  111.  320,  an 
affidavit  which  stated  that  the  plaintiff, 
"  being  duly  sworn,  says  on  oath  that 
he  is  lawfully  entitled  to  the  possession 
of  Jive  hundred  barrels  of  prime  mess 
pork,  for  which  he  brings  suit  in  re- 
plevin against  Horace  Burton,  and 
which  is  about  to  be  replevied,  and 
which  said  pork  is  wrongfully  detained 
from  this  deponent  by  the  said  Horace 
Burton,"  etc.,  was  held  to  be  sufficient 
and  in  the  language  of  the  statute. 

Jn  an  Action  by  an  Executor.  —  An  ac- 
tion brought  by  an  executor  in  his  indi- 
vidual capacity  cannot  be  sustained  by 
a  statement  in  the  affidavit  that  he  is 
the  executor  of  A.,  and  that  as  such 
executor  he  is  the  owner  and  entitled 
to  the  possession  of  the  property.  Tay- 
lor V.  Jackson,  (Supreme  Ct.  App.  T.) 
35  Misc.  (N.  Y.)  300. 

Several  Plaintiffs.  —  In  an  action  by 
a  husband  and  his  wife,  the  husband 
made  affidavit  that  he  believed  "  that 
he,  as  trustee  aforesaid,  or  Anna,  his 
wife,  in  her  own  right,  is  entitled  to  the 
immediate  possession,"  etc.  It  was 
held  that  the  affidavit  was  insufficient, 
being  bad  both  for  uncertainty  and  tor 
failure  to  allege  a  joint  right.  Spencer 
V.  Bidwell,  49  Conn.  61. 

Facts  showing  ownersliip  need  not  be 
stated,  where  plaintiff  avers  th:it  he  is 
the  owner.  Burns  v.  Robbins,  (C.  PI.) 
I  Code  Rep.  (N    Y.)  62. 

Facts  .Sho-cving  Special  Property.  — 
Where  the  affidavit  alleges  that  the 
plaintiff  is  entitled  to  the  possession  of 
the  property  claimed  by  virtue  of  a 
special  property  therein,  facts  in  re- 
spect to  such  special  property  must  be 
set  forth.  Bolin  v.  Fines,  51  Neb.  650; 
Depew  V.  Leal,  (N.  Y.  Super.  Ct.  Gen. 
T.)2  Abb.  Pr.  (N.  Y.)i3i. 

See  also  statutes  cited  supra,  note 
I,  p.  158. 

Thus,  where  plaintiff  relied  upon  arti- 
cles  of   copartnership  to  show  special 


162 


V'olume  16. 


17570.       REPLEV'IN,  CLAIM  AND  DELIVERY.       17570. 


property,  it  was  held  that  the  articles 
must  be  set  forth.  Depew  v.  Leal,  (N. 
Y.  Super.  Cl,  Gen.  T.)  2  Abb.  Pr.  (N. 
Y.)i3i. 

A  statement  that  plaintiff's  special 
ownership  was  derived  from  a  written 
agreement  between  himself  and  one 
C,  giving  to  the  plaintiff  the  property 
to  hold  as  a  pledge  and  a  security 
for  sixty  dollars  borrowed  of  the  plain- 
tiff by  C,  which  statement  did  not 
allege  that  C.  ever  owned  the  prop- 
erty or  that  either  he  or  C  ever 
had  the  possession  thereof,  and  did 
not  set  forth  a  copy  of  the  agreement, 
was  held  insufficient  to  show  special 
property.  Williams  v.  Gardner,  22 
Kan.  122. 

Where  the  affidavit  alleged  that  the 
affiant  was  the  owner  and  entitled  to 
the  immediate  possession  of  certain 
property  by  virtue  of  a  chattel  mort- 
gage thereon  given  to  secure  the  pay- 
ment of  a  note,  but  did  not  allege  that 
said  note  had  matured,  or  that  any 
part  of  the  same  remained  unpaid,  or 
the  existence  of  any  exigency  or  fact 
entitling  affiant  to  the  immediate  pos- 
session of  the  mortgaged  property,  it 
was  held  that  the  affidavit  failed  to 
state  facts  sufficient  to  invest  the  court 
with  jurisdiction.  Bolin  v.  Fines,  51 
Neb.  650. 

Wrongful  Taking  or  Detention  by  De- 
fendant. —  Generally.  —  Unless  required 
by  statute  (see  statutes  cited  supra,  note 
I,  p.  158),  it  has  been  held  that  the  affi- 
davit need  not  allege  that  the  property 
was  wrongfully  taken  or  unlawfully 
detained  by  the  defendant.  Whisler  v. 
Roberts,  19  111.  274. 

Under  Statute.  —  Where  the  affidavit 
alleged  that  the  defendant  had  the 
property  in  his  possession  "  unlawfully 
from  the  possession  of"  the  plaintiff,  it 
was  held  that  the  omission  of  the  word 
"  detained  "  did  not  make  the  affidavit 
fatally  defective.  Smith  v.  Dodge,  37 
Mich.  354. 

Where  the  affidavit  recited  that  the 
plaintiff  was  entitled  to  possession  of 
the  property,  describing  it,  that  it  was 
then  in  the  possession  of  the  de- 
fendant, and  that  said  property  was  not 
subject  to  seizure,  etc.,  it  was  held  that 
these  recitals  sufficiently  complied  with 
the  statute,  without  stating  "  that  the 
defendant  has  seized"  or  that  he  "  de- 
tains "  the  property.  Cartwright  v. 
Smith.  104  Tenn.  689. 

Cause  of  Detention.  — Where  a  statute 
requires  the  alleged  cause  of  detention 
to  be  stated  according  to  affiant's  best 


knowledge,  information  and  belief,  an 
allegation  is  sufficient  when  made  by 
an  agent  setting  forth  the  sources  of 
his  information  generally,  without  set- 
ting forth  in  all  of  the  details  just  what 
the  information  was.  Sloan  v.  Imple- 
ment Dealers  Mfg.  Co.,  (Supreme  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  451. 

Place  of  Detention.  —  Unless  required 
by  statute  (see  statutes  cited  j?</rfl,  note 
I,  p.  158),  it  is  not  necessary  to  allege 
the  place  of  detention.  Claton  v. 
Ganey,  63  Ga.  331;  Whisler  v.  Roberts, 
19  111.  274. 

And  even  where  an  allegation  of  the 
place  of  detention  is  required  by  stat- 
ute, a  failure  to  allege  detention  at  the 
county  in  which  the  action  is  brought 
may  be  amended  on  appeal.  Dodson 
V.  Dedman,  61  Mo.  App.  209. 

Negativing  Seizure  Under  Process  — 
Generally.  —  By  statute,  in  many  juris- 
dictions, the  affidavit  must  state  that 
the  property  has  not  been  taken  in  exe- 
cution for  any  tax,  assessment,  fine,  or 
amercement  on  any  order  or  judgment 
against  the  plaintiff;  and  where  such 
statutory  provisions  prevail  this  alle- 
gation is  indispensable.  McClaughry 
Cratzenberg,  39  111.  117;  Campbell  v. 
Head,  13  111.  122;  Clow  v.  Gilbert,  54 
111.  App.  134;  Adams  v.  Davis,  109  I nd. 
10;  Deacon  v.  Powers,  57  Ind.  489; 
Bridges  v.  Layman,  31  Ind.  384;  Dowell 
V.  Richardson,  10  Ind.  573;  Williams 
V.  Gardner,  22  Kan.  122;  Westen- 
berger  v.  Wheaton,  8  Kan.  169;  Auld 
V.  Kimberlin,  7  Kan.  601;  Carlson  v. 
Small,  32  Minn.  492;  Madkins  v.  Trice, 
65  Mo.  656;  Gist  2>.  Loring,  60  Mo.  487; 
Frederick  v.  Tiffin,  22  Mo.  App.  443; 
Carney  v.  Doyle,  14  Wis.  270.  And 
this  allegation  is  required  regardless  of 
the  nature  of  the  property,  as  where 
the  property  was  a  roll  used  in  the 
assessment  of  highway  taxes.  Phenix 
V.  Clark,  2  Mich.  327. 

Complaint  as  Affidavit.  —  Where  the 
complaint  is  made  by  statute  to  serve 
as  an  affidavit,  it  must  contain  this 
allegation.  McCoy  v.  Reck,  50  Ind. 
283;  Dowell  V.  Richardson,  10  Ind.  573. 

Sufficient  Averments.  —  Where  there 
was  an  allegation  that  the  property 
was  not  taken  "  in  execution  on  or 
under  a  judgment  against  the  plaintiff," 
omitting  after  "  judgment  "  the  words 
"  or  order,"  which  the  statute  required, 
but  averring  that  the  goods  and  chat- 
tels were  not  taken  on  any  other  mesne 
or  final  process  against  the  plaintiff, 
the  omission  was  held  immaterial. 
Auld  V.  Kimberlin,  7  Kan.  601. 
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An  allegation  that  the  property  has 
not  been  taken  for  any  tax  "against 
the  goods  and  chattels  of  said  A.  E. 
and  H.  H.  Sti-ver"  was  held  sufficient, 
the  name  '\4.  E.  and  //.  H.  Stever" 
being  considered  equivalent  to  the 
word  "  plaintiffs  "  in  the  statute.  Stcver 
V.  Brown,  119  Mich.  196. 

An  allegation  that  the  property  has 
not  been  taken  on  an  order  of  the  court 
instead  of  "order  of  delivery"  was 
held  sufficient,  since  an  order  of  de- 
livery is  an  order  of  the  court.  Scott 
V.  Jones,  7  Okla.  42. 

In  an  affidavit  by  an  attorney,  an 
allegation  that  the  property  had  not 
been  "  seized  under  execution  in  at- 
tachment against  the  goods  and  chattels 
of  this  deponent  liable  to  execution," 
the  use  of  the  words  "in"  and  "de- 
ponent" was  held  a  mere  clerical 
defect,  which  was  waived  by  pleading 
the  general  issue.  Baker  v.  Dubois, 
32  Mich.  92. 

Insufficient  Averments. — An  allega- 
tion "  that  the  said  property  has  not 
been  taken  in  execution  for  any  tax, 
assessment  or  fine  levied  by  virtue  of 
any  law  of  this  state,"  etc.,  is  insuf- 
ficient, because  the  property  may  have 
been  distrained  for  taxes  assessed  with- 
out an  execution.  Campbell  v.  Head, 
13  III.  122. 

Where  the  affidavit  stated  that  the 
property  had  not  been  taken  for  any 
assessment  or  fine  levied  by  virtue  of 
any  law  of  the  state  or  seized  under 
any  execution  or  attachment  against 
the  goods  and  chattels  of  affiant,  "  and 
further  that  the  same  has  not  been 
taken  for  any  legal  tax,  as  this  affiant 
is  informed  and  believes,"  it  was  held 
bad,  because  the  affidavit  must  state  in 
positive  terms  that  the  property  has 
not  been  taken  for  any  tax  levied  by 
virtue  of  any  law  of  the  state.  Mc- 
Claughry  v.  Cratzenberg,  39  111.  117. 

In  New  York,  it  is  provided  by  the 
code  of  civil  procedure,  §  1695,  that  in 
an  action  to  recover  a,  chattel  taken  by 
virtue  of  a  warrant  against  the  plaintiff 
for  the  collection  of  a  tax,  assessment 
or  fine,  the  affidavit  must  allege  that 
the  taking  was  unlawful  by  reason  of 
defects  in  the  process,  or  other  cause 
specified,  or  that  the  detention  is  un- 
lawful by  reason  of  facts  specified 
which  have  subsequently  occurred.  It 
has  been  held  under  this  provision  that 
the  affidavit  must  slate  facts  showing 
that  the  taking  was  unlawful  or  the 
detention  unlawful,  and  that  an  allega- 
tion that  the  tax  contained  moneys  to 


be  raised  thereby  which  were  not 
legally,  properly  and  justly  chargeable 
to  said  district  is  insufficient  Norris 
V.  Jones,  81  Hun  (N.  Y.)  304. 

Exempt  Property.  —  Exemption  is  suf- 
ficiently shown  by  an  allegation  that 
the  property  is  exempt,  but  an  allega- 
tion  that  the  party  believes  the  property 
is  exempt  is  insufficient,  unless  it  be 
added  that  such  belief  is  founded  on  a 
knowledge  of  the  law  or  the  advice  of 
counsel.  Roberts  v.  Willard,  (Supreme 
Ct.  Spec.  T.)  I  Code  Rep.  (N.  Y.)  100 
(overruling  Spalding  v.  Spalding,  (Su- 
preme Ct. Spec. T.)  I  CodeRep,(N.Y.)64). 

Signature  —  Generally,  —  As  a  general 
rule,  an  affidavit  is  signed  by  the 
affiant.  The  omission,  however,  of  the 
affiant's  signature  will  not  render 
the  affidavit  invalid  if  it  sufficiently  ap- 
pears from  the  body  of  the  affidavit  or 
from  the  jurat  that  it  was  made  by  the 
plaintiff  or  by  some  person  for  him. 
Bloomingdale  v.  Chittenden,  75  Mich. 
305;  South  Missouri  Land  Co.  v.  Jef- 
fries, 40  Mo.  App.  360;  Crum  v.  Ellis- 
ton.  33  Mo.  App.  591;  Sieckman  v. 
Arwein,  10  Mo.  App.  259. 

In  Connecticut,  the  affidavit  must  be 
subscribed  by  the  affiant.  Spencer  v, 
Bidvvell,  49  Conn.  61.  But  the  omission 
of  the  plaintiff's  name  at  the  foot  of 
the  copy  of  the  affidavit  served  on  the 
defendant  is  immaterial.  Matthai  v. 
Capen,  65  Conn.  539. 

Sufficient  Signature,  —  Where  the 
affidavit  is  signed  "  D,  IV.  &=  R. 
Hoover,"  it  is  sufficient.  Hoover  v, 
Rhoads,  6  Iowa  505. 

Where  the  affidavit  is  made  by  an 
agent,  it  should  be  signed  by  him,  and 
not  in  the  name  of  his  principal;  yet, 
where  the  affidavit  was  signed  "  Frank 
Delone  &"  Co.,  per  P.  B.  Murphy, 
Agent,"  it  was  held  sufficient,  the  re- 
quired oath  having  evidently  been 
made  by  Murphy  as  agent.  Hershiser 
V.  Delone,  24  Neb.  380. 

An  affidavit  signed  "y.  M.  S.  per 
B.  M.  S."  has  been  held  sufficient 
under  a  statutory  provision  that  the 
affidavit  may  be  made  by  the  plaintiff 
or  some  person  in  his  behalf.  Spencer 
V.  Bell,  109  N.  Car.  39. 

Jurat. —  An  affidavit  which  has  no 
official  attestation  attached  thereto  is 
insufficient  and  will  not  sustain  a  judg- 
ment.    Kehoe  v.  Rounds,  69  III.  351. 

In  Iowa,  where  the  petition  is  by 
statute  made  the  affidavit,  the  omission 
of  the  jurat  to  a  petition  in  a  justice's 
court  is  a  fatal  defect.  Cure  v.  Wilson, 
25  Iowa  205. 
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Form  No.  17570.' 

(  Title  of  court  and  cause  as  in  Eorm  No.  8805. ) 
Suffolk  County,  ss. 

John  Doe,  being  duly  sworn,  says: 

That  he  is  the  plaintiff  in  the  above  entitled  action.* 

That  he  is,  and  was  at  the  time  of  the  commencement  of  said 
action,  the  owner  of  and  lawfully  entitled  to  the  immediate  possession* 
of  the  following  described  personal  property  claimed  in  said  action, 
to  wit,  (^describing  it,  specifying  each  chattel  and  the  value  thereof).'^  f 

That  the  aforesaid  described  personal  property  is,  and  was  at  the 
time  of  the  commencement  of  this  action,  wrongfully  detained  by 
the  above  named  defendant.* 

That  the  alleged  cause  of  detention^  of  said  property  by  the  said 
defendant,  according  to  the  best  knowledge,  information  and  belief 
of  the  affiant,  is  as  follows,  to  wit:   (stating  cause  of  detention'). 

That  the  aforesaid  described  personal  property  has  not  been  taken 
by  virtue  of  a  warrant  against  the  said  plaintiff,  this  affiant,  for 
the  collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a 
statute  of  the  state  of  Ne^v  York  or  of  the  United  States''  (or,  if 
property  has  been  so  seized,  say,  "except  as  hereinafter  stated"  — 
stating  facts  showing  that  the  taking  was  unlawful  by  reason  of  defects 


1.  New  York. — Code  Civ.  Proc.,  § 
1695. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

2.  Ownership  or  Possession.  —  That  the 
plaintiff  is  the  owner  of  the  chattel  or 
is  entitled  to  the  possession  thereof  by 
virtue  of  a  special  property  therein 
must  be  stated.  N.  Y.  Code  Civ. 
Proc,  g  1695. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

After  Commencement  of  Action.  — 
Where  the  affidavit  is  made  after  ser- 
vice of  the  summons,  the  affiant  must 
state  that  the  plaintiff  at  the  time  of 
the  commencement  of  the  action  was 
the  owner  of  the  chattel,  or  was  en- 
titled to  the  possession  thereof  by  virtue 
of  a  special  property  therein,  and  that 
it  has  been  wrongfully  detained  by  the 
defendant.  N.  Y.  Code  Civ.  Proc, 
§  1696. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Where  several  chattels  are  to  be 
replevied  and  the  affidavit  describes  two 
or  more  chattels  of  the  same  kind,  it 
must  state  the  number  thereof,  and 
where  it  describes  a  chattel  in  bulk  it 
must  state  the  weight,  measurement  or 
quantity.  N.  Y.  Code  Civ.  Proc,  § 
1697. 


See  also  list  of  statutes  cited  supra, 
note  r,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

4.  Wrongfully  Detained.  —  That  the 
property  is  wrongfully  detained  by  the 
defendant  must  be  stated.  N.  Y.  Code 
Civ.  Proc,  §  1695. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

6.  Cause  of  Detention.  —  The  alleged 
cause  of  detention,  according  to  the 
best  knowledge,  information  and  belief 
of  the  affiant,  must  be  stated.  N.  Y. 
Code  Civ.  Proc,  §  1695. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  r,  p.  159. 

6.  Negativing  Seizure  Under  Process.  — 
That  the  property  has  not  been  seized 
by  virtue  of  an  execution  or  warrant  of 
attachment  against  the  property  of  the 
plaintiff,  or  of  any  person  from  or 
through  whom  the  plaintiff  has  derived 
title  to  the  chattel  since  the  seizure 
thereof,  or,  if  it  has  been  so  seized, 
that  it  was  exempt  from  the  seizure  by 
reason  of  the  facts  specified,  or  that  its 
detention  is  unlawful  by  reason  of  facts 
specified  which  have  subsequently  oc- 
curred, must  be  stated.  N.  Y.  Code 
Civ.  Proc,  j5  1695. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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in  the  process  or  other  causes  specified,  or  that  the  detention  is  unlawful 
by  reason  of  facts  specified  ivhich  have  subsequently  occurred). 

That  the  aforesaid  described  personal  property  has  not  been 
seized  by  virtue  of  an  execution  or  warrant  of  attachment  against 
the  property  of  the  plaintiff  or  of  any  person  from  or  through  whom 
the  plaintiff  has  derived  title  to  the  chattel  since  the  seizure  thereof 
{or,  if  the  property  has  been  so  seized,  say,  "  except  as  hereinafter 
stated"  —  stating  facts  showing  that  the  property  was  exempt  from  the 
seizure  by  reason  of  facts  specified,  or  that  its  detention  is  unlawful  by 
reason  of  facts  specified  which  have  subsequently  occurred). 

That  the  actual  value  of  each  of  said  articles  of  personal  prop- 
erty is  as  above  stated,  and  the  aggregate  value  thereof  is  five 
hundred  doWa-TS.^ 

That  the  said  plaintiff  has  brought  the  above  entitled  action  in 
this  court  against  the  said  Richard  Roe  for  the  recovery  of  the 
possession  of  the  said  described  property  by  the  issue  of  a  summons, 
a  copy  of  which  is  annexed  hereto;  that  said  summons  has  not  yet 
been  served  (or  that  said  summons  has  been  served  and  no  answer  has  been 
served  upon  plaintiff  by  the  said  defendant,  and  the  time  within  which  the 
said  defendant  may  answer  has  ?iot  expired). 

{Signature  and  Jurat  as  in  Form  No.  8805. ) 

Form  No,  17571.* 

Wake  County —  In  the  Superior  Court. 
John  Doe,  plamtiff,      )  Affidavit  to  Obtain  Delivery  of  Personal 

Richard  XTdefendant.  \  ^^^P^^-^^  ^^  ^^"^'"- 

John  Doe,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That  he  is  now  the  owner  and  entitled  to  the  immediate  posses- 
sion'  of  the  following  described  property,  to  wit:  (describing  it);* 

II.  That  the  property  is  wrongfully  detained  by  Richard  Roe,  the 
above  named  defendant;^ 

1.  Aggregate  Value.  —  Where  two  or  note  r,  p.  158;  and,  generally,  supra, 
more   chattels  are  to  be  replevied,  the     note  i,  p.  159.        . 

affidavit   may,   at   the   election    of  the  Special    Property.  —  Where    a    special 

plaintiff,  state  the  aggregate  value  of  property  is  claimed,  the  facts  in  respect 

all;  or,   separately,    the   value  of  any  thereto   must    be   set    forth.     N.    Car. 

chattel  or  of  any  class  of  chattels,  and  Code  (1883),  ^§  322,  890. 

the  aggregate  value  of  the  remainder.  See  also  list  of  s.atutes  cited  supra, 

if  any.     N.  Y.  Code  Civ.  Proc,  §  1697.  note  i,   p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i.  p.  159. 

note  I,  p.   158;  and, ^  generally,  supra,  4.  Description  of  the  property  must  be 

note  I,  p.  159.  given.     N.    Car.    Code  (1883),    i;§   322, 

2.  North  Carolina.  — CoAt  (1883),  §§  890. 

322,  8go.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  l,   p.    158;  and,  generally,  supra, 

note  I,   p.   158;  and,  generally,  supra,  note  i,  p.  159. 

iiote  I,  p.  159.  5.  Wrongfully  Detained.  —  That  prop- 

3.  Ownership  or  FossesBion.  —  That  the  erty  is  wrongfully  detained  by  the  de- 
plainiiff  is  owner  of  the  property  fendant  must  be  stated.  N.  Car.  Code 
claimed  or  is  lawfully  entitled   to  the  (1883),  §§  322,  890. 

possession  thereof  must  be  stated.  N.  See  also  list  of  statutes  cited  supra^ 
Car.  Code  (1883),  §§  322,  890.  note  i,  p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  159. 
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III.  That  the  alleged  cause  of  the  detention  thereof,  according  to 
this  deponent's  best  knowledge,  information  and  belief,  is  as  follows: 
(^stating  cause)  \^ 

IV.  That  said  property  has  not  been  taken  for  a  tax,  assessment, 
or  a  fine  pursuant  to  a  statute,  or  seized  under  an  execution  or 
attachment  against  the  property  of  deponent  i^ 

V.  That  the  actual  value  of  the  said  property  \sfive  hundred do\\a.Ts  ;^ 

VI.  That  the  said  plaintiff  is  about  to  commence  the  above  entitled 
action  in  this  court  against  said  Richard  Roe  for  the  recovery  of  the 
possession  of  said  property,  the  summons  in  which  action  is  hereto 
annexed. 

John  Doe. 
Sworn  before  me  \.\\t,  first  day  oi  July,  xqOO. 

Calvin  Clark,  Clerk  Superior  Court. 

{b)  By  Agent  or  Attorney  of  Plaintiff. 

Form  No.  17572.* 

In  the  District  Court  of  the  Third  Judicial  District  of  the  State  of 
Idaho  in  and  for  the  county  of  Custer. 
John  Doe,  plaintiff, 

against  \  Plaintiff's  Affidavit. 

Richard  Roe,  defendant. 
State  of  Idaho, 


County  of  Custer.  ^ 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  attorney  iov  John 
Doe,  the  plaintiff  in  the  above  entitled  action;  that  said  plaintiff  is  the 
owner  of  and  is  lawfully  entitled  to  the  possession*  of  the  following 
described  personal  property,  to  wit:  {describing  it);^  that  the  said 
personal  property  is  wrongfully  detained^  by  the  said  defendant;  that 
the  alleged  cause  of  the  detention  of  said  property  by  the  defendant, 

1.  Cause  of  Detention.  — The  alleged  See  also  list  of  statutes  cited  supra, 
cause  of  detention  must  be  stated,  ac-  note  i,  p,  158;  and,  generally,  supra, 
cording  to  the  affiant's  best  knowledge,     note  i,  p.  159. 

information  and 'belief.     N.  Car.  Code  4.  Idaho.  —  Rev.   Stat.  fl887),  §  4271 

(1883),  §§  322,  890.  et  seq. 

See  also  list  of  statutes  cited    supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.    158;  and,   generally,    supra,  note  i,   p.   158;  and,   generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

2.  Negativing  Seiztire  Under  Process.  —  5.  Ownership  or  Possession.  —  That  the 
That  the  property  has  not  been  taken  plaintiff  is  the  owner  or  is  entitled  to 
for  tax,  assessment  or  fine  pursuant  to  the  possession  of  the  property  must  be 
a  statute,  or  seized  under  an  execution  stated.  Idaho  Rev.  Stat.  (1887),  §  4272. 
or  attachment  against  the  property  of  Sec  also  list  of  statutes  cited  supra, 
the  plaintiff,  or,  if  so  seized,  that  it  is  note  i,  p.  158;  and,  generally,  supra, 
by  statute  exempt,  must  be  alleged  in  note  i,  p.  159. 

the    affidavit.     N.    Car.    Code    (18S3),  6.  Description  of  property  must  be  given 

§^  322,  890.  in  the  affidavit.    Idaho  Rev.  Stat.  (1887), 

See  also  list  of  statutes  cited  supra,  §  4272. 

note   I,   p.  158;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  159.  note  i,    p.   158;  and,  generally,  supra, 

3.  Actual  valae  of  the  property  must  note  i,  p.  159. 

be  stated.     N.  Car.  Code  (1883),  §§  322,        7.   Wrongfully  Detained.  —  That    the 
890.  property  is  wrongfully  detained  by  the 
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according  to  the  best  knowledge,  information  and  belief  of  affiant, 
is  as  follows,  to  wit:  {stating  cause)-^  that  the  said  personal  property 
has  not  been  taken  for  a  tax,^  assessment  or  fine  pursuant  to  a 
statute,  or  seized  under  an  execution  or  an  attachment  against  the 
property  of  the  plaintiff;  that  the  actual  value  of  said  property  xs  five 
hundred  doWdLX'a,'^  according  to  the  best  knowledge  and  belief  of  this 
affiant. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  t\\\%  first  day  oi  July,  i()00. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17573.* 

In  the  District  Court  of  the  Fourth  ]\x(Mc\di\  District  of  the  state  of 
Montana,  in  and  for  the  county  of  Missoula. 

JO  in      oe,  p  ai        ,       j  ^g^j^yj^  qj^  Claim  and  Delivery  of 
Richard  ^^rdefendant.  )  ^^^^°"^^  Property. 

State  of  Montana, 
County  of  Missoula. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  attorney  for  the 
plaintiff  in  the  above  entitled  action;  that  said  plaintiff  is  the  owner 
of  and  is  lawfully  entitled  to  the  possession^  of  the  following 
described  personal  property,  to  wit:  {describing  it);^  that  the  said 
personal  property  is  wrongfully  detained  by  the  said  defendant;''  that 
the  alleged  cause  of  the  detention  of  said  property  by  the  defendant, 
according  to  the  best  knowledge,  information  and  belief  of  affiant, 
is  as  follows,  to  wit:  {stating  cause)-^  that  said  property  has  not  been 

defendant     must    be    alleged.     Idaho  \,  Montana. — Code  Civ.  Proc.  (1895), 

Rev.  Stat.  (1887),  §  4272.  gg  840,  841. 

See  also  list  of  statutes  cited  supra.  See   also  list  of  statutes  cited  supra, 

note   I,    p.   158;  and,  generally,  supra,  note  i,    p.   158;  and,   generally,  supra, 

note  I.  p.  159.  note  i.  p.  159. 

1.  Cause  of  Detention.  —  The  alleged  6.  Ownership  or  Possession.  —  That  the 
cause  of  detention,  according  to  affiant's  plaintiff  is  the  owner  or  is  lawfully  en- 
best  knowledge,  information  and  belief,  titled  to  the  possession  of  the  property 
must  be  stated.  Idaho  Rev.  Stat.  (1887),  must  be  stated.  Mont.  Code  Civ.  Proc. 
^4272.  (1895),  §841. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note   I,   p.   158;  and,   generally,  supra,  note  i,   p.   158;  and,   generally,  supra, 

note  I.  p.  159.  note  i,  p.  159. 

2.  Negativing  Seizure  Under  Process. —  6.  Description  of  Property.  —  Property 
That  property  has  not  been  taken  for  a  must  be  particularly  described.  Mont, 
tax,  assessment  or  fine,  or  seized  on  Code  Civ.  Proc.  (1895),  §  841. 
execution  or  attachment,' or,  if  so  seized.  See  also  list  of  statutes  cited  j«/ra, 
that  it  is  exempt  therefrom,  must  be  note  r,  p.  158;  and,  generally,  supra, 
staled.     Idaho  Rev.  Stat.  (1887),  §4272.  note  i,  p.  159. 

See  also  list  of  statutes  cited  supra,  7.  Wrongfully  Detained.  —  That  prop- 
note  I,  p.  158;  and,  generally,  supra,  erty  is  wrongfully  detained  by  the  de- 
note I,  p.   15Q.  fendant  must  be  alleged.     Mont.  Code 

3.  Actual  value  of  the  property  must  Civ.  Proc.  (1895),  §  841. 

be  stated.  Idaho  Rev.  Stat.  (1887),  §  See  also  list  of  statutes  cited  supra, 
4272.  note   I,   p.    15S;   and,  generally,   supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  159. 
note  I,  p.   158;  and,  generally,  supra,        8.  Negativing  Seizure  Under  Process. — 
note  I,  p.  159.  That  the   property  has  not  been  taken 
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taken  for  a  tax,  assessment  or  fine  pursuant  to  a  statute,  or  seized 
under  an  execution  or  attachment  against  the  property  of  the  plain- 
tiff;^ that  the  actual  value  of  said  personal  property  is  four  hundred 
dollars,  according  to  the  best  knowledge  and  belief  of  this  affiant. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  tWxs  firsl  day  of  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17574.' 

(  Title  of  court  and  cause  as  in  Form  No   5928. ) 
State  of  North  Dakota,  \ 

r   SS 

County  of  Richland.        \ 

Jeremiah  Mason,  of  IVahpeton,  being  sworn,  says: 

I.  That  he  is  attorney  for  the  plaintiff  in  the  above  entitled  action; 
that  the  said  plaintiff  is  the  owner  (or  is  lawfully  entitled  to  the  pos- 
session^^ of  the  following  articles  of  personal  property,  to  wit: 
{describing  thenC)\^ 

II.  That  the  same  are  wrongfully  detained  by  Richard  Roe,  the 
defendant  above  named;* 

III.  That  the  alleged  cause  of  the  detention  thereof,  according  to 
affiant's  best  knowledge,  information  and  belief,  is  as  follows:  (^stating 
causey,^ 

IV.  That  the  said  property  has  not,  nor  has  any  part  thereof,  been 
taken  for  a  tax,  assessment  or  fine  pursuant  to  statute,  or  seized 
under  an  execution  or  attachment  against  the  property  of  said 
plaintiff;^ 

for  a  ta.x,  assessment  or  fine  pursuant  property   is   claimed,    facts    in   respect 

to  statute,  or  seized  under  execution  or  thereto    must    be   set    forth.     N.    Dak. 

an  attachment  against  the  property  of  Rev.  Codes  (1895),  §  5332. 

the  plaintiff,  or,  if  so  seized,  that  it  is  See  also  list  of  statutes  cited  supra, 

by    statute    exempt,    must  be   alleged,  note    i,   p.    15S;   and,  generally,  supra, 

Mont.  Code  Civ.  Proc.  (1895),  §  841.  note  r,  p.  159. 

See  also  list  of  statutes  cited  supra,  4.  Description  of  Property.  —  Property 

note  T,    p.    158;  and,  generally,  supra,  claimed  must  be  particularly  described, 

note  I.  p.  159.  N.  Dak.  Rev.  Codes  (1S95),  §  5332. 

1.  Actual  value  of  the  property  must  See  also  list  of  statutes  cited  supra, 
be  stated.  Mont.  Code  Civ.  Proc.  note  i,  p.  158;  and,  generally,  supra, 
(itgs),  >i  841.  note  i,    p.  159. 

See  also  list  of  statutes  cited  supra,  5.  Wrongfully   Detained.  —  That    the 

note    I,   p.   158;  and,  generally,  supra,  property  is  wrongfully  detained  by  the 

note  I.  p.  159.  defendant   must  be  alleged.     N.   Dak. 

2.  North  Dakota.  —  Rev.  Codes  (1895),  Rev.  Codes  (1895).  ^  5332. 

^  5332.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.   158;  and,    generally,    supra, 

note  I,   p.   158;  and,  generally,  supra,  note  i,  p.  159. 

note  I,  p.  159.  6.  Cause  of  Detention.  —  The   alleged 

3.  Ownership  or  Possession.  —  That  causeof  detention,  according  to  affiant's 
plaintiff  is  owner  of  the  property  best  knowledge,  information  and  be- 
daimed,  or  is  lawfully  entitled  to  the  lief,  must  be  set  forth.  N.  Dak.  Rev. 
possession  thereof  by  virtue  of  a  spe-  Codes  (1895),  §  5332. 

cial  property  therein,   must  be   stated.  See  also  list  of  statutes  cited  supra, 

N.  Dak.  Rev.  Codes  (1895),  §  5332.  note  i,   p.   158;  and,  generally,  supra. 

See  also  list  ef  statutes  cited  supra,  note  i,  p.  159. 

note  I,   p.   158;  and,  generally,  supra.  7.  Negativing  Seizure  Under  Process. — 

note  I,  p.  159.  That  property  has  not  been  taken  for  a 

Special  Property.  —  Where   a    special  tax,  assessment  or  fine  pursuant  to  a 
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V.   That  the  actual  value  of  said  property  is  three  hundred  dollars.^ 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  \.\i\?,  first  day  of  July,  igOO. 

Norton  Porter,  Notary  Public, 

Richland  County,  N.  D. 

Form  No.  17575.* 

State  of  Utah,  \  ^^ 

County  of  Salt  Lake.  \ 

In  the  Third ]\^<5^\c\d\  District  Court. 

ap-a'inst  '        V  -^^^^^it  on  Claim  and  Delivery  of 

Richard  Roe,  defendant.  )  Personal  Property. 

State  of  Utah, 
County  of    Salt  Lake. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  attorney  for 
John  Doe,  the  plaintiff  in  the  above  entitled  action;  that  the  said 
plaintiff  is  the  owner  of  and  is  lawfully  entitled  to  the  possession' 
of  the  following  described  personal  property,  to  wit:  {describing  it^;^ 
that  the  said  property  is  in  the  possession  of  and  wrongfully  detained 
by  the  defendant  in  said  action;^  that  the  alleged  cause  of  the 
detention  of  said  property,  according  to  this  affiant's  best  knowledge, 
information  and  belief,  is  the  following,  to  wit:  {stating  cause');^  that 
the  said  property,  or  any  part  thereof,  has  not  been  taken  for  a  tax, 
assessment  or  fine  pursuant  to  a  statute,  or  seized  under  an  execu- 

statute,  or  seized  under  an   execution  Special   Property. —  Where    a   special 

or  attachment  against  the  property  of  ownership    or  interest   is  claimed,   the 

the  plaintiff,  or,  if  so   seized,   that  it  is  facts  in  relation  thereto  must  be  stated, 

by  statute  exempt  from   such  seizure,  Utah  Rev.  Stat.  (1898),  §  3046. 

must  be  alleged.     N.  Dak.  Rev.  Codes  See  also  list  of  statutes  cited  supra, 

(1895),  §  5332.  note   I,   p.    158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  159. 

note  I,  p.  158;    and,   generally,   supra,  4.  Deacriptionol  property  claimed  must 

note  I,  p.  159.  be   given.     Utah    Rev.    Stat.    (1898),   § 

1.  Actual  value  of  the  property  must  3046. 

be  stated.     N.  Dak.  Rev.  Codes  (1895),  See  also  list  of  statutes  cited  supra, 

§  5332.  note    I,   p.    15S;   and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  159. 
note  I,   p.  15S;  and,  generally,   supra,  5.  Wrongfully  Detained. — That  prop- 
note  I,  p.  i^g.  erty  is  wrongfully  detained  by  the  de- 

2.  Utah.  —  Rev.  Stat.  (1898),  §  3045  fendant  must  be  alleged.  Utah  Rev. 
et  seq.  Stat.  (1898),  §  3046. 

See  ?lso  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note    I,    p.    158;  and,  generally,  supra,  note    i,   p.    158;  and,  generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

3.  Ownership  or  Possession.  —  That  6.  Cause  of  Detention.  —  The  alleged 
plaintiff  is  owner  of  the  property  cause  of  detention,  according  to  af- 
claimed  or  has  a  special  ownership  or  fiant's  best  knowledge,  information 
interest  therein,  and  that  he  is  entitled  and  belief,  must  be  stated.  Utah  Rev. 
to  the  possession  thereof,  must  be  al-  Stat.  (1898),  §  3046. 

leged.     Utah  Rev.  Stat.  (1S98),  §  3046.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note   I,  p.    158;  and,  generally,  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  i,  p.  159. 
note  I,  p.  159. 
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tion  or  an  attachment  against  the  property  of  the  said  plaintiff,^  and 
that  the  actual  value  of  the  said  property  is  Jive  hundred  doWdLts?' 

Jeremiah  Mason. 
Subscribed  and  sworn   to  before  me  this  first  day  of  July,  a.  d. 
19OO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  7  5  7  6  .^ 

In  the  Superior  Court  of  the  State  of  Washington  for  the  county  of 

Spokane. 

John  Doe,  plaintiff,       ) 

against  [■  Affidavit  for  Replevin. 

Richard  Roe,  defendant.  ) 
State  of  Washington,  ] 
County  of  Spokane,     f 

Jeremiah  Mason,  being  first  duly  sworn,  on  oath  says  that  he  is 
attorney  ior  John  Doe,  the  plaintiff  in  the  above  entitled  cause;  that 
said  John  Doe  is  the  owner  (or  is  laivfully  entitled  to  the possessiony^  of 
all  and  singular  the  property  described  in  the  complaint  in  this  action, 
to  wit:  {describing  it);^  that  said  property  and  every  part  thereof  is 
wrongfully  detained  by  Richard  Roe,  the  above  named  defendant;^ 
that  the  alleged  cause  of  detention  of  said  property,  and  every  part 
thereof,  according  to  the  best  knowledge,  information  and  belief  of 
the  affiant,  is  the  following:  {stating  ityP  that  said  property  has  not 
been  taken  for  a  tax,   assessment  or  fine  pursuant  to  a  statute,  or 

1.  Negativing  Seizure  Under  Process. —  See  also  list  of  statutes  cited  j«/ra. 
That  property  has  not  been  taken  for  a  note  i,  p.  15S;  and,  generally,  supra, 
tax,    assessment   or    fine    pursuant    to     note  i,  p.  159. 

statute,  or  seized  under  an  execution  or  5.  Description    of    property    must    be 

attachment  against  the  property  of  the  given.-      Ballinger's    Anno.     Codes    & 

defendant,  or,  if  so  seized,  that  it  is  by  Stat.  Wash.  (tSgy),  §§  5419,  6589. 

statute  exempt,  must  be  alleged.    Utah  See  also  list  of  statutes  cited  supra. 

Rev.  Stat.  (1898),  §  3046.  note   i,   p.    158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  159. 

note   I,   p.   158;  and,  generally,  supra.  Special  Property.  —  When   a    special 

note  I,  p.  159.  property  is  claimed,  the  facts  in  respect 

2.  Actual  value  of  the  property  must  thereto  must  be  set  forth.  Ballinger's 
be  stated.  Utah  Rev.  Stat.  (1898),  §  Anno.  Codes  &  Stat.  Wash.  (1897),  g§ 
3046.  5419,  6589. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 

note   I,   p.   158;  and,   generally,  supra,  note    i,   p.   158;   and,  generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

3.  Washington.  —  Ballinger's   Anno.  6.  Wrongfully  Detained.  —  That  prop- 
Codes  &  Stat.  (1897),  §§  5419,  6589.  erty  is  wrongfully  detained  by  the  de- 
See  also  list  of  statutes  cited  supra,  fendant   must  be  alleged.     Ballinger's 

note  I,  p.   158;  and,  generally,  supra.  Anno.   Codes  &  Stat.  Wash.  (1897),  §§ 

note  I,  p.  159.  5419,  6589. 

4.  Ownership  or  Possession.  —  That  See  also  list  of  statutes  cited  supra, 
plaintiff  is  owner  of  the  property,  or  is  note  i,  p.  158;  and,  generally,  supra, 
lawfully     entitled    to    the    possession  note  i,  p.   159. 

thereof  by  virtue  of  a  special  property  7.  Cause  of  Detention.  —  The  alleged 
therein,  must  be  alleged.  Ballinger's  cause  of  detention,  according  to  affi- 
Anno.  Codes  &  Stat.  Wash.  (1897),  §§  ant's  best  knowledge,  information  and 
5419,  6589.  belief,  must  be  stated  in  the  affidavit  in 
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seized  under  an  execution  or  attachment  against  the  property  of 
plaintiff;^  that  the  actual  value  of  said  p*-operty  is  /our  hundred 
dollars.  2 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  first  day  of  July.,  a.  d. 

Norton  Porter.,  Notary  Public 

in  and  for  the  state  of  Washington.,  residing  at  Cheney 

in  Spokane  county,  said  State. 

Form  No.  17577.* 

Circuit  Court,  Milwaukee  County. 

JohnDoe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  Wisconsin.,    ) 

Milwaukee  County,  f 

Jeremiah  Mason,  of  Milwaukee,  county  of  Mihvaukee  and  state  of 
Wisconsin,  being  duly  sworn,  on  oath  says  that  he  is  attorney  for  the 
plaintiff  in  the  above  entitled  action,  and  makes  this  affidavit  on  his 
behalf;  that  the  said  plaintiff  is  the  owner  of  and  is  lawfully  entitled 
to  the  possession^  of  the  following  described  property,  to  wit: 
{describing  ii^;^  that  said  property  is  wrongfully  detained  by  Richard 
Roe,  the  defendant,^  at  Milwaukee  aforesaid;  that  the  alleged  cause 
of  such  detention,  according  to  the  best  knowledge,  information  and 
belief  of  this  deponent,  is  {stating cause)-^  that  said  property  has  not 

justice's  court.     It   is   not  required  in  the  plaintiff  is  owner  of  the  property 

the  superior  court.     Baliinger's  Anno,  claimed,  or  is  lawfully  entitled  to  the 

Codes  &  Stat.  Wash.  (1897),  §  6589.  possession  thereof  by  virtue  of  a  special 

See  also  list  of  statutes  cited  supra,  property,  must  be  alleged.     Wis.  Stat, 

note  I,    p.  158;   and    generally,    supra,  (1898),  §  2718. 

note  I,  p.  159.  See  also  list  of  statutes  cited  supra, 

1.  Negativing  Seizure  Under  Process. —  note  i,  p.  158;  and,  generally,  supra. 
That  property  has  not  been  taken  for  a  note  i,  p.  159. 

tax,  assessment  or  fine  pursuant  to  a  Special    Property.  —  Where  a   special 

statute,  or  seized  under  an   execution  property  is  claimed,  the  facts  in  respect 

or  attachment  against  the  property  of  thereto  must  be  set  forth.     Wis.  Stat, 

the  plaintiff,  or,  if  so  seized,  that  it  is  (1898),  §  2718. 

by  law  exempt,  must  be  alleged.    Bal-  See  also  list  of  statutes  cited  supra, 

linger's   Anno.  Codes   &    Stat.    Wash,  note  i,  p.  158;  and,  generally,  supra, 

(1897).  i^^  5419,  6589.  note  I,  p.  159. 

See  also  list  of  statutes  cited  supra,  6.  Description    of    property    must    be 

note  I,   p.   158;   and,  generally,  supra,  given.     Wis.  Stat.  (1898),  |  2718. 

note  I,  p.  159.  See  also  list  of  statutes  cited  supra, 

2.  Actual  value  of  the  property  must  note  i,  p.  158;  and,  generally,  supra, 
be  staled.     Baliinger's  Anno.  Codes  &  note  i,  p.  159. 

Stat.  Wash.  (1897),  §§  5419,  6589.  6.  Wrongfully    Detained.  —  That    the 

See  also  list  of  statutes  cited  supra,  property  is  wrongfully  detained  by  the 

note  I,  p.   158;  and,  generally,  supra,  defendant  must  be  alleged.     Wis.  Stat, 

note  1,  p.  159.  (1898),  §  2718. 

3.  Wisconsin. — Stat.  (1898),  ^  2718.  See  also  list  of  statutes  cited  J«/ra, 
See  also  list  of  statutes  cited  supra,  note  i,  p.   158;  and,  generally,  supra, 

note  I,  p.   158;  and,  generally,  supra,     note  i,  p.  159. 

note  I,  p.  159.  7.  Cause  of  Detention.  —  Alleged  cause 

4.  Ownership     or     Possession.  —  That    of  detention,  according  to  affiant's  best 
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been  taken  for  any  tax,  assessment  or  fine  pursuant  to  any  statute 
of  this  state,  or  seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff;^  and  that  the  actual  value  of  said  property 
IS  four  hundred  dollars. ^ 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  ^rj/ day  oi  July,  a.  d.  \<)00. 

Norton  Porter,  Notary  Public. 


(2)  Not  Alleging  Cause  of  Detention  by  Defendant. 
{a)  By  Plaintiff. 


moe.  \ 


ss. 


Form  No.  17578.' 

In  the  District  Court  within  and  for  the 
County  of  Arapahoe,  Colorado. 


State  of  Colorado 
County  of  Arapahoe 

John  Doe,  plaintiff,        1 

against  >  In  Replevin. 

Richard  Roe,  defendant.  ) 

John  Doe,  being  first  duly  sworn,  according  to  law,  deposes  and 
says  that  he  is  the  plaintiff  above  named;  that  he  is  the  owner  of 
and  is  now  lawfully  entitled  to  the  possession"*  of  the  following 
described  goods,  chattels  and  personal  property,* to  wit:  {describing 
theni).^ 

Deponent  further  saith  that  the  said  goods,  chattels  and  personal 
property  are  wrongfully  detained  by  the  said  defendant;^  that  the 
same  have  not  been  taken  for  a  tax,  assessment  or  fine  pursuant 
to  a  statute  of  this  state,  or  seized  under  an  execution  or  attach- 
ment  against    the    property   of    the    said    plaintiff;'   that   the    real 


knowledge,  information  and  belief, 
musi  be  stated.  Wis.  Stat.  (1898),  § 
2718. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

1.  Negativing  Seizure  Under  Process.  — 
That  the  property  has  not  been  taken 
for  a  tax,  assessment  or  fine  pursuant 
to  the  statute,  or  seized  under  an  execu- 
tion or  attachment  against  the  prop- 
erty of  the  plaintiff,  or,  if  so  seized, 
that  it  is  by  statute  exempt,  must  be 
alleged.     Wis.  Stat.  (1S98).  §  2718. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

2.  Actual  value  of  property  must  be 
given.      Wis.  Stat.  (iSgS),  i;  2718. 

See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Colorado.  —  "iiWWs  Anno.  Code 
(1896),  §  80. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159, 


4.  Ownership  or  Possession.  —  That  the 
plaintiff  is  the  owner  or  is  entitled  to 
possession  of  the  property  must  be 
stated.  Mills'  Anno.  Code  Colo. 
(1896),  §  80. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and  generally,  supra, 
note  I,  p.  159. 

5.  Property  must  be  described.  Mills' 
Anno.  Code  Colo.  (1896),  5^  So. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p. 159. 

6.  Wrongfully  Detained.  —  That  the 
properly  is  wrongfully  detained  by  the 
defendant  must  be  stated.  Mills' 
Anno.  Code  Colo.  (1896),  g  80. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

7.  Negativing  Seizure  Under  Process.  — 
That  the  property  has  not  been  taken 
for  a  tax,  assessment  orfine  pursuant  to 
a  statute,  or  seized  under  an  execution 
or  attachment  against  the  property  of 
the  plaintiff,  must  be  stated.  Mills' 
Anno.  Code  Colo.  (1896),  g  So. 
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value  of  the  said  goods,  chattels  and  personal  property  is  _/?z/^  ^i^«- 
</r<r^ dollars;^  that  summons  directed  to  the  defendant  has  issued  in 
said  cause.  ' 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  sixth  day  oi  July.,  a.  d. 

Abraham  Kent^  Justice  of  the  Peace. 


ss. 


Form  No.  17579.' 

State  of  Illinois,     \ 
County  of  Greene.  \ 

John  Doe,  of  the  city  of  Carrollton,  in  the  county  of  Greene  and 
state  of  Illinois,  being  duly  sworn,  deposes  and  says  that  he  is  the 
plaintiff  named  in  the  annexed  writ  of  replevin;  that  he  is  the 
owner^  and  is  now  lawfully  entitled  to  the  possession*  of  the  follow- 
ing goods  and  chattels  {describing  them);  that  the  said  goods  and 
chattels  are  the  same  property  described  in  the  annexed  writ  of 
replevin;  that  the  said  goods  and  chattels  have  not  been  taken  for 
any  tax,  assessment  or  fine  levied  by  virtue  of  any  law  of  the  state 
of  Illinois,  or  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  the  deponent,  the  said  plaintiff,  liable  to  execu- 
tion or  attachment,  or  held  by  virtue  of  any  writ  of  replevin  against 
deponent,  the  said  plaintiff;*  that  the   above  mentioned  goods  and 


See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

1.  Keal  value  of  property  must  be 
stated.  Mills'  Anno.  Code  Colo.  (1896), 
§80. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  119,  par.  4. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  isg. 

With  Whom  Filed.— The  affidavit  shall 
be  filed  with  the  clerk  of  the  court  in 
which  the  action  is  biought  or  the  jus- 
tice of  the  peace  before  whom  the  suit 
is  commenced.  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  119,  par.  '4. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

Information  and  Belief.  —  When  the 
affidavit  is  made  by  any  person  on  be- 
half of  the  plaintiff,  it  may  be  upon  the 
information  and  belief  of  the  affiant. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
119.  par.  5. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  jw/ra, 
note  I,  p.  159. 


3.  Ownership.  —  That  the  plaintiff  is 
the  owner  of  the  property  described  in 
the  writ  and  about  to  be  replevied  must 
be  stated.  Starr  &  C.  Anno.  Stat, 
(1896),  c.  119,  par.  4. 

See  also  list  of  statutes  cited  supra, 
note  r,  p.  158;  and.  generally,  supra, 
note  I,  p.  159. 

4.  Possession.  —  That  the  plaintiff  is, 
at  the  time  of  the  making  of  the  affi- 
davit, lawfully  entitled  to  the  posses- 
sion of  the  property  must  be  stated. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
119,  par.  4. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

5.  Negativing  Seizure.—  That  the  prop- 
erty has  not  been  taken  for  any  tax, 
assessment  or  fine  levied  by  virtue  of 
any  law  of  the  state,  or  seized  under 
any  execution  or  attachment  against 
the  goods  or  chattels  of  the  plaintiff 
liable  to  execution  or  attachment,  or 
held  by  virtue  of  any  writ  of  replevin 
against  the  plaintiff,  must  be  stated. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
119,  par.  4. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra^ 
note  I,  p.  159. 
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chattels  are   unlawfully  detained  by  Richard  Roe,  defendant  in  said 
writ.^ 

John  Doe. 
Sworn  to  and   subscribed  before  me  th.\s  first  Aslj  oi  July,  a.  d. 

Calvin  Clark,  Clerk  of  the  Circuit  Court  of 
Greene  County,  Illinois. 

Form  No.  17580.' 

State  of  Michigan, 
County  of  Montcalm. 

John  Doe,  of  the  city  of  Stanton,  in  the  county  of  Montcalm  and 
state  of  Michigan,  being  duly  sworn,  deposes  and  says  that  he  is  now 
lawfully  entitled  to  the  possession^  of  the  following  goods  and  chat- 
tels: {describing  them),  and  being  the  same  property  described  in  the 
annexed  writ  of  replevin;*  that  the  same  has  not  been  taken  for  any 
tax,  assessment  or  fine  levied  by  virtue  of  any  law  of  this  state,  or 
seized  under  any  execution  or  attachment  against  the  goods  and 
chattels  of  sdi\(\  John  Doe  Wdihlt  to  execution;^  and  that  the  above 
mentioned  goods  and  chattels  are  unlawfully  detained  by  Richard  Roe, 
the  defendant  in  said  writ.^ 

John  Doe. 

Sworn  to  and  subscribed  before  me  this,  first  ddiy  oi  July,  a.  d.  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17581.' 

(i  Mo.  Rev.  Stat.  (1899),  appendix,  p.  9,  No   47.) 
John  Doe,  plaintiff,       )  j^  ^^^  ^.^^^.^  ^^^^^  ^^  ^^^^^^^  ^^^^^^^  ^^ 

Richard  iiTdefendant.  \  "^^  September  term,  19^0. 

1.  Wrongfully  Detained.  —  That  the  See  also  list  of  statutes  cited  supra, 
property  is  wrongfully  detained  by  the  note  i,  p.  158;  and,  generally,  supra, 
defendant  must  be  stated.     Starr  &  C.     note  i,  p.  159. 

Anno.  Stat.  111.  (1896),  c.  119,  par.  4.  S.  Negativing  Seizure  Under  Process.  — 

See  also  list  of  statutes  cited  supra.  That  the  property   has  not  been  taken 

note  I,   p.    158;  and,   generally,   supra,  for  any   tax,  assessment  or  fine  levied 

note  I,  p.  159.  by   virtue  of  any  law   of  the  state,  or 

2.  Michigan,  —  Comp.  Laws  (1S97),  §  seized  under  any  execution  or  attach- 
10654.  ment  against  the  property  of  the  plain- 
See  also  list  of  statutes  cited  supra,  tiff  liable  to  execution,  must  be  stated. 

note   I.  p.    158;   and,    generally,  supra,  Mich.  Comp.  Laws  (1897),  §  10654. 
note  I,  p.  159.  See  also  list  of  statutes  cited  supra, 

3.  Entitled  to  Possession.  —  The  af5-  note  i,  p.  158;  and,  generally,  supra, 
davit  must  state  that  the  plaintiff  is,  at  note  i,  p.  159. 

the  time  of  ihe  making  of  the  affidavit,  6.    Unlawfully   Detained.  —  That    the 

lawfully  entitled   to    the  possession  of  property  is  unlawfully  detained  by  the 

the  property.   Mich.  Comp.  Laws  (1897),  defendant      must      be    stated.      Mich. 

g  10654.  Comp.  Laws  (1897),  §  10654. 

See  also  list   of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.    158;  and,  generally,  supra,  note    i,   p.  158;  and,   generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

4.  Property  Described  in  Writ.  —  That  1.  Missouri. — Rev.  Stat.  (1899),  ^4463. 
the  property  is  that  described  in  the  See  also  list  of  statutes  cited  supra, 
writ  must  be  stated.  Mich.  Comp.  note  i,  p.  158;  and,  generally,  supra. 
Laws  (1S97),  §  10654.  note  i,  p.  159. 
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State  of  Missouri,  \ 

r  SS 

County  of  Barton.  J 

The  plaintiff  states  that  he  is  the  owner  and  is  lawfully  entitled  to 
the  possession^  of  the  following  specified  personal  property,  viz., 
{^Here  describe  if)^  of  the  value  of  three  hundred  dollars  ;3  that  the 
same  has  not  been  seized  under  any  process,  execution  or  attachment 
against  the  property  of  the  plaintiff,*  but  is  wrongfully  detained  by 
the  defendant  at  the  county  of  Barton^  (^suit  must  be  brought  in  the 
county  where  property  is  found),  and  that  plaintiff  will  be  in  danger  of 
losing  said  property  unless  it  be  taken  out  of  the  possession  of  the 
defendant  or  otherwise  secured.^ 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  first  day  of  August,  igOO. 

Norton  Porter,  Notary  Public. 


SS. 


Form  No.  17582/ 

(^Title  of  court  and  cause  as  in  Form  No.  6923.) 
State  of  Nebraska,  \ 
County  of  Colfax.   \ 

John  Doe,  the  plaintiff  in  the  above  entitled  action,  being  first  duly 
sworn,  deposes  and  says: 

First:  That  he  is  the  owner^  of  (or  that  he  has  a  special  ownership 
or  interest^  in  —  stating  the  facts  in  relation  to  such  special  owner- 


1.  Ownership  or  Possession.  —  That  the 
plaintiff  is  the  owner  or  is  lawfully  en- 
titled to  the  possession  of  the  property 
claimed  must  be  alleged.  Mo  Rev. 
Stat.  (1899),  §4463. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 

2.  Description  of  Property.  —  The  affi- 
davit must  particularly  describe  the 
property.  Mo.  Rev.  Stat.  (1899),  § 
4463- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158  ;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Actual  value  of  property  must  be 
stated.  Mo.  Rev.  Stat.  (1899),  § 
4463- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and, 'generally,  supra, 
note  I,  p.  159. 

4.  Negativing  Seizure  TTnder  Process.  — 
That  the  property  has  not  been  seized 
under  any  process,  e.xecution  or  attach- 
ment must  be  stated.  Mo.  Rev.  Stat. 
(1899),  5^  4463. 

See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

6.  Wrongfully  Detained.  —  That  the 
property  is  wrongfully  detained  by  the 
defendant  must  be  stated.  Mo.  Rev. 
Stat.  (1899).  §  4463. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

6.  Property  Endangered.  —  That  the 
plaintiff  is  in  danger  of  losing  the  prop- 
erty unless  it  be  taken  out  of  the  pos- 
session of  the  defendant  or  otherwise 
secured  must  be  stated.  Mo.  Rev. 
Stat.  (1899),  §  4463. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  r,  p.  159. 

7.  iVfbraska.  —  Comp.    Stat.    (1899), 

§  5744- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

8.  Ownership.  —  That  the  plaintiff  is 
the  owner  of  the  property  must  be 
stated.  Neb.  Comp.  Stat.  (1899),  § 
5744. 

See  alsovlist  of  statutes  cited  j«/;«, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

9.  Special  Property.  —  Where  the  plain- 
tiff has  a  special  ownership  or  interest 
in  the  property,  such  fact  must  be 
stated  and  the  facts  in  relation  thereto. 
Neb.  Comp.  Stat.  (1S99),  §  5744. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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ship  or  interest)  the  following  described  property,  to  wit:  {describing 
it)}- 

Second:  That  he  is  entitled  to  the  immediate  possession  of  said 
property.2 

Third :  That  the  said  property  is  unlawfully  and  wrongfully  detained 
by  Richard  Roe,  the  defendant  above  named. ^ 

Fourth:  That  the  said  property  is  not  taken  in  execution  on  any 
order  or  judgment  against  the  said  plaintiff,  or  for  the  payment  of 
any  tax,  fine  or  amercement  assessed  against  the  said  plaintiff,  or  by 
virtue  of  an  order  of  delivery  issued  under  chapter  two  of  title  eight  of 
the  Compiled  Statutes  of  Nebraska  of  1899,  or  any  other  mesne  or 
final  process  against  said  plaintiff* 

John  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  first  day 
oi/uly,  19OO. 

Calvin  Clark,  Clerk. 

Form  No.  17583.* 

(N.  Mex.  Comp.  Laws  (1897),  §  2755.) 

Territory   oi  New  Mexico,  \    kcc-a     -^ 
r-       .       c  c       itr-       1  c  Affidavit. 

County  of  San  Miguel.  \ 

Before  me,  the  undersigned,  clerk  of  the  Probate  Court  in  and  for 
the  county  of  San  Miguel,  territory  above  mentioned,  on  this  first 
day  of  July,  a.  d.  \()00,  personally  appeared  John  Doe  {the  person 
applying  for  the  wrif),  who  being  duly  sworn,  declares  and  says  that 
he  has  the  legal  right  to  the  possession*  of  {Here  describe  the  prop- 
erty); that  the  said  property  is  unlawfully  withheld  from  him  {ox  was 
illegally  seized,  as  the  case  may  be)   by  Richard  Roe  '  {naming  person 

1.  Description  of  Property.  —  Property  or  any  other  mesne  process  or  final 
should  be  described  in  the  affidavit,  process,  must  be  slated.  Neb.  Comp. 
Neb.  Comp.  Stat.  (1899),  §  5744.  Stat.  (1899),  §  5744. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  i,    p.    158;  and,  generally,  supra, 

note  I,  p.  159.  note  r,  p.  159. 

2.  Possession. — That  the  plaintiff  is  5.  New  Mexico. — Comp.  Laws  (1897), 
entitled   to    the    immediate   possession  §  2742  et seq. 

of  the  property  must  be  stated.     Neb.  See  also  list  of  statutes  cited  supra, 

Comp.  Stat.  (1899).  §  5744.  note  i,    p.  158;   and,  generally,    supra. 

See  also   list  of  statutes  cited  supra,  note  i,  p.  159. 

note  I,  p.   15S;  and,  generally,  supra,  6.  Entitled  to   Possession.  —  That  the 

note  I,  p.  159.  plaintiff  is  lawfully  entitled  to  the  pos- 

3.  Wrongfully  Detained.  —  That  the  session  of  the  property  must  be  al- 
property  is  wrongfully  detained  by  the  leged.  N.  Mex.  Comp.  Laws  (1897), 
defendant     must      be      alleged.     Neb.  §  2742. 

Comp.  Stat.  (1S99),  §  5744.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note   i,  p.  158;    and,   generally,    supra, 

note   I,    p.    158;  and,   generally,  supra,  note  i.  p.  159. 
note  I.  p.  159.  7.  Wrongfully  Detained.  —  That   the 

4.  Negativing  Seizure  Under  Process. —  property  was  wrongfully  taken  or  is 
That  property  has  not  been  taken  in  wrongfully  detained  by  the  defendant 
execution  on  any  order  or  judgment  must  be  alleged.  N.  Mex.  Comp.  Laws 
against  the  plaintiff,  or  for  the  payment  (1S97),  §  2742  ^/j-^^. 

of  any  fine,  tax  or  amercement  assessed  See  also  list  of  statutes  cited  j«/r/», 
against  him,  or  by  virtue  of  an  order  note  i,  p.  158;  and.  generally,  supra, 
of  delivery  issued  pursuant  to  statute,     note  i,  p.  159. 
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complained  against),  and  that  the  right  of  action  originated  within  one 
year.^ 

John  Doe,  Complainant. 
Sworn  to  and  subscribed  before  me  this  first  day  oi  July,  a.  d. 
\^00. 

Calvin  Clark,  Clerk  of  the  Probate  Court. 

(3)  By  Agent  or  Attorney  of  Plaintiff. 

Form  No.  17584.* 
(Conn    Gen.  Stat.  (1888),  §  1327.) 

County  ol Middlesex,  Town  oi Haddam,  June  10,  igOO. 

Samuel  Short,  of  ssad  Haddam,  being  duly  sworn,  deposes  and  says 
that  he  believes  Xhdit  John  Doe,  of  said  Haddam,  is  entitled  to  the 
immediate  possession^  of  the  following  described  goods  and  chattels, 
namely,  {describing  them)  [said  goods  and  chattels  being  those 
described  in  the  complaint  to  which  this  affidavit  is  annexed  and 
which  said  goods  and  chattels  it  is  desired  to  replevy]  ;*  that  said 
deponent  knows  the  nature  and  value  of  said  goods  and  chattels, 
and  their  true  and  just  value,  as  nearly  as  the  deponent  can  estimate 
it,  is  five  hundred  dollars.* 

Samuel  Short.^ 

Subscribed  and  sworn  to  before  me  the  day  and  date  above  written. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17585.' 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  sixteenth  day 
oljuly,  i898. 

1.  Accrual  of  Action. — That  right  of  fil  the  requirements  of  the  statute  this 
action  accrued  within  one  year  must  be  allegation  should  be  inserted;  although 
alleged.  N.  Mex.  Comp.  Laws  (1897),  in  Brown  v.  Poland,  54  Conn.  113,  it 
§  2742  et  seq.  was  held  that  it  is  sufficient  lo  follow 

See  also  list  of  statutes  cited  supra,  the  form  given  in  the  statute,  and  that 
note  :,  p.  158;  and,  generally,  supra,  if  the  goods  to  be  replevied  are  de- 
note I,  p.  159.  scribed  in  the  complaint  to   which  the 

2.  Connecticut.  —  Gen.  Stat.  (1888),  affidavit  is  attached,  it  will  be  pre- 
§  1323  et  seq.  sumed    that    the    same    goods    are  in- 

See  also  list  of  statutes  cited  supra,  tended  until  the  contrary  appears, 

note  I,   p.  158;   and,  generally,   supra,  5.  True  and  just  value   of   the   goods 

note  I.  p.  159.  must  be  shown.  Conn.  Gen.  Stat.  (1888), 

3.  Eight  to  Possession.  —  That  affiant  §  1326. 

believes  the  plaintiff  is  entitled  to  the  See  also  list  of  statutes  cited  supra, 

immediate  possession  of  the  goods  and  note  i,  p.    158;   and,  generally,    sttpra, 

chattels  must  be  stated.     Conn.  Gen.  note  i,  p.  159. 

Stat.  (1888),  §  1326.  6.  Signature. —  The  affidavit  must  be 

See  also  list  of  statutes  cited  supra,  signed  by  the  deponent.     Conn.  Gen. 

note  I.    p.  158;   and,  generally,   supra,  Stat.  (1888),  §  1326. 

note  I,  p.  159.  See  also  list  of  statutes  cited  supra, 

4.  The  matter  enclosed  by  [  ]  will  note  r,  p.  158;  and.  generally,  supra, 
not  be  found  in  the  form  set  forth  in  note  i,  p.  159. 

the  statute.  Section  1326  of  the  stat-  7.  District  of  Columbia.  —  Comp.  Stat, 
ute   requires    that   the    affidavit   shall     (1894),  c.  55,  §  128. 

state  "  the  true  and  just  value  of  the  See  also  list  of  statutes  cited  supra, 
goods  which  it  is  desired  to  replevy,"  note  i,  p.  158;  and,  generally,  supra, 
and  it  would  seem  that  in  order  to  ful-     note  i,  p.  159. 
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John  Doe     ) 

against       V  At  Law.     No.  4^130. 
Richard  Roe.  ) 
District  of  Columbia,  to  wit : 

Jeremiah  Mason,  being  first  duly  sworn,  makes  oath  that  he  is  the 
attorney  for  the  plaintiff  in  the  above  entitled  cause;  that  according 
to  affiant's  information  and  belief  the  said  plaintiff,  yt7>^«  Doe,  is 
entitled  to  recover  possession  of  the  chattels  proposed  to  be  replevied 
in  this  action,^  being  the  same  described  in  the  declaration  hereto 
annexed;  that  the  defendant,  ^/V-^^zn/ v'?<?^,  has  seized  and  detained 
(or  detains^  the  same.^  Said  chattels  were  not  subject  to  such  seizure 
or  detention,  and  were  not  taken  by  said  defendant  on  any  writ  of 
replevin. 2 

Jeremiah  Mason. 

Sworn  to  and  subscribed  before  me  this  sixteenth  day  oi  July, 
A.  D.  \Z98. 

Calvin  Clark,  Clerk. 

Form  No.  17586.* 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  555.) 

(^  Venue  and  title  of  court  and  cause  as  in  Form  No.  831.) 
Jeremiah  Mason  says  that  he  is  the  attorney  (or  agent)  of  the  plain- 
tiff John  Doe,  who  is  absent  from  Lee  county,  and  that  the  horse  in 
his  petition  mentioned  is  a  bay  gelding /<7;/r  years  old,  sixteen  hands 
high,  and  having  {state  any  distinctive  brand  or  natural  mark,  if  there 
be  any),^  and  worth  tivo  hundred  (loWdLVS;^  (or  that  the  hogs  in  his  peti- 
tion inentioned  are  of  the  Berkshire  breed,  two  years  old,  and,  on  an  aver- 
age, weighing  three  hundred  pounds,  and  worth  tiueniy  dollars  each,  or 
that  the  railroad  ties  in  his  petition  mentioned  are  oaken  ties,  seven  feet 
long,  nine  inches  wide,  and  six  inches  thick,  and  worth  twenty  cents  each)  ;^ 

1.  That  plaintiff  is  entitled  to  recover  4.  Kentucky.  —  Bullitt's  Civ.  Code 
possession  of  the  chattels  proposed  to  be     (1895),  c^  180  et  seq. 

replevied,  being  the  same  described  in  See  also   list   of  statutes  cited  supra, 

the  declaration,   according    to  affiant's  note   i,   p.    15S;  and,  generally,  supra, 

information    and    belief,    must    be   al-  note  i,  p.  159. 

leged.     Dist.  of  Col.  Comp.  Stat.  (1894),  6.    Description    of    property   must    be 

c.  55,  §  128.  given   in  the    affidavit.      Bullitt's  Civ. 

See  also  list  of  statutes  cited  supra.  Code  Ky.  (1895),  ^  181. 

note  I,   p.   158;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  159.  note  i,    p.   158;  and,  generally,  supra, 

2.  That   the  defendant  has  seized  and  note  i,  p.  159. 

detained,  or  detains,  the  property  must  6.  Actual  value  of  the  property  must 

be  alleged.     Dist.  of  Col.  Comp.  Stat,  be    stated.     Bullitt's    Civ.    Code    Ky. 

(1894),  c.  55,^  128.                    _  (1895).  §  181. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.   158;  and,  generally,  supra,  note   i,  p.    158;   and,  generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

3.  That  property  was  not  subject  to  7.  Value  of  Each  Article.  —  If  delivery 
seizure  or  detention,  and  was  not  taken  of  several  articles  of  property  be  claimed, 
upon  any  writ  of  replevin,  must  be  the  affidavit  must  state  ihe  value  of 
stated.  Dist.  of  Col.  Comp.  Slat.  (1894),  each.  Bullitt's  Civ.  Code  Ky.  (1895),  § 
c.  55,  ^  128.  182. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  I,  p.  158  and,  generally,  supra, 
note  I,  p.  159.  note  i,  p.  159. 
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that  the  plaintiff  ought  to  recover  fifty  dollars  for  the  detention  of 
said  property  ;i  that  he  is  the  owner  and  entitled  to  the  imme- 
diate possession  thereof ;2  that  it  is  wrongfully  detained  by  the 
defendant,^*  and  was  not  taken  for  a  tax  or  fine  against  the  plaintiff, 
or  under  any  order  or  judgment  of  a  court  against  him;  or  seized 
under  an  execution,  distress-warrantor  attachment  against  his  prop- 
erty;* and  that  the  plaintiff's  cause  of  action  accrued  within  one  year 
prior  to  this  date.* 

Jeretniah  Mason. 
Signed  and  sworn  to  by  said  Jeremiah  Mason  this  tenth  day  oi  July, 
A.  D.  \<)00,  before  me,  clerk  of  the  Lee  Circuit  Court  {or  stating  official 
title  of  office). 

Calvin  Clark,  Clerk. 

Form  No.  17587.* 
State  of  Tennessee,  \ 
Hamilton  County.    ) 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Jeremiah  Mason  makes  oath  in  due  form  of  law  that  he  is  the 
attorney  of  the  above  named  plaintiff,  John  Doe\  that,  according 
to  the  best  knowledge,  information  and  belief  of  affiant,  the  said 
John  Doe  is  entitled  to  the  possession'  of  the  following  described 
property,  to  wit:  {describing  it)-^  that   the  said  defendant,  Richard 

1.  Damages  which  the  affiant  believes  4.  Negativing  Seizure  Under  Process.  — 
the  plaintiff  ought  to  recover  for  the  de-  That  the  property  has  not  been  seized 
tention  of  the  chattels  must  be  stated,  for  a  tax  or  fine  against  the  plaintiff,  or 
Bullitt's  Civ.  Code  Ky.  (1895),  §  i3i.  under  any  order  or  judgment  of  a  court 

See  also  list  of  statutes  cited  jw/ra,  against  him,  or  seized  under  execution, 

note  I,   p.   158;  and,  generally,  supra,  distress  warrant  or  attachment  against 

note  I,  p.  isg.  his  property,  must  be  stated.     Bullitt's 

2.  Ownership  and  Possession. —  That  Civ.  Code  Ky.  (1895),  §  iSi. 

the  plaintiff  is  the  owner  of  the  prop-  See  also  list  of  statutes  cited  supra, 

erty  and   is  entitled   to  the  immediate  note  1,   p.    158;   and,  generally,  supra, 

possession    thereof     must    be    stated,  note  i.p,  159. 

Bullitt's  Civ.  Code  Ky.  (1895),  §  181.  6.  Accrual  of  Action.  —  That  the  plain- 
See  also  list  of  statutes  cited  supra,  tiff's  cause  of  action  has  accrued  within 

note   I,  p.   158;  and,  generally,  supra,  one  year  must  be  stated.    Bullitt's  Civ. 

note  I,  p.  159.  Code  Ky.  (1895),  j^  181. 

Special  Ownership. — Where  the  plain-  See  also  list  of  statutes  cited  supra, 

tiff  has  a  special  interest  or  ownership  note    i,   p.    158;   and,  generally,  supra, 

in  the    property,    the'  facts   in  relation  note  i.  p.  159. 

thereto  must  be  stated.     Bullitt's  Civ.  6.   Tennessee. — Code  (1896),    §   5130 

Code  Ky.  (1895),  S  181.  et  seq. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note   I,   p.   158;  and,  generally,  supra,  note   i,   p.    158;  and,  generally,   supra, 

note  I.  p.  159.  note  i.  p.  159. 

3.  Wrongfully  Detained.  —  That  the  7.  Entitled  to  Possession.  —  The  affi- 
property  is  wrongfully  detained  by  the  davit  must  state  that  according  to 
defendant  must  be  stated.  Bullitt's  affiant's  information  and  belief  the 
Civ.  Code  Ky.  (1895),  §  181.  plaintiff  is  entitled  to  the  possession  of 

See  also  list  of  statutes  cited  supra,     the  property  proposed  to  be  replevied, 
note   I,  p.   158;   and,  generally,   supra,     Tenn.  Code  (1896).  ^  5130. 
note  I,  p.  159.  8.  Description  of  Property.  —  The  prop- 

180  Volume  16. 


17587.       REPLEVIN,  CLAIM  AND  DELIVERY.       17589. 

Roe,  has  unlawfully  seized  and  detains  said  property  from  the  said 
John  Doe  and  is  now  in  possession  of  the  same,^  and  which  said 
property  the  said  plaintiff  now  proposes  to  replevy;  that  the  said 
property  was  not  subject  to  such  seizure,  detention  or  execution  on 
the  part  of  the  said  defendant. ^  Therefore  a  writ  of  replevin  is 
demanded  by  the  said  plaintiff.  ^ 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  fifth  day  oi  July,  a.  d. 
196X9. 

Calvin  Clark,  Clerk  of  the  Circuit  Court. 

b.  Where  Plaintiff  Claims  as  Bailee  for  Hire. 

Form  No.  17588.^ 

(^Commencing  as  in  Eortn  No.  17570,  and  continuing  do7vn  to  *.) 
That  he  is,  and  was  at  the  time  of  the  commencement  of  said 
action,  lawfully  entitled  to  the  immediate  possession  of  the  goods 
and  chattels  hereinafter  described,  by  virtue  of  a  special  property 
therein  arising  out  of  the  following  facts,  to  wit:  The  said  goods 
were  deposited  with  plaintiff  for  storage  by  their  owner,  Richard  Roe, 
for  six  months,  on  an  agreement  by  the  said  Richard  Roe  to  pay  the 
plaintiff  storage  thereof,  which  storage  is  worth  three  hundred  doWdiVS, 
and  they  have  been  taken  from  the  plaintiff  without  his  consent  and 
without  payment  of  said  storage,  and  the  said  plaintiff  claims  pos- 
session as  aforesaid  of  the  following  described  property:  (^Here 
describe  each  article,  stating  the  value  thereof,  and  conclude  as  in  Form 
No.  17570,  from  f ). 

c.  Where  Plaintiff  Claims  as  Lessee. 

Form  No.  17589.* 

(^Commencing  as  in  Form  No.  17570,  and  continuing  down  to  *). 

That  he  is,  and  at  the  time  of  the  commencement  of  this  action 
was,  lawfully  entitled  to  the  immediate  possession  of  the  goods  and 
chattels  hereinafter  described,  by  virtue  of  the  following  facts,  to  wit: 
That  the  said  plaintiff  hired  said  goods  and  chattels  of  the  above 
named  defendant  for  the  term  of  tiuelve  months,  and  paid  him  there- 

erty  must  be  described  with  reasonable         See  also  list  of  statutes   cited  JK/rrr. 

certainty.     Tenn.  Code  (1896),  §  5130.  note   i,    p.   158;    and,  generally,  j«/rrt, 

See  also  list  of  statutes  cited  supra,  note  i,  p.  159. 
note   I,   p.    158;  and,  generally,  supra,         3.  Demand  for  writ  of  replevin  must 

note  I,  p.  159.  be  made.     Tenn.  Code  (1896),  §  5130. 

1.  Seizure  or  Detention  by  Defendant. —  See  also  list  of  statutes  cited  jw/ra. 
That  the  defendant  has  seized  or  that  note  i,  p.  158;  and,  generally,  supra, 
he    detains    the    property   must   be   al-  note  i,  p.  159. 

leged.     Tenn.  Code  (1896),  §  5130.  4.  New  York. — Code    Civ.    Proc,   § 

See  also  list  of  statutes  cited  supra,  1695. 

note   I,    p.  158;  and,   generally,   supra.  See  also  supra,  Yoxvn  No.  17570,  and 

note  I,  p.  159.  notes  thereto. 

2.  That  property  was  not  subject  to  5.  N^ew  York. — Code  Civ.  Proc,  § 
such   seizure,    detention    or    execution  1695. 

must  be  alleged.  Tenn.  Code  (1896),  See  also  supra.  Form  No.  17570,  and 
§  5130.  notes  thereto. 
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for  the  sum  of  three  hujidred  doWsiVs,  and  that  the  said  time  has  not 
yet  expired.  The  said  defendant  unlawfully  got  possession  of  said 
goods  and  chattels  and  now  wrongfully  detains  them  from  the  pos- 
session of  the  said  plaintiff.  Said  goods  and  chattels  are  described 
as  follows,  to  wit:  (^Here  describe  each  article,  stating  the  value  thereof, 
and  conclude  as  in  Form  No.  17570,  from  f ). 

d.  Where  Plaintiff  Claims  as  Pledgee. 

Form  No.  17590.' 

(^Commencing  as  in  Form  No.  17570,  and  contimiing  down  to  *.) 
That  he  is,  and  was  at  the  time  of  the  commencement  of  this 
action,  lawfully  entitled  to  the  immediate  possession  of  the  goods  and 
chattels  hereinafter  described,  by  virtue  of  the  following  facts,  to  wit: 
That  the  said  goods  and  chattels  were  delivered  to  the  plaintiff  by  the 
above  named  defendant  as  security  for  the  payment  of  three  hundred 
dollars;  that  the  said  defendant,  unknown  to  the  said  plaintiff,  took 
away  said  property  from  the  possession  of  the  plaintiff  against  his 
will  and  now  refuses  to  return  the  same,  while  the  said  sum  of  money 
is  still  due  and  unpaid,  and  the  said  goods  and  chattels  are  plaintift''s 
only  security  therefor,  and  said  plaintiff  is  still  entitled  to  and  claims 
immediate  possession  of  the  said  goods  and  chattels  as  his  security 
thereon,  the  said  goods  and  chattels  being  described  as  follows,  to  wit: 
(Here  describe  each  article,  stating  the  value  thereof,  and  conclude  as  in 
Form  No.  17570,  from  f ). 

e.  Where  Plaintiff  Claims  Under  a  Special  Agreement. 

Form  No.  17591.^ 

(Commencing  as  in  Form  No.  17570,  ajtd continuing  down  to  *.) 
That  he  is,  and  was  at  the  time  of*  the  commencement  of  said 
action,  lawfully  entitled  to  the  immediate  possession  of  the  property 
hereinafter  described,  by  virtue  of  an  agreement  between  the  plain- 
tiff and  the  above  named  defendant,  Richard  Roe,  of  which  the  fol- 
lowing is  a  copy:  (Here  set  otit  the  agreement^.  And  that  the  plaintiff 
claims  immediate  possession  as  aforesaid  of  the  following  property, 
to  wit:  (Here  describe  each  article,  stating  the  value  thereof,  and  con- 
clude as  in  Form  No.  17570,  from  f ). 

f.  Where  Exempt  Property  has  been  Seized  on  Execution. 

Form  No.  17592.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1619.) 

1.  New  York. — Code  Civ.   Proc. ,   §     brought  to  recover  property  taken   un- 
1695.  der  an  execution,  the  facts  of  the  taking 

See  also  supra.  Form  No.  17570,  and     and   the  nature  of  the   process   under 
notes  thereto.  which    it    was    done    must    be    stated. 

2.  New  York.  — Co6q  Civ.    Proc.   §    Sand.  &  H.  Dig.  (1894),  §  6384. 

1695.  See  also  list  of  statutes   cited  supra. 

See  also  jw/ra.  Form  No.  17570,  and  note  i,   p.  158;  and,  generally,   supra, 

notes  thereto.  note  i,  p.  159. 

3.  Arkansas. — Where  the   action   is  Where   the   affidavit   states  that  the 
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Pulaski  Circuit  Court.  . 
John  Doe,  plaintiff,      1 

against  >  Affidavit. 

Richard  Roe,  defendant.  ) 

Tiie  plaintiff,  John  Doe,  states  that  the  horse  claimed  by  him  in 
this  action  is  a  bay  gelding,  about  ten  years  old,^  is  worth  three  hun- 
dred dollars,^  and  for  the  taking  and  detention  of  said  horse  he 
believes  he  ought  to  recover  one  hundred doWdiVs;^  that  he  is  the  owner 
of  said  horse,  and  entitled  to  the  immediate  possession  of  him;*  that 
said  horse  was  wrongfully  taken  from  him,  and  is  wrongfully  detained 
by  the  defendant,  Richard  Roe,^  under  an  execution  from  the  Pulaski 
Circuit  Court  in  favor  oi  John  Miles  against  Henry  Stevens;^  and  that 
the  plaintiff's  cause  of  action  herein  accrued  within  three  years 
past7 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  oi  January,  i89^. 

Calvin  Clark,  Clerk. 

Form  No.  17593." 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  555.) 

(^Commencing  as  in  Form  No.  17586,  and  continuing  down  to*)  that 
said  property  was  seized  by  the  defendant  as  sheriff  (or  constable)  of 


property  was  taken  under  an  execu- 
tion, the  sheriff  must  deliver  it  to  the 
plaintiff  and  it  cannot  be  redelivered 
to  the  defendant.  Sand.  &  H.  Dig. 
Ark.  (i8g4),  §i^  6392.  6393. 

1.  Description  of  property  must  be  given. 
Sand.  &  H.  Dig.  Ark.  (1894),  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

2.  Value  of  Property  —  Generally.  — 
Actual  value  of  the  property  must  be 
staled.  Sand.  &  H.  Dig.  Ark.  (1894), 
§  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

Several  Articles,  —  Where  the  delivery 
of  several  articles  of  property  is  claimed, 
the  value  of  each  article  must  be  stated. 
Sand.  &  H.  Dig.  Ark.  (1894).  §  6385. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Amount  of  damages  which  aiSant 
believes  plaintiff  ought  to  recover  for 
the  detention  must  be  stated.  Sand.  & 
H.  Dig.  Ark.  (1894),  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

4.  That  the  plaintiff  is  owner  of  the 
property  or  has  a  special  ownership  or 
interest  therein,  and  is  entitled  to  the 
immediate  possession  thereof,  must  be 


alleged.  Sand.  &  H.  Dig.  Ark.  (1894),  § 
6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

Special  Property. — Where  special  prop- 
erty is  claimed,  the  facts  in  relation 
thereto  must  be  staled.  Sand.  &  H. 
Dig.  Ark.  (1894).  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

6.  That  property  is  wrongfully  detained 
by  the  defendant  must  be  alleged. 
Sand.  &  H.  Dig.  Ark.  (1S94),  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

6.  Alleged  cause  of  detention,  accord- 
ing to  affiant's  best  knowledge,  infor- 
mation and  belief,  must  be  staled. 
Sand.  &  H.  Dig.  Ark.  (1894),  § 
6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

7.  Accrual  of  Action. — That  plaintiff's 
cause  of  action  accrued  within  three 
years  must  be  alleged.  Sand.  &  H. 
Dig.  Ark.  (1894),  S^  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

8.  Kentucky,  —  Bullitt's  Civ.  Code 
(1895),  §  180  f/  se(j. 
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Lee  county  under  an  execution  (or  attachment  or  distress  warranf) 
issued  in  favor  of  one  James  Fenn,  against  the  property  of  the  plain- 
tiff (or  against  the  property  of  one  Joseph  Smithy,  and  was  exempt  from 
such  seizure,^  and  that  the  plaintiff's  cause  of  action  accrued  within 
one  year  prior  to  this  date. 

(^Signature  and  jurat  as  in  Form  No.  17586.') 


2.  In  Justice's  Court. 

a.  In  General. 

(1)  Alleging  Cause  of  Detention  by  Defendant. 

(a)  In  General. 

Form  No.  17594.* 

In  the  Justice' sConvt  oi  Madera  township,  county  oi  Madera,  state 
of  California. 

John  Doe,  plaintiff,       )  Affidavit  on  Claim  and  Delivery  of 
against  >■  Personal  Prooertv 

Richard  Roe,  defendant.  )  F      >• 

State  of  California,  ) 
County  of  Madera,  j 

John  Doe,  plaintiff  in  this  action  above  mentioned,  being  duly 
sworn,  deposes  and  says  that  said  plaintiff  is  the  owner^  of  and  is  law- 
fully entitled  to  the  possession*  of  the  following  described  property, 
to  wit:  (^describing  if)  ;*  that  the  said  property  is  in  the  possession  of, 
and  wrongfully  detained'^  by  the  defendant  in  said  action,  and  that 
the  alleged  cause  of  said  detention,  according  to  this  affiant's  best 
knowledge,    information   and    belief,  is  as  follows,  to  wit:  (^stating 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

See  also  supra.  Form  No.  17586,  and 
notes  thereto. 

1.  Exempt  Property.  —  That  the  prop- 
erty seized  was  exempt  from  such  seiz- 
ure must  be  stated,  and  where  the 
property  was  taken  under  an  execution 
or  distress  warrant  or  attachment,  the 
fact  of  the  taking  and  the  nature  of  the 
process  under  which  it  was  done  must 
be    stated.     Bullitt's    Civ.    Code    Ky. 

(1895).  §  181. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

2.  California.— CoAq  Civ.  Proc.  {1897), 
§510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

3.  That  plaintiff  is  owner  of  property 


claimed    must   be   stated.     Cal.    Code 
Civ.  Proc.  (1S97),  ^  510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I.  p.  159, 

4.  That  plaintiff  is  entitled  to  possession 
of  the  property  must  be  stated.  Cal. 
Code  Civ.  Proc.  (1897),  J5  510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

5.  Property  must  be  described  in  affi- 
davit. Cal.  Code  Civ.  Proc.  (1897),  § 
510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

6.  That  property  is  wrongfully  detained 
by  defendant  must  be  stated.  Cal. 
Code  Civ.  Proc.  (1S97),  §  510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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cause);^  that  the  said  property  or  any  part  thereof  has  not  been  taken 
for  a  tax,  assessment  or  fine,  pursuant  to  statute,  or  seized  under  an 
execution,  or  an  attachment  against  the  property  of  the  said  plaintiff,^ 
and  that  the  actual  value  of  said  property  is  two  /lundred  do\\a.rs.^ 

John  Doc. 
Subscribed  and  sworn  to  before  me  this  tetith  day  oi  July,  igOO. 

Abraham  Keni^  Justice  of  the  Peace. 


Form  No.  17 595.* 

%t2L\.e.  oi  Colorado,  )  ^  j  t  4-  ■<  n^,,^*. 
r^  ^  c  A  ^  1  >-  ss.  In  lustice  s  Court. 
County  of  Arapahoe.  \  -^ 

John  Doe,  plaintiff,       ^ 

against  V  In  Replevin. 

Richard  Roe,   defendant.  ) 

John  Doe,  being  first  duly  sworn,  according  to  law,  deposes  and 
says  that  he  is  the  owner  of  and  is  now  lawfully  entitled  to  the  pos- 
session^ of  the  following  described  goods,  chattels  and  personal 
property,  to  wit:  {describing  theni)^ 

Deponent  further  saith  that  the  said  goods,  chattels  and  personal 
property  are  wrongfully  detained  by  said  defendant,  Richard,  Roe-^ 
that  the  deponent,  according  to  his  best  knowledge,  information  and 
belief,  alleges  as  the  cause  of  the  detention  thereof,  that  {stating 
cattse);^  that  the  said  goods,  chattels  and  personal  property  have  not 
been  taken  for  a  tax,  assessment  or  fine  pursuant  to  a  statute  of  this 


1.  Cause  of  detention,  according  to  the 
best  knowledge,  information  and  belief 
of  plaintiff,  must  be  stated.  Cal.  Code 
Civ.  Proc.  (1S97),  §  510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  X,  p.  159. 

2.  Negativing  Seizure  Tinder  Process.  — 
That  property  has  not  been  taken  for 
tax,  assessment  or  fine  pursuant  to  a 
state  ordinance,  or  seized  under  an  exe- 
cution, or  a  judgment  against  the  prop- 
erty of  the  plaintiff,  or,  if  so  seized, 
that  it  is  by  statute  exempt  from  seiz- 
ure, must  be  stated.  Cal.  Code  Civ. 
Proc.  (1897),  §  510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Actual  value  of  property  must  be 
stated.  Cal.  Code  Civ.  Proc.  (1897),  § 
510. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

4.  Colorado. — Mills' Anno.  Stat.  (1891), 

§  2747. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 


5.  Ownership  or  Possession.  —  That  the 
plaintiff  is  the  owner  of  the  property 
claimed  or  is  entitled  to  the  immediate 
possession  thereof  must  be  stated. 
Mills'     Anno.     Stat.     Colo.     (1891),   § 

2747- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  1 58;  and,  generally,  supra^ 
note  I,  p.  159. 

6.  Description  of  Property.  —  Property 
must  be  described  particularly  in  the 
affidavit.  Mills'  Anno.  Stat.  Colo. 
(1891),  ^  2747. 

See  also  list  of  statutes  cited  supra^ 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

7.  Wrongfully  Detained.  —  That  the 
property  is  wrongfully  detained  by  the 
defendant  must  be  stated.  Mills' Anno. 
Stat.  Colo.  (1S91),  §  2747. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

8.  Cause  of  detention,  according  to  the 
best  knowledge,  information  and  belief 
of  the  affiant,  must  be  stated.  Mills' 
Anno.  Stat.  Colo.  (1891),  ^  2747. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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state,  or  seized  under  an  execution  or  an  attachment  against  the 
property  of  the  said  plaintiff  liable  to  seizure  or  attachment  ;i  and 
that  the  real  value  of  the  said  goods,  chattels  and  personal  property 
is  one  hundred  dollars.^ 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  sixth  day  oi  July,  a.  d. 
X()00. 

Abraham  Kent,  Justice  of  the  Peace. 


ss. 


Form  No.  i  7S96.» 

State  of  Oregon,  \ 

County  oi  Multnomah.  \ 

I,  John  Doe,  being  first  duly  sworn,  say: 

1.  I  am  the  owner*  of  the  following  described  property,  to  wit: 
(jde scribing  it).^ 

2.  The  said  property  is  wrongfully  detained  by  Richard Roe.^ 

3.  The  alleged  cause  of  such  detention,  according  to  the  best  of 
my  knowledge,  information  and  belief,  is  (stating  cause).'' 

4.  The  said  property  has  not  been  taken  for  a  tax,  assessment  or 
fine  pursuant  to  any  statute.^ 

5.  The  said  property  has  not  been  seized  under  any  execution  or 
attachment  against  my  property. 


1.  Negativing  Seicore  Under  Proeeifl.  — 

That  the  property  has  not  been  taken 
for  a  tax  assessed  or  fine  pursuant  to 
a  statute,  or  seized  under  an  execution 
or  attachment  against  the  plaintiff,  or, 
if  so,  that  it  is  by  statute  exempt  from 
such  seizure,  must  be  stated.  Mills' 
Anno.  Stat.  Colo.  (1891),  §  2747. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  1 58;  and,  generally,  supra, 
note  I,  p.  I5g. 

2.  Beal  valne  of  property  must  be 
stated.  Mills'  Anno.  Stat.  Colo.  (1891), 
§  2747. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

3.  Oregon. — Hill's  Anno.  Laws  (1892), 

§133. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

4.  That  plaintiff  is  owner  of  the  prop- 
erty or  is  lawfully  entitled  to  the  pos- 
session thereof,  by  virtue  of  special 
property  therein,  must  be  alleged. 
Hill's  Anno.  Laws  Oregon  (1892),  §  133. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and  generally,  supra, 
note  I,  p.  159. 

Special  Property.  —  Where  special 
property  is  claimed,  the  facts  in  re- 
spect thereto  must  be  set  forth.  Hill's 
Anno.  Laws  Oregon  (1892),  §  133. 

See  also  list  of  statutes  cited  supra. 


note  I,    p.  158;    and,    generally,  supra, 
note  r,  p.  159. 

5.  Description  of  propwty  must  be 
given.  Hill's  Anno.  Laws  Oregon 
(1892),  §  133- 

See  also  list  of  statutes  cited  supra, 
note  r,  p.  158;  and,  generally,  supra, 
note  r,  p.  159. 

6.  That  property  is  wrongfully  detained 
by  the  defendant  must  be  alleged. 
Hill's   Anno.    Laws    Oregon   (1892),   § 

133- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

7.  Alleged  cause  of  detention  of  the 
property,  according  to  the  affiant's  best 
knowledge,  information  and  belief, 
must  be  given.  Hill's  Anno.  Laws 
Oregon  (1892),  §  133. 

See  also  list  of  statutes  cited  supra. 
note  I,  p.  158;  and,  generally,  supra, 
note  I.  p.  159. 

8.  Negativing  Seiztire  Under  Process,  — 
That  property  has  not  been  taken  for  a 
tax,  assessment  or  fine  pursuant  to  a 
statute,  or  seized  under  an  execution 
or  attachment  against  the  property  of 
the  plaintiff,  or,  if  so  seized,  that  it  is 
by  statute  exempt,  must  be  alleged. 
Hill's    Anno.    Laws    Oregon    (1892),  ^ 

133- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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6.  The  said  property  is  worth  three  hundred  dollars.^ 

John  Doe. 
Sworn  and  subscribed  to  before  me  \.\>\s  first  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace, 

(^)   Where  Property  has  been  Concealed,  Removed  or  Disposed  Of  by 

Defendant. 

Form  No.  17597.' 

(Sand.  &  H.  Dig.  Ark.  {1894),  p.  1619.) 

County  of  Pulaski,     \  Before  Thomas  Jones,  Justice  of  the  Peace  for 
Big  Rock  Township.  \  said  Township. 

John  Doe,  plaintir'f,       \ 

against  V  Affidavit. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  states  that  the  horse  claimed  by  him  in 
this  action  is  a  bay  gelding,  about  ten  years  old,^  and  is  worth  one  hun- 
dred doWsiVs,^  and  for  the  detention  of  said  horse  he  believes  that  he 
ought  to  recover  fifty  dollars;*  that  he  is  the  owner  of  said  horse® 
and  is  entitled  to  the  immediate  possession  of  him;  that  the  horse  is 
wrongfully  detained  by  the  defendant,  Richard  Roe;''  that  according 
to  the  best  knowledge,  information  and  belief  of  plaintiff,  said 
defendant  detains  said  horse  under  a  false  claim  of  being  the  owner 
thereof;^  that  the  said  horse  was  not  taken  for  a  tax  or  fine  against 

1.  Actual  valae  of  the  property  must  5.  Amountofdamages  which  the  affiant 
be  stated.  Hill's  Anno.  Laws  Oregon  believes  plaintiff  ought  to  recover  for 
(1892),  ^  133.  the  detention  must  be  stated.     Sand.  & 

See  also  list  of  statutes  cited  supra,  H.  Dig.  Ark.  (1894),  ^  63S4. 

note  I,    p.  158;    and,  generally,  sKpra,  See  also  list  of  statutes  cited  supra, 

note  I,  p.  159.  note  i,   p.    158;  and,  generally,  supra, 

2.  Arkansas. — Sand.  &  H.  Dig.  (1894),  note  r,  p.  159. 

g  6384.  6.  That  plaintiff  is  owner  of  the  prop- 
See  also  list  of  statutes  cited  supra,  erty  or  has  a  special  ownership  or  in- 
note  I,  p.   158;  and.  generally,  supra,  terest  therein,  and   that  he  is  entitled 
note  I,  p.  159.  to  the   immediate    possession    thereof, 

3.  Description  of  property  must  be  must  be  alleged.  Sand.  &  H.  Dig.  Ark. 
given.     Sand.  &  H.  Dig.  Ark.  (1894),  §  (1894),  ^  6384. 

6384.                                                        *  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  Jw/ra,  note  l,  p.   158;  and,  generally,  supra, 

note  I,  p.    158;   and,  generally,  supra,  note  i,  p.  159. 

note  I,  p.  159.  Special     Property.  —  Where     special 

4.  Value  of  Property — Generally. —  property  is  claimed,  the  facts  in  rela- 
Actual  value  of  property  must  be  stated,  tion  thereto  must  be  stated.  Sand.  & 
Sand.  &  H.  Dig.  Ark.  {1894),  §  6384.  H.  Dig.  Ark.  (1894),  §  6384. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  i,   p.  158;  and,   generally,    supra, 

note  I,  p.  159.  note  i,  p.  159. 

Several  Articles.  —  Where  the  delivery  7.  That  property  is  wrongfully  detained 

of  several  articles  of  property  is  claimed,  by    the    defendant    must    be    alleged, 

the  value  of  each  must  be  stated.    Sand.  Sand.  &  H.  Dig.  Ark.  (1894),  §  6384. 

&  H.  Dig.  Ark.  {1894),  g  6385.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note   I,   p.  158;  and,   generally,  supra, 

note  I,   p.    158;   and,  generally,  supra,  note  i.  p.  159. 

note  I,  p.  159-  8.  Alleged  cause  of  detention,  according 
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the  plaintiff,  or  under  any  order  or  judgment  of  a  court  against  him, 
or  under  an  execution  or  attachment  against  his  property,^  and  that 
his  cause  of  action  herein  accrued  within  three  years  past.^ 

And  he  further  states  that  he  beUeves  the  said  horse  has  been 
concealed  (or  has  been  removed  ox  disposed  of — stating  the  facts  show- 
ing concealment,  removal  or  disposal,  according  to  the  facts  believed 
to  exist)  with  intent  to  defeat  this  action. ^ 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  January.,  \Z9J^ 

Thomas  Jones.,  J.  P, 


(2)  Not  Alleging  Cause  of  Detention  by  Defendant. 

(a)  By  Plaintiff. 

Form  No.  17598.* 
(Fla.  Rev.  Stat.  (1892),  §  1634,  No.  5.) 
State  of  Florida.,  \ 
Leon  County.         \ 

John  Doe,  being  duly  sworn,  says  that  he  is  lawfully  entitled  to 
the  possession^  of  the  following  property,  to  wit:  {describing  the 
property  as  clearly  as  may  be~);^  that  said  property  is  detained  by 
Richard  Roe  within  this  county,  who  has  the  same  in  his  possession.'' 
The  said   property  has  not  been  taken  for  any  tax,  fine  or  assess- 


to  affiant's  best  knowledge,  informa- 
tion and  belief,  must  be  stated.  Sand. 
&  H.  Dig.  Ark.  (1894),  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

1.  Negativing  Seizure  Under  Process.  — 
That  property  has  not  been  taken  for  a 
tax  or  fine  against  the  plaintiff,  or 
under  any  order  or  judgment  of  the 
court  against  him,  or,  if  so  seized,  that 
it  is  by  statute  exempt,  must  be  stated. 
Sand.  &  H.  Dig.  (1894),  §  6384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I.  p.  159. 

2.  Accrual  of  Action.  —  That  plaintiff's 
cause  of  action  has  accrued  within 
three  years  must  be  alleged.  Sand.  & 
H.  Dig.  Ark.  (1S94),  S  1^384. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  stipra, 
note  I,  p.  159. 

3.  That  property  has  been  concealed  or 
removed  or  disposed  of  in  some  way 
with  intent  to  defeat  the  plaintiff's  ac- 
tion must  be  alleged  when  such  is  the 
fact  and  an  order  for  the  delivery  of 
the  property  is  desired,  or,  in  lieu 
thereof,  the  arrest  of  the  defendant. 
Sand.  &  H.  Dig.  Ark.  (1896),  §  6386. 

See  also  list  of  statutes  cited  supra. 


note    I,  p.  158;   and,    generally,   supra, 
note  I,  p.  159. 

If  this  clause  be  omitted  from  the 
affidavit,  an  additional  adffidavit  stating 
the  same  fact  may  afterward  be  filed. 
Sand.  &  H.  Dig.  Ark.  (1894),  g  6386. 

4.  Florida.  —  Rev.  Stat.  (1892),  § 
171 1  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 

5.  Possession.  —  That  the  plaintiff  is 
lawfully  entitled  to  the  possession  of 
the  properly  to  be  replevied  must  be 
stated.     Fla.    Rev.  Stat.  (1892),  ^   1712. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  I,  p.  159. 

6.  Description  of  Property.  —  Property 
must  be  described  in  the  affidavit.  Fla. 
Rev.  Stat.  (1892),  §  1712. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  stipra, 
note  I,  p.  159. 

7.  Possession  and  Detention  by  Defend- 
ant. —  That  the  property  to  be  replevied 
is  in  possession  of  and  is  detained  by 
the  defendant  must  be  stated.  Fla. 
Rev.  Stat.  (1892),  §  1712. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  159. 
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ment  levied  by  virtue  of  any  law  of  this  State,  or  seized  by  virtue 
of  an  execution  or  attachment  against  the  property  of  s^\d  John  Doe 
liable  to  execution. ^     The  actual  value  of  said  property  is  %lt5.^ 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  oi  June,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17599.^ 

(Miss.  Anno.  Code  (1892),  §  3708.) 
State  of  Mississippi,  ) 
De  Soto  County.         \ 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  of  said  county, 
John  Doe  makes  affidavit  that  (^Here  describe  the  property  and  give  the 
value  of  each  article),^  the  property  of  affiant,  are  wrongfully  detained 
by  Richard  Roe,^  in  district  No.  1  for  the  election  of  justices  of  the 
peace  in  said  county,  and  that  this  affiant  is  legally  entitled  to  the 
immediate  possession  thereof.^  Wherefore  he  prays  a  writ  of  replevin 
for  the  seizure  of  said  property. 

John  Doe. 
Sworn  to  and  subscribed  before  me  tht  first  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17600.' 

Territory  of  Neiv  Mexico, 
County  of  Colfax. 

•^        •  /  Before  Abraham  Kent,  Justice  of  the  Peace,  Precinct 

Ri^h^TRoe.  \  N°-  ^'  ^^^/^-^  C°^"^y- 

1.  Negativing  Seizure  Under  Process.  —  Value  of  Property.  —  The  affidavit 
That  the  property  has  not  been  taken  must  set  forth  the  value  of  the  prop- 
for  any  tax,  assessment  or  fine  levied  erty,  giving  the  value  of  each  separate 
by  law,  or  seized  under  any  execution  article.  Miss.  Anno.  Code  (1892), §  3707. 
or  attachment  against  the  goods  and  See  also  list  of  statutes  cited  supra, 
chattels  of  the  plaintiff  liable  to  execu-  note  i,  p.  158;  and,  generally,  supra, 
tion,   must  be  stated.     Fla.  Rev.  Stat,  note  r,  p    159. 

(1S92),  §  1712.  5.  Wrongfully   Detained.  —  That    the 
See  also  list  of  statutes  cited  supra,  defendant    wrongfully    took    and    de- 
note  I,  p.    158;    and,   generally,  supra,  tained  or  wrongfully  detains  the  prop- 
note  I,  p.  159.  erty    must    be    stated.     Miss.     Anno. 

2.  True  value  of  property    must    be  Code  (1S92),  §  3707. 

Slated.      Fla.    Rev.  Stat.  (1892),  §  1712.  See  also  list  of  statutes  cited  supra. 

See   also  list  of  statutes   cited  supra,  note  i,   p.   158;  and,    generally,  supra, 

note  1,   p.  158;    and,    generally,  supra,  note  i,  p.  159. 

note  I,  p.  159.  6.  Possession.  —  That   the  plaintiff  is 

3.  Mississippi.  — Anno.  Code  (1892),  entitled  to  the  immediate  possession  of 
§  3707  et  seq.  the    property    must    be    stated.     Miss. 

See  also  list  of  statutes  cited  supra.  Anno.  Code  (1892),  ^  3707. 

note  I,   p.   158;  and,  generally,    supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  159.  note  i,   p.   158;   and,  generally,  supra, 

4.  Description    of   property    must    be  note  i,  p.  159. 

given.     Miss.    Anno.    Code    (1892),    §         t.Ne^v Mexico.  —  Comp.  Laws  (1897), 
3707-  §  32S1. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  159.  note  i,  p.  159. 
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Territory  of  New  Mexico^  \ 
County  of  Colfax.  \ 

Before  me,  the  undersigned  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  precinct  No.  2,  Colfax  covlVlX.-^,  territory  of  New  Mexico, 
this  tenth  day  oi  June,  A.  D.  \()00,  personally  appeared  y^/;«  Doe,  who, 
being  duly  sworn,  declares  and  says  that  he  has  a  legal  right  to  the 
possession^  of  the  following  goods  and  chattels,  to  wit:  {describing 
them);  that  said  goods  and  chattels  are  wrongfully  detained  from 
the  said  plaintiff  by  the  above  named  defendant,  Richard  Roe. "^  The 
value  of  said  goods  and  chattels  \s  forty  dollars. ^ 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  oi  June,  igOO. 

Abraham  Kent,  Justice  of  the  Peace, 
Precinct  No.  2,  Colfax  County. 

(J))  By  Agent  or  Attorney  of  Plaintiff. 

Form  No.  i  760  i  .* 

State  of  Michigan,      ) 
County  of  Montcalm.  \ 

Jeremiah  Mason,  of  Stanton,  in  said  county,  being  duly  sworn, 
deposes  and  says  that  he  is  attorney  for  John  Doe,  and  that  he  makes 
this  affidavit  in  his  behalf;  that  the  following  goods  and  chattels,  to 
wit:  {describing  them),^  of  the  value  of  ninety  dollars,^  and  not 
exceeding  in  value  o?ie  hundred  dollars,^  of  the  personal  goods  and 
chattels  of  John  Doe,  have  been  unlawfully  taken  (or  are  unlawfully 
detained')  from  the  possession  of  sa\(l  John  Doe  at  the  city  oi  Stanton^ 
in  said  county  of  Montcalm,  by  Richard  Roe;  and  that  said  John  Doe  is 
now  lawfully  entitled  to  the  possession  of  said  goods  and  chattels.* 

1.  Possession.  —  That  the  plaintiff  has  the  affidavit.  Mich.  Comp.  Laws  (1897), 
a  right  to  the   possession  of  the  prop-     §  748. 

erty  must  be  stated.     N.    Mex.   Comp.  See  also  list  of  statutes  cited  supra. 

Laws  (1S97),  §  32S1.  note   i,   p.  158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  159. 

note  I,  p.  15S;   and,  generally,  supra,  6.  Value  of  property  must  be  stated, 

note  I,  p.  159.  Mich.  Comp.  Laws  (1S97),  §  748. 

2.  Wrongfully  Detained.  —  That  the  See  also  list  of  statutes  cited  supra, 
goods  and  chattels  are  wrongfully  de-  note  i,  p.  158;  and,  generally,  supra, 
tained  by  the  defendant  must  be  stated,  note  i,  p.  159. 

N.  Mex.  Comp.  Laws  (1897),  §  3281.  7,  That  value  does  not  exceed  one  hun- 

See  also  list  of  statutes  cited  supra,  dred   dollars   must    be    alleged.     Mich, 

note  I,  p.  158;  and,  generally,  supra,  Comp.  Laws  (1S97),  |5  748. 

note  I,  p.  159.               '  See  also  list  of  statutes  cited  supra, 

3.  Value  of  property  must  be  stated,  note  i,  p.  158  ;  and,  generally,  supra, 
N.  Mex.  Comp.  Laws  (1897),  §  3281.  note  i,  p.  159. 

See  also  list  of  statutes  cited  supra  8.  Unlawfully    Taken    or  Detained.  — 

note  I,  p.   158;  and,   generally,   sup?a.  That  the  property  has  been  unlawfully 

note  i;  p.   159.  taken   or  is  unlawfully  detained  must 

4.  Michigan.  —  Comp.  Laws  (1897),  §  be  alleged.  Mich.  Comp.  Laws  (1897), 
748.  §  748. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.  158;  and,  generally,  supra,  note  i,   p.   158;  and,  generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

6.  Description  of  Property.— The  prop-  9.  Possession.  —  That   the  plaintiff  is 

erty  must  be  specifically  described  in  lawfully  entitled  to  the   possession  of 
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And  this  deponent  says  that  the  above  mentioned  goods  and  chattels 
have  not  been  taken  for  any  tax,  assessment  or  fine  levied  by  any 
law  of  this  state,  or  seized  under  any  execution  or  attachment  against 
the  goods  and  chattels  of  the  sa.\([  Johfi  Doe  liable  to  execution;^  and 
that  said  John  Doe  claims  twenty-five  dollars  damages^  for  the  said 
taking  and  detaining  said  goods  and  chattels.  And  further  this  de- 
ponent says  not. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  xhxs  first  day  of  July,  a.  d. 
igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17602.^ 

State  of  Ohio,         )  ^.^^ .  Township. 
Hamilton  County.  )  ^ 

John  Doe,  plaintiff,        ^ 

against  V  Affidavit  in  Replevin. 

Richard  Roe,  defendant.  ) 

Before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for  said 
county,  came  Jeremiah  Mason,  who,  being  duly  sworn,  deposes  and 
says  that  he  is  the  attorney  oi  John  Doe,  the  plaintiff  above  named; 
that  the  said  John  Doe  is  the  owner  *  of  (or  has  a  special  oivnership 
and  interest  in  ^  —  stating  facts  showing  such  special  ownership  or 
interest),  and  has  good  right  to  the  immediate  possession  of  the  fol- 
lowing described  property,  to  wit:  {describing  it).^  The  said  prop- 
erty is  wrongfully  detained  from  the  said  John  Doe  by  Richard  Roe, 
the  defendant  above  named. ^     The  said  property  was  not  taken  from 

the  property   must  be  alleged.     Mich,  note  i,    p.  158;    and    generally,    supra, 

Comp.  Laws  (1897),  g  748.  note  i,  p.  159. 

See  also  list  of  statutes  cited  supra,  4.  That  plaintiff  is  owner  of  the  prop>- 

note   I,   p.   158;   and,  generally,  supra,  erty  or  has  a   special  interest   therein 

note  I,  p.  159.  must    be    stated.     Bates'    Anno.    Stat. 

1.  Negativing  Seizure  Under  Process. —  Ohio  (1897),  §  6613. 

That   the  property  has  not  been  taken  See  also   list  of  statutes  cited  supra, 

for  any  tax,  assessment  or  fine  levied  note  i,    p.  158;    and,   generally,  supra, 

by  any  law  of  the  state,  or  seized  un-  note  i,  p.  159. 

der  any  execution  or  attachment  against  5.  Special    Property.    —    Where     the 

the  goods   or  chattels  of  the   plaintiff  ownership    or    interest    is    special    or 

liable    to   execution,   must  be  alleged,  partial,    the    facts    in    relation    thereto 

Mich.  Comp.  Laws  (1897),  §  748.  must    be    stated.     Bates'    Anno.    Stat. 

See  also  list  of  statutes   cited  supra,  Ohio  (1897),  §  6613. 

note  I,   p.    158;   and,   generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  I.  p.  159.  note  i,   p.    158;  and,   generally,  supra, 

2.  Claim  for  damages  for  the  taking  or  note  i,  p.  159. 

detention  of  the  goods    not  exceeding  6.  Description  of  the  property  must  be 

one  hundred  dollars,  must  be  made  in  given.     Bates'  Anno.  Stat.  Ohio  (1897), 

the  affidavit.    Mich.  Comp.  Laws  (1897),  §6613. 

§  748.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,    p.  158;  and,    generally,    supra, 

note  I,    p.    158;  and,  generally,   supra,  note  i,  p.  159. 

note  I,  p.  159.  7.  That  the  property  is  wrongfully  de- 

3.  Ohio. — Bates'  Anno.  Stat,  (1897),  tainedby  the  defendant  must  be  alleged. 
§  6613.  Bates'  Anno.  Stat.  Ohio  {1897),  6613. 

See  also  list  of  statutes  cited  supra,         See  also  list  of  statutes  cited  supra, 
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the  said  John  Doe  in  execution  on  any  order  or  judgment  against 
him,  the  said  John  Doe,  or  for  the  payment  of  any  tax,  fine  or  assess- 
ment assessed  against  him,  the  saidyic^//  Doe,  and  is  not  claimed  by 
him,  the  said  John  Doe,  under  a  title  acquired  mediately  or  imme- 
diately from  one  against  whom  such  property  had  been  taken  by  such 
execution,  order  or  process,  or  by  virtue  of  an  order  of  delivery 
issued  in  replevin  under  chapter  ten,  title  three,  part  third  of  the 
Revised  Statutes  of  Ohio,  or  any  other  mesne  or  final  process  issued 
against  him,  the  said  John  Doe}- 

Jeremiah  Mason. 
Sworn  to  and  subscribed  before  me  t\\\%  first  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Where  Exempt  Property  has  been  Seized  on  Execution. 

Form  No.  17603.' 

(Precedent  in  Gardner  v.  King,  37  Kan.  673.) 

[B.  F.  Gardner,  plaintiff,  \  Before  W.  H.  Miller,  Justice  of  the  Peace 
against  V      of  Sheridan  Township,  Crawford Connty, 

J.  M.  King,  deiendsint.    )      Kansas.]^ 
State  of  Kansas,  Crawford  county,  ss. 

Henry  Gladdis,  being  duly  sworn,  upon  oath  says  that  he  is  the 
duly  authorized  attorney  of  the  plaintiff  in  the  above-entitled  action; 
that  said  plaintiff  is  the  owner ^  of  the  following  described^  and 
valued  property,  to  wit:  one  red  two-year-old  heifer,  of  the  actual  value* 
of  twenty  dollars;  one  red  t7Vo-year-old  cow,  of  the  actual  value  of 
twenty-five  dollars;  and  one  suckling  calf  with  cow,  of  the  actual  value 

note  I,  p.  158;    and,    generally,  supra,  3.  The   matter  enclosed   by    [  ]    will 

note  I,  p.  159.  not  be  found  in  the  reported  case. 

1.  That  the  property  was  not  taken  in  exe-  4.  Ownership  and  Possession.  —  That 
cution  on  any  order  or  judgment  against  the  plaintiff  is  the  owner  of  the  prop- 
the  plaintiff,  or  for  the  payment  of  any  erty  and  is  entitled  to  immediate  pos- 
tax,  fine  or  assessment  against  him,  session  thereof  must  be  stated.  Kan. 
and  is  not  claimed  by  him  under  a  title  Gen.  Stat.  (1897),  c.  103,  §  84. 
acquired  mediately  or  immediately  by  See  also  list  of  statutes  cited  supra, 
transfer  from  one  from  whom  such  note  i,  p.  15S;  and,  generally,  supra, 
property  had  been  taken  by  such  execu-  note  i,  p.  159. 

tion,  order  or  process,  or  by  virtue  of  an  Special  Ownership.  —  Where  the  plain- 
order  of  delivery  or  any  other  mesne  or  tiff  has  a  special  ownership  in  the  prop- 
final  process  issued  against  him,  must  erty,  that  fact  must  be  stated  and  the 
be  stated;  provided,  that  such  affidavit  facts  in  relation  thereto  must  be  al- 
may  allege  that  the  property  was  taken  leged.  Kan.  Gen.  Stat.  (1897),  c.  103, 
in  execution  on  a  judgment  or  order  §  84. 

other   than    an    order  of  delivery,  but  See  also  list  of  statutes  cited  supra, 

that  the  same  is  exempt  from  such  exe-  note  i,  p.   158;   and,  generally,  supra, 

cution    under   the   laws   of   this  stale,  note  i,  p.  159. 

Bates'  Anno.  Stat.  Ohio  (1897),  §  6613.  5.  Description  of  property  must  be  set 

See  also  list  of  statutes  cited  supra,  forth  in  the  affidavit.     Kan.  Gen.  Stat. 

note  I,  p.  158;    and,   generally,   supra,  (1897),  c.  103,  §84. 

note  I,  p.  159.  See  also  list  of  statutes  cited  supra, 

2.  Kansas. — Gen.  Stat.  (1897),  c.  103,  note  i,  p.  158;  and,  generally,  supra, 
§  84.  note  I,  p.  159. 

See  also  list  of  statutes  cited  supra,  6.  Actual  value  of  property  must  be 
note  I,  p.  158;  and,  generally,  supra,  stated;  and  where  several  articles  are 
note  I,  p.  159,  claimed  the  value  of  each  article  must 
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oi  five  dollars;  that  said  plaintiff  is  entitled  to  the  immediate  posses- 
sion of  said  property;  that  said  property  is  wrongfully  detained  by 
said  defendant,  _/.  M.  King-}  that  said  property  was  taken  in  execu- 
tion on  a  judgment  rendered  before  W.  H.  Miller,  a  justice  of  the 
peace  of  Sheridan  township,  in  Crawford  county,  Kansas,  against 
said  plaintiff,  and  that  the  said  property  was  by  law  and  statute 
exempt^  from  seizure  and  sale. 

\^Henry  Gladdis. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  October,  i885. 

IV.  H.  Miller,  Justice  of  the  Peace.] ^ 

e.  Fop  Possessory  Warrant  for  Property  and  Arrest  of  Defendant. 

Form  No.  17604.* 
(Precedent  in  Chapman  -'.  Chatman,  34  Ga.  393.)' 

State  of  Georgia,  \  In  person  appeared  before  me,  the  undersigned, 
Talbot  County.  )  a  justice  of  the  peace  in  said  county,  R.  H.  Bul- 
lock, attorney  at  law  for  Lucy  Ann  Chatman,  who  being  duly  sworn, 
saith  that  in  said  county,  on  the  eighth  day  oi  July,  \W3,  the  said 
Lucy  Ann  was  in  the  peaceable  and  lawfully  acquired  possession  of 
one  lot  of  wheat,  containing  thirty  bushels,  of  the  value  of  one  hun- 
dred and  fifty  dollars;  and  deponent,  as  attorney  aforesaid,  further 
swears  that,  from  the  best  information  in  his  power,  on  the  night  of 
the  ninth  day  oi  July  aforesaid,  William  D.  Chapman,  of  said  county, 
under  some  pretended  claim,  took  from  the  possession  of  said  Lucy 
Ann  possession  of  said  wheat  without  lawful  warrant  or  authority; 
and  deponent  further  swears  that  said  William  D.  Chapman  has  said 
wheat  in  his  possession  at  this  time;  and  deponent  further  swears 
that  said  Lucy  Ann  bona  fide  claims  the  right  to  the  possession  of 
said  wheat. 

Wherefore  deponent  pravs  the  issuing  of  a  possessory  warrant  for 
the  arrest  of  said  William  D.  Chipman,  as  well  as  for  the  seizure  of 
said  wheat. 

R.  H.  Bullock,  Atty.  at  Law  for 
Lucy  Ann  Chatman. 

Sworn  to  and  subscribed  before  me  thisy«/v  7^  \'&6S. 

Wm.  D.  Bransford,  J.  P. 

be    stated    as    nearly   as    practicable,  davit  must  state  that  the  property  is  by 

Kan.  Gen.  Stat.  (1897),  c.  103,  j^  84.  statute    exempt    from    seizure.     Kan. 

See  also  list  of  statutes  cited  sitpra.  Gen.  Stat.  (1897),  c.  103,  §  84. 
note   I,  p.   158;  and,  generally,  supra.         See  also  list  of  statutes  cited  supra, 

note  I,  p.  159.  note   i,   p.   158;   and,  generally,  supra, 

1.  Wrongfully    Detained.  —  That    the  note  i.  p.  159. 

property  is  wrongfully  detained  by  the         3,  The    matter  enclosed   by   [  ]    will 

defendant  must  be  alleged.     Kan.  Gen.  not  be  found  in  the  reported  case. 
Stat.  (1897),  c.  103,  t|  84.  4.  Georgia.  —  2  Code  (1895),  §  4799. 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 

note  I,  p.    158;  and,  generally,  supra,  note  i,  p.    158;  and,  generally,  supra, 

note  I,  p.  159.  note  i,  p.  159. 

2.  That  Property  is  Exempt.  —  Where        6.  The  affidavit  was  held  to  be  suf- 
property  proposed  to  be  replevied  was  ficient. 

taken    in    execution    on    any  order   or         Where  a  party  relied  on  the  second 

judgment  against  the  plaintiflf,  the  affi-     part  of  code  (1895),  §  4799,    viz.,  that 
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II.  PR^CIPE.i 


In  the  Court  of  Common  Pleas,  No.  5,   of  Philadelphia 
County,  March  term,  \Z9e.    No.  1006. 


Form  No.  17605.' 
John  Doe 
against 
Richard  Roe. 
To  the  Prothonotary  of  the  Court  of  Cotnmon  Pleas: 

Sir:  Issue  writ  of  replevin  for  {specify  the  property),  marked  {Here 
state  distinguishing  mark  to  enable  officer  to  identify),  value  eight  hun^ 
dred  dollars.     Returnable  sec.  leg. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 
March  20,  iS98. 


III.  BOND  OF  PLAINTIFF.^ 

1.  In  Court  of  Record. 

a.  In  General. 


the  property  had  "been  recently  in  her 
possession,  and  had  been  taken  pos- 
session of  by  defendant  under  some 
pretended  claim  without  lawful  war- 
rant or  authority,"  but  failed  to  state 
that  the  property  had  "disappeared 
without  her  consent,"  it  was  held  that 
the  affidavit  was  insufficient  and  that  a 
warrant  issued  was  void.  Odom  v. 
Trantham,  8i  Ga.  713. 
1.  For  other  forms  of  praecipe  see  Pr-«- 

CIPE,   vol.   14,   p.    127. 

Precedent.  —  In  Deshler  f.  Dodge,  16 
How.  (U.  S.)922,  the  following  praecipe 
is  set  out: 

"  Issue  a  writ  of  replevin  for  the  fol- 
lowing goods  and  chattels,  to  wit,  a 
quantity  of  bank-bills,  of  various  de- 
nominations, consisting  of  fives,  tens, 
twenties,  dind  fifties,  given  for  the  pay- 
ment, in  the  aggregate,  of  the  sum  of 
fen  thousand  five  hundred  and  eighty  dol- 
lars, being  the  same  bank-bills  taken 
by  the  said  George  C.  Dodge,  from  the 
City  Bank  of  Cleveland,  on  the  26th  day 
of  March,  i8jj>.  Also  another  quantity 
of  bank-bJlls,  of  various  denomina- 
tions, consisting  of  ones,  twos,  threes, 
fours,  fives,  tens,  twenties,  fifties,  and 
hundreds,  and  given  for  the  payment, 
in  the  aggregate,  for  the  sum  of  seven 
thousand  nine  hundred  sixty-five  dol- 
lars, being  the  same  bank-bills  taken 
by  the  said  George  C.  Dodge,  from  the 
Merchants  Bank  of  Cleveland,  on  the 
s6th  day  of  March,  a.  d.  iSjj'.  Also 
another  quantity  of  bank-bills,  of  vari- 
ous denominations,  consisting  of  ones, 
twos,  threes,  fives,  tens,  twenties,  fifties, 
and  hundreds,  and  given  for  the  pay- 


ment, in  the  aggregate,  of  the  sum  of 
nine  thousand  two  hundred  and  sixteen 
dollars,  being  the  same  bank-bills  taken 
by  the  said  George  C.  Dodge,  from  the 
Canal  Bank  of  Cleveland,  on  the  26th 
day  of  March,  A.  D.  iSjj'.  Als>o  another 
quantity  of  bank-bills,  of  various  de- 
nominations, consisting  of  ones,  twos, 
threes,  five?,  tens,  twenties,  fifties,  and 
hundreds,  and  given  for  the  payment, 
in  the  aggregate,  of  the  sum  of  eleven 
thousand  two  hundred  and  twenty  dollars, 
being  the  same  bank-bills  taken  by  the 
said  George  C.  Dodge,  from  the  Com- 
mercial Bank  of  Cleveland,  on  the  26th 
day  of  March,  A.  D.  iSj-j." 

Upon  this  praecipe  a  writ  was  issued. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1862,  §  I  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  this  page. 

3.  Plaintiff's  Bond,  Generally.  —  At 
common  law,  the  sheriff  was  required 
to  take  pledges  of  prosecution  from  the 
plaintiff  in  replevin;  and  afterward,  by 
the  statute  of  Westminster,  c.  2,  13 
Edw.  I  &  II,  §  3,  the  sherif?  was  re- 
quired to  take  pledges  not  only  to 
prosecute  the  suit,  but  also  to  return 
the  goods  in  case  a  return  should  be 
adjudged.  CaldweU  z-.  West,  21  N.  J. 
L.  411. 

This  mode  of  proceeding  is  now  ob- 
solete and,  instead  of  taking  pledges 
of  record,  a  bond  with  surety  is  taken, 
as  well  under  the  statute  of  Westminster 
2d  as  under  that  of  11  Geo.  II,  c.  19,  § 
23.     Caldwell  v.  West,  21   N.  J.  L.  411. 

Necessity    of   Bond  —  Generally.  —  In 
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many  states,  the  filing  of  a  bond  is  a 
condition  precedent  to  the  issuance  of 
the  writ,  and  until  a  bond  with  one  or 
more  sureties  has  been  filed  as  required 
the  officer  proceeds  at  his  peril.  Wil- 
son V.  Williams,  52  Ark.  360;  State  v. 
Stephens,  14  Ark  264;  Nunn  v.  Good- 
lett.  ro  Ark.  89;  Pool  v.  Loomis,  5  Ark. 
no;  Singer  Mfg.  Co.  v.  Rhodes.  54 
Conn.  48;  Fleet  v.  Lockwood,  17  Conn. 
233;  Bush  V.  Rawlins,  80  Ga.  583;  Peo- 
ple V.  Core,  85  111.  248;  Petrie  v.  Fisher, 
43  111.  442;  Robinson  v.  People,  8  111. 
App.  279;  McGuffie  V.  Dervine,  i  Greene 
(Iowa)  251;  Hannum  z-.  Norris,  21  Kan. 
114;  Greely  v.  Currier,  39  Me.  516; 
Kimball  v.  True,  34  Me.  84;  Shorey  v. 
Husspy,  32  Me.  579;  Garlin  v.  Strick- 
land, 27  Me.  443;  Harriman  v.  Wilkins, 
20  Me.  93;  Weathersby  v.  Sleeper,  42 
Miss.  732;  State  v.  Boisliniere,  40  Mo. 
566;  State  V.  Beasom,  40  N.  H.  367; 
Milliken  v.  Selye,  6  Hill  (N.  Y.)  623; 
Morris  v.  Van  Voast,  19  Wend.  (N.  Y.) 
283;  Wilson  V.  Williams,  18  Wend.  (N. 
Y.)  581;  Smith  V.  McFall,  18  Wend.  (N. 
Y.)  521;  Taylor  v.  Adams  Express  Co., 
9  Phila.  (Pa.)  272,  30  Leg.  Int.  (Pa.)  46; 
Luther  v.  Arnold,  7  Rich.  L.  (S.  Car.) 
397;  Thurber  v.  Richmond,  46  Vt.  395; 
Tripp  V.  Howe,  45  Vt.  523;  Bent  v. 
Bent,  43  Vt.  42;  Williams  v.  Phelps,  16 
Wis.  80;  Graves  v.  Sittig,  5  Wis.  219; 
Whitney  v.  Jenkinson,  3  Wis.  407. 

Waiver  of  Delivery  of  Property.  — 
Where  the  seizure  or  delivery  of  the 
property  is  not  sought  before  judgment, 
it  is  held,  in  many  jurisdictions,  that  the 
action  may  proceed  without  a  bond 
being  given.  Hodson  v.  Warner,  60 
Ind.  214;  Varner  v.  Bowling,  54  Kan. 
380;  Batchelor  v.  Walburn,  23  Kan. 
733;  Green  wade  v.  Fisher,  5  B.  Mon. 
(Ky.)  167;  McGuire  v.  Galligan,  57 
Mich.  38;  McBrian  v.  Morrison,  55 
Mich.  351;  Zimmerman  v.  Downey, 
66  Mo.  App.  106;  Hamilton  v.  Clark, 
25  Mo.  App.  428;  South  Missouri  Land 
Co.  i^.  Jeffries,  40  Mo.  App.  360;  Gulath 
V.  Waldstein,  7  Mo.  App.  66;  Jarman 
V.  Ward,  67  N.  Car.  32;  Dillard  v. 
Samuels,  25  S.  Car.  318;  Simpson  Brick- 
Press  Co.  V.  Marshall,  5  S.  Dak.  528; 
Hart  V.  Moulton,  104  Wis.  349;  Williams 
V.  Phelps,  16  Wis.  80. 

Time  of  Filing  Bond.  —  Statutory  pro- 
visions relating  to  the  time  of  filing 
bond  exist  in  many  jurisdictions,  as 
follows,  to  wit: 

Before  Issue  of  Writ  or  Order  of  De- 
livery — 

Connecticut.  — Gtn.  Stat.  (1888),  § 
1326. 


Florida.  —  Rev.  Stat.  (1892),  §  1711. 

Indiana. —  Horner's  Stat.  (1896),  § 
1547  (justice's  court). 

lo'wa. — Code  (1897),  §  4167. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
178. 

Maryland.  — 'Pub.  Gen.  ,Laws  (1888), 
art.  52,  §  47. 

Michigan. — Comp.  Laws  (1897),  ^ 
748  (justice's  court). 

Minnesota.  —  Stat.  (1894),  §  5045  (jus- 
tice's court). 

Missouri. — Rev.  Stat.  (1899),  §3903 
(justice's  court). 

Oklahoma.  —  Stat.  (1893),  k;^  4056, 
4699. 

Pennsylvania.  —  Laws   (igor),    p,    88, 

§^- 

South    Carolina.  —  Code    Civ.    Proc. 

(1893),  §  71,  subs.  12  (justice's  court). 

Tentiessee.  — Code  (1S96),  §  5131. 

Texas. — Rev.  Stat.  (1895),  art.  4867. 

Before  Execution  of  Order,  Writ  or 
Requisition  — 

Arizona.  —  Rev.  Stat.  (1901),  §  3814. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  6387. 

California.  — Code  Civ.  Proc.  (1897), 
§512. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§81. 

Idaho.  — Rqv.  Stat.  (1887),  g  4274. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  119.  par.  10. 

Kentucky.  —  Bullitt's  Civ.  Code  (1895), 
§184. 

Minnesota.  —  Stat.  (1894),  §  5276  (dis- 
trict court). 

Missouri.  —  Rev.  Stat.  (1899),  §  4465 
(circuit  court). 

Montana.  —  Code  Civ.  Proc.  (1895), 
§843. 

Nevada.  —  Comp.  Laws  (1900),  §  3197. 

New  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  241,  ^  5. 

Ne^v Mexico.  —  Comp.  Laws  (1897),  § 
2743  (district  court). 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  394,  ^  6. 

North  Carolina.  —  Code  (1883),  §  324.  * 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5334- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§135. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
I2g,  §  11;  c.  272,  §  3. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  230  (circuit  court). 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  4975. 

Utah.  —  Rev.  Stat.  (1898).  P  3048. 

Vermont.  —  Stat.  (1894),  §§  1459.  1466, 
1472. 
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Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  5420,  6591. 

IVJsconnn.  —  Stat.  (189S),  i^  2720  (cir- 
cuit court). 

After  Seizure,  but  Before  Delivery  to 
Plaintiff- 
Delaware.  —  Rev.  Stat.  (1893),  p.  793, 
c.  106,  §  20. 

Georgia.  —  2  Code  (1895),  §  4802. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1270  (circuit  court). 

Michigan.  —  Comp.  Laws  (1897),  § 
10657  (circuit  court). 

Mississippi.  —  Anno.    Code  (1892),    I5 

§3717. 

Nebraska.  — Comp.  Stat.  (1899),  §§ 
574S,  6561. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2777,  S  33. 

A^ew  Mexico.  —  Comp.  Laws  (1897), 
§  3283  (justice's  court). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
5819,  6616. 

Wyomitig.  —  Rev.  Stat.  (1887),  §§ 
3025,  3526. 

After  Appraisal,  but  Before  Seizure. 
—  In  some  states,  the  statute  provides 
that  the  penalty  of  the  bond  shall  be 
double  the  appraised  value  of  the  prop- 
erty, but  that  the  writ  shall  not  be 
served  until  a  bond  be  given. 

Mai7ie.  —  Rev.  Stat.  (1883),  c.  96,  §g 
3,  10. 

Massachusetts, —  Pub.  Stat.  (1882),  c. 
184,  «^§  3,  12. 

Michigan.  —  Comp.  Stat.  (1897),  § 
10657. 

Under  this  statute,  it  is  held  that  the 
bond  is  not  required  laefore  the  issuance 
of  the  writ,  but  must  be  given  before 
the  delivery  of  the  property  to  the 
plaintiff.  Smith  v.  Whiting,  97  Mass. 
316;  Wolcott  V.  Mead,  12  Met.  (Mass.) 
516;  Cady  V.  Eggleston,  11  Mass.  282; 
People  V.  Lee,  65  Mich.  557;  McBrian 
V.  Morrison,  55  Mich.  351. 

At  Time  of  Filing  Declaration  — 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55,  g  129. 

Bequisites  of  Bond,  Generally.  —  "Where 
the  bond  complies  substantially  with 
the  condition  of  the  statute,  it  is  suf- 
ficient. Favvkner  v.  Baden,  89  Ind.  587; 
Lemert  v.  Shaffer,  5  Ind.  App.  468. 
The  bond  need  not  comply  strictly  in 
every  respect  with  the  requirements  of 
the  statute,  nor  is  it  void  for  such  de- 
partures from  the  statute  unless  ex- 
pressly declared  by  the  statute  so  to  be. 
Nunn  V.  Goodlett,  10  Ark.  89;  Persse 
V.  Watrous,  30  Conn.  139.  Thus, 
where  the  bond  otherwise  conforms  to 
the  statute,   but  omits  the  clause  "if 


the  property  be  delivered  to  him,"  it  is 
nevertheless  sufficient.  Arthur  t/.  Wal- 
lace. 8  Kan.  267. 

Common-law  Bond  Sufficient.  —  Where 
the  bond,  by  reason  of  its  noncon- 
formity to  some  statutory  requisition, 
cannot  be  enforced  in  the  manner 
pointed  out  by  the  statute,  it  is  never- 
theless good  at  common  law.  Russell  v. 
Locke,  57  Ala.  420;  Mitchell  5v.  Ingram, 
38  Ala.  395;  Nunn  v.  Goodlett,  10  Ark. 
89;  Branch  v.  Branch,  6  Fla.  314; 
Hotz  V.  Bollman  Bros.  Co.  47  111.  App. 
378;  Tuck  V.  Moses,  54  Me.  115,  Claliin 
V.  Thayer,  13  Gray  (Mass  )  459;  Hed- 
derick  z*.  Fontet,  6  Mont  345;  Claggett 
V.  Richards,  45  N.  H.  360;  Colorado 
City  Nat.  Bank  -v.  Lester,  73  Tex. 
542. 

By  Whom  Made, —  The  bond  need 
not  necessarily  be  given  by  the  plaintiff 
in  the  proceeding  It  may  be  given 
on  behalf  of  the  plaintiff  and  in  the 
name  of  a  third  person  as  purchaser- 
South  Missouri  Land  Co.  v-  Jeffries, 
40  Mo.  App.  360. 

And  see  also  list  of  statutes  cited 
supra,  note  I,  p.  158. 

Surety —  Generally.  —  Replevin  bonds 
and  undertakings  must  be  executed  by 
one  or  more  sufficient  sureties.  See 
statutes  cited  supra,  note  i,  p.  158. 

N^zimber  of  Sureties.  —  Whether  the 
bond  must  be  executed  by  one  or  by  two 
sureties  varies  in  different  jurisdictions. 
See  statutes  cited  supra,  note  i,  p.  158. 

In  some  states,  whsre  two  sureties 
are  required  by  the  statute,  the  writ 
may  be  abated  if  the  bond  is  executed 
by  one  surety  only,  unless  the  defend- 
ant waives  the  defect;  and  the  bond 
cannot  be  amended  or  a  new  bond 
filed.  Greely  v.  Currier,  39  Me.  516; 
Whitford  v.  Goodwin,  13  R.  I.  145. 
More  generally,  however,  the  bond  is 
not  void,  and  the  plaintiff  may  be  al- 
lowed to  file  a  new  bond  with  two 
sureties.  Bublitz  v.  Trombley,  113 
Mich.  413;  Campbell  v.  Rotering,  42 
Minn.  115;  Shaw  v.  Tobias,  3  N.  Y. 
188;  Whaling  v.  Shales,  20  Wend.  (N. 
Y.)  673;  Smith  V.  McFall  18  Wend. 
(N.  Y.)  521.  Under  a  statute  requiring 
plaintiff's  bond  to  be  executed  by  one 
responsible  surety,  a  bond  is  not  void 
if  executed  by  more  than  one  surety. 
Saeltzer  v.  Ginther,  2  Miles  (Pa.)  86. 

Partnership.  —  It  is  not  ground  for 
dismissing  the  action  that  in  the  bond 
taken  the  sureties  are  described  as  part- 
nerships and  sign  and  seal  the  bond  in 
their  firm  names.  Judson  v.  Adams,  8 
Cush.  (Mass.)  556. 
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Need  Not  be  Named  in  Body  of  Bond.  — 
The  fact  that  the  name  of  the  surety 
who  signed  and  sealed  a  bond  is  not 
mentioned  therein  does  not  affect  its 
validity,  if  it  is  apparent  on  the  face  of 
the  bond  that  he  intended  to  be  bound 
by  its  conditions.  Affeld  v.  People,  12 
111.  App.  502;  Clarke  v.  Bell,  2  Litt. 
(Ky.)  162;  Wheeler  v.  Paterson,  64 
Minn.  231. 

Obligee  of  Bond  —  Generally.  —  Where 
the  statute  is  silent  as  to  whom  the 
bond  is  to  be  made  payable,  it  should 
be  made  payable  to  the  sheriff.  Shute 
V.  McMahon,  10  Ala.  76;  Adkins  v. 
Allen,  I  Slew.  (.Via."*  130;  Sartin  v. 
Weir,  3  Stew.  &  P.  (Ala.)  421;  Sewall 
V.  Franklin,  2  Port.  (Ala.)  493;  Claggett 
V.  Richards,  45  N.  H.  360;  Whittemore  7j. 
Jones,  5  N.  H.  362;  Sumner  v.  Steward, 
2  N.  H.  39;  Weaver  v.  Lawrence,  I 
Dall.  (Pa.)  156. 

In  Massachusetts,  it  has  been  held 
that  a  bond  made  payable  to  the  officer 
instead  of  to  the  defendant  was  entirely 
void,  even  before  the  statute  expressly 
required  it  to  be  payable  to  the  defend- 
ant. Purple  V.  Purple,  5  Pick.  (Mass.) 
226. 

In  Georgia,  it  has  been  held  that 
where  a  claim  is  made  for  property  at- 
tached the  bond  must  be  made  payable 
to  the  plaintiff  in  attachment,  but  where 
the  same  claim,  after  it  has  been  dis- 
missed for  irregularity  pending  the 
attachment,  is  interposed  to  levy  on  an 
execution  issuing  from  a  judgment  on 
the  attachment,  the  claim  bond  should 
be  made  payable  to  the  sheriff  as  in 
other  claim  cases.  Benton  v.  Benson, 
32  Ga.  354. 

Under  Statute,  —  In  a  few  jurisdic- 
tions, the  statutes  require  the  bond  to 
be  made  payable  to  the  sheriff  or  con- 
stable, but  in  most  jurisdictions  the 
obligee  of  the  bond  is  the  defendant. 
See  statutes  cited  supra,  note  i,  p. 
158. 

Coroner.  —  By  naming  the  sheriff  as 
the  party  to  whom  the  bond  is  to  be 
given,  the  statute  means  only  that  the 
bond  be  given  to  the  officer  serving  the 
writ,  and  so  it  may  be  made  payable  to 
the  coroner.  Speer  v.  Skinner,  35  111. 
282. 

Deputy  Sheriff.  —  The  bond  may  be 
given  to  the  deputy  sheriff  in  his  own 
name.     Wheeler  v.  Wilkins,  ig  Mich. 

Where  sheriff  is  obligee,  the  bond 
should  run  to  the  sheriff,  his  repre- 
sentatives and  assigns,  and  not  to  him 
and  his  successors.     Schott  v.  Youree, 


142   111.   233;   Sumner  v.  Steward,  2   N. 

H.  39- 

Name  of  Defendant.  —  Where  the 
sheriff  is  the  proper  obligee,  the  bond 
must  also  name  the  defendant  in  the 
replevin  suit.  Matthews  z/.  Storms,  72 
111.  316;  Arter  v.  People,  54  111.  228. 

Penalty  of  Bond.  —  The  penalty  of  the 
bond  is,  in  most  jurisdictions,  regu- 
lated by  statute. 

See  list  of  statutes  cited  supra,  note 
I,  p.  15S. 

The  penalty,  however,  should  be  for 
a  definite  amount.  Fawknerz'.  Baden, 
89  Ind.  587;  Carver  v.  Carver,  77  Ind. 
498;  Trueblood  v.  Knox,  73  Ind.  310; 
Clark  V.  Connecticut  River  R.  Co.,  6 
Gray  (Mass.)  363;  Case  7>.  Peitee,  5  Gray 
(Mass.)  27;  Briggs  v.  Wiswell.  56  N.  H. 
319;  Bennett  v.  Allen,  30  Vt.  684.  And 
where  the  penalty  was  for  "  the  full 
and  just  sum  of  double  t^e  value  of  the 
property  hereinafter  named  to  be  re- 
plevied, to  be  ascertained  by  three 
disinterested  and  discreet  persons  ap- 
pointed and  sworn  by  the  officer,"  the 
bond  was  held  to  be  insufficient.  Clark 
V.  Connecticut  River  R.  Co.,  6  Gray 
(Mass.)  363;  Case  v.  Pettee,  5  Gray 
(.Mass.)  27.  So  also  where  the  penalty 
of  the  bond  was  expressed  as  "in  the 
penal  sum  of  double  the  value  of  the 
goods  and  chattels  to  be  replevied," 
etc.,  it  was  held  that  the  bond  failed  to 
comply  with  the  statute  and  the  action 
was  dismissed.  Bennett  v.  Allen,  30  Vt. 
684. 

TJnliqaidated  Damages. —  Where  the 
bond  covers  the  value  of  the  goods,  it 
need  not  cover  further  unliquidated 
damages  that  may  result  to  the  defend- 
ant.   Gill  V.  Tolan,  iS  W.  N.  C.  (Pa.)  50. 

Condition  of  Bond — Generally.  —  The 
condition  of  the  bond  is  usually  to  prose- 
cute the  action  to  effect  and  to  return 
the  goods  or  pay  the  value  of  them  if 
the  action  be  not  prosecuted  or  if  the 
possession  thereof  be  not  adjudged  to 
the  plaintiff,  and  for  payment  of  dam- 
ages and  costs  to  the  defendant  in  case 
the  judgment  be  against  the  plaintiff. 
Persse  v.  Watrous,  30  Conn.  139; 
Lambden  v.  Conoway,  5  Harr.  (Del.)  i; 
Clark  V.  Adair,  3  Harr.  (Del.)  113; 
Humphrey  v.  Taggart,  38  111.  228; 
Langdoc  v.  Parkinson,  2  111.  App.  136; 
Doogan  v.  Tyson,  6  Gill  &  J.  (Md.) 
453;  Parrott  v.  Scott,  6  Mont.  340; 
Lomme  v.  Sweeney,  i  Mont.  5S4; 
Hicklin  v.  Nebraska  City  Nat.  Bank, 
8  Neb.  463;  Chadwick  v.  Badger,  9  N. 
H.  450;  Whittemore  v.  Jones,  5  N.  H. 
362;  West  V.  Caldwell,  23  N.  J.  L.  736; 
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21  N.  J.   L.   411;  Sweeney  z'.   Lomme, 

22  Wall.  (U.  S.)  208. 

Statutory  Requisites.  —  For  the  statu- 
tory requisites  as  to  conditions  of  bonds 
see  list  of  statutes  cited  supra,  note  i, 
p.  153. 

Where  the  statute  required  the  bond 
to  be  conditioned  to  prosecute  the  action 
to  effect  generally,  it  has  been  held 
that  a  bond  conditioned  to  prosecute  to 
effect  before  a  justice  of  the  peace  who 
did  not  have  final  jurisdiction  was  not 
void  as  not  complying  with  the  statute. 
Persse  v.  Watrous,  30  Conn.  139. 

An  omission  of  the  statutory  clause, 
"'  if  the  property  be  delivered  to  him," 
has  been  held  immaterial  and  not  to 
render  the  bond  invalid.  Arthur  v. 
Wallace,  8  Kan.  267. 

A  condition  in  the  bond  for  the 
return  of  the  chattels  in  like  good 
order  "  as  when  replevied  "  is  sufficient, 
where  the  statute  requires  that  the 
bond  be  conditioned  for  the  return  of 
the  chattels  in  like  good  order  "as 
when  taken."  Chandler  v.  Smith, 
14  Mass.  313. 

A  requirement  in  the  statute  that  the 
bond  contain  a  condition  "for  the 
prosecution  of  the  action  without  delay 
and  with  effect "  is  sufficiently  complied 
with  by  a  condition  "  for  the  prosecu- 
tion of  the  action,"  although  the  words 
"without  delay  and  with  effect"  be 
omitted.  Parrott  v.  Scott,  6  Mont. 
340. 

An  undertaking  which  omits  the  pro- 
vision of  the  statute  "  to  return  the 
property  to  the  defendant  in  case  judg- 
ment for  return  of  such  property 
is  rendered  against "  the  plaintiff, 
but  contains  all  the  other  statutory 
provisions,  is  not  void,  but  so  far  as 
it  goes  creates  a  binding  obligation 
against  the  signers.  Hicklin  v.  Ne- 
braska City  Nat.  Bank,  8  Neb.  463. 

Where  the  statute  provides  that  the 
condition  of  the  bond  shall  be  "to 
prosecute  the  suit  with  effect  and  with- 
out delay,  and  to  return  the  goods  and 
chattels  distrained,"  in  case  return 
shall  be  awarded,  a  bond  with  a  condi- 
tion "to  prosecute  the  suit  and  to 
return  the  same  goods  and  chattels,  if 
return  thereof  shall  be  adjudged,"  is 
sufficient.  West  v.  Caldwell,  23  N.  J. 
L.  736. 

Damages. — Where  the  statute  re- 
quired that  the  bond  be  conditioned 
"  to  pay  such  damages  and  costs  as  the 
defendant  shall  recover,"  it  was  held 
that  the  omission  of  the  word  "dam- 
ages "  rendered  the  bond  defective  and 


that  the  proceedings  must  be  dismissed. 
Simpson  v.  Wilcox,  18  R.  I.  40. 

For  Costs  Only. — A  bond  for  costs 
only  does  not  comply  with  the  statute, 
and  on  rule  the  suit  may  be  dismissed. 
Creamer  v.  Ford,  i  Heisk.  (Tenn.)  307. 

Description  of  Action  and  Parties.  — 
Bond  should  describe  the  action  and 
the  parties  thereto.  Chadwick  v.  Bad- 
ger,  9  N.  H.  450;  Rohrbough  v.  Leo- 
pold, 68  Tex.  254. 

In  Chadwick  v.  Badger,  9  N.  H. 
450,  the  bond  described  the  action  as 
one  to  be  heard  and  tried  before  Will- 
iam H.  Robertson,  Esq.,  at  Guilford  in 
our  said  county  of  Strafford,  on  the 
third  Tuesday  of  August  next.  It  was 
held  that  the  action  was  sufficiently 
described. 

Where  the  bond  was  headed  "  Leo- 
pold   Brothers  and  Company  v.  ," 

and  provided  that  the  plaintiffs  should 
pay  to  the  defendant  in  the  above  en- 
titled suit  such  damages  as  might  be 
awarded,  etc.,  without  naming  the 
defendant  or  giving  the  number  of 
the  suit,  it  was  held  that  the  writ 
should  have  been  quashed.  Rohr- 
bough V.  Leopold,  68  Tex.  254. 

Description  of  court  in  which  the  action 
is  to  be  prosecuted  need  not  be  given. 
Persse  v.  Watrous,  30  Conn.  139.  And 
naming  the  wrong  court  in  the  bond 
does  not  render  the  bond  invalid. 
Fuller  V.  Wright.  59  Ind.  333.  Where 
the  condition  of  the  bond  called  for 
the  appearance  of  the  plaintiff  "at  the 
next  County  Court  to  be  holden  at 
Dedham,  within  and  for  the  county  of 
Norfolk"  it  was  held,  in  an  action 
on  the  bond,  that  the  words  "  County 
Court"  must  be  taken  to  mean  the 
court  of  common  pleas  and  that  the 
bond  would  be  good  at  common  law, 
if  not  under  the  statute.  Arnold  v. 
Allen,  8  Mass.  147. 

Date  of  bond  has  been  held  to  be  im- 
material.    Chandler  v.  Smith,  14  Mass. 

313- 

Description  of  property  need  not  be 
given  in  the  bond.  Branch  v.  Branch, 
6  Fla.  314.  See  also  Kellogg  z/.  Boyden, 
126  III.  378. 

Date  of  Writ.  —  Where  the  bond  mis- 
states the  date  of  the  writ,  the  variance 
is  immaterial  and  the  bond  is  sufficient. 
Graves  v.  Shoefelt,  60  111.  462. 

Signature  of  Principal.  —  It  is  not,  as  a 
general  rule,  necessary  that  the  plain- 
tiff should  sign  the  bond.  Philippi 
Christian  Church  v.  Harbaugh,  64  Ind. 
240;  Cooper  V.  Brown.  7  Dana  (Ky.) 
333;    Howe  V.   Handley,    28    Me.    241; 
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State  of  Colorado. 

'        '  ss. 


County  of  Arapahoe.  \ 

In  the  District  Court  of  the  ^ffr^//^/ Judicial  District  of  the  State  of 
Colorado  within  and  for  the  County  of  Arapahoe. 

JO  in      oe,  p  ai        ,       i      Undertaking  on  Claim  and  Delivery  of 

Richard  Roe,  defendant.  )  P      7- 

Whereas,  it  is  alleged  by  the  plaintiff  in  the  above  entitled  action, 
that  the  defendant  in  the  said  action  has  in  his  possession  and 
unjustly  detains  certain  personal  property,  to  wit,  {describing  it), 
belonging  to  the  said  plaintiff,  to  the  possession  of  which  the  said 
plaintiff  is  lawfully  entitled,  of  the  value  oi  Jive  hundred  do\\3.vs; 

And  whereas,  the  said  plaintiff  being  desirous  of  having  the  said 
personal  property  delivered  to  himself,  and  a  writ  being  about  to 
issue  requiring  the  sheriff  of  the  said  county  oi  Arapahoe  to  take  the 
said  property  from  the  said  defendant: 

Now,  therefore,  we  the  undersigned,  residents  of  the  said  Arapahoe 
county,  in  consideration  of  the  premises,  and  of  the  delivery  of  said 
property  to  said  plaintiff,  do  hereby  undertake  and  acknowledge  to 
the  effect  that  we  are  jointly  and  severally  bound  unto  defendant, 
his  executors  or  administrators,  in  the  sum  of  one  thousand  doWdiVs^ 
(being  double  the  value  of  said  property  as  stated  in  the  affidavit), 
for  the  prosecution  of  the  said  action  without  delay  and  with  effect 
and  for  the  return  of  the  said  property  to  the  said  defendant  if  return 
thereof  be  adjudged,  and  for  the  payment  to  the  said  defendant  of 
such  sum  of  money  as  may,  from  any  cause,  be  recovered  against  the 
said  plaintiff.^ 

Dated  this  sixth  day  oi  July,  a.  d.  igOO.  Samuel  Short. 

William  West. 

{Justification  of  sureties.') 

Matter  of  Cahill,  4S  Mich.  616;   Pierse  jurisdictions.     See  statutes  cited  J«/ra, 

V.  Miles,  5  Mont.  549;  Rhodenbaugh  z/.  note  1,  p.  158. 

Carey,  i   West.   L.    Month.  (Ohio)  599,  It  has  been  held  that  the  officer  need 

2  Ohio  Dec.  (reprint)  162;  Shakman  v.  not  indorse   his  approval  on  the  bond-, 

Koch,  93  Wis.  595.  it  being  a  sufficient  acceptance  and  ap- 

Seal.  —  In  jurisdictions  where  private  proval  of  the  bond  for  him  to  turn  over 
seals  have  not  been  abolished,  the  re-  the  property  to  the  plaintiff  upon  re- 
plevin bond  must  be  sealed.  Edwin  v.  ceipt  of  the  bond.  Hartlep  v.  Cole, 
Cox,  6r  111.  App.  567;  Lovejoy  v.  i2oInd.  247.  And  the  issuing  of  a  writ 
Bright,  S  Blackf.  (Ind.)  206.  But  it  is  upon  the  filing  of  the  bond  is  held  a  suf- 
held  that  where  the  seals  are  omitted  ficient  approval  of  the  bond  by  a  justice, 
the  provisions  of  the  bond  as  a  contract  Coverdale  v.  Alexander,  82  Ind.  503. 
of  indemnity  should  receive  precisely  1.  Colorado.  —  Mills'  Anno.  Code 
the   same  construction  as  a    statutory  (i8g6),  §  81. 

replevin  bond.     Edwin  v.  Cox,  61  111.  See  also  list  of  statutes  cited  supra, 

App.  567.     See  also  Henoch  I/.  Chaney,  note  i,    p.    158;  and,  generally,    supra, 

61  Mo.  129.  note  3,  p.  194. 

Acknowledgment.  —  Unless   acknowl-  2.   Amount   of  undertaking    must    be 

edgment  of  bond  is  required  by  statute  double   the   value  of    the    property   as 

or  by   rule  of  court,  the    bond    is  not  stated  in  the  plaintiff's  affidavit.     Mills' 

void  because  it  is   not  acknowledged.  Anno.  Code  Colo.  (1S96),  §  81. 

Wheeler  v.  Paierson,  64  Minn.  231.  See  also  list  of  statutes  cited  supra. 

Approval  of  Bond.  —  Statutes    gener-  note  i,  p.   158;  and,  generally,  supra, 

ally  prescribe  by  whom  the  bond  must  note  3,  p.  194. 

be  approved,  and  they  vary  in  different  3.  Condition  of  undertaking    must   be 
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(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules  (1898),  No.  14,  §  2.) 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  first  day  of 
July,  19OO. 

John  Doe,  plaintiff,       ) 

against  V  At  Law.     No.  S06. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  and  Samuel  Short,  his  surety,  appear,  and,  submitting 
to  the  jurisdiction  of  the  court,  hereby  undertake  for  themselves, 
and  each  of  them,  their  and  each  of  their  heirs,  executors  and 
administrators,  to  abide  by  and  perform  the  judgment  of  the  court 
in  the  premises,  which  judgment  may  be  rendered  against  all  the 
parties  whose  names  are  hereto  affixed. 

Given  under  our  hands  t\)\s  first  day  oi  July,  a.  d.  \^00. 

John  Doe. 
Samuel  Short. 
Approved  this,  first  day  oi  July,  a.  d.  igOO. 

Calvin  Clark,  Clerk. ^ 

Form  No.  17608.' 

In  the  Posey  Circuit  Court,  State  of  Indiana,  October  term,  igOO. 

John  Doe,  plaintiff,       ^ 

against  \  Plaintiff's  Undertaking. 

Richard  Roe,  defendant.  ) 

We  undertake  to  the  defendant  that  the  plaintiff  will  prosecute 
this  action  with  effect  and  without  delay,  and  that  he  will  return  the 
property  to  the  defendant,  if  return  be  adjudged  by  the  court,  and 
that  he  will  pay  to  the  defendant  all  such  sums  of  money  as  may  be 
recovered  against  him  by  the  defendant  in  this  action  for  any  cause 
whatever.*  John  Doe,  (seal) 

July  2,  igOO.  Samuel  Small,     (seal) 

Approved  by  me  this  2d  day  oi  July,  igOO. 

Clyde  Culp,  Sheriff  of  Posey  County.* 

to  prosecute  the  action  without  delay  note  i.   p.    158;    and,  generally,  supra, 

and    with    effect,    and    to    return    the  note  3,  p.  194. 

property  to  the  defendant  if  judgment  3.    Indiana.  —  Horner's   Stat,  (igoi), 

of  return  is  awarded,  and  for  payment  §  1270. 

of  such  sum  as  may  for  any  cause  be  See  also  list  of  statutes  cited  supra, 

recovered  against  the  plaintiff.     Mills'  note  i,   p.    15S;  and,  generally,  supra. 

Anno.  Code  Colo.  (1896),  ^  81.  note  3,  p.  194. 

See  also  list  of  statutes  cited  supra,  4.  Condition  of  bond  shall  be  that  the 

note    I,   p.   158;  and,  ganerally,  supra,  plaintiff  will  prosecute  his  action   with 

note  3.  p.  194.  effect  and  that  he  will  return  the  prop- 

1.  Disttict  of  Columbia.  —  Comp.  Stat,  erty  to  the  defendant  if  return  be  ad- 
(1894),  c.  55,  §  129;  Supreme  Ct.  Com.  judged  by  the  court,  and  that  he  will 
L.  Rules  (189S),  No.  14,  §  2.  pay   to   the   defendant  all   such   sums 

See  also  list  of  statutes  cited  supra,  of  money  as   may  be  recovered  in   the 

note  I,   p.    158;  and,   generally,  supra,  action  for  any  cause  whatever.     Hor- 

note  3,  p.  194.  ner's  Stat.  Ind.  (1901),  §  1270. 

2.  Approval  of  sarety  must  be  by  clerk  See  also  list  of  statutes  cited  supra, 
of  the  court.  Dist.  of  Col.  Comp.  Stat,  note  r,  p.  158;  and,  generally,  Jw/ra, 
(1894),  c.  55,  §  129:  Supreme  Ct.  Com.  note  3,  p.  194. 

L.  Rules  (1898),  No.  14,  §  2.  6.    Approval.  —  The   surety    required 

See  also  list  of  statutes  cited  supra,     on  the  undertaking   must  be  approved 
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Know  all  men  by  these  presents  that  we,  Johti  Doe,  as  principal 
and  Samuel  Short  and  William  West,  as  sureties,  are  held  and  firmly 
bound  unto  Richard  Roe  in  the  penal  sum  of  otie  thousand  dollars,^  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  hereby  bind 
ourselves  firmly  by  these  presents. 

Dated  dX  Logan,  county  oi  Harrison,  on  this  y^rj-/ day  oi  July,  igOO. 

The  conditions^  of  this  bond  are  such,  that  whereas  the  above 
bounden  John  Doe  has  this  day  sued  out  of  the  office  of  the  clerk  of 
the  District  Court  in  and  for  Harrison  county,  loiua,  an  order  for  the 
recovery  of  specific  personal  property  against  the  ssLid  Richard  Roe 
to  obtain  the  possession  of  (^Here  set  forth  a  description  of  the  property 
to  be  replevied^  which  he  claims  to  be  of  the  value  oi  five  hu?idred  dol- 
lars, and  which  he  alleges  the  said  Richard  Roe  detains  from  him 
wrongfully, 

Now,  if  the  ssad  John  Doe  shall  appear  at  the  next  term  of  said 
court  and  prosecute  his  said  suit  to  judgment,  and  return  the  prop- 
erty if  a  return  be  awarded,  and  also  pay  all  costs  and  damages  that 
may  be  adjudged  against  him  in  said  action,  then  this  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and  virtue. 

John  Doe. 
Samuel  Short. 
William  West. 

(^Justification  of  sureties,  and  approval'^  as  in  Eorni  No.  4^568.) 

Form  No.  17610.' 

State  of  Kansas,  \  In  the  District  Court  in  and  for  the  county 

Cowley  County,    f     '  and  state  aforesaid. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas  the  above  named  plaintiff,  John  Doe,  has  this  first  day  of 
May,  igOO,  commenced  an  action  in  the  District  Court  in  and  for  the 
county  and  state  aforesaid  agSLinst  Richard  Roe,  for  the  recovery  of 

by  the  sheriff  to  whom  the  undertaking  of  the  court  and  prosecute  his  action  to 

was  given.     Horner's  Stat.  Ind.  (igor),  judgment,  and  return  the  property  if  a 

§  1270.  return   is  awarded,   and  pay  all  costs 

See  also  list  of  statutes  cited  supra,  and   damages    that  may  be    adjudged 

note   I,   p.   158;  and,  generally,  j-«//ra,  against  him.     Iowa  Code  (1897),  §  4167. 
note  3.  p.  194.  See  also  list  of  statutes  cited  supra, 

1.  lo-wa.  —  Code  (1897),  p  4167.  note  i,  p.   158;  and,  generally,  supra. 
See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 

note  I,  p.   158;  and,  generally,  supra,        4.  Approval. — Bond  shall  be  approved 
note  3,  p.  194.  by  the  clerk  of  the  court.     Iowa  Code 

2.  Amount  of  bond  shall  be  equal  to     (1897),  ^  4167. 

at    least  twice  the   value  of   the  prop-  See  also  list  of  statutes  cited  supra, 

erty  sought  to   be   taken.     Iowa  Code  note  i.  p.   158;  and,   generally,   supra, 

(1897),  ^  4167.  note  3,  p.  194. 

See  also  list  of  statutes  cited  supra,  5.  Kansas.  —  Gen.  Stat.  (1897),  c.  95, 

note  I,   p.   158;   and,  generally,  supra,  §  178. 

note  3.  p.  194.  See  also  list  of  statutes  cited  supra, 

3.  Condition  of  bond  shall  be  that  note  i,  p.  158;  and,  generally,  supra, 
plaintiff  will  appear  at  the  next  term  note  3,  p.  194. 
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certain  goods  and  chattels,  all  of  the  aggregate  value  oi  five  hundred 
dollars; 

Now  we,  Samuel  Short  and  William  West,  residents  of  said  county 
of  Cowley,  bind  ourselves  to  the  said  defendant,  Richard  Roe,  in  the 
sum  of  one  thousand  dollars,^  that  the  said  plaintiff  shall  duly  prose- 
cute the  above  entitled  action,  and,  if  a  return  of  the  property  therein 
delivered  to  him  be  adjudged,  that  he  will  deliver  the  same  to  the 
said  defendant,  and  that  he  will  pay  all  costs  and  damages  that  may 
be  awarded  against  him.^ 

Samuel  Short. 
William  West. 
Approved  by  me  thisy^r^^  day  of  May,  igOO. 

Calvin  Clark,  Clerk  of  the  District  Court. ^ 


Form  No.  i  7  6  i  i  .* 

Know  all  men  by  these  presents,  that  we,  John  Doe,  of  Greenfield, 
in  the  county  oi  Eranklin,  as  prmc'ipal,^  and  Samuel  Short  and  William 
West,  both  of  said  Greenfield,  as  sureties,^  are  holden  and  stand  firmly 
bound  unto  Richard  Roe,''  of  Greenfield,  in  the  sum  of  tivo  thousand 
dollars,^  for  the  payment  of  which  to  the  said  Richard  Roe,  or  his 
heirs,  executors,  administrators  or  assigns,  we  hereby  jointly  and 
severally  bind  ourselves,  our  heirs  and  administrators. 

The  condition®  of  this  obligation  is  such  that  whereas  the  above 


1.  Amount  of  undertaking  shall  be  not 
less  than  double  the  value  of  the  prop- 
erty as  staled  in  the  affidavit.  Kan. 
Gen.  Stat.  (1897),  c.  95,  §  178. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

2.  Condition  of  undertaking  shall  be 
that  the  plaintiff  shall  duly  prosecute 
the  action  and  pay  all  costs  and  dam- 
ages that  may  be  awarded  against  him, 
and,  if  the  property  be  delivered  to  him, 
that  he  will  return  the  same  to  the  de- 
fendant if  return  thereof  be  adjudged. 
Kan.  Gen.  Stat.  (1897),  c.  95,  §  178. 

See  also  list  of  statutes  cited  supra, 
note  I,  p,  158;  and,  generally,  supra, 
note  3,  p.  194. 

3.  Approval.  —  Undertaking  shall  be 
approved  by  the  clerk  of  the  court. 
Kan.  Gen.  Stat.  (1897),  c.  95,  ^  178. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194- 

4.  Massachusetts.  —  Pub,  Stat.  (1882), 
c.  184.  ^§  3,  12. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

6.  Principal  in  Bond.  —  The  bond  may 
be  given  by  the  plaintiff  in  the  suit  or 
by  someone  in  his  behalf.  Mass.  Pub. 
Stat.  (1882),  c.  184,  §§  3,  12. 


See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

6.  Sureties.  —  Two  or  more  sureties 
are  required.  Mass.  Pub.  Stat.  (1882), 
c.  184.  §§  3,  12. 

See  also  list  of  statutes  cited  supra, 
note  1,  p.  15S;  and,  generally,  supra, 
note  3,  p.  194. 

7.  Obligee  of  bond  must  be  the  defend- 
ant in  the  action.  Mass.  Pub.  Stat. 
(1882),  c.  184,  i;§  3,  12. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  1 58;  and,  generally,  supra, 
note  3,  p.  194. 

8.  Amount  of  bond  must  be  double  the 
value  of  the  property  to  be  replevied. 
Mass.  Pub.  Stat.  (1882),  c.  184,  ^§  3, 
12. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

9.  Condition  of  bond  shall  be  that  the 
plaintiff  prosecute  the  replevin  to  final 
judgment,  and  pay  such  damages  and 
costs  as  the  defendant  shall  recover, 
and  also  to  return  the  property  in  case 
such  shall  be  the  final  judgment. 
Mass.  Pub.  Stat.  (1882),  c.  184,  gg  3, 
12. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 
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honwdi  John  Doe,  on  the  second  di-a,y  oi  June,  a.  d.  19W,  sued  out  a  writ 
of  replevin  returnable  before  the  Superior  Court  to  be  holden  at 
Greenfield,  within  and  for  the  county  of  Franklin,  on  the  second  Mon- 
day ol  July,  A.  D.  \()00, 

Now,  if  the  above  bound  John  Doe  shall  prosecute  said  action  of 
replevin  to  final  judgment,  and  shall  pay  such  damages  and  costs  as 
the  said  Richard  Roe  shall  recover  against  him,  and  shall  also  return 
the  property  replevied  in  case  such  shall  be  the  final  judgment,  then 
this  obligation  shall  be  void;  otherwise  it  shall  be  and  remain  in  full 
force  and  virtue. 

In  witness  whereof  we  hereunto  set  our  hands  and  seals  this  second 
day  oi  June,  a.  d.  \i)00. 

Signed,  sealed  and  delivered  in  the  )  John  Doe.  (seal) 

presence  of  Francis  Fern.  >-  Samuel  Short,     (seal) 

William  Fenn.  )  William  West,     (seal) 

Franklin,  ss.  Greenfield,  June  2,  igOO. 

The  above  named  sureties  are  approved. 

John  Marshall,  Master  in  Chancery.^ 

Form  No.  i  7612.'' 

(^Tttle  of  court  and  cause  as  i?i  Form  No.  5920.^ 

Know  all  men  by  these  presents,  that  vje,  John  Doe,  the  plaintiff  ^ 
in  this  action,  as  principal,  and  Satnuel  Short  and  William  West,  sure- 
ties, are  held  and  firmly  bound  unto  Richard  Roe,  defendant  ■*  in  said 
action,  in  the  sum  of  nine  hundred  dollars,^  lawful  money  of  the 
United  States,  to  be  paid  unto  the  said  defendant,  his  heirs,  executors, 
administrators  or  assigns,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  xS\\'s,  first  day  ol  July,  a.  d.  x^OO. 

Whereas,  the  plaintiff  in  said  action,  which  is  brought  for  the 
recovery  of  the  possession  of  certain  personal  property,  claims  the 
immediate  delivery  of  such  property,  and  to  that  end  has  made,  or 
caused  to  be  made,  an  affidavit  therein,  as  prescribed  by  statute,  and 
has,    by    indorsement    thereon,    in   writing,   required   the   sheriff    of 

1.  Approval  of  sureties  may  be  made  note  i,  p.  158;  and,  generally,  supra, 
by  the  defendant  in  writing,  by  a  mas-     note  3.  p.  194. 

ter  in    chancery,  or   by   a  justice  of  a  3.  Obligor  in  bond  may  be  the  plaintiff 

police,    district    or     municipal    court,  or    some    third    person    in    his    behalf. 

Mass.   Stat.   (1895),   c.   388;    Pub.    Stat.  Minn.  Stat.  (1894),  §  5276. 

(1882),  c    184,  §  18.  See   also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note   i,   p.    158;  and,   generally,  supra, 

note  I,   p.   158;  and,   generally,  stlpra,  note  3,  p.  194. 

note  3.  p.  194.  4.  Obligee  in  bond    must   be   the   de- 

An  approval  by  the  defendant  or  by  fendant  in    the    action.      Minn.     Stat. 

a  master  in  chancery  is  not  essential  to  (1894),  §  5276. 

the   maintenance  of  an   action  on    the  See  also  list  of  statutes   cited  supra, 

bond.     It  is  merely  a  provision  which,  note   i,   p.    158;  and.  generally,  supra, 

if  complied  with,  relieves  the  officer  of  note  3,  p.  194. 

responsibility.      Stone    v.    Jenks,     142  5.  Amount  of  bond  must  be  double  the 

Mass.  519.  value   of   the   property  about  to  be  re- 

2.  Minnesota. — Stat.  (1894),  §  5276.  plevied.     Minn.  Stat.  (1894),  g  5276. 
See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
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Ramsey  county   to  take  the  property  therein   described   from    said 
defendant  and  dehver  the  same  to  said  plaintiff; 

Now,  therefore,  the  condition^  of  this  obligation  is  such,  that  if 
said  plaintiff  shall  prosecute  said  action  with  effect,  and  return  said 
property  to  said  defendant,  if  a  return  is  adjudged,  and  shall  pay  to 
him  such  sum  as  for  any  cause  may  be  recovered  against  the  plaintiff, 
then  this  obligation  shall  be  void,  otherwise  of  force. 
Signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Erancis  Ferti.       >  Safnuel  Short,      (seal) 

Richard  Eenn.       )  William  West,     (seal) 

(^Acknowledgftient,  justification  of  sureties  and  approval.^ 

Form  No.  i  7613.'^ 

(Miss.  Anno.  Code  (1S92),  §  3719  ) 
State  of  Mississippi,  ) 
De  Soto  County.         f 

Be  it  known  that  wt,  John  Doe,  principal,  and  Samuel  Short  and 
William  West,  sureties,  agree  and  bind  ourselves  to  ^dij  Richard  Roe, 
the  defendant, 2  the  sum  oi  one  thousand  do\\a.r%,*  unless  the  ^^ixd  Johtt 
Doe,  the  principal  and  plaintiff,  shall  prosecute  to  effect  his  writ  of 
replevin  against  Richard  Roe,  the  defendant,  for  certain  property 
(^Here  describe  the  property  and  give  the  value  of  each  article  separately), 
and  now  delivered  to  the  said  plaintiff  upon  the  execution  of  this 
bond;  and  shall,  without  delay,  return  said  property  to  the  said 
Richard  Roe,  the  defendant,  if  return  thereof  be  adjudged,  and  shall 
pay  to  the  said  Richard  Roe  such  damages  as  he  may  sustain  by  the 
wrongful  suing  out  of  the  said  writ,  and  such  costs  as  may  be  awarded 
against  him,  and  save  harmless  the  officer  who  replevied  said 
property.* 

Witness  our  signatures  thisyf/'M  day  oi  July,  a.  d.  \()00. 

John  Doe. 
Samuel  Short. 
William  West. 
Above  bond  is  approved  by  me  this  fifth  day  oi  July,  a.  d.  iqOO. 

Clyde  Culp,  Sheriff. 

note  I,  p.   15S;  and,   generally,  supra.         See  also  list  of  statutes  cited  supra, 
note  3,  p.  194.  note    i,   p.    158;   and,   generally,  supra, 

1.  Condition  of  bond  must  be  that  the     note  3,  p.  194. 

property  shall  be  returned  to  the  de-  4.    Amount   of  bond   shall   be  double 

fendant  if  a  return  shall  be  adjudged,  the  value  of  the  property,  to  be  ascer- 

and  for  the  payment  to  him  of  such  tained  by  the   valuation  of  the  officer, 

sum  as  for  any  cau§e  may  be  recovered  Miss.  Anno.  Code  (1892).  §  3717. 

against    the     plaintiff.       Minn.     Stat.  See  also  list  of  statutes  cited  supra, 

(1894),  fcj  5276.  note    I.   p.   158;  and,   generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 

note  I,  p.   158;  and,  generally,  supra,  6.    Condition  of    bond    shall    be   that 

note  3,  p.  194.  plaintiff    will    prosecute    the    writ    to 

2.  Mississippi.  —  Anno.  Code  (1892),  effect,  and  without  delay  make  return 
§  3717.  of   the  property    to   the    defendant    if 

See  also  list  of  statutes  cited  supra,  return   thereof  be  adjudged,  and  pay 

note  I,   p.   158;  and,  generally,   supra,  the  defendant  such  damages  as  he  may 

note  3,  p.  194.  sustain  by  the   wrongful   suing   out  of 

3.  Obligee  in  bond  shall  be  the  de-  the  writ,  and  also  such  costs  as  may 
fendant  in  the  writ.  Miss.  Anno.  Code  be  awarded  against  him,  and  save 
(1892),  §  3717.  harmless  the  officer  for  replevying  the 
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Form  No.  i  7  6  i  4  .' 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  state 
of  Montana  in  and  for  the  county  of  Missoula. 

John  ^^.,^^plaintiff,       \      Undertaking  on  Claim  and  Delivery  of 

T>-  1      J  n     ^  A  c     A     ^   \  Personal  Property. 

Richard  Roe,  defendant.  )  t-      .^ 

Whereas,  it  is  alleged  by  the  plaintiff  in  the  above  entitled  action 
that  the  defendant  in  the  said  action  has  in  his  possession,  and 
unjustly  detains,  certain  personal  property  belonging  to  the  said 
plaintiff,  to  the  possession  of  which  the  said  plaintiff  is  lawfully 
entitled,  of  the  value  oi  four  hundred  dioWdiVS,; 

And  whereas,  the  said  plaintiff  being  desirous  of  having  the  said 
personal  property  delivered  to  him,  and,  by  indorsement  in  writing 
upon  the  affidavit,  has  required  the  sheriff  of  the  said  county  of 
Missoula  to  take  the  said  property  from  the  said  defendant: 

Now,  therefore,  we,  the  undersigned,  residents  of  the  said  county, 
in  consideration  of  the  premises,  and  of  the  delivery  of  the  said 
property  to  the  said  plaintiff,  do  hereby  undertake  and  acknowledge 
to  the  effect  that  we  are  jointly  and  severally  bound  to  said  defend- 
ant ^  in  the  sum  of  eight  hundred  doWvi.r?,  (being  double  the  value  of 
said  property  as  stated  in  the  affidavit), ^  for  the  prosecution  of  the 
said  action,  and  for  the  return  of  the  said  property  to  the  said 
defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  to 
the  said  defendant  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  said  plaintiff.* 

Dated  this  first  day  oi  July,  a.  d.  \()00. 

John  Doe.  (seal) 

Samuel  Short.       (seal) 
William  West,     (seal) 

{^Justification  oj  sureties,  and  approval.') 

Form  No.  i  7  6 1  5  .* 
Know  all  men  by  these  presents,  that  we,  John  Doe,  Samuel  Short 

property.     Miss.    Anno.    Code    (1892),  the  value  of  the  property  stated  in  the 

§  3717-  affidavit.   Mont.  Code  Civ.  Proc.  (1895), 

See  also  list  of  statutes  cited  supra,  §  843. 

note  I,    p.    158;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note   i,  p.   15S;    and,  generally,  supra, 

1.  Alontana.  —  Code  Civ.  Proc.  (1895),  note  3,  p.  194. 

§  843.  4.  Condition  of  bond  must  be  for  the 

See  also  list  of  statutes  cited  supra,  prosecution   of  the  action  and  for  the 

note  I,   p.   158;  and,  generally,  supra,  return  of  the  property    to  the  defend- 

note  3,  p.  194.  ant  if  return  thereof  be  adjudged,  and 

Sureties.  —  Two    or    more    sufficient  for  the  payment   to  him  of  such  sum 

sureties    are    required.       Mont.     Code  as    may    for    any    cause    be    recovered 

Civ.  Proc.  (1895),  §  843.  against  the  plaintiff.     Mont.  Code  Civ. 

See  also  list  of  statutes  cited  supra,  Proc.  (1895),  §  843. 

note  I,    p    158;  and,    generally,   supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note  i,  p.   158;  and,  generally,  supra, 

2.  Obligeeof  bond  must  be  the  defend-  note  3,  p.  194. 

ant.   Mont  Code  Civ.  Proc.  (1895),  §843.  5.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 

See   dls  )  list  of  statutes  cited  supra,  2777,  ^  38. 

note  I,    p.  1 58;  and,   generally,    supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note   i,  p.   158;  and,  generally,  supra, 

8.  Amount  of  bond   must  be    double  note  3,  p.  194. 
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and  William  Wesi,^  of  the  township  of  Shrewsbury,  in  the  county  of 
Monmouth  and  state  of  Neiv  Jersey,  are  held  and  firmly  bound  unto 
Clyde  Culp,  sheriff  of  the  county  of  Monmouth,^  in  the  sum  of  one 
thousand  dollars, ^  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  Clyde  Culp,  sheriff  as  aforesaid,  his  executors, 
administrators  or  assigns;  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  Sealed  with  our 
seals,  dated  the  third  dsiy  oi  July,  one  thousand  7iine  hundred. 

The  condition*  of  this  obligation  is  such,  that  whereas  the  said 
Clyde  Culp,  sheriff  as  aforesaid,  is  about  to  replevy  certain  goods 
and  chattels,  to  wit,  {describing  them'),  valued  at  five  hundred  dollars, 
and  deliver  them  to  the  above  named  John  Doe,  by  virtue  of  a  writ 
of  replevin  issued  out  of  the  Circuit  Court  of  the  county  of  Mon- 
mouth at  the  suit  of  the  ssiii^  John  Doe  against  Richard  Roe, 

Now,  therefore,  if  the  s.dixd.  John  Doe  shall  prosecute  his  said  suit 
of  replevin  in  the  said  court  with  effect  and  without  delay,  and  shall 
duly  return  the  said  goods  and  chattels,  if  a  return  thereof  shall  be 
adjudged,  then  the  above  obligation  to  be  void;  otherwise  to  remain 
in  force. 

Signed,  sealed  and  delivered  )  John  Doe.  (seal) 

in  the  presence  of  >•  Samuel  Short,      (seal) 

Abraha?n  Kent.  )  William  West,     (seal) 

(^Justification  of  sureties.) 

Form  No.  1 7  6  i  6 ,' 

(N.  Mex.  Comp.  Laws  (1897),  §  2755.) 

Know  all  men  by  these  presents,  that  we,  /ohnDoe,  as  principal, 
and  Samuel  Short  and  William  West,  as  his  sureties,  are  held  and 
firmly  bound  unto  Clyde  Culp  {the  officer  to  whom  the  writ  is  directed)^ 
in  the  sum  of  nine  hundred  dollars,'  for  the  payment  of  which  sum 

1.  Surety.  —  One  sufficient  surety  is  the  property  in  case  a  return  be 
required.  N.  J.  Gen.  Stat.  (1895),  p.  awarded.  N.  J.  Gen.  Stat.  (1895),  p. 
2777.  S  38.  2777,  S  38. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  1,  p.   158;  and,  generally,   supra,  note  i,  p.   158;  and,  generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

2.  Obligee  of  bond  must  be  the  sheriff  5.  New  Mexico.—  Comp.  Laws  (1897), 
or  coroner.     N.  J.  Gen.  Stat.  (1895),  p.  §  2743. 

2777.  §  38.  See  also  list  of  statutes  cited  supra, 

See'^also  list  of  statutes  cited  jw/ra,  note   i,  p.   158;  and,  generally,  supra, 

note  I,  p.   158;  and,  generally,    supra,  note  3,  p.  194. 

note  3,  p.  194.  6.  Obligee  of  bond  shall  be  the  officer 

3.  Amount  of  bond  must  be  double  the  to  whom  the  writ  is  directed.  N.  Mex. 
value  of  the  property  as  ascertained  by  Comp.  Laws  (1897),  §  2743. 

the  oath  or  affirmation  of  one  or  more  See  also  list  of  statutes  cited  supra, 

disinterested  parties.     N.  J.  Gen.  Stat,  note  i,  p.   158;  and,   generally,  supra, 

(1895),  p.  2777,  §  38.  note  3,  p.  194. 

See  also  list  of  statutes  cited  supra,  7.  Amount  of  bond  shall  be  double  the 

note  I,  p.   158;  and,  generally,  supra,  value  of  the  property.     N.  Mex.  Comp. 

note  3,  p.  194.  Laws  (1897),  §  2743. 

4.  Condition  of  bond  must  be  for  the  See  also  list  of  statutes  cited  supra, 
prosecution  of  the  suit  with  effect  and  noie  I,  p.  158;  and,  generally,  supra, 
without  delay,   and  for  due  return  of  note  3,  p.  194. 
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well  and  truly  we  hold  ourselves  and  our  heirs,  executors  and  admin- 
istrators firmly  by  these  presents,  signed  with  our  hands  and  seals, 
and  dated  this  the  first  day  oi  July,  a.  d.  \()00.  The  condition^  of 
the  above  obligation  is  such  that  whereas  the  above  mentioned  John 
Doe  has  applied  for  a  writ  of  replevin  from  the  clerk  of  the  probate 
court  of  the  county  of  San  Miguel,  which  writ  is  directed  to  {Here  state 
the  name  of  the  ofiicer  to  whotfi  the  writ  is  directed),  returnable  to  the 
next  term  of  the  district  court  to  be  begun  and  holden  at  the  town 
of  Las  Vegas,  \n  and  for  the  county  of  San  Miguel,  the  {Here  state  the 
day  on  which  the  term  of  the  district  court  commences').  Now  if  the  said 
John  Doe  shall  prosecute  his  said  action  without  delay  and  with 
effect,  and  shall  deliver  the  property  replevied  to  Clyde  Culp,  in  the 
event  of  the  restitution  being  so  adjudged  by  the  said  court,  shall 
keep  harmless  the  said  (^Here  state  the  name  of  the  officer),  and  shall 
pay  all  the  costs  which  may  arise  from  the  said  replevin,  then  this 
obligation  shall  be  null  and  of  no  value,  otherwise  the  same  shall 
remain  in  full  force  and  effect, 

John  Doe.  (seal) 

Samuel  Short.       (seal) 
William  West,     (seal) 
(^Justification  of  stireties.) 

Form  No.  i  7  6  i  7.* 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

Whereas  the  plaintiff  in  this  action  has  made  an  affidavit  that  the 
defendant  therein  wrongly  detains  certain  chattel  in  the  said  affidavit 
particularly  described,  of  the  value  of  three  hundred  dollars,  and  the 
plaintiff  claims  the  delivery  of  such  chattel  as  provided  for  in  section 
1694  of  the  Code  of  Civil  Procedure;  now,  therefore,  and  in  con- 
sideration of  the  taking  of  said  chattel  or  any  part  thereof,  by  the 
sheriff  of  the  county  or  Erie,  by  virtue  of  the  said  affidavit  and  the 
requisitions  thereupon  indorsed,  we,  the  undersigned,  Samuel  Shori,^ 
merchant,  residing  at  No.  100  A  street  in  the  city  of  Buffalo,  and 
William  West,  merchant,  residing  at  No.  102  A  street  in  said  city  of 
Buffalo,  do  hereby  jointly  and  severally  undertake  and  become  bound 
to  the  defendant  in  the  sum  of  nine  hundred  dollars*  for  the  prosecu- 
tion of  the  action;  for  the  return  of  the  chattel  to  the  defendant,  if 
possession  thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is 
discontinued  before  the  chattel  is  returned  to  the  defendant;  and  for 

1.  Condition  of  bond  shall  be  for  the  note  i,  p.  15S;  and,  generally,  'supra, 
prosecution  of  the  suit  with  effect  and     note  3,  p.  194. 

without  delay,  to   make  return  of  the  3.  Sureties.  —  The  undertaking  must 

property    if    return    is    adjudged,    and  be   executed   by  at   least  two  sureties, 

keep  harmless  the  officer,  and  pay  all  N.  Y.  Code  Civ.  Proc,  §  1699. 

costs  that  may  accrue.     N.  Mex.  Comp.  See  also  list  of  statutes  c\\.e.d  sut>ra. 

Laws  (1897),  §  2743.  note   l,   p.    158;   and,   generally,  stlpra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 

note  I,  p.   158;  and,   generally,  supra,  4.  Amount  of  undertaking  shall  be  not 

note  3,  p.  194.  less  than  twice  the  value  of  the  chattel 

2.  New  York, — Code  Civ.  Proc,  §  as  stated  in  the  affidavit.  X.  Y.  Code 
1699.  Civ.  Proc,  ^  1699. 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 
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the  payment  to  the  defendant  of  any  sum  which  the  judgment  awards 
to  him  against  the  plaintiff.^ 
Dated ////y  i,  19^^?. 

Samuel  Short. 
William  West. 
(^Acknowledgment,  and  justification  of  sureties?^ 

Form  No.  17618.' 

(7/V/<?  of  court  as  in  Form  No.  5937.) 

John  Doe,  plaintiff,      ) 

against  V  Before  Calvin  Clark,  Clerk  Superior  Court. 

Richard  Roe,  defendant.  ) 

Whereas,  affidavit  has  been  made  by  the  plaintiff  in  this  action 
that  the  defendant  therein  wrongfully  detains  certain  personal  prop- 
erty in  said  affidavit  mentioned,  of  the  value  of  five  hundred 
dollars,  and  the  plaintiff  claims  the  immediate  delivery  of  such 
property,  in  accordance  with  the  statute  in  such  case  made  and 
provided; 

Now,  therefore,  and  in  consideration  of  the  taking  of  said  property, 
or  any  part  thereof,  by  Clyde  Culp,  the  sheriff  of  the  county  of  Wake,  by 
virtue  of  the  said  affidavit  and  requisition  thereupon  indorsed,  we, 
the  undersigned,  Samuel  Short,"^  of  the  county  of  Wake,  and  William 
West,  of  the  county  of  Wake,  do  hereby  undertake  and  become  bound 
to  the  defendant*  in  the  sum  of  one  thousand  dollars,^  for  the  prose- 
cution of  the  action  by  the  plaintiff  before  the  Superior  Court  of 
Wake  county  against  the  defendant  for  wrongfully  detaining  the  said 
property,  for  the  return  of  the  said  property  to  the  defendant,  or  so 
much  thereof  as  shall  be  taken  by  virtue  of  the  said  affidavit  and 
requisition  thereupon  indorsed,  with  damages  for  its  deterioration 
and  detention  if  return  can  be  had,  and  if,  for  any  cause,  return  can- 
not be  had,  for  the  payment  to  him  of  such  sum  as  may  be  recovered 
against  the  plaintiff,  for  the  value  of  the  property  at  the  time  of  the 

note  I,  p.   158;   and,  generally,  supra,  note  i,   p.    15S;  and,  generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

1.  Condition  of  undertaking  shall  be  3.  Sureties.  —  The  undertaking  must 
that  the  sureties  are  bound  in  a  speci-  be  executed  by  one  or  more  sufficient 
fied  sum  for  the  prosecution  of  the  ac-  sureties.  N.  Car.  Code  (1883),  §  324. 
tion,  for  the  return  of  the  chattel  to  the  See  also  list  of  statutes  cited  supra, 
defendant,  if  possession  thereof  is  ad-  note  i,  p.  158;  and,  generally,  supra, 
judged  to  him,  or  if^the  action  abates  note  3,  p.  194. 

or  is  discontinued  before  the  chattel  is  4.  Obligee  of  undertaking  must  be  the 

returned  to  the  defendant,  and  for  the  defendant.     N.  Car.  Code  (1883),  §  324. 

payment  to  the  defendant  of  any  sum  See  also  list  of  statutes  cited  supra, 

which    the  judgment    awards    to    him  note  i,   p.   158;  and,  generally,  stipra, 

against  the  plaintiff.     N.  Y.  Code  Civ.  note  3,  p.  194. 

Proc,  §  1699.  C\  Penalty  of  the  undertaking  must  be 

See  also  list  of  statutes  cited  j«/r<i:,  an    amount   double    the    value    of    the 

note  I,  p.   158;  and,  generally,  supra,  property  as  stated  in  the  affidavit.     N. 

note  3,  p.  194.  Car.  Code  (1883),  §  324. 

2.  North    Carolina.  —  Code  (1883),    §  See  also  list  of  statutes  cited  jw/ra,' 
324.  note  I,   p.   158;    and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,     note  3,  p.  194. 
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seizure,  with    interest    thereon,  and  damages  for  such  seizure  and 
detention.^ 

Signed  and  delivered  in  presence  |  Samuel  Short. 

of  Richard  Fern.  \  William  West. 

{^Justification  of  sureties,  and  approval^ 

Form  No.  i  7  6  i  9  .* 

(  Title  of  court  and  cause  as  in  Form  No.  5928. ) 

Whereas  the  plaintiff  in  the  above  entitled  action,  which  is  brought 
for  the  recovery  of  the  possession  of  certain  personal  property, 
claims  the  immediate  delivery  of  such  property,  and  to  that  end  has 
made,  or  caused  to  be  made,  an  affidavit  therein  as  prescribed  by 
statute,  and  has  by  indorsement  thereon,  in  writing,  required  the 
sheriff  oi  Ric/i/and  county,  in  said  state,  to  take  the  property  therein 
described  from  said  defendant  and  deliver  the  same  to  the  said 
plaintiff; 

Now,  therefore,  we,  fohn  Doe,  as  principal,  and  Samuel  Short  and 
William  West,  as  sureties,*  do  undertake,  promise  and  agree  to  and 
with  said  defendant  that  said  plaintiff  shall  prosecute  said  action 
with  effect,  and  return  said  property  to  said  defendant  if  a  return  is 
adjudged,  and  shall  pay  to  him  such  sum  as  for  any  cause  may  be 
recovered  against  said  plaintiff  in  said  action.* 

Conditioned,  however,  that  our  liability  hereunder  shall  not  exceed 
the  sum  of  nine  hundred  dollars.^ 

Dated  t\\\%  first  day  oi  July,  a.  d.  igOO. 
Signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Abraham  Kent.       >  Samuel  Short.       (seal) 

Francis  Fern.         )  William  West,     (seal) 

(^Justification  of  sureties,  and  approval.') 

1.  Condition  of  undertaking  must  be  ficient  sureties.  N.  Dak.  Rev.  Codes 
for   the   return   of  the   property  to  the     (1895),  §  5334. 

defendant,  if  return  be  adjudged,  and  See  also  list  of  statutes  cited  supra, 

for  the  payment  to  him  of  such  sum  as  note  i,   p.   158;  and,   generally,  supra, 

may  for  any  cause  be  recovered  against  note  3,  p.  194. 

the  plaintiff.  N.  Car.  Code  (1883),  §  5.  Condition  of  undertaking  must  be 
324.  for  the  prosecution  of  the  action  and 
See  also  list  of  statutes  cited  supra,  for  the  return  of  the  property  to  the  de- 
note I,  p.  158;  and,  generally,  supra,  fendant  if  return  is  adjudged,  and  for 
note  3,  p.  194.  the  payment  to  him  of  such  a  sum  as 

2.  Approval  of  sureties  must  be  by  may  for  any  cause  be  recovered  against 
the  sheriff.  N.  Car.  Code  (1883).  §  the  plaintiff.  N.  Dak.  Rev.  Codes 
324.  (1895).  §  5334- 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.    158;  and,  generally,   supra,  note  i,  p.   158;  and,  generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

3.  JVorth  Dakota. — Rev.  Codes  (1895),  6.  Penalty  of  undertaking  must  bean 
§  5334.  amount  double  the  value  of  the  prop- 
See  also  list  of  statutes  cited  supra,  erty  as  stated  in  the  affidavit.     N.  Dak. 

note  I,  p.    158;  and,  generally,  supra,  Rev.  Codes  (1895),  §  5334. 

note  3,  p.  194.  See  also  list  of  statutes  cited  supra, 

4.  Sureties.  —  Plaintiff's  undertaking  note  i,  p.  158;  and,  generally,  supra, 
must  be  e-xecuted  by  one  or  more  suf-  note  3.  p.  194. 
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Form  No.  17620.' 

The  State  of   Ohio,  \  ^^     j^  ^^^^^  ^^  Common  Pleas. 
Hamilton  County.      J  •' 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  an  order  has  been  issued  from  the  Court  of  Common  Pleas 
in  and  for  said  county  in  the  above  entitled  action,  now  pending 
therein,  for  the  delivery  of  certain  goods  and  chattels  named  in 
said  order,  dated  t\\^  first  day  of  July,  igOO; 

And  whereas,  said  order  was  delivered  to  Clyde  Culp,  sheriff  of 
said  county,  and  the  said  sheriff,  by  virtue  thereof,  has  taken  said 
goods  and  chattels,  and  the  value  of  the  same  has  been  assessed  by 
two  responsible  persons,  under  oath,  at  the  sum  of  four  hundred 
dollars: 

Now,  therefore,  we,  John  Doe  and  Samuel  Shorty  undertake  to  the 
said  Richard  Roe,  defendant  ^  in  said  action,  in  the  penal  sum  of 
eight  hundred  dollars,*  that  the  said  plaintiff,  John  Doe,  shall  duly 
prosecute  the  said  action,  and,  in  case  judgment  shall  be  against 
said  plaintiff,  that  he  will  return  the  aforesaid  property  taken  as 
aforesaid,  or  pay  the  value  thereof  as  assessed,  as  aforesaid,  at  the 
election  of  the  said  defendant,  and  that  he  will  pay  the  damages 
assessed  for  the  taking,  detention  and  injury  of  the  said  property 
and  the  costs  that  may  be  awarded  against  him.^ 

Dated  this  sixth  day  ol  July,  igOO.  John  Doe. 

Safnuel  Short. 

Signed  in  my  presence  and  approved  by  me  this  sixth  day  oi  July^ 
1^00. 

Clyde  Culp,  Sheriff. 

Form  No.  17621.* 

Know  all  men,  that  we,  John  Doe,  of  Bristol,    in    the  county  of 

1.  Ohio. — Bates'  Anno.  Stat.  (1897),  property  taken.  Bates'  Anno.  Stat. 
§  5819.  Ohio  (1897),  §§  5819,  6616. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;   and,  generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

2.  Sureties.  —  Undertaking  of  plain-  5.  Condition  of  undertaking  must  be 
tiff  must  be  by  one  or  more  sufficient  for  the  return  of  the  property  taken 
sureties.  Bates'  Anno.  Stat.  Ohio  or  the  value  thereof,  at  the  election  of 
(1897),  §g  5819,  6616'.  the  defendant,  and  for   the  payment  of 

See  also  list  of  statutes  cited  supra,  the  damages  assessed   for  the  taking, 

note  I,   p.  158;  and,  generally,  supra,  detention   and   injury  of  the  property, 

note  3,  p.  194.  and  costs.      Bates'   Anno.    Stal.   Ohio 

3.  Obligee  of  undertaking  must  be  the  (1897),  §§  5819,  6616. 

defendant  in  the  action.     Bates'  Anno.  See  also  list  of  statutes  cited  supra, 

Stat.  Ohio  (1897),  §§  5819,  6616.  note   i,   p.   158;  and,   generally,  jw/ra, 

See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 

note  I,  p.   158;  and,  generally,  supra,  6.  Rhode  Island. — Gen.   Laws  (1896), 

note  3,  p.  194.  c.  272,  {?  3. 

4.  Penalty  of  undertaking  must  be  See  also  list  of  statutes  cited  supra, 
in  an  amount  double  the  value  of  the  note  i,   p.   15S;   and,  generally,  supra, 

note  3,  p.  194. 
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Bristol  and  state  of  Rhode  Island  and  Providence  Plafiiations,  as  prin- 
cipal, and  Samuel  Short  and  Williavi  West,  both  of  Bristol,  in  the 
county  of  Bristol,  as  sureties,  are  firmly  bound  to  Richard  Roe  in  the 
sum  of  tivo  thousand  dollars,^  being  double  the  value  of  the  goods 
and  chattels  replevied,  to  be  paid  to  said  Richard  Roe,  his  executors, 
administrators  or  assigns;  to  which  payment  we  bind  ourselves,  our 
several  and  respective  heirs,  executors  and  administrators,  jointly 
and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  \M\s  first  day  oi  July,  a.  d.  \<)00, 
at  Bristol  aforesaid. 

The  condition^  of  this  obligation  is,  that  whereas  said  John  Doe 
hath  commenced  an  action  of  replevin  against  said  Richard  Roe  for 
wrongfully  taking  and  detaining  the  following  goods  and  chattels, 
to  wit,  {describing  property),  before  Common  Pleas  division  of  the 
Supreme  Court,  at  the  next  term  thereof  to  be  holden  at  Bristol, 
within  and  for  said  county  of  Bristol,  on  the  third  Monday  of  Septem- 
ber,  A.  D.   \()00, 

Now,  if  saidyi7,^«  Doe  shall  prosecute  said  writ  of  replevin  to  final 
judgment,  and  pay  such  damages  and  costs  as  said  Richard  Roe  shall 
recover  against  him,  and  shall  also  return  and  restore  the  same 
goods  and  chattels,  in  like  good  order  and  condition  as  when  taken, 
in  case  such  shall  be  the  final  judgment  on  said  writ,  then  this 
obligation  shall  be  void;  otherwise  shall  remain  and  be  in  full  force 

nd  effect, 
signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Richard  Fern.        >  Samuel  Short,     (seal) 

William  Fenn.       )  William  West,     (seal) 

Form  No.  17622.' 

We,  John  Doe,  Samuel  Short  2iX\6.  William  West,  acknowledge  ourselves 
indebted  to  Richard Roe^  in  the  sum  of  eight  hundred  dollars,^  to  be 
void  if  the  said  John  Doe  shall  abide  by  and  perform  the  judgment 
of  the  court  in  an  action  of  replevin,  which  the  said  John  Doe  is  about 
to   commence  against  the  said  Richard  Roe  in  the  Circuit  Court  of 

1.  Amount  of  bond  shall  be  double  the  note  i,  p.  15S;  and,  generally,  j«/r<j, 
value  of  the   goods  and  chattels  to  be     note  3,  p.  194. 

replevied.     R.     I.     Gen.    Laws    (1896),         3.    Tennessee. — Code  (1S96),  §  5131. 
c.  272,  ti  3.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes   cited  supra,  note   i,    p.    158;   and,  generally,  supra, 

note   I,    p.    158;  and,  generally,  supra,  note  3,  p.  194. 
note  3,  p.  194.  4.  Obligee  of  bond    must   be    the  de- 

2.  Condition  of  bond  shall  be  to  prose-  fendant  in  the  action.  Tenn.  Code 
cute  the  writ  of  replevin  to  final  judg-  (1896),  §  5131. 

ment,  to  pay  such  damages  and  costs  See  also  list  of  statutes  cited  supra, 

as  the  defendant  in  the  writ  may  re-  note   i.  p.    158;   and,  generally,  supra, 

cover  against    the    plaintiff,    and    also  note  3,  p.  194. 

to   return  and   restore   the  goods  and  5.    Penalty  of  bond   must   be   in    an 

chattels  in  like  good  order  and  condi-  amount  double  the  value  of  the   prop- 

tion  as  when  taken,  in  case  such  shall  erty.     Tenn.  Code  (1896),  5^  5131. 

be    the    final    judgment   on    the    writ.  See  also  list  of  statutes  cited  supra, 

R.  I.  Gen.  Laws  (1896;,  c.  272,  >?  3.  note   i,    p.    158;  and,   generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 
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Hamilton  county,  Tennessee,  for  certain  personal  property,  to   wit, 
{describing  if)}- 

Witness  our  hands  this  first  day  ol  July,  igOO. 

John  Doe. 
Samuel  Short. 
'  William  West. 


Form  No.  i  7  6  2  3 .« 


ss. 


In  the  District  Court  of  the  Z'-^/ri/ Judicial 
District, 


Undertaking  on  Claim  and  Delivery  of 
Personal  Property 


State  of  Utah,  ) 

County  of  Salt  Lake.  \ 

John  Doe,   plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  it  is  alleged  by  the  plaintiff  in  the  above  entitled  action 
that  the  defendant  in  the  said  action  has  in  his  possession  and  unjustly 
detains  certain  personal  property  belonging  to  the  said  plaintiff,  to 
the  said  possession  of  which  the  said  plaintiff  is  lawfully  entitled,  of 
the  value  ol  Jive  hundred  dollars; 

And  whereas,  the  said  plaintiff  is  desirous  of  having  the  said  per- 
sonal property  delivered  to  him,  and  by  indorsement  in  writing  upon 
the  affidavit  has  required  the  sheriff  of  Salt  Lake  county,  state  of 
Utah,  to  take  the  property  from  the  said  defendant: 

Now,  therefore,  we,  Samuel  Short  and  William  West,  the  under- 
signed sureties,-^  being  residents  and  householders  within  the  state 
of  Utah,  county  of  Salt  Lake,  in  consideration  of  the  premises  and 
the  delivery  of  said  property  to  the  plaintiff,  do  hereby  undertake 
and  acknowledge  that  we  are  jointly  and  severally  bound  to  Richard 
Roe,  the  defendant  in  the  aforesaid  action,*  in  the  sum  of  one  thou- 
sand dolldirs^  (being  a  sum  double  the  value  of  said  property  as  stated 
in  the  said  affidavit),  for  the  prosecution  of  the  said  action,  for  the 
return  of  the  said  property  to  the  defendant,  if  return  thereof  be 


1.  Condition  of  bond  must  be  that  if 
plaintiff  abide  by  and  perform  the 
judgment  of  the  court  the  bond  will 
be  void.     Tenn.  Code  (1896),  §  5131. 

See  also  list  of  statutes  citei  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

Where  the  condition  of  the  bond  was 
that  "  the  said  Minnie  Ganeman  shall 
abide  by  and  faithfully  perform  such 
order  and  decree  as  the  court  may 
make  in  this  cause,  and  return  said 
property  or  pay  such  moneys  as  the 
court  may  order,  then  this  bond  to 
be  void,"  it  was  held  not  to  comply  with 
the  statute.  Muhling  v.  Ganeman,  4 
Baxt.  (Tcnn.)  88. 

2.  Utah.  —  Rev.  Stat.  (1S98),  §  3048. 
See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra, 
note  3,  p.  194. 


3.  Sureties.  —  Plaintiff's  undertaking 
must  be  executed  by  two  or  more  suf- 
ficient sureties.  Utah  Rev.  Stat.  (1898), 
g  3048. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

4.  Obligee  of  undertaking  must  be  the 
defendant  in  the  action.  Utah  Rev. 
Stat.  (i8q8),  §  3048. 

See  also  list  of  statutes  cited  supra, 
note  T,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

5.  Penalty  of  undertaking  must  be  in 
an  amount  double  the  value  of  the 
property  stated  in  the  affidavit.  Utah 
Rev.  Stat.  (1898).  §  3048. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 


212 


Volume  16. 


17623.       REPLEVIN,  CLAIM  AND  DELIVERY.       17624. 

adjudged,  and  for  the  payment  to  the  said  defendant  of  such  sum  as 
may  from  any  cause  be  recovered  against  the  said  plaintiff.^ 

Samuel  Short.      (seal) 


{^Justification  of  sureties. ) 


William  West,     (seal) 


Form  No.  17624.* 

■^       •  /  In  Windsor  County  Court. 

R'  h     d  R      \  ^^^^"^^^^  Term,  a.  d.  19W. 

Know  all  men  by  these  presents,  that  we,  John  Doe,  of  Woodstock, 
in  the  county  of  Windsor,  in  the  state  of  Vermont,  as  principal,  and 
Samuel  Short,  of  Woodstock,  in  the  county  of  Windsor  and  state  of 
Vermont,  as  surety,^  are  held  and  firmly  bound  unto  Richard  Roe, ^  of 
Woodstock,  in  the  county  of  Windsor  and  state  of  Verfnont,  in  the  sum 
oi  five  hundred  dollars,^  to  be  paid  to  the  said  Richard  Roe  or  his 
certain  attorney,  executors,  administrators  and  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  firmly  by  these  presents 

Signed  with  our  hands  and  sealed  with  our  seals. 

Dated  at  Woodstock,  in  the  county  of  Windsor,  this  twenty-fourth 
day  of  October,  a.  d.  igOO.* 

VVhereas  the  said  fohn  Doe  has  sued  out  his  writ  of  replevin 
against  the  said  Richard  Roe,  bearing  date  the  twenty-fourth  day  of 
October,  a.  d.  \gOO,  and  made  returnable  to  a  term  of  the  County 
Court,  next  to  be  held  at  Woodstock,  in  the  county  of  Windsor,  on  the 
fourth  day  of  December,  a.  d.  \<^00,  directed  to  any  sheriff  or  constable 
in  the  state,  and  commanding  him,  among  other  things,  to  replevy 
certain  goods  and  chattels  in  said  writ  specified:  now  the  condition^ 

1.  Condition  of  undertaking  must  be  ant  in  the  action.  Vt.  Stat.  (1894),  §§ 
for  the  prosecution    of  the   action,   for     1459,  1472. 

the   return  of  the   property  to  the  de-  See  also  list  of  statutes  cited  supra, 

fendant  if  return  be  adjudged,  and  for  note   i,   p.   158;  and,  generally,  supra, 

the   payment   to    him   of   such   sum  as  note  3.  p.  194. 

may    from    any    cause    be    recovered  5.  Penalty   of  bond    must    be   in    an 

against  the  plaintiff.      Utah  Rev.  Stat,  amount  double  the  value  of  the  prop- 

(1898),  §  3048.  erty  to  be  replevied.     Vt.  Stat.  (1894), 

See  also  list  of  statutes  cited  supra,  §§  I459>  1472. 

note  r,  p.   158;  and,   generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note  i,  p.   158;  and,  generally,  supra, 

2.  Vermont. — Stat.    (1894),    §§   1459,  note  3,  p.  194. 

1472.  6.  Condition  of  bond  must  be  that  the 

See  also  list  of  statutes  cited  supra,  plaintiff  will  prosecute  the  replevin  to 

note  I,   p.   158;  and,   generally,  supra,  final  judgment  and  pay  such  damages 

note  3,  p.  194.  and  costs    as    the    defendant    recovers 

3.  Surety.  —  Sufficient  surety  is  re-  against  him,  and  also  to  return  the 
quired  on  plaintiff's  bond.  Vt.  Stat,  property  if  such  is  the  final  judgment. 
(1894),  |§  1459,  1472.  Vt.  Stat.  (1894),  §g  1459,  1472. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 

note  I,   p.    158;    and,  generally,  supra,  note  i,   p.    158;  and,   generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

One  surety  in   addition  to  the  plain-  In  replevin  of  beasts  distrained  or  im- 

tiff  or  someone  in  his  behalf  is  all  that  pounded,    the    bond,    omitting   formal 

is  required.      Bent  v.  Bent,  43  Vt.  43.  ,  parts,  is  as  follows: 

4.  Obligee  of  bond  must  be  the  defend-  Whereas,  Richard  Roe  has  distrained 
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of  the  above  obligation  is  such,  that  if  the  sa.\6.  John  Doe  shall  prose- 
cute his  said  replevin  to  final  judgment,  and  pay  such  damages  and 
costs  as  the  said  Richard  Roe  shall  recover  against  him,  and  shall 
also  return  said  property  so  to  be  replevied,  in  case  such  shall  be 
the  final  judgment,  then  this  obligation  shall  be  void;  otherwise  to 
be  and  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Richard  Eern         >  Samuel  Short,     (seal) 

Erancis  Eenn. 

Form  No.  17625.' 

State  ol  Wisconsin,   \  j^  ^j^^  Circuit  Court  for  Milwaukee  county. 
Mihvaukee  County,  j  ^ 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas  John  Doe,  the  above  named  plaintiff,  has  made  affidavit 
that  he  is  the  owner  of  and  is  lawfully  entitled  to  the  possession  of 
certain  personal  property  described  in  said  affidavit,  as  follows,  to 
wit,  {describing  property),  and  that  said  property  is  wrongfully 
detained  h-^  Richard  Roe,  the  defendant  above  named,  the  alleged 
cause  of  which  detention  is  set  forth  in  said  affidavit;  and  whereas 
the  aforesaid  John  Doe,  in  said  affidavit,  states  that  the  said  property 
has  not  been  taken  for  a  tax,  assessment  or  fine,  pursuant  to  statute, 
or  seized  under  any  execution  or  attachment  against  the  property  of 
the  s^xd.  John  Doe,  and  that  the  value  of  said  property  is  oi  four 
hundred  dollars;  and  whereas  the  immediate  delivery  of  said  prop- 
erty is  by  the  sdixd  John  Doe  required: 

Now,  therefore,  in  consideration  of  the  taking  of  the  aforesaid 
property  or  any  part  thereof  by  the  sheriff  of  said  county  of  Mil- 
waukee, by  virtue  of  said  affidavit  and  the  requisition  thereon 
indorsed,  we,  Samuel  Short  and  William  West,  both  of  the  city  of 
Milwaukee,  in  the  said  county  of  Milwaukee  and  state  of  Wisconsin, 
do  hereby  jointly  and  severally  undertake  and  acknowledge  our- 
selves bound  unto  the  said  defendant,  Richard  Roe,  in  the  sum  of 
eight  hundred  doWsLVS,^  ior  the  prosecution  of  the  action  by  the  said 

(or   impounded,    as    the    case    may    be)         1.    Wisconsiti.  —  Stat.  (189S),  §  2720. 
the  beasts  oljohn  Doe,  viz.:  {Here  de-         See  also  list  of  statutes  cited  supra, 

scribe  the  beasts);  and  whereas  the  said  note  i,  p.    158;  and,   geaerally,  supra, 

John  Doe  has  prayed  out  a  writ  of  re-  note  3,  p.  194. 

plevin  to  replevy  the  said  beasts,   di-        Sureties.  —  Plaintiff's     undertaking 

rected  to  any  sheriff  or  constable  in  the  must  be  executed  by  one  or  more  suf- 

state:  Now  the  condition  of  this  obliga-  ficient  sureties.  Wis.  Stat.  (1898), §  2720. 
tion  is  such   that   if  the   s^'idjohn  Doe         See  also  list  of  statutes  cited  supra, 

prosecutes    his    said    replevin    to    final  note  i,   p.   158;  and,   generally,  supra, 

judgment  and  pays  such  damages  and  note  3,  p.  194. 

costs  as  the  defendant,  the  said  Richard        2.  Penalty  of  nndertaking  must  be  in 

J?oe,  recovers  against  him,  and  also  re-  an    amount   double    the   value   of   the 

turns  such  property  in  case  such  shall  property   as    stated    in    the    affidavit, 

be  the  final  judgment  of  the  court,  then  Wis.  Stat.  (1898),  §  2720. 
this  obligation  to  be  void,  otherwise  of         See  also  list  of  statutes  cited  supra, 

force.  note  i,   p.   158;  and.  generally,  supra, 

Vt.  Stat.  (1894),  §  5417,  No.  14.  note  3,  p.  X94. 
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plaintiff  before  the  said  court  for  said  Milwaukee  county,  for  the 
return  of  the  said  property  to  the  said  defendant,  if  return  thereof 
shall  be  adjudged,  and  for  the  payment  to  the  said  defendant  of 
such  sum  as  may  for  any  cause  be  recovered  against  the  said  plaintiff 
in  this  action.^ 

Dated  at  Milwaukee ,  Wisconsin,  this  tenth  day  oi  July,  igOO. 

Samuel  Short.       (seal) 
William  West,     (seal) 
(^Justification  of  sureties!) 


b.  In  Replevin  of  Goods  Attached. 

Form  No,  17626.* 

(Miss.  Anno.  Code  (1892),  §  148.) 

We,  Richard  Roe,  principal,  and  William  West  and  Samuel  Short , 
sureties, 3  bind  ourselves  to  ^^.y  John  Doe^  eight  hundred  dollars,* 
unless  the  sdad  Richard  Roe  shall  have  forthcoming,  to  abide  the 
judgment  of  the  Circuit  Court  of  De  Soto  county,  in  the  suit  by 
attachment  therein  pending  in  which  said  John  Doe  is  plaintiff  and 
said  Richard  Roe  is  defendant,  returnable  on  the  twentieth  day  of 
Novefnber,  a.  d.  igOO,  a  certain  (describing property)  levied  on  by  the 
sheriff  of  said  county  by  virtue  of  said  attachment,  and  valued  by 
him  Sit  four  hufidred  doWdiVS,  and  now  restored  to  sz.\d  Richard  Roe; 
or  in  default  thereof  shall  satisfy  such  judgment  to  the  extent  of 
the  value  of  said  property,  to  replevy  which  this  bond  is  given.® 
Witness  our  hands  this  the  tenth  day  of  July,  igOO. 

Richard  Roe. 

William  West. 

Samuel  Short. 

1.  Condition  of  undertaking  must  be  4.  Obligee  of  bond  must  be  the  plain- 
for  the  prosecution  of  the  action,  for  tiff  in  the  attachment  suit.  Miss.  Anno, 
the  return   of  the   property  to  the  de-     Code  (i8q2),  §  147. 

fendant   if    return    be    adjudged,    and  See  also  list  of  statutes  cited  supra, 

for  the  payment   to  him   of  such    sum  note  i,   p.  158;  and,   generally,  supra, 

as    may   for  any  cause    be    recovered  note  3,  p.  194. 

against  plaintiff.     Wis.   Stat.  (1898),  §  5.  Penalty  of    bond    must    be   in   an 
2720.  amount  double  the  value  of  the  prop- 
See  also  list  of  statutes  cited  supra,  erty.     Miss.  Anno.  Code  (1892),  ^5  147. 
note  I,  p.   158;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 
note  3,  p.  194.  note  i,    p.  158;   and,   generally,  supra, 

2.  Mississippi.  —  Anno.  Code  (1892),  note  3,  p.  194. 

§  147.  6.    Condition  of    bond   must    be    that 

See  also  list  of  statutes  cited  supra,  obligor  will  have    the    property   forth- 

note  I,  p.   158;  and,   generally,  supra,  coming  to  answer  and  abide  the  judg- 

note  3,  p.  194.  ment  of  the  court  in   the  attachment 

8.  Stireties.  —  Two  or  more  sufficient  suit,  or,  in  default  thereof,  to  pay  and 

sureties  are   required   on    the    defend-  satisfy   the  judgment  to  the   extent  of 

ant's  bond.      Miss.  Anno.  Code  (1892),  the  value  of  the  property.   Miss.  Anno. 

§  147.  Code  (1892).  §  147. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.   158;  and,   generally,  supra,  note   i,   p.  158;  and,  generally,  supra, 

note  3,  p    194.  note  3,  p.  194. 
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Form  No.  17627.' 

(Vt.  Stat.  (1S94),  §  5417,  No.  13.) 

{Commencing  as  in  Form  No.  n62Jf,  and  continuing  down  to  *.) 
Whereas  ^/V/^ar^  ^^<f  has  caused  the  goods  and  chattels  of  y^>^« 
Doe,  viz,  (^Here  specify  the  goods  and  chattels).,  to  be  attached  by  a 
writ  of  attachment  made  returnable  to  the  County  Court  next  to  be 
held  at  Woodstock,  in  the  county  of  Windsor,  on  Xht  fourth  day  of 
December  next;  and  by  the  precept  of  said  writ,  the  officer  serving 
the  same  was  commanded  to  attach  to  the  value  of  three  hundred  and 
fifty  dollars,  and  whereas  the  said  John  Doe  has  prayed  out  a  writ 
of  replevin  to  replevy  said  goods  and  chattels,  directed  to  any 
sheriff  or  constable  in  the  state,  now,  the  condition^  of  this  obliga- 
tion is  such  that  if  the  said  John  Doe  returns  the  said  goods  and 
chattels  to  be  replevied  to  him  by  virtue  of  said  writ  so  that  they 
may  be  taken  upon  an  execution  which  may  be  issued  on  a  judgment 
to  be  recovered  on  the  aforesaid  attachment,  or  otherwise  discharges 
said  judgment  within  sixty  days  from  the  rendition  of  the  same, 
then  this  obligation  to  be  void,  otherwise  (concluding  as  in  Form 
No.  1762J^). 

2.  In  Justice's  Court. 

Form  No.  17628.3 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1620.) 

County  of  Pulaski,     )  Before  Abraham  Kent,  justice  of  the  peace  for 
Big  Rock  Township.  )  said  township. 

John  Doe,  plaintiff,       ) 

against  >■  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  that  the  plaintiff,  John  Doe,  shall  duly  prosecute  this 
action,  and  shall  perform  the  judgment  of  the  court  therein  by  return- 

1.    Vermont.  —  Stat.  (1894),  §  1466.  equal  to  the  sum  for  which  attachment 

See  also  list  of  statutes  cited  supra,  was  directed   to   be    made.      Vt.   Stat, 

note  i,  p.  158;   and,  generally,  supra,  (1894),  §  1466. 

note  3,  p.  194.  See   also  list  of  statutes  cited  supra. 

Not   Sufficient  in   Other   Cases   of  Re-  note  i,  p.  158;  and,  generally,  supra, 

plevin.  —  The  form  of  bond  authorized  note  3,  p.  194. 

by  the  statute  in  case  of  goods  attached  2.  Condition    of    bond   must    be    that 

and  replevied  by  the  defendant  is  not  the   plaintiff   will   return    the  goods  or 

sufficient   in    other   cases   of  replevin,  chattels    so   that   they    may   be    taken 

Campbell  v.  Morey,  27  Vt.  575.  upon   execution   issuing  upon   a  judg- 

Snrety.  —  Sufficient  surety  is  required,  ment  recovered  under  mesne  process, 

Vt.  Stat.  (1894),  §  1466.  or  otherwise  discharge  such  judgment 

See  also  list  of  statutes  cited  supra,  within    sixty  days   from   the  rendition 

note  I,   p.   158;  and,   generally,   supra,  of  the  same.    Vt.  Stat.  (1894),  §  1466. 

note  3,  p.  194.  See  also  list  of  statutes  cited  supra. 

Obligee  of  bond  must  be  the  plaintiff  note  1,  p.  158;  and,   generally,   supra, 

in     the    original    process.      Vt.    Stat,  note  3,  p.  194. 

(1894),  §  1466.  3.    Arkansas.  —  Sand.     &     H.     Dig. 

See  also  list  of  statutes  cited  supra,  (1894),  ij  6387. 

note  I,  p.    158;  and,   generally,   supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note  i,  p.   158;  and,  generally,  supra. 

Penalty  of  bond  must  be  in  an  amount  note  3,  p.  194. 
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ing  the  horse  ordered  to  be  delivered  to  the  plaintiff,  if  a  return  is 
adjudged,  and  by  paying  to  the  defendant,  Richard  Roe,^  such  sums 
of  money  as  are  adjudged  in  this  action  against  the  plaintiff,  not 
exceeding  two  hundred  dollars,  and  the  costs  of  this  action. ^ 

Johfi  Doe. 
Samuel  Short. 
January  10,  i8P4- 
Attest:     Clyde  Culp,  Constable. ^ 


Undertaking  on  Claim  and  Delivery  of 
Personal  Property. 


Form  No.  17629.* 

In  the  Justice's  Court  of  Madera  township,  county  of  Madera 
state  of  California. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  the  plaintiff  in  the  above  entitled  action  has  this  day 
filed  his  complaint  in  the  above  named  court  against  the  defendant 
in  the  said  action,  claiming  the  delivery  of  {^Here  set  forth  the  property 
to  be  replrviedy. 

Now,  therefore,  we,  John  Doe,  as  principal,  and  William  West  and 
Samuel  Short,  as  sureties,^  do  hereby  agree  and  undertake,  and  are 
bound  to  said  defendant  in  consideration  of  said  delivery,  in  the  sum 
of /cw/- /^////^/-(fc/ dollars,*' being  double  the  value  of  the  property  as 


Sureties.  —  Plaintiff's  bond  must  be 
executed  by  one  or  more  sufficient  sure- 
ties.  Sand.&H.  Dig.  Ark. (1897),  5^6387. 

See  also  list  of  statutes  cited  stipra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

1.  Obligee  of  bond  must  be  the  defend- 
ant in  the  action.  Sand.  &  H.  Dig. 
Ark.  (1894),  ^  6387. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194.. 

2.  Condition  of  bond  must  be  that  the 
plaintiff  will  duly  prosecute  the  action 
and  perform  the  judgment  of  the  court 
therein  by  returning  the  property,  if 
a  return  be  adjudged,  and  by  paying 
such  sums  of  money  as  may  be  ad- 
judged against  him  in  the  action,  not 
exceeding  double  the  value  of  the  prop- 
erty and  the  costs  of  the  action.  Sand. 
&  H.  Dig.  Ark.  (1894),  §  6387. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

Where  action  is  against  an  officer  to  re- 
cover possession  of  the  property  taken 
by  him  under  an  execution  against  a 
person  other  than  the  plaintiff,  the  con- 
dition of  the  bond  must  be  that  plaintiff 
will  duly  prosecute  the  action  and  per- 
form the  judgment  of  the  court  therein 
by  returning  the  property,  if  a  return 


be  adjudged,  and  by  paying  to  the  de- 
fendant or  to  the  plaintiff  in  the  execu- 
tion, as  may  be  directed  by  the  court, 
such  sums  of  money  as  may  be  ad- 
judged against  the  plaintiff  in  the  ac- 
tion, not  exceeding  double  the  value  of 
the  property  and  the  costs  of  the  action. 
Sand.  &  H.  Dig.  Ark.  (1894),  g  6390. 

3.  Attest. —  Plaintiff's  bond  must  be 
executed  in  the  presence  of  the  officer. 
Sand.  &  H.  Dig.  Ark.  (1894I,  §  6387. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

4.  California. — Code  Civ.  Proc.  (1S97), 
§512. 

See  also  list  of  statutes  cited  sut>ra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

5.  Sureties.  —  Two  or  more  sufficient 
sureties  approved  by  the  sheriff  are  re- 
quired. Cal.  Code  Civ.  Proc.  (1897),  g 
512. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  stipra, 
note  3,  p.  194. 

6.  Amount  of  undertaking  must  be 
double  the  value  of  the  property  as 
stated  in  the  plaintiff's  affidavit.  Cal. 
Code  Civ.  Proc.  (1897),  §  512. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  3,  p.  194. 
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stated  in  plaintiff's  affidavit  herein  for  the  prosecution  of  the  action, 
for  the  return  of  the  said  property  to  the  said  defendant,  if  return 
thereof  be  adjudged,  and  for  the  payment  to  the  said  defendant  of 
such  sum  as  may  for  any  cause  be  recovered  against  the  said  plaintiff.^ 
In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this 
tenth  day  oi  July,  a.  d.  \^00. 

John  Doe.  (seal) 

William  West,     (seal) 
Samuel  Short.       (seal) 
(^Justification  of  sureties. )  . 

Form  No.  17630.' 

(Conn.  Gen.  Stat.  (1888),  §  1327.) 

Be  it  remembered  that  at  the  town  of  Haddam  in  Middlesex  county, 
on  the  first  day  oi  July,  igOO,  there  personally  appeared  before  me 
Samuel  Short,  of  Haddam,  as  princioal,^  and  William  West,  of  Had- 
dam, as  surety,"*  which  surety  is  known  to  me  to  be  of  sufficient 
pecuniary  responsibility  to  respond  to  the  amount  of  this  recog- 
nizance, and  acknowledged  themselves  jointly  and  severally  bound 
unto  Richard  Roe,  of  Haddam,  in  a  recognizance  of  four  hundred  do\- 
laivs,^  tha.t  John  Doe,  oi  Haddam,  who  has  prayed  out  the  foregoing 
writ  of  replevin  against  said  Richard  Roe,  shall  prosecute  his  suit  to 
effect,  and  shall  pay  to  said  Richard  Roe  any  judgment  that  said 
Richard  Roe  may  recover  in  this  suit,  and  return  to  said  Richard  Roe 
the  goods  and  chattels  that  may  be  replevied  under  said  writ,  and 
pay  to  him  all  damages  that  he  may  sustain  by  the  replevying  thereof, 
if  said  John  Doe  fail  to  establish  his  right  to  the  possession  of  the 
same,  in  said  suit.^ 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Condition  of  undertaking   must   be  least  must  join    in    the   recognizance, 
for  the   return  of  the   property  to  the  Conn.  Gen.  Stat.  (1888),  §  1326. 
defendant,    if    return    thereof    be    ad-  See  also  list  of  statutes  cited  supra, 
judged,   and    for    the    payment    to   de-  note  i,   p.   158;   and,  generally,  supra, 
fendant  of  such  sum  as  may  for  any  note  3,  p.  194. 

cause  be  recovered  against  the  plain-  5.  Amount  of  recognizance  must  be  at 

tiff.     Cal.  Code  Civ.  Proc.  (1897),  ^  512.  least    double    the    sworn   value    of    the 

See  also  list  of  statutes  cited  supra,  property  to  be  replevied.     Conn.  Gen. 

note  I,   p.   158;  and,  generally,  supra,  Stat.  (1888),  §  1326. 

note  3,  p.  194.  See  also  list  of  statutes  cited  supra, 

2.  Connecticut.  —  Gen.  Stat.  (l888),  §  note  i,  p.  158;  and,  generally,  supra, 
1323  et  seq.                     ,  note  3,  p.  194. 

See  also  list  of  statutes  cited  supra,  6.  Condition  of  recognizance  must  be 

note   I,   p.   158;   and,  generally,  supra,  that  plaintiff  prosecute   his  suit  to  ef- 

note  3,  p.  194.  feet,  and  pay  any  judgment  the  defend- 

3.  The  principal  on  the  recognizance  ant  may  recover  against  him.  and 
must  be  a  person  known  to  the  au-  return  the  property  and  pay  the  de- 
thority  signing  the  writ  to  be  of  suf-  fendant  damages  for  the  detention  in 
ficient  responsibility.  Conn.  Gen  Stat,  case  plaintiff  fails  to  establish  his  right 
(1888),  §  1326.  to   the   possession.     Conn.   Gen.   Stat. 

See  also  list  of  statutes  cited  supra,  (1888),  §  1326. 

note  I,  p.    158;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  194.  note  i,  p.   158;   and,  generally,  supra, 

4.  Surety.  —  One   sufficient  surety  at  note  3,  p.  194. 
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Form  No.  i  76  3I.* 
(Fla.  Rev.  Stat.  (1892),  g  1634,  No.  6.) 


State  of  Elorida,  )  t,     a  ■,     t>     1 
J-        r-       ^  r  Bond  in  Replevin. 

Leon  County.  )  ^ 


Know  all  men  by  these  presents,  that  we,  John  Doe  and  William 
West  ^.nd  Samuel  Short,^  are  held  and  firmly  bound  unto  Richard  Roe 
in  the  sum  of  one  hundred  dollars, ^  for  the  payment  whereof,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  yfr^/ day  oi  July,  a.  d.  igOl. 

The  condition*  of  the  above  obligation  is  such,  that  whereas  the 
said  John  Doe  has  this  day  begun  an  action  of  replevin  to  recover 
possession  of  personal  property,  to  wit:  {^specifying property^  of  the 
value  of  fifty  dollars.  Now,  therefore,  if  the  said  John  Doe  shall 
diligently  prosecute  the  said  action  and  return  the  said  property  to 
the  said  Richard  Roe,  if  return  thereof  shall  be  adjudged,  and  shall 
pay  him  such  sum  as  may  for  any  cause  be  recovered  against  said 
John  Doe,  then  this  obligation  to  be  void. 

Executed  in  presence  of  i  John  Doe.  (seal) 

Abraham   Kent,  y  William  West,     (seal) 

Justice  of  the  Peace.      )  Samuel  Short.      (seal) 

,  Form  No.  i  7  6  3  2  .• 

Know  all  men  by  these  presents,  that  we,  John  Doe  as  principal, 
and  Samuel  Short  as  surety,  are  held  and  firmly  bound  unto  Clyde 
Culp,  a  constable  in  the  county  of  Greene  and  state  of  Illinois,  his 
executors,  administrators  and  assigns,  in  the  penal  sum  oi  four  hun- 
dred dollars,'  lawful  money  of  the  United  States,  for  the  payment  of 

1.  Florida.  —  Rev.  Stat.  (1S92),  §  1713.         See  also  list  of  statutes  cited  supra. 
See  also  list  of  statutes  cited  supra,     note   i,   p.    15S;  and,  generally,  supra, 

note    I,    p.     158;    and    see,    generally,  note  3,  p.  194. 

supra,  note  3,  p.  194.  6.    Description   of  property   to   be   re- 

2.  Surety.  —  Two  good  and  sufficient  plevied  need  not  be  contained  in 
sureties  at  least,  to  be  approved  by  the  the  bond.  Branch  v.  Branch,  6  Fla. 
officer  issuing  the  writ,  are  required  on  314. 

plaintiff's  bond.     Fla.  Rev.  Stat.  (1892),  6.  Illinois.  —  Starr  &  C.  Anno.   Stat, 

§  1713.  (1896),  c.  119,  par.  10. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note   I,   p.   158;  and,  generally,  supra,  note  i,  p.   158;  and,  generally,  supra, 

note  3,  p.  194.  note  3,  p.  194. 

3.  Amount  of  bond  must  be  double  This  is  substantially  the  bond  in 
the  sworn  value  of  the  property  to  be  Affeld  v.  People,  12  111.  App.  502.  In 
replevied.  Fla.  Rev.  Stat.  (1892),  §  that  case  the  bond  was  held  sufficient, 
1713.  although  the  sureties  were  not  named 

See  also  list  of  statutes  cited  supra,  in  the  body  of  the  bond  and  the  name 

note    I,    p.   158;  and,  generally,  supra,  of  the   plaintiff  was   misstated   in   the 

note  3,  p.  194.  body  of  the  bond. 

4.  Condition  of  bond  must  be  that  the  7.  Amount  of  bond  shall  be  double  the 
plaintiff  will  prosecute  to  effeet  without  value  of  the  property  about  to  be  re- 
delay,  and  if  he  fails  in  his  action  will  plevied.  Starr  &  C.  Anno.  Stat.  111. 
return  the  property  to  defendant,  and  (1896),  c.  119,  par.  10. 

pay  all  damages  and  costs  awarded  See  also  list  of  statutes  cited  supra, 
against  him.  Fla.  Rev.  Stat.  (1892),  note  i,  p.  158;  and,  generally,  supra, 
I  1713-  note  3.  p.  194. 
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which    sum  we    hereby    bind    ourselves,    our    heirs,   executors    and 
administrators. 

The  condition^  of  the  above  obligation  is  such,  that  whereas  on 
the  eleventh  day  of  December,  a.  d.  i<)00,  the  %2^\^  John  Doe  sued  out 
a  writ  of  replevin  before  Abraham  Kent,  Esq.,  a  justice  of  the  peace 
in  and  for  said  county  of  Greene,  against  Richard  Roe,  defendant  in 
said  writ,  for  the  recovery  of  the  following  described  goods  and 
chattels,  to  wit,  (^describing  the  property^. 

Now,  if  the  said  John  Doe,  the  plaintiff,  shall  prosecute  the  said 
suit  to  effect,  and  without  delay,  and  shall  make  return  of  the  afore- 
said property,  if  return  thereof  shall  be  awarded,  and  shall  save  and 
keep  harmless  the  said  constable  in  replevying  said  property,  and 
shall  pay  all  costs  and  damages  occasioned  by  wrongfully  suing  out 
the  said  writ  of  replevin,  then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

Witness  our  hands  and  seals  this  eleventh  day  of  December,  a.  d. 
igOO. 

John  Doe.  (seal) 

Samuel  Short,      (seal) 

Taken  and  approved  by  me  this  eleventh  day  of  December,  i()00. 

Clyde  Culp,  Constable. 

Form  No.  17633.* 

(Horner's  Stat.  Ind.  (1901),  §  1571.) 

V^t,  John  Doe  and  Safnuel  ^'wrz//.^  acknowledge  ourselves  bound 
to  Richard  Roe  in  the  penal  sum  of  one  hundred  dollars.*  Witness 
our  hands  and  seals  this  1st  oi  January,  i852. 

The  condition^  of  this  obligation  is:  That,  whereas,  said  John 
Doe  has  filed  his  complaint  before  Abraham  Kent,  Justice,  averring 
that  said  Richard  Roe  does  unlawfully  detain  from  him  otie  sorrel 
horse,  of  the  value  of  fifty  dollars,  upon  which  complaint  he  prays 
restitution  of  said  property:  Now,  if  sa.\d  John  Doe  shall  prosecute 
said   complaint  to   effect,   and  return   said  property,  if   return   be 

1.  Condition  of  bond  shall  be  that  the  execution  of  the  bond.  Horner's  Stat, 
plaintiff  will  prosecute  his  suit  to  effect     Ind.  (1901),  ^  1547. 

and  without  delay,  and  make  return  of  See  also  list  of  statutes  cited  supra, 

the  property  if  return  shall  be  awarded,  note  i,  p.   158;  and,  generally,   supra, 

and  save  and  keep  harmless  the  con-  note  3,  p.  194. 

stable  or  other  officer  in  replevying  the  4.  Amount  of  bond  must  be  double  the 

property,  and  pay  all  costs  and  dam-  value  of  the  property  to  be  replevied, 

ages  occasioned  by  wrongfully  suing  Horner's  Stat.  Ind.  (1901),  §  1547. 

out  the   writ.     Starr  &  C.  Anno.  Stat.  See  also  list  of  statutes  cited  supra, 

111.  (1896),  c.  119,  par.  ID.  note  i,   p.    158;   and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  194. 

note  I,  p.   158;  and,  generally,  supra,  6.  Condition  of  bond  must  be  that  the 

note  3,  p.  194.  plaintiff   will    prosecute  his    complaint 

2.  Indiana.  —  Horner's  Stat.  (1901),  to  effect  and  return  the  goods  to  the 
§  1547.                                               '  defendant    if   judgment   of    return    be 

See  also  list  of  statutes  cited  jw/ra,  awarded,  and  pay  all  damages  awarded 

note  I,  p.   158;  and,  generally,  supra,  to  the  defendant.     Horner's  Stat.   Ind. 

note  3,  p.  194.  (1901),  §  1547- 

3.  Surety.  —  One  surety  to  be  ap-  See  also  list  of  statutes  cited  j«/ra, 
proved  by  the  justice  must  join  in  the  note  i,  p.   158;  and,  generally,  supra, 

note  3,  p.  194. 
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awarded  to  said  Richard  Roe,  and  pay  all  costs  and  damages  adjudged 
against  him  in  such  action,  then  said  obligation  shall  be  void. 

John  Doe.  (seal) 

Test:     Abraham  Kent,  Justice.  Samuel  Small,     (seal) 

Form  No.  17634.' 

Baltimore  City,  Set. 

Know  all  men  by  these  presents,  that  we,  John  Doe  and  Samuel 
Short, "^  are  held  and  firmly  bound  unto  Richard  Roe^  in  the  full  and 
just  sum  of  one  hundred  and  sixty  dollars,  to  be  paid  to  the  said  Richard 
Roe  or  to  his  certain  attorney,  executors,  administrators  or  assigns, 
to  which  payment,  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals  and  dated  this  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand  nine  hundred. 

Whereas  the  above  bound  John  Doe  is  about  to  sue  out  a  writ  of 
replevin  to  be  directed  to  Clyde  Culp,  constable,  or  to  any  constable 
or  bailiff  of  Baltimore  City,  commanding  said  constable  or  bailiff  to 
replevy  {^Here  state  the  property  to  be  replevied^,  the  property  of  the 
said  John  Doe,  and  of  the  value  of  eighty  dollars,  which  the  said 
Richard  Roe  hath  taken  and  unjustly  detains,  etc. 

Now  the   condition'*  of  the  above  obligation  is  such,   that  if  the 

above  hoMXid.  Johti  Doe  does  and  shall  well  and  truly  prosecute  the 

said  writ  of  replevin  with  effect,  and    shall    also    and    will    return 

the  goods  and  chattels  aforesaid  if  the  same  be  adjudged,  and  in  all 

things  abide  by  and  perform  the  judgment  of  the  justice  of  the  peace 

issuing  said  writ  of  replevin,  or  of  such  other  justice  of  the  peace  in 

and  for  said  city  (or  in  and  for  said  county^,  as  shall  decide  it  in  the 

premises,  or  of  the  Baltimore  City  Court  (or  of  the  Circuit  Court  for 

the  said  county'),  then  the  above  obligation  to  be  void;  else  to  be  and 

remain  in  full  force  and  virtue  in  law. 

Signed,  sealed  and  delivered  in  the  )  ^  ,     j^  Tsfat^ 

presence  of  William  West.  \  -{,  /  ci     ..      /       .1 

^  .  1  Samuel  ohort.     (seal) 

Francis  I  em.  )  ^         ^ 

I  believe  the  within  bond  to  be  good. 

Abraham  Kent,  Justice  of  the  Peace.* 

(^Justification  of  sureties.) 

1.  Maryland.  —  Pub.  Gen.  Laws  3.  Obligee  of  Bond.  —  The  bond  must 
(i8SS),  art.  52,  §47.  be   made  payable  to  the  defendant  in 

See  also  list  of  statutes  cited  jz^/ra,  the  action.    Md.  Pub.  Gen.  Laws  (x888), 

note  I,   p.   158;    and,  generally,  supra,  art.  52,  §  47. 

note  3.  p.  194.  See  also  list  of  statutes  cited  supra, 

2.  By  Whom  Given.  —  The  bond  may  note  i,  p.   158;  and,  generally,  supra, 
be  given  by  the  plaintiff  in   the  action  note  3,  p.  194.                                             • 
or  by  any  other  person  in  his  behalf.  4.  Condition  of  bond  must  be  that  the 
Md.  Pub.  Gen.  Laws  (1888),  art.  52,  §48.  plaintiff  shall  prosecute  the  writ  of  re- 
See  also  list  of  statutes  cited  supra,  plevin    with    effect,    shall    return    the 

note  I,  p.   158;    and,  generally,  supra,  property  if  a  return  is  adjudged,  and 

note  3,  p.  194.  in  all  things  abide  by  and  perform  the 

Surety.  —  One   or   more  sureties   are  judgment    of   the   justice.     Md.    Pub. 

required.     Md.  Pub.  Gen.  Laws  (18S8),  Gen.  Laws  (i3S8),  art.  52,  §  47. 

art.  52,  §  47.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  1,   p.   158;    and,  generally,  supra, 

note  I,   p.   158;  and,  generally,  supra,  note  3,  p.  194. 

note  3,  p.  194.  5.  Approval.  —  The  surety  or  sureties 
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Form  No.  1763  5 .' 

Know  all  men  by  these  presents,  that  we,  John  Doe,  as  principal, 
and  Samuel  S/wrl  a.nd  Williafn  West,  as  sureties, ^  are  held  and  firmly 
bound  unto  Richard  Roe^  in  the  sum  olone  hundred  and  eighty  dollars,* 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Richard  Roe,  or  to  his  certain  attorney,  heirs,  executors,  adminis- 
trators or  assigns,  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  and  each  of  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  third  day  oi  July,  a.  d.  \<^00. 

The  condition*  of  this  obligation  is  such,  that  if  the  above  bounden 
John  Doe  shall  prosecute  to  effect  the  suit  which  he  has  commenced 
by  writ  of  replevin  before  Abraham  Kent,  Esq.,  one  of  the  jus- 
tices of  the  peace  of  the  city  of  Stanton,  in  the  county  of  Montcalm, 
against  Richard  Roe,  the  defendant,  for  the  unlawful  detention  of 
the  following  goods  and  chattels,  to  wit,  {^describing  them),  which 
writ  is  returnable  before  said  justice  on  the  tenth  day  oi  July,  a.  d. 
i()00,  at  his  office  in  the  city  of  Stanton,  in  said  county,  at  wV;^  o'clock 
in  tht  forenoon,  and  that  if  the  defendant  recovers  judgment  against 
him  in  the  said  action  he  will  return  the  property  above  described, 
if  return  thereof  be  adjudged,  and  will  pay  to  the  said  defendant  all 
such  sums  of  money  as  may  be  recovered  by  the  said  defendant 
against  him  in  the  said  action,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Francis  Fern.       \  Samuel  Short,      (seal) 

William  Fenn.      )  William  West.      (seal) 

(^Justification  of  sureties.) 

Form  No.  17636.' 

State  of  Minnesota,  )       In  Justice's  Court,  before  Abraham  Kent, 
County  of  Ramsey.    \  Justice. 

must  be  approved  by  the  justice.     Md.  4.  Penalty  of  bond  must  be  at   least 

Pub.  Gen.  Laws  (1888),  art.  52,  §47.  double  the    value   of   the   property  as 

See  also  list  of  statutes  cited  supra,  stated    in    the    affidavit,   and    not    less 

note  I,  p.   158;  and,  generally,  supra,  than     one     hundred     dollars.       Mich, 

note  3,  p.  194.  Comp.  Laws  (1897),  ^  748. 

1.  Michigan. — Comp.  Laws  (1897),  See  also  list  of  statutes  cited  supra, 
§  748.  note  I,  p.   158;  and,  generally,  note  3, 

See  also   list  of  slatutes  cited  supra,  p.  194. 

note   I,   p.    158;  and,   generally,  ^«/^o,  5.  Condition  of  bond  must  be  that  the 

note  3,  p.  194.              '  plaintiff    will    prosecute    his     suit    to 

2.  Surety. —  One  sufficient  surety  is  effect,  and  if  the  defendant  recover 
all  that  is  required.  Mich.  Comp.  Laws  judgment  against  him  that  he  will 
(1897),  ^  748.  return  the  property  if  return  thereof  be 

See  also  list  of  statutes  cited  supra,  adjudged,  and  will  pay  the  defendant 

note   I,   p.   158;  and,   generally,  supra,  all    such    sums  of   money  as    may   be 

note  3,  p.  194.  recovered  against  him.     Mich.  Comp. 

3.  Obligee  of  bond   must  be  the  de-  Laws  (1897),  §  748. 

fendant.     Mich.    Comp.     Laws   (1897),         See  also  list  of  statutes  cited  supra, 
^  748.  note   I,   p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,     note  3,  p.  194. 
note   1.  p.    158;  and,  generally,  supra,         6.  Minnesota.  —  Stat.  (1894),  §5044. 
notes,  p.  194.  See  also  list  of  statuii  s  cited  supra, 
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John  Doe,  plaintiff,       \ 

against  [•  Bond  in  Replevin. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents  that  we,  the  said  plaintiff,  y<?/i« 
Doe,  as  principal,  and  Samuel  Short  and  William  West,  as  sureties, 
are  held  and  firmly  bound  unto  the  above  named  defendant,  Richard 
Roe,^  in  the  sum  of  one  hundred  and  eighty  dollars,^  to  be  paid  to 
the  said  Richard  Roe,  for  the  payment  whereof  we  jointly  and 
severally  bind  ourselves  and  our  heirs  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  \.\\\'i  first  day  oi  July,  a.  d.  \()00. 

The  condition^  of  this  obligation  is  such,  that  whereas  an  affidavit 
has  been  duly  made  in  this  action  that  the  said  defendant  wrong- 
fully detains  from  said  plaintiff  certain  personal  property  therein 
described,  of  the  value  of  ninety  dollars,  and  the  said  plaintiff'  asks 
that  the  immediate  possession  of  said  property  be  given  to  him 
according  to  the  statute  in  such  case  provided; 

Now,  therefore,  if  the  said  plaintiff  shall  appear  at  the  return  day 
of  the  writ  and  prosecute  his  action  to  judgment,  and  return  the 
property  to  the  defendant  if  return  thereof  is  ordered  by  the  court, 
and  pay  all  costs  and  damages  that  may  be  adjudged  against  him, 
then  this  obligation  shall  be  null  and  void;  otherwise  of  force  and 
effect. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals 
the  day  and  year  aforesaid. 

Signed,  sealed  and  delivered  in  the  \  John  Doe.  (seal) 

presence  of  Francis  Fern.  V  Samuel  Short.      (seal) 

William  Fenn.  )  William  West.       (seal) 

{^Acknowledgment  and  justification  of  sureties^ 

Form  No.  17637.* 

(Mo.  Rev.  Stat.  (1899),  §  3904.) 

•^  an- '      t  '        I  Before  Abraham  Kent,  Justice  of  the  Peace, 


r>.  7       ,7?       \  c      1     ^    i  Z<z;««r  township  —  Bond. 

Richard  Roe,  defendant.  )  ^ 

We  undertake  and  are  bound  to  the  defendant  .^/V^^r^.^^<f  in  the 

note   I,   p.   158;  and,   generally,  supra,  judgment,  and   return   the  property  to 

note  3,  p.  194.  the     defendant    if    relurn     thereof    is 

1.  Obligee  of  bond  must  be  the  de-  ordered  by  the  court,  and  also  pay  all 
fendant  in  the  action.  Minn.  Stat,  costs  and  damages  thai  may  be  ad- 
(1894),  §  5044.  judged    against     him.       Minn.     Stat. 

See  also  list  of  statutes  cited  supra,  (1S94),  ^  5044. 

note  I,    p.   15S;   and,   generally,  supra.  See  also  list  of  statutes  cited   supra, 

note  3,  p.  194.  note   i,    p.    15S;  and,  generally,  supra^ 

2.  Penalty  of  bond   must  be  at  least  note  3,  p.  194. 

double   the   value    of   the    property    as  4.  Missouri.  —  Rev.     Stat.    (1899),    § 

appears  by  the  affidavit  filed.     Minn.  3903. 

Stat.  (1894),  §  5044.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,   p.   158;  and,  generally,  supra, 

noi2    I.    p.    158;  and,  generally,  supra,  note  3,  p.  194. 

note  3.  p.  194.  Sureties.  —  The   bond   must   be   exe- 

3.  Condition  of  bond  must  be  that  the  cuted  by  one  or  more  sufficient  sure- 
plaintitf  will  appear  on  the  return  day  ties.     Mo.  Rev.  Stat.  (1899),  §  3903. 

of  the  writ  and  prosecute  his  action  to  See  also  list  of  statutes  cited  supra, 
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sum  of  four  hundred  dollars,^  but  to  be  void  upon  this  condition: 
That  the  plaintiff  shall  duly  prosecute  the  above  entitled  action  and 
if  the  property  be  delivered  to  him  he  shall  return  the  same  to  the 
defendant  if  return  thereof  be  adjudged,  and  shall  pay  to  the  defend- 
ant such  sum  as  may,  for  any  cause  growing  out  of  the  order  that 
may  be  issued  in  said  action,  be  recovered  against  the  plaintiff,  and 
shall  pay  all  costs  and  damages  that  may  be  adjudged  against  him; 
otherwise  to  remain  in  force.^ 

John  Doe. 
Samuel  Short. 
Approved  July  1,  i  gOO. 

Abraham  Kent,  Justice.-' 

Form  No.  17638.* 

(N.  Mex.  Comp.  Laws  (1897),  §  3372.) 

Know  all  men  by  these  presents  that  we,  John  Doe,  as  principal,^ 
and  Samuel  Short  and  William  West,  as  sureties,®  are  held  and  firmly 
bound  unto  Richard  Roe''  in  the  sum  penal  oi  one  hundred  and  eighty 
dollars,^  for  the  payment  of  which  well  and  truly  to  be  made  we  do 
hereby  jointly  and  severally  bind  ourselves,  our  heirs,  executors  and 
administrators. 

Sealed  with  our  seals  and  dated  this  Jirst  day  oi  July,  igOO. 

The  condition^  of  the  above  obligation  is  such,  that  whereas  the 


note   I,   p.   158;  and,  generally,  supra, 
note  3,  p.  194. 

1.  Penalty  of  bond  must  be  in  a  sum 
double  the  value  of  the  property  as  set 
forth  in  the  statement  and  affidavit. 
Mo.  Rev.  Stat.  (1S99),  §  3903. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

2.  Condition  of  bond  must  be  that  the 
plaintiff  shall  duly  prosecute  his  action, 
and  if  the  property  be  delivered  to  him 
that  he  will  return  it  to  the  defendant  if 
return  thereof  be  adjudged,  and  that 
he  will  pay  to  the  defendant  such  sum 
as  may,  for  any  cause  growing  out  of 
the  order  that  may  be  issued  in  the 
action,  be  recovered  against  him,  and 
that  he  will  pay  all  costs  and  damages 
that  may  be  adjudged  against  him. 
Mo.  Rev.  Stat.  (1899),  i;  3903. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3.  p.  194. 

3.  Approval  of  bond  must  be  by  the 
justice.     Mo.  Rev.  Slat.  (1899),  §  3903. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

4.  New  Alexico.  —  Comp.  Laws  (1897), 
§  3283. 

See  also  list  of  statutes  cited  supra. 


note  1,   p.   158;  and,  generally,  supra, 
note  3,  p.  194. 

5.  Obligor  of  bond  may  be  the  plain- 
tiff or  his  agent  or  attorney.  N.  Mex. 
Comp.  Laws  (1897),  §  32S3. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3.  p.  194. 

6.  Sureties.  —  Bond  must  be  given 
with  sufficient  security.  N.  Mex.  Comp, 
Laws  (1897),  §  3283. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

7.  Obligee  of  bond  must  be  the  de- 
fendant in  the  action.  N.  Mex,  Comp. 
Laws  (1897),  §  3283. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

8.  Penalty  of  bond  must  be  in  an 
amount  double  the  value  of  the  prop- 
erty replevied,  which  value  shall  be 
assessed  by  two  or  more  respectable 
persons,  and  the  officer  shall  swear  for 
that  purpose.  N.  Mex.  Comp.  Laws 
(1897),  §  3283. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  194. 

9.  Condition  of  bond  must  be  that  the 
plaintiff   will    prosecute    his    suit   with 
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said  John  Doe  is  about  to  take  out  a  writ  of  replevin  against  the  said 
Richard  Roe  for  the  following  goods  and  chattels  {describing  the?n). 

Now,  if  the  said  John  Doe  shall  appear  on  the  return  day  of  said 
writ  and  prosecute  his  suit  to  effect,  and  pay  all  costs  and  damages 
which  shall  be  awarded  against  him,  [and  shall  keep  harmless  the 
officer  in  the  execution  of  the  writ,]^  then  this  obligation  shall  be 
void,  otherwise  in  full  force. 

John  Doe.  (seal) 

Samuel  Short.      (seal) 
William  West,     (seal) 
Approved  this  first  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17639.' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1048.) 

Justices'  Court  for  District  No.  1,  Baker  County,  Oregon. 
State  of  Oregon,     \ 
County  of  Baker.  \ 

•^  '■     ^  '       f      Civil  Action  for  Recovery  of  Personal 

agamst  V  p  *. , 

Richard  Roe,  defendant.  )  P      )• 

Whereas,  upon  the  application  of  the  above  named  plaintiff,  John 
Doe,  an  order  has  been  made  in  the  above  entitled  action,  for  a 
provisional  delivery  to  the  plaintiff  of  the  personal  property  thereby 
sought  to  be  recovered  from  the  possession  of  the  defendant, 
Richard  Roe:  We,  Samuel  Short  and  William  West,  sureties,^  hereby 
acknowledge  ourselves  bound  unto  the  said  defendant  in  the  sum  of 
instate  a  sum  double  the  value  of  the  property  as  stated  in  the  affidavit\^ 
for  the  prosecution  of  such  action,  for  the  return  of  such  property 
to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment of  any  sum  which  the  defendant  may  recover  in  such  action 
against  the  plaintiff.^ 

Dated  this  ^^c^w/ day  of  y/<!/>',  19C6?.  Samuel  Short, 

William  West, 

Sureties. 

effect,  without  delay,  and  make  return  note   i,   p.  158;  and,    generally,  supra, 

of  the  property  if  return  thereof  shall  be  note  3,  p.  194. 

adjudged,  and  pay  all  costs  and  dam-  3.  Sureties. —  Plaintiff's  undertaking 

ages  which  shall  be  awarded   against  must  be  executed  by  two  or  more  suf- 

him,  and  keep  harmless  the  officer  in  ficient    sureties.       Hill's    Anno.    Laws 

the   execution    of   the    writ.     N.   Mex.  Oregon  (1892),  §  135. 

Comp.  Laws  (1897),  §  3283.  See  also  list  of  statutes   cited  supra, 

See  also  list  of  statutes  cited  supra,  note   i,   p.  158;  and,   generally,  supra, 

note  I.  p.   158;  and,    generally,  supra,  note  3,  p.  194. 

note  3,  p.  194.  4.  Penalty  of  undertaking  must  be  in 

1.  The  matter  enclosed  by  []  will  not  an  amount  double  the  value  of  the 
be  found  in  the  statutory  form,  but  it  property  as  stated  in  the  affidavit, 
would  appear  that  it  is  required  by  the  Hill's  Anno.  Laws  Oregon  (1892),  §  135. 
statute.  See  also  list  of  statutes  cited  supra, 

2.  Oregon. — Hill's  Anno.  Laws  (1892),  note  i.  p.  158;  and,  generally,  supra, 
§  '35-  note  3,  p.'  194. 

See  also  list  of  statutes  cited  supra,        5.  Condition   of  undertaking  must  be 
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Form  No.  17640.' 

State  of  South  Dakota,  \  In  Justice  Court. 

County  of  Hughes.         \  Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas  the  plaintiff  in  the  above  entitled  action,  which  is  brought 
for  the  recovery  of  the  possession  of  certain  personal  property,  of  the 
alleged  value  of  ninety  dollars,  claims  the  immediate  delivery  of  such 
property,  and  to  that  end  has  made,  or  caused  to  be  made,  an 
affidavit  therein  as  prescribed  by  statute,  and  has,  by  indorsement 
thereon,  in  writing,  required  the  sheriff,  or  any  constable  of  Hughes 
county,  in  said  state,  to  take  the  property  therein  described  from 
said  defendant  and  deliver  the  same  to  the  said  plaintiff; 

Now,  therefore,  \it,  John  Doe,  as  principal,  and  Samuel  Short,  as 
surety, 2  undertake,  promise  and  agree,  to  and  with  said  defendant, 
that  said  plaintiff  shall  prosecute  said  action  with  effect,  and  return 
said  property  to  said  defendant  if  a  return  is  adjudged,  and  shall  pay 
to  him  such  sum  as  for  any  cause  may  be  recovered  against  said 
plaintiff  in  said  action. ^ 

Conditioned,  however,  that  our  liability  hereunder  shall  not  exceed 
the  sum  of  one  hundred  and  eighty  dollars.'* 

Dated  this  third  Ad^y  oi  July,  a.  d.  \()00. 
Signed,  sealed  and  delivered  in  )  John  Doe.  (seal) 

presence  of  Richard  Eern.        j  Samuel  Short,     (seal) 

Form  No.  1764  i .' 

(Ballinger's  Arxno.  Codes  &  Stat.  Wash.  (1897),  §  6664.) 

State  of  Washington,  \ 
County  of  Spokane.     \ 

V^herediS,  John  Doe,    plaintiff,    has   commenced    an  action   before 

for  the  prosecution  of  the  action,  for  for  the  prosecution  of  the  action,  for 
the  return  of  the  property  to  the  de-  the  return  of  the  property  to  the  de- 
fendant if  return  be  adjudged,  and  fendant  if  return  thereof  be  adjudged, 
for  the  payment  to  him  of  such  sum  and  for  the  payment  to  him  of  such 
as  may  for  any  cause  be  recovered  sum  as  may  for  any  cause  be  recovered 
against  the  plaintiff.  Hill's  Anno,  against  the  plaintiff.  S.  Dak.  Stat. 
Laws  Oregon  (1892),  §  135.  (iQOi),  §  6181. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 

note  I,   p.   158,  and,  generally,  supra,  note  i,  p.   158;  and,  generally,  supra, 

note  3,  p.  194.                '  note  3,  p.  194. 

1.  South  Dakota.  —  Stat.  (1901),  §  4.  Penalty  of  undertaking  must  be  in 
6181.  an    amount   double    the   value   of    the 

See  also  list  of  statutes  cited  supra,  property   stated    in    the   affidavit.      S. 

note  I,  p.   158;  and,  generally,  supra.  Dak.  Stat.  (1901),  §6181. 

note  3,  p.  194.  See  also  list  of  statutes  cited  supra, 

2.  Sureties.  —  The  undertaking  must  note  i,  p.  158;  and,  generally,  supra, 
be  executed  by  one  or  more  sulRcient  note  3,  p.  194. 

sureties.     S.  Dak.  Stat.  (1901),  t^  6181.  5.    Washington.  —  Ballinger's  Anno. 

See  also  list  of  statutes  cited  supra.  Codes  «&  Slat.  (1897),  §  6591. 

note  I,  p    158;  and,  generally,  supra.  See  also  list  of  statutes  cxxtA  supra, 

note  3,  p.  194.  note   i,   p.   158;  and,   generally,  supra, 

3.  Condition  of  tindertaking   must   be  note  3,  p.  194. 
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Abraham  Kent,  one  of  the  justices  of  the  peace  in  and  for  Cheney 
county,  against  Richard  Roe,  defendant,  for  the  recovery  of  certain 
personal  property,  mentioned  and  described  in  the  affidavit  of  the 
plaintiff,  to- wit:   (^describing property^. 

Now,  therefore,  we,  John  Doe,  plaintiff,  and  Samuel  Short  and 
William  JVest,^  acknowledge  ourselves  bound  unto  the  said  Richard 
Roe  in  the  sum  of  one  hundred  and  eighty  dollars,^  for  the  prosecution 
of  the  above  entitled  action  and  for  the  return  of  the  said  property 
to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
the  plaintiff.^ 

Dated  tXix^  first  day  oi  July,  igOO.  John  Doe. 

Samuel  Short. 
William  West. 

IV.  NOTICE  OF  EXCEPTIONS  TO  SURETIES. 
Form  No.  17642.'*  ^ 

(^Title  of  court  and  cause  as  in  For 771  No.  695Jf.')  ' 

You  will  please  take  notice  that  the  above  named  defendant  does 
not  accept  the  undertaking  of  the  plaintiff  filed  in  this  action,  and 
that  he  excepts  to  the  sufficiency  of  the  sureties  on  behalf  of  the 
plaintiff  in  said  undertaking. 

(^Sig7iature^  and  office  address  of  attor7iey,^  date  and  address  as  in 
Form  No.  6954.) 

1.  Sureties.  —  Plaintiff's  bond  must  be  due  to  the  defendant  for  freight 
be  executed  by  two  or  more  sufficient  charges  on  account  of  the  transporta- 
sureties.  Ballinger's  Anno.  Codes  &  tion  of  such  property.  Ballinger's 
Stat.  Wash.  (1897),  §  6591.  Anno.     Codes    &    Stat.    Wash.    (1897), 

See  also  list  of  statutes  cited  supra,  §  4325. 

note   I,   p.   158;  and,   generally,  j-«/ra,  4.  jVew    York. — Within    three    days 

note  3.  p.  194.  after   the    chattel    is    replevied    and    a 

2.  Penalty  of  bond  must  be  in  an  copy  of  the  affidavit,  requisition  and 
amount  double  the  value  of  the  prop-  undertaking  is  served,  the  defendant, 
erty  as  stated  in  the  affidavit.  Bal-  unless  he  requires  a  return  of  the  chat- 
linger's  Anno.  Codes  &  Stat.  Wash,  tel  replevied,  or  one  or  more  of  them 
(1897),  §  6591.  where  two  or  more  chattels  are  re- 
See   also  list  of  statutes  cited  supra,  plevied,  may  serve  upon  the  sheriff  a 

note   I,  p.    158;  and,  generally,  supra,  notice  that  he  excepts  to  the  plaintifif's 

note  3,  p.  194.  sureties.     Code  Civ.  Proc,  §  1703. 

3.  Condition  of  bond  must  be  for  the  See  also  list  of  statutes  <i\\.^d.  supra, 
prosecution  of  the  action,  for    the  re-  note  i,  p.  158. 

turn   of  the  property  to  the  defendant  6.  Signature.  —  Where  the  defendant 

if    return    be    adjudged,    and    for    the  has  not  appeared,  the  notice   must  be 

payment  to  him  of  such   sum  as  may  subscribed    either    by    him    or   by    his 

for  any  cause  be  recovered  against  the  agent  or  attorney.     N.    Y.    Code  Civ. 

plaintiff.     Ballinger's  Anno.    Codes   &  Proc,  §  1703. 

Stat.  Wash.  (1897),  §  6591.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  158. 
note  I,  p.  158;  and,   generally,    supra,  6.  Office  Address.  —  The   person   sub- 
note  3,  p.  194.  scribing    the    notice    must    add  to  the 

In  replevin  of  goods  wrongfully  with-  notice  his  office  address  as  prescribed 

held  by  common   carrier,    the  condition  by  law  with  respect  to  a  notice  of  ap- 

of  the  bond  must,    in   addition   to   the  pearance.   N.Y.  Code  Civ.  Proc, §  1703. 

ordinary    requirements,  say    that    the  See  also  list  of  statutes  cited  supra, 

plaintiff  will  pay  whatsoever  sum  may  note  i,  p.  158. 
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V.  NOTICE  OF  JUSTIFICATION  OF  SURETIES.^ 

Form  No.  17643.' 

(  Title  of  court  and  cause  as  in  Form  No.  695 J/.. ) 

You  will  please  take  notice  that  the  sureties  in  the  undertaking  on 
behalf  of  the  plaintiff  in  the  above  action  will  justify  before  the 
Hon.  /ohfi  Marshall,  a  justice  of  the  Supreme  Court  of  the  state  of 
Ne7v  York,  at  his  chambers,  in  the  city  of  Albany,  in  the  county  of 
Albany,^  on  the  tcfith  day  of  September,  \gOO,  at  ten  o'clock  in  the 
y^r^noon. 

(^Sis;nature  and  office  address  of  attorney,  date  and  address^  as  in  Form 
No.  695 Jf.) 

VI.  REQUISITION.^ 

1.  By  Plaintiflf. 

a.  To  Take  Property. 

Form  No.  17644.* 
State  of  California,  ) 
County  of  Madera,  f      " 
To  the  Sheriff  or  any  Constable  of  said  County  of  Madera: 

You  are  hereby  required  to  take  the  personal  property  described 
in  the  within  affidavit  from  the  defendant  therein  mentioned,  if  said 
property  be  found  in  said  county  of  Madera.'' 
Dated  this  tenth  day  oi  July,  i^OO. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

1.  For  forms  relating  to  justification  of  not  appeared,  then  the  service  must  be 
sureties,    generally,    see    the    title   Jus-     upon    the    sheriff.      N.   Y.    Code   C'v. 

TIFICATION     OF     SURETIES,     Vol.      lO,     p.       Proc,  §  1703.      ' 

1075.  See  also  list  of  statutes  cited  supra, 

2.  New  York. — Within  ten  days  after     note  i,  p.  158. 

service   by   the  defendant  of  a  notice  6.  For  statutory  provisions  relating  to 

that  he  excepts  to  the  plaintiff's  sure-  requisition     see    list    of   statutes    cited 

ties,  the  plaintiff's  attorney  must  serve  supra,    note  i,  p.  158. 

upon   the  defendant's  attorney,   or,  if  Description  of  Property.  —  The  requisi- 

the  defendant  has  not  appeared,  upon  tion  indorsed  on  the  affidavit  need  only 

the  sheriff,    notice  of    the   justification  refer  to  the  description  in  the  affidavit, 

of   the  sureties.      Code  Civ.   Proc,    §  Magee  v.   Siggerson,   4    Blackf.   (Ind.) 

1703.  70;  Paterson  v.   Parsell,  38   Mich.  607; 

See  also  list  of  statutes  cited  supra,  Snedeker  v.    Quick,  11  N.  J.  L.  179. 

note  I,  p.  158.  6.   California.  —  Code      Civ.      Proc. 

3.  Place  of  Justification.  —  The  justi-  (1897),  §  511. 

fication   of   sureties    must    take    place  See  also  list  of  statutes  cited  supra, 

either  in  the  county  where  the  chattel  note  i,  p.   158;  and,  generally,  supra, 

was  replevied  or  in  the  county  where  note  5,  this  page. 

one  of  the  sureties  resides.     N.  Y.  Code  7.  Command  of  the  requisition  is  sim- 
Civ.  Proc,  §  1705.  ply  to  take  the  property  from  the  de- 
See  also  list  of  statutes  cited  supra,  fendant.     Cal.  Code  Civ.  Proc  I1897), 
note  I,  p.  158.  §  511. 

4.  On  Whom  Served.  —  If  the  defend-  See  also  list  of  statutes  cited  supra, 
ant  has  appeared,  the  notice  must  be  note  i,  p.  158;  and,  generally,  supra, 
served  upon   his  attorney.     If  he  has  note  5,  this  page. 
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b.  To  Take  Property  and  Deliver  to  Plaintiff. 
Form  No.  17645.' 

To  the  Sheriff  of  the  County  of  Ramsey,  State  of  Minnesota-^ 

You  are  hereby  required  to   take   the  property  described  in  the 

within  affidavit^  from  the  defendant  in  the  within  entitled  cause,  and 

deliver  the  same  to  the  plaintiff  therein.* 
Dated  tht  first  day  of  July,  a.  d.  i()00. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  17646.* 

To  the  Sheriff  of  the  County  of  Suffolk^  (or  to  the  Sheriff  of  any  County 
where  the  chattels  described  in  the  within  affidavit  are  found'): 

You  are  hereby  required  to  take  the  chattels  mentioned  in  the 
within  afifidavit^  from  the  defendant  in  this  action,  and  to  deliver 
the  same  to  the  plaintiff  therein.^ 

Dated  tXvi's,  first  day  of  September,  a.  d.  \<)00. 

(^Signature  and  office  address  of  attorney.')  ^ 


1.  Minnesota.  —  Stat.  (1894),  g  5276. 
See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra, 
note  5,  p.  22S. 

2.  Address  must  be  to  the  sheriff  of 
the  county  where  the  property  claimed 
may  be.     Minn.  Stat.  (1894;,  §  5276. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

3.  Indorsed  Upon  Affidavit.  —  Requisi- 
tion should  be  indorsed  in  writing  upon 
the  affidavit.  Minn.  Stat.  (1894;,  § 
5276- 

See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

4.  Command  must  be  for  the  seizure 
of  the  property  described  in  plaintiff's 
affidavit,  and  the  delivery  of  the  same 
to  the  plaintiff.  Minn.  Stat.  (1894),  § 
5276- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

6.  New  York. — Code  Civ.  Proc, 
§  1694. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5.  p.  228. 

Mast  be  in  Writing.  —  The  requisition 
must  be  in  writing.  N.  Y.  Code  Civ. 
Proc,  §  1694. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  22S. 

6.  To  Whom  Directed.  —  The  requisi- 
tion may  be  directed  to  the  sheriff  of  a 
particular  county  or  generally  to  the 
sheriff  of  any  county  where  the  chattel 
is  found.  N.  Y.  Code  Civ.  Proc, 
§  1694. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

7.  Indorsed  Upon  Affidavit.  —  The 
requisition  must  be  indorsed  upon  or 
annexed  to  the  affidavit.  N.  Y.  Code 
Civ.  Proc,  §  1694. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

8.  Command.  —  The  requisition  must 
require  the  sheriff  to  replevy  the  chattel 
described  in  the  affidavit.  N.  Y.  Code 
Civ.  Proc.  ^  1694. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

9.  Signature.  —  The  requisition  must 
be  subscribed  by  the  attorney  of  the 
plaintiff.  N.  Y.  Code  Civ.  Proc. 
§  1694. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 
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2.  By  Magistrate. 

Form  No.   17647,' 

To  the  Constable  to  whom  the  summons  in  this  action  is  delivered  :2 
You  are  hereby  required  to  replevy  the  property  described  in  the 

within  affidavit^  on  or  before  the  tenth  day  oi  July,  igOO.^ 
Dated  this  ^rst  day  of  /u/y,  i  gOO 

Abraham  Kent,  Justice  of  the  Peace. ^ 


ss. 


Form  No.  i  7648.* 
(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6664.) 
State  of  Washington, 
County  of  Spokane. 
To  the  sheriff  or  any  constable  of  said  county,  Greeting:^ 

In  the  name  of  the  state  of  Washington,  you  are  hereby  commanded 
to  take  the  personal  property  mentioned  and  described  in  the  within 
affidavit,^  and  deliver  the  same  to  the  plaintiff,  upon  receiving  a 
proper  undertaking,  unless,  before  such  delivery,  the  defendant 
enter  into  a  sufficient  undertaking  for  the  delivery  thereof  to  the 
plaintiff,  if  delivery  be  adjudged.^ 

Given  under  my  hand  this  sixth  day  oi  July,  igOO. 

Abrahatn  Kent, 

Justice  of  the  Peace  in  and  for  Cheney  Precinct, 

Spokane  County,  Wash. 


1.  New  York. — Code  Civ.  Proc.,§  2921. 
See  also  list  of  statutes  cited  stipra, 

note  I,  p.   158;  and,  generally,  supra, 
note  5,  p.  228. 

2.  Direction  of  requisition  must  be  to 
the  constable  to  whom  the  summons  is 
delivered.  N.  Y.  Code  Civ.  Proc,  § 
2921. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

3.  Indorsed  TTpon  Affidavit.  —  Requisi- 
tion must  be  indorsed  upon  or  attached 
to  the  affidavit.  N.  Y.  Code  Civ.  Proc, 
§2921. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

4.  Command.  —  Requisition  must 
require  the  constabfe  to  whom  the 
summons  is  delivered  to  replevy  the 
property  described  in  the  affidavit  on 
or  before  a  day  specified  in  the  requisi- 
tion, which  must  be  at  least  six  days 
before  the  return  day  of  the  summons. 
N.  Y.  Code  Civ.  Proc,  §  2921. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

5.  Signattire,  —  Requisition  must  be 
signed  by  the  justice.  N.  Y.  Code  Civ. 
Proc,  g  2921. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

6.  Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6590. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

7.  Address.  —  Order  for  delivery  must 
be  to  the  sheriff  or  any  constable  of  the 
county.  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  6590. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  5,  p.  228. 

8.  Indorsed  Upon  Affidavit.  —  The  or- 
der is  made  by  the  justice  by  an 
indorsement  in  writing  upon  the  affi- 
davit. Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  6590. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  5,  p.  228. 

9.  Command  of  order  must  be  for  the 
officer  to  take  the  property  from  the 
defendant  and  deliver  it  to  the  plaintiff 
upon  receiving  a  proper  bond.  Bal- 
linger's Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6590. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 
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17649.      REPLEVIN,  CLAIM  AND  DELIVERY.      17649. 
VII.  WRIT  OR  ORDER  OF  DELIVERY.^ 


1.  In  General. 


1.  By  Whom  Writ  Issued.  —  The  issu- 
ing of  a  writ  of  replevin  is  a  ministerial 
act,  vvhich  may  be  performed  by  the 
clerk  at  any  time  without  an  order  of 
the  court,  upon  the  filing  of  the  proper 
affidavit.  Branch  v.  Branch,  6  Fla. 
314;  Pennington  v.  Streight,  54  Ind. 
376;  Easter  v.  Traylor,  41  Kan.  493; 
Judson  V.  Adams,  8  Cush.  (Mass.)  556. 

Alias  and  Pluries  Writs.  —  Where  the 
defendant  in  replevin  is  not  served,  or 
is  improperly  served,  or  a  part  of  the 
property  owned  is  taken  on  the  first 
writ,  an  alias  or  pluries  may  be  issued. 
Branch  v.  Branch,  6  Fla.  314;  O'Brien 
V.  Haynes,  61  111.  494;  Snow  v.  Roy, 
22  Wend.  (N.  Y.)  602.  _ 

For  statutory  provisions  as  to  alias 
and  pluries  writs  see  statutes  cited 
supra,  note  I,  p.  158. 

Requisites  of  Writ  or  Order,  Generally. 
—  For  the  formal  parts  of  a  writ  or  or- 
der in  a  particular  jurisdiction  see  the 
titles  Orders,  vol.  13,  p.  356;  Writs. 

Compliance  with  Statute.  —  The  writ 
must  contain  every  averment  required 
by  the  statute.  Dickinson  v.  Noland, 
7  Ark.   25;  Parker   v.   Palmer,  13  R.  I. 

359- 

To  What  Counties  Directed. —  In  some 
jurisdictions,  the  statute  provides  that 
a  writ  or  order  of  delivery  may  be  di- 
rected into  another  county,  or  other 
counties,  than  that  in  which  the  action 
is  brought. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  6396. 

Connecticut.— Q^n.    Stat.    (188S),     § 

1324-. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1S96).  c.  119,  par.  8. 

Mississippi.  —  Anno.  Code  (1892),  § 
3707- 

Oklahoma.  —  Stat.  (1S93),  §  4064. 

Wvoming.  —  Rev.  Stat.  (18S7),  §  3034. 

Name  of  Court.  —  Omission  from  the 
body  of  the  writ  or  order  of  the  name 
of  the  court  in  which  the  action  is 
brought  is  not  fatal  to  the  validity  of 
the  writ.     State  v.  Wilson,  24    Kan.  50. 

That  Affidavit  has  been  Made.  —  The 
writ  need  not  show  that  the  affi- 
davit required  by  the  statute  has  been 
made  by  the  plaintifif.  Magee  v.  Sig- 
gerson.  4  Blackf.  (Ind.)  70. 

That  Bond  has  been  Given.  —  A  state- 
ment in  the  writ  that  "'  the  saidy^//// 
B.  Watson   has   given   bond    according 


to  law  "  is  sufficient,  and  it  is  not  neces- 
sary that  the  bond  required  should 
appear  at  length  on  the  face  of  the 
writ.  Neither  need  it  appear  in  the 
writ  that  the  property  to  be  replevied 
has  been  impounded  or  distrained  or 
that  it  belongs  to  the  plaintiff.  Watson 
-•.  Watson,  9  Conn.  140. 

Command  of  Writ.  —  For  the  direction 
to  the  officer  required  to  be  inserted  in 
the  writ,  etc.,  in  a  particular  jurisdic- 
tion see  statutes  cited  supra,  note  i, 
p.  15S. 

In  Georgia,  the  warrant  directs  both 
the  arrest  of  the  defendant  and  the 
seizure  of  the  property.     2  Code  (1895), 

§  4799- 

Under  this  statute,  the  warrant  com- 
manding the  arrest  of  an  unknown 
party  and  failing  to  direct  the  arrest  of 
the  proper  party  is  irregular,  but  not 
void.  Savannah,  etc.,  R-  Co.  v.  Wil- 
cox, 48  Ga.  432. 

Description  of  Property  —  Generally.  — 
Writ  must  contain  a  description  of  the 
property  which  is  sought  to  be  replevied. 
Magee  v.  Siggerson,  4  Blackf.  (Ind.) 
70;  Wingate  v.  Smith,  20  Me.  287; 
Gardner  v.  Lane,  9  Allen  (Mass.)  492; 
Pomeroy  v.  Trimper,  8  Allen  (Mass.) 
39S;  Pingree  v.  Steere,  68  Mich.  204; 
Proper  v.  Conkling,  67  Mich.  244; 
Humphrey  v.  Bayn,  45  Mich.  565;  El- 
liott V.  Hart,  45  Mich.  234;  Kelso  v. 
Saxton,  40  Mich.  666;  Paterson  v.  Par- 
sell,  38  Mich.  607;  Farwell  v.  Fox,  18 
Mich.  166;  Buckley  v.  Buckley,  9  Nev. 
373;  Snedeker  v.  Quick,  11  N.  J.  L. 
179;  Ruch  V.  Morris,  28  Pa.  St.  245; 
State  V.  Welch,  37  Wis.  196.  While 
certainty  in  the  description  of  the 
property  is  necessary,  the  rule  does 
not  require  greater  certainty  than  the 
nature  of  the  property  will  reasonably 
admit.  Hook  v.  Fenner,  iS  Colo.  2S3. 
Where  the  property  is  so  described  in 
the  writ  as  to  enable  the  officer  to  iden- 
tify it,  it  is  sufficient.  Hook  v.  Fen- 
ner, 18  Colo.  283;  Pomeroy  f.  Trimper, 
8  Allen  (Mass.)  398;  Pingree  v.  Steere, 
68  Mich.  204;  Proper  v.  Conkling,  67 
Mich.  244;  Humphrey  v.  Bayn,  45 
Mich.  565;  Elliott  V.  Hart,  45  Mich. 
234;  Kelso  V.  Saxton,  40  Mich.  666; 
Farwell  v.  Fox,  18  Mich.  166;  Buckley 
V.  Buckley,  9  Nev.  373;  State  v.  Welch, 
37  Wis.  196.  And  slight  errors  in  the 
description  of  the  property  will  not 
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render  the  writ  invalid,  if  the  property 
can  still  be  identified.  Nolty  v.  State, 
17  Wis.  668.  But  where  the  property 
is  so  described  that  the  writ  cannot  be 
executed  with  reasonable  certainty,  or 
a  description  of  the  property  is  wholly 
omitted,  the  writ  will  be  quashed. 
Simmons  v.  Robinson,  loi  Mich.  240; 
Humphrey  v,  Bayn,  45  Mich.  565;  Par- 
sell  V.  Genesee  Circuit  Judge,  39  Mich. 
542;  Evans  v.  Parks,  (Miss.  1893)  13 
So.  Rep.  240;  Snedeker  v.  Quick,  11 
N.  J.  L.  179. 

In  Michigan,  it  has  been  held  that 
the  description  is  sufficient  if  the  officer 
is  enabled  to  identify  the  property  with 
outside  help.  Sexton,  v.  McDowd,  38 
Mich.  148;  Farwell  v.  Fox,  18  Mich.  166. 

Description  in  Affidavit  Attached.  — 
Where  a  separate  writ  and  affidavit  are 
filed,  attaching  an  affidavit  containing 
a  description  of  the  property  to  the 
writ,  with  no  description  in  the  writ, 
is  insufficient.  Paterson  v.  Parsell,  38 
Mich.  607. 

Description  in  Summons.  — The  sum- 
mons should  not  contain  a  description 
of  the  property,  and,  if  it  does,  such 
description  will  be  considered  surplus- 
age. Finehout  v.  Grain,  4  Hill  (N.  Y.) 
537;  Gutlerz/.  Rathbone,  i  Hill(N.  Y.) 
204. 

Sufficient  Descriptions.  —  ' '  Two  thou- 
sand pounds  of  oats,  more  or  less,  now 
situated  in  a  certain  granary  on  the 
premises  now  occupied  by  defendants." 
Hook  V.  Fenner,  18  Colo.  283.  "The 
contents  of  a  grocery-store,  so  called, 
situate  on  Lee  street,  in  Marblehead, 
and  numbered  J  on  said  street,  belong- 
ing to  Charles  H.  Litchman  and  Will- 
iam T.  Litchman,  now  taken  and  held 
hy  Daniel  Potter. '^  Litchman  z/.  Potter, 
116  Mass.  371.  "  A  quantity  of  hosiery, 
underwear,  drygoods  and  notions,  of 
the  value  of  %4,yoo,  shipped  by  Brown, 
Durrell  Q!'  Co.,  and  now  contained  in 
store  number  go  Woodward  avenue, 
and  now  occupied  by  LLenry  W.  Rich- 
ardson, one  of  the  defendants  herein." 
Durrell  v.  Richardson',  119  Mich.  592. 
"  Two  hundred  and  fifty  bushels  of  wheat 
of  the  Fultz  variety,  raised  and  grown 
on  the  farm  of  the  plaintiff  on  section 
seven  in  the  township  of  Portage,  in 
said  county,  and  harvested  the  present 
season,"  held  sufficient,  although  it 
appeared  that  the  wheat  taken  was  of 
the  Clawson  variety,  there  having  been 
no  wheat  of  the  Fultz  variety  grown 
that  year  on  the  plaintiff's  farm.  Wat- 
tles z/.  Dubois,  67  Mich.  313.  "  0«(f 
sewing-machine   and   one  pool- table." 


Proper  v.  Conkling,  67  Mich.  244.  "  A 
lot  of  hardwood;  all  the  furniture  and 
carpets  in  the  hotel  building  recently 
occupied  by  me,  and  formerly  owned 
by  Sidsell  Johnson  and  George  R.  Fowler 
as  copartners;  and  all  the  utensils  in 
barn  on  said  premises."  Peterson  v. 
Fowler,  76  Mich  258.  "Sufficient  of 
the  boots  and  shoes  now  in  store  or 
building  situate  on  lot  182  of  Moore's 
plat  of  the  village  of  Edmore,  Montcalm 
county,  Michigan,  and  now  occupied 
by  defendant  herein,  to  satisfy  the 
claim  of  the  plaintiffs  herein,  as  mort- 
gagees of  said  goods,  amounting  to 
eight  hundred  and  five  dollars."  Pin- 
gree  v.  Steere,  68  Mich.  204.  "  One 
cow,  seven  years  old,  color,  red  with 
white;"  and  ^' two  yearlings,  red  and 
white  in  color."  Kelso  v.  Saxton,  40 
Mich.  666.  "  Six  oxen."  Farwell  v. 
Fox,  18  Mich.  166.  All  the  "goods, 
stock  and  fixtures  in  store  a.i  Johnston, 
at  a  place  called  Dry  Brook,  occupied 
by  Joseph  H.  Leach,  of  the  value  of 
%8oo,  and  books  of  account  and  evi- 
dences of  indebtedness  showing  in- 
debtedness of  persons  to  said  Leach,  of 
the  value  of  $50."  Waldron  v.  Leach, 
9  R.  L  588.  In  replevin  of  a  quantity 
of  fish,  the  property  may  be  described 
as  so  many  "barrels,"  without  desig- 
nating how  many  whole  barrels  and  how 
many  half-barrels,  the  term  "barrels" 
being  a  term  of  quantity.  Gardner  v. 
Lane,  12  Allen  (Mass.)  39. 

Where  the  writ  described  the  prop- 
erty as  '''^ one  brown  heifer,  one  grey 
heifer,"  etc.,  and  the  certificate  of 
appraisement  was  of  "  the  within 
named  brown  cow,"  and  "the  grey 
cow,"  etc.,  it  was  held  that  this  differ- 
ence was  not  such  as  would  warrant 
dismissal  of  the  action  on  the  ground 
that  the  appraisal  was  of  other  prop- 
erty than  that  described  in  the  writ. 
Pomeroy  v.   Trimper,   8  Allen  (Mass.) 

398. 

Insufficient  Descriptions.  — A  descrip- 
tion of  the  property  as  '" fiive  barrels, 
thirteen  boxes,  tiuo  crates,"  is  insuf- 
ficient to  enable  the  plaintiff  to  recover 
the  contents  of  these  articles.  Musgrave 
v.  Farren,  92  Me.  198.  Where  mill- 
logs  had  been  fraudulently  converted 
into  boards  before  the  writ  was  sued  out, 
describing  them  as  boards  and  not  as 
logs  was  held  insufficient.  Wingate  v. 
Smith,  20  Me.  287.  In  an  action  for 
stacked  wheat,  a  description  of  the  land 
on  which  the  wheat  grew  as  the 
"southeast"  quarter  of  a  certain  sec- 
tion, and   the  chattel  mortgage   under 
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a.  In  Court  of  Record. 

(1)  With  Command  to  Summon  Defendant.^ 

Form  No.  17649.' 

(Conn,  Prac.  Act,  p.  154,  No.  267:  Conn.  Gen.  Stat.  (1888),  §  1327.) 

To  the  sheriff  of  the  county  of  Tollatid,  his  deputy,  or  to  either  con- 
stable of  the  town  of  Tolland  m  said  county —  Greeting: 

By  authority  of  the  state  of  Connecticut,  you  are  hereby  com- 
manded, without  delay,  to  cause  to  be  replevied  to  John  Doe,^  of  said 
town,  certain  goods  and  chattels,  to  wit:  one  bay  mare  of  the  value  of 
two  hundred  dollars,  now  in  possession  of  Richard  Roe,  of  said  town, 
at  said  town,  and  by  him  wrongfully  detained,  and  to  attach  the 
goods  or  estate  of  ssad  Richard  Roe,  to  the  value  of  three  hundred 
dollars,  and  him  summon  to  appear  before  the  Superior  Court,*  to  be 
held  at  Tolland,  within  and  for  the  county  of  Tolland,  on  the  Jirsf 
Tuesday  oi  June,  i87P;^  then  and  there  to  answer  unto  %2ii^  John- 
Doe,  in  a  plea  of  replevin,  wherein  the  plaintiff  declares  and  says, 

I.  That  ever  since  the  1st  day  of  May,  iS79,  the  defendant  has 
wrongfully  detained,  and  still  wrongfully  detains,  from  the  plaintiff 
said  goods  and  chattels,  being  the  property  of  the  plaintiff;  and 


which  plaintiff  claimed  was  for  wheat 
raised  on  the  "northeast"  quarter,  the 
variance  is  fatal.  Coman  v.  Thomp- 
son, 43  Mich.  3S9.  "Goods  and  chat- 
tels, to  wit,  about  /^wr  hundrgd  tons  of 
iron-ore,  commonly  called  bog-ore,"  is 
insufficient.  De  Witt  v.  Morris,  13 
Wend.  (N.  Y.)  496. 

Value  of  Property.  —  In  some  juris- 
dictions, an  allegation  of  the  value  of 
the  property  is  not  required.  Blake  v. 
Darling,  116  Mass.  300;  Litchman 
V.  Potter,  116  Mass.  371;  Pomeroy  v. 
Trimper,  8  Allen  (Mass.)  398;  State  v. 
Welch,  37  Wis.  196.  And  where,  as 
in  A^'ew  Hampshire,  it  is  customary  to 
allege  the  value,  it  is  held  that  the 
value  alleged  is  not  conclusive  against 
the  plaintiff.  Briggs  v.  Wiswell,  56 
N.  H.  319- 

Where  Retnrnable.  —  The  writ  must 
be  made  returnable  in  the  county  where 
the  property  was  detained  when  the 
action  was  begun,  but  the  writ  may  be 
served  in  any  county  if  the  situs  of  the 
property  has  in  the  meantime  been 
changed.    Crosier  z'.  Stillson,  67  Vt  315. 

1.  Summons  in  Writ.  —  As  a  general 
rule,  the  summons  is  contained  in  the 
writ.  Swann  v.  Shemvvell,  2  Har.  &  G. 
(Md.)  283;  Ex  p.  Johnson,  7  Cow.  (N. 
Y.)  424.  Although  it  is  the  practice  in 
many  jurisdictions  to  issue  a  separate 
and  distinct  summons.  Yandle  v. 
Kingsbury,  17  Kan.  195;  Kennedy  v. 
Beck,    15     Kan.    555;    West    Pub.    Co. 


V.  Bottineau,  34  Minn.  239;  Finehoutz/. 
Grain,  4  Hill  (M  Y.)  537;  Cutler  v.  Rath- 
bone,  I  Hill  (N.  Y.)  204;  Leathers  v. 
Morris,  loi  N.  Car.  184. 

In  Kansas,  the  summons  must  be 
issued  before  the  order  of  delivery, 
Pelham  v.  Edwards,  45  Kan.  547;  Ken- 
nedy V.  Beck,  15  Kan.  555. 

2^  Connecticut.— G&n.  Stat.  (1888),^ 
1324- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  231. 

Summons  or  attachment  is  the  mesne 
process  required  in  replevin.  Conn. 
Gen.  Stat.  (1888),  §  1324. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  231. 

3.  Description  of  parties  must  be  given. 
Conn.  Gen.  Stat.  (1888),  §  1324. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  231. 

4.  Court  to  which  writ  is  returnable 
must  be  stated.  Conn,  Gen.  Stat. 
(i838),  §  1324. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  231. 

5.  Time  and  place  of  appearance  of  de- 
fendant must  be  stated.  Conn.  Gen. 
Stat.  (1888),  §  1324. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  231, 
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2.  That  the  plaintiff  on  said  day  was,  and  ever  since  has  been, 
lawfully  entitled  to  the  immediate  possession  thereof: 

To  his  damage  in  the  sum  of  i/iree  hundred  dollars;  to  recover 
which  damages,  with  costs,  as  well  as  the  possession  of  said  goods 
and  chattels,  he  brings  this  suit. 

Hereof  fail  not,  but  make  due  service  and  return. 

Dated  at  Tolland,  this  tenth  day  of  May,  iS79. 

Abraham  Kent,  Justice  of  the  Peace.* 

{Affidavit  and  recognizance.') 

Form  No.  17650.' 

(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules  (1898),  No.  14,  §  2.) 

In  the  Supreme  Court  of  the  District  of  Columbia. 

John  Doe,  plaintiff,       ) 

against  [•  At  Law,  No.  806. 

Richard  Roe,  defendant.  ) 

The  President  of  the  United  States  to  the  Marshall  for  said  District, 
Greeting: 

The  plaintiff  in  this  action  having  entered  into  an  undertaking, 
with  surety  as  required  by  law,  you  are  hereby  commanded  to  take 
the  goods  and  chattels  claimed  by  the  plaintiff,  to  wit,  {describing 
them),  from  the  defendant,  and  deliver  the  same  to  the  plaintiff. 
And  warn  the  defeftdant  to  appear  in  said  court  on  or  before  the 
twentieth  day,  exclusive  of  Sundays  and  legal  holidays,  occurring 
after  the  day  of  the  service  of  this  writ,  and  answer  said  action,  and 
that  if  he  make  default  in  so  doing,  the  plaintiff  may  proceed  to 
judgment  and  execution. 

Witness,  the  Honorable  yi?//«  Marshall,  chief  justice  of  said  court, 
the  third  ds^y  oi  July,  a.  d.  \<)00. 

(seal)  Calvin  Clark,^  Clerk. 

Form  No.  17651.^ 

In  the  name  of  the  State  of  Florida. 

In  the  Circuit  Court,  Second ^\x6^\c\^  Circuit  of  Florida,  in  and  for 
Leon  county. 
To  the  Sheriff  of  Leon  County,  Greeting: 

You  are  hereby  commanded  to  replevy  the  goods  and  chattels,  to 
wit,  {describing  them),  in  the  possession  of  Richard  Roe,  and  you  are 
hereby  further  commanded*  to  summon  the  said  Richard  Roe,  clefend- 

1.  By  Whom  Issued.  —  Replevin  writ  See  also  list  of  statutes  cited  supra, 
is  issued  by  the  justice  or  by  the  clerk,  note  i,  p.  158;  and,  generally,  supra, 
like    other   writs.      Conn.    Gen.    Stat,     note  i,  p.  231. 

(1888),  ^  1324.  3.  Florida.  —  Rev.  Stat.  (1892),  §  1714. 

See  also  list  of  statutes  cited  supra.  See-  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra,  note   i,  p.   158;  and,   generally,   supra, 

note  I.  p.  231.  note  I,  p.  231. 

2.  Disirict  of  Columbia. — Upon  the  4.  Command  of  Writ.  — The  writ  and 
filing  of  a  proper  undertaking,  it  is  the  summons  shall  command  the  officer  to 
duty  of  the  clerk  to  issue  a  writ  in  whom  it  may  be  directed  to  replevy 
the  form  above  given.  Supreme  Ct.  the  goods  and  chattels  in  possession  of 
Com.  L.   Rules,  No.  14,  i;  2.  the  defendant,  describing  them,  and  to 
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ant,  if  to  be  found  in  your  circuit,  to  be  and  appear  before  the  judge 
of  your  Circuit  Court  for  the  secofid  \wCi\c\2\  circuit  of  Florida,  at  the 
court-house  in  Tallahassee,  on  Monday,  the  first  day  of  Septembery 
A.  D.  \()02,  to  answer  nw'io  John  Doe,  the  plaintiff  in  the  premises. 

(seal)  Witness,  Calvin  Clark,  Clerk  Circuit  Court,  Leon  County, 
Florida,  and  the  seal  of  our  said  court,  at  the  court-house  in  the  city 
of  Tallahassee  aforesaid,  this  l)\t  first  day  of  August,  a.  d.  \()02. 

Calvi?i  Clark,  Clerk 
Circuit  Court,  Tallahassee  County. 

Jeremiah  Mason,  Plaintiff's  Attorney. 


^'  [  ss. 


Form  No.  17652, 

State  of  Illinois, 
Cook  County. 

The  People  of  the  State  of  Illinois  to  the  Sheriff  ^  of  said  County, 
Greeting: 

Whereas,  John  Doe,  plaintiff,  complains  on  oath  that  Richard  Roe, 
defendant,  unlawfully  and  wrongfully  hath  taken  and  doth  detain 
the  following  described  goods  and  chattels,  to  wit,  (^describing  the??i),^ 
of  the  value  of  three  hundred  doWsiVs; 

Therefore  we  command*  you,  that  if  the  said  plaintiff  shall  give  you 
bond  with  good  and  sufficient  security  in  double  the  value  of  the  said 
goods  and  chattels,  as  required  by  law,  to  prosecute  his  suit  in  this 
behalf  to  effect  and  without  delay,  and  to  make  return  of  the  said 
goods  and  chattels  if  return  thereof  shall  be  awarded,  and  to  save 
and  keep  you  harmless  in  replevying  said  goods  and  chattels,  you 
cause  the  said  goods  and  chattels  to  be  replevied  and  delivered  to 
the  said  plaintiff  without  delay;  and  also  that  you  summon  the  said 
defendant  to  be  and  appear  before  the  SuperiorCovirtoi  Cook  county, 
on  the  first  day  of  the  next  term  thereof,  to  be  holden  at  the  city  of 
Chicago,  in  said  county,  on  the^  first  day  of  September  next,  to  answer 
said  plaintiff  in   this  action  for  damages  and  for  detaining  the  said 

summon   the   defendant  to   be  and  ap-  note  i,   p.   158;    and,  generally,  supra, 

pear   before  the  court  from  which  the  note  i,  p.  231. 

writ  and  summons  was  issued,  on  the  3.  Description  of  property  as  given  in 

return  day  thereof,  to  answer  the  plain-  plaintiff's  affidavit  must  be  inserted  in 

tiff  in    the  premises.     Fla.    Rev.   Stat,  the  writ.     Starr  &  C.  Anno.   Stat.  111. 

(1892),  ^  1714.  (1896),  c.  119.  par.  7. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 

note  I,   p.   15S;    and,  generally,  supra,  note  i,   p.   158;  and,  generally,  supra, 

note  I,  p.  231.  note  i,  p.  231. 

1.  Illinois. — Starr  &  C,  Anno.  Stat.  4.  Command.  —  The  writ  is  required 
(1896),  c.  119,  pars.  6,7.  to  summon   the  defendant    to  answer 

See  also  list  of  statutes  cited  supra,  the   plaintiff  in  the  action,  or,  in  case 

note  I,   p.   158;  and.  generally,   supra,  the  property  or  any  part  thereof  is  not 

note  i^  p.  231.  found  and  delivered  to  the  sheriff,  con- 

2.  Address  of  writ  must  be  to  the  stable  or  other  officer,  to  answer  the 
sheriff,  if  it  is  issued  out  of  the  court  plaintiff  for  the  value  of  the  same, 
of  record  (or  in  certain  cases  to  a  coro-  Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
ner);  or  to  any  constable  of  the  county,  119    par.  7. 

if  the  writ  is  issued  by  a  justice  of  the  See  also  list  of  statutes  cited  supra, 
peace.  Starr  &  C.  Anno.  Stat.  111.  note  i,  p.  158;  and,  generally,  supra, 
(1896),  c.  119,  par.  6.  note  x,  p.  231. 

See  also  list  of  statutes  cited  supra, 
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goods  and  chattels,  and,  in  case  the  said  property  is  not  found  and 
delivered  to  you,  to  answer  the  said  plaintiff  for  the  value  thereof; 
and  have  you  then  and  there  this  writ,  with  an  indorsement  thereon, 
in  what  manner  you  shall  have  executed  the  same,  together  with  the 
bond  which  you  shall  have  taken  from  the  said  plaintiff,  as  above 
commanded,  before  executing  this  writ. 

(seal)  Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal 
thereof,  at  Chicago,  in  said  county,  this  tenth  day  o{  August,  a.  d.  igOl. 

Calvin  Clark,  Clerk. 

Form  No.  17653.' 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  the  Sheriff  of  our  County  of  Suffolk,  or  his  Deputy,  or  any  Con- 
stable of  the  City  oiBoston,  within  our  said  County,  Greeting: 

(seal)  We  command  you  that  you  replevy  the  goods  (or  beasts') 
following,  viz.:  {state  the  property  to  be  replevied),  belonging  to  John 
Doe,  of  Boston,  in  said  county,  plaintiff,  now  detained  by  Richard 
Roe,  of  said  Boston,  at  Boston,  in  the  county  aforesaid,  and  them 
deliver  unto  the  said  plaintiff. 

Provided,  the  same  are  not  taken  and  detained  upon  mesne 
process,  warrant  of  distress,  or  upon  execution  as  the  property  of 
the  said  plaintiff,  and  summon  the  STixd  Richard  Roe  thdit  he  appear 
before  our  Municipal  Court  of  the  Charlestown  district,  to  be  holden 
in  said  Charlestown  district,  in  the  city  oi  Boston,  within  and  for  said 
county  of  Suffolk,^  for  civil  business,  on  Saturday,  the  taventy-fourth 
day  oi  August,  at  nine  of  the  clock  in  the  forenoon,  then  and  there 
to  answer  unto  the  said  plaintiff,  in  an  action  of  replevin, ^  for  that 
the  said  Richard  Roe,  on  the.  first  day  of  July  current,  at  said  Boston, 
unlawfully,  and  without  any  justifiable  cause,  took  the  goods  of  the 
said  plaintiff,  as  aforesaid,  and  them  unlawfully  detained  to  this  day, 
to  the  damage  of  the  said  plaintiff,  as  he  says,  in  the  sum  of  three 
hundred  dollars  :* 

Provided  he,  the  said  plaintiff,  shall  give  bond  to  the  said  Richard 
Roe,  with  sufficient  sureties,  to  be  approved  by  you,  in  double  the 
value  of  the  said  goods,*  to  prosecute  the  said  replevin  to  final  judg- 

\^  Massachusetts.  —  Pub.   Stat.  (1882),  4.  The  ad  damnum  is  not  an  allega- 

c.  184,  ^  II.  tion  of  the  value,  and  value  need  not 

See  also  list  of  statutes  cited  supra,  be    stated    in    the    writ.     Litchman    v. 

note  I,  p.   158;  and,  generally,  supra.  Potter,    xi6  Mass.   371;   Blake  v.   Dar- 

note  I,  p.  231.  ling,  116  Mass.  300. 

2.  Place  of  return 'of  writ  must  be  in  See  also  list  of  statutes  cited  supra, 

the  county  in  which  the  goods  are  de-  note  i,  p.  1.58;  and,  generally,  supra, 

tained.     Mass.  Pub.  Stat.  (1882),  c.  184,  note  i,  p.  231. 

§5  II.  5.  Bond,  —  Writ   must   require   bond 

See  also  list  of  statutes  cited  supra,  in   double  the   value  of  the   beasts  or 

note  I,  p.   158;  and,  generally,  supra,  goods  and  chattels  to  be  replevied,  but 

note  I,  p.  231.  shall  not  express   the  sum   for  which 

8.  The  declaration  in  the  writ  is  not  the  bond  shall  be  given.     Mass.  Pub. 

required,  but  is  usually  inserted.   Mass.  Stat.  (1882),  c.  184,  i^  4- 

Pub.  Stat.  (1882),  c.  167,  §  7.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.   158;   and,  generally,  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  i,  p.  231. 
note  I,  p.  231. 
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meat,  and  to  pay  such  damages  and  costs  as  the  said  Richard  Roe 
shall  recover  against  him,  and  also  to  return  the  same  goods  (or 
beasts)  in  case  such  shall  be  the  final  judgment.  And  have  you  there 
this  writ,  with  your  doings  herein,  together  with  the  bond  you  shall 
take. 

Witness,  John  Marshall,  esquire,  in  said  Charlestown  district,  in 
the  city  of  Boston,  this  second  day  of  August  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  one. 

Calvin  Clark,  Clerk. 

Form  No.  17654.' 
(Mich.  Com  p.  Laws  (1S97),  §  10653.) 

In  the  name  of  the  people  of  the  state  of  Michigan'. 
To  the  sheriff  of  the  county  of  Motiicaltn: 

We  command  you  that  you  do  forthwith  take  into  your  custody 
the  following  goods  and  chattels,  to  wit,  (^describing  the  goods  and 
chattels  to  be  replevied),  and  deliver  the  same  to  John  Doe,  plaintiff 
herein,  if  he  shall  give  you  security  as  required  by  law  to  prosecute 
to  effect  this  writ  against  Richard  Roe,  defendant  herein,  and  to 
return  the  aforesaid  goods  and  chattels,  if  return  thereof  shall  be 
adjudged,  and  to  pay  all  such  sums  of  money  as  may  recovered 
against  him  hereupon;  and  also  that  you  summon  the  ssad  Richard 
Roe  to  appear  before  the  Circuit  Court  at  Stanton,  on  the  twelfth  day 
of  September,  a.  d.  \()00  {some  day  on  which  writs  in  personal  actions 
may  be  made  returnable),  to  answer  the  said  John  Doe  concerning  the 
unlawful  detention  of  the  said  goods  and  chattels. 

Witness  {concluding  as  in  Form  No.  8895). 

Form  No.  17655.' 

(N.  H.  Pub.  Stat.  &  Sess.  L.  (1901),  c.  218,  §  18.) 

The  State  of  Ne7i>  Hampshire. 
Merrimac,  ss. 
To  the  sheriff  of  any  county  or  his  deputy: 

(seal)  We  command  you  to  replevy  {describing  the  property) 
belonging  to  John  Doe,  plaintiff,  wrongfully  taken  and  detained,  as  it 
is  said,  hy  Richard  Roe,  defendant,  and  deliver  the  same  to  said 
plaintiff,  provided  he  give  bond  in  the  sum  oi  tivo  hundred  and  sixty 
dollars,  with  sufficient  sureties,  to  prosecute  his  replevin  at  the 
Superior  Court  to  be  holden  at  Concord,  in  the  county  of  Merrimac 
aforesaid,  on  the  first  Tuesday  of  October  next,  and  so  from  court  to 
court,  until  the  cause  be  ended,  and  to  pay  such  costs  and  damages 
as  said  defendant  may  recover  against  him.  And  we  also  com- 
mand you  to  summon  said  defendant  (if  to  be  found  in  your  pre- 
cinct) to  appear  at  said  court,  and  answer  to  said  plaintiff  in  a 
plea  of  replevin  {insert  declaration),  to  the  damage  of  said  plaintiff, 

1.  Michigan. — Comp.  Laws  (1897),  §  2.  IVew  Hampshire.  —  Pub.  Stat.  & 
10653.  Sess.  L.  (1901),  c.  241. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  231.  note  i,  p.  231. 
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as  he  says,  the  sum  of  sixty  dollars;  and  make  return  of  this  writ 
with  your  doings  therein. 

W\Kxits%,  John  Marshall,  esquire,  the  tenth  day  oi  July,  a.  d.  \^00. 

Calvin  Clark,  Clerk. 

Form  No.  17656." 

Hudson  County,  ss. 

(seal)     The  state  ol  New  Jersey  to  our  sheriff  of  our  county  of 
Hudson,  Greeting: 

\i  Michael  Henry,  Junior,  collector  of  the  township  of  Union,  in 
the  county  oi  Hudson,  shall  give  you  sufficient  security  to  prosecute 
his  suit  and  to  make  return,  if  a  return  thereof  shall  be  adjudged,  of 
the  following  goods  and  chattels,  to  wit:  The  Combined  Tax  War- 
rants of  i87^,  1875,  i876  and  i877  of  the  township  of  Union,  in  the 
county  oi  Hudson,  and  The  Tax  Warrants  of  i87<^,  of  the  township 
of  Ujiion,  in  the  county  oi  Hudson,  which  Thomas  G.  Dobbs  unlawfully 
detains  against  sureties  and  pledges,  as  is  said,  then  we  command 
you  to  replevy  and  deliver  to  the  said  Michael  Henry,  Junior,  the 
aforesaid  goods  and  chattels  without  delay,  and  also  to  summon  the 
said  Thomas  G.  Dobbs  so  that  he  be  and  appear  before  the  Circuit 
Court  to  be  holden  at  Jersey  City  in  and  for  the  county  of  Hudson 
aforesaid,  on  the  sixth  day  of  October  instant,  to  answer  unto  the  said 
Michael  Henry,  Junior,  for  the  taking  and  unjustly  detaining  the  said 
goods  and  chattels,  to  his  damage  of  twenty  thousand  dollars,  as  is 
said,  and  have  you  then  and  there  this  writ  with  your  proceedings. 

Witness,  Manning  M.  Knapp,  esquire,  judge  of  our  said  Circuit 
Court  at  Jersey  City  aforesaid,  this^rj/  day  oi  July,  eighteen  hundred 
and  seventy-nine. 

James  M.  Brannon,  Clerk. 

Muirheid  &*  McGee,  Attorneys. 

Form  No.  17657.* 

(R.  I.  Gen.  Laws  (1896),  c.  252,  §  19.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc. 

To  the  sheriffs  of  our  several  counties  and  to  their  deputies.  Greeting: 
(seal)  We  command  you  that  you  replevy,  if  to  be  found  within 
your  precinct,  the  goods  and  chattels  following,  viz:  (^Here  enu^nerate 
and  particularly  describe  theni),  belonging  to  John  Doe,  oi  Providence, 
now  taken  (or  detained  ox  attached,  as  the  case  may  be)  by  Richard  Roe, 
oi  Providence,  at  said  Providence,  in  the  county  oi  Providence,  and  them 
deliver  unto  the  said  John  Doe,  provided  the  same  are  not  taken, 
attached  or  detained  upon  original  writ,  mesne  process,  warrant  of 
distress,  or  upon  execution  as  the  property  of  the  said  John  Doe;  and 

1.  New  Jersey. — Gen.  Stat.  (1895),  p.  2.  Rhode  Island.  —  Gen.  Laws  (1896), 
2771.  §  I  et  seq.  C  272,  i;  I. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra. 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  231.  note  i,  p.  231. 

This  form  is  copied  from  the  original 
papers  in  the  case. 
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summon  the  said  Richard  Roe  to  appear  on  the  return  day  hereof 
(said  return  day  being  the  tenth  day  of  September,  a.  d.  igOO)  in  the 
Comtnon  Pleas  division  of  the  Supreme  Court,  to  be  holden  at  the 
court-house  in  Providence,  within  and  for  our  county  of  Providence, 
to  answer  unto  the  said  John  Doe  in  a  plea  of  replevin,  that  the  said 
Richard  Roe,  on  the  seco>id  ddLj  oi  July,  at  said  Providence,  unlawfully, 
and  without  justifiable  cause,  took  the  goods  and  chattels  of  the  said 
John  Doe  as  aforesaid,  and  them  unlawfully  detained  unto  this  day 
(or  unlawfully  detained  the  goods  and  chattels  aforesaid,  as  the  case  may 
be),  to  the  damage  of  the  said  John  Doe,  as  he  says,  five  hundred 
dollars. 

Hereof  fail  not,  and  make  true  return  of  this  writ  with  your  doings 
thereon,  together  with  the  bond  you  shall  take  of  the  plaintiff. 

Witness,  the  Ylonox2)d\^  John  Marshall,  chief  justice  oi  onr  Supreme 
Court,  at  Providence,  this  tenth  day  oi  July,  in  the  year  tiineteen 
hundred. 

Calvin  Clark,  Clerk. 

Form  No.  17658.' 

State  of  Tennessee,  Hamilton  County. 
To  the  Sheriff  of  Hamilton  County,  Greeting: 

You  are  hereby  commanded^  to  summon  Richard  Roe  to  appear  at 
the  next  term  of  the  Circuit  Court,  to  be  held  for  said  county,  at  the 
court-house  thereof,  in  the  town  of  Chattanooga,  on  the  first  Monday 
in  December  next,  then  and  there  to  a.ns\ver  John  Doe  in  an  action  of 
replevin,  wherefore  he  detains  from  him  certain  goods  and  chattels, 
to  wit,  (^describing  them  as  in  affidavit'),'^  the  property  of  the  sa.\<l  John 
Doe,  to  his  damage yfz/^  ^////^/r^^  dollars;  and  do  you  also  take  said 
property  out  of  the  possession  of  said  Richard  Roe,  defendant,  and 
deliver  the  same  to  the  sdi\^  John  Doe,  plaintiff. 

Witness,  Calvin  Clark,  clerk  of  said  court,  this  first  Monday  in  May^ 
i()00. 

Calvin  Clark,  Clerk. 

Form  No.  17659.* 

(Vt.  Stat.  (1894),  §  5417,  No.  II.) 

(  Venue  and  address^  as  in  Form  No.  6950. ) 

By  the  authority  of  the  state  of  Vermont  yo\x  are  hereby  commanded 
to  replevy  (describing  property'),  belonging  to  Richard  Roe,  of  JVood- 

1.  Tennessee.  —  Code  (1896),  §  5133.  3.  Description  of  Property.  —  The  writ 
See  also  list  of  statutes  cited  supra,  must  describe  the  property  as  it  is  de- 
note I,  p.   158;   and,  generally,  supra,  scribed   in   the  affidavit.     Tenn.   Code 
note  I,  p.  231.  (1896),  §  5133. 

2.  Command  of  writ  must  be  for  the  ofE-  See  also  list  of  statutes  cited  supra, 
cer  to  summon  the  defendant  to  answer  note  i,  p.  15S;  and,  generally,  supra, 
the  plaintiff    wherefore   defendant  de-  note  i,  p.  231. 

tains  the  goods  and  chattels;    also  to  4.    Vermont.  —  Stat.  (1S94),    §§    1460, 

take  the  property  out  of  the  possession  1471. 

of  the  defendant  and  deliver  it  to  the  See  also  list  of  statutes  cited  supra, 

plaintiff.     Tenn.  Code  (1896),  g  5133.  note  i,  p.   158;  and,   generally,  supra. 

See  also  list  of  statutes  chtd  supra,  note  i,  p.  231. 

note  I,  p.   15S;   and,  generally,  supra,  5.  Address.  —  No  writ  of  replevin  shall 

note  I,  p.  231.  be   directed   to  or  served   by  a  person 
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stock,  in  the  county  of  Windsor  and  state  of  Vermotii,  and  now  taken, 
attached,  distrained  (or  impounded^hy  John  Doe,  of  Woodstock,  in  said 
county  of  Windsor,  and  deUver  the  said  {specifying  property)  to  the 
said  Richard  Roe,  provided  he  gives  a  bond  in  a  penal  sum,^  which 
shall  be  double  the  appraised  value  of  the  said  goods  and  chattels, 
with  sufficient  surety  or  sureties  to  prosecute  his  replevin  at  the 
Windsor  County  Court,  to  be  held  at  Woodstock  in  and  for  the  county 
of  Windsor,  and  to  pay  such  costs  and  damages  as  the  said  John  Doe 
recovers  against  him,  and  to  return  such  property  in  case  such  shall 
be  the  final  judgment;  and  you  are  also  commanded  to  summon  the 
said  John  Doe,  if  he  may  be  found  within  your  precinct,  to  appear 
before  the  Windsor  County  Court  at  Woodstock  within  and  for  said 
county  of  Windsor,  and  also  to  notify  him  to  cause  his  appearance 
herein  to  be  entered  with  the  clerk  of  said  court  on  or  before  the 
expiration  ol  forty-tivo  days  from  the  date  hereof,  then  and  there  to 
answer  in  said  court  to  the  said  Richard  Roe  in  a  plea  of  replevin  for 
that  the  sz\<l  John  Doe,  on  the  tenth  day  oi  June,  a.  d.  \()00,  at  said 
Woodstock,  unlawfully  and  without  any  justifiable  cause,  took  the 
goods  and  chattels  of  the  said  Richard  Roe  as  aforesaid  and  them 
unlawfully  detained  and  still  detains  to  the  damage  of  Richard  Roe 
three  hundred  dollars,  as  shall  be  then  and  there  made  to  appear,  with 
other  due  damages  and  costs. 

Fail  not  {concluding  as  in  Form  No.  10663.') 

(2)  Without  Command  to  Summon  Defendant. 

Form  No.  17660." 

State  of  Colorado,       \ 
County  of  Arapahoe.  \ 

In  the  District  Court  within  and  for  the  county  of  Arapahoe,  in 
the  state  aforesaid. 

John  Doe,  plaintiff,       ^ 

against  v  Claim  and  Delivery  of  Personal  Property. 

Richard  Roe,  defendant.  ) 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Arapahoe  County 
send  Greeting: 

Whereas,  summons  has  been  issued  in  the  above  entitled  action 
subscribed  by  Jeremiah  Mason,  attorney  for  said  plaintiff,  said  action 
being  brought  to  recover  from  the  defendant  the  following  described 
personal  property,  to  wit,  {describing  it),  of  the  aggregate  value  of 
five  hundred  dollars;  and  the  necessary  affidavit  and  undertaking 
herein  having  been  filed  as  required  by  law, 

Now,  therefore,  we  do  command  you  that  you  take  from  the  said 

other  than  an  officer  authorized  by  law     must  not  state  the  amount  thereof.  Vt. 

to  serve  the  same.     Vc.  Stat.  (1894),  i^     Stat.  (1894).  §55  1460,  1471. 

1485.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.   158;  and,    generally,  supra, 
note  I,  p.   158;  and,  generally,  supra,     note  i,  p.  231. 
note  I,  p.  231.  2.    Colorado.   —  Mills'    Anno.     Code 

1.   That  Bond  be   Given. —The   writ    (1896).  ^§  81,  S3, 
must  require  a  bond  to   be  given  for        See  also  list  of  statutes  cited  supra, 
double  the  value  of  the  property,  but     note  i,  p.   158;  and,  generally,  supra, 

note  I,  p.  231. 
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defendant  or  his  agent  all  of  the  property  herein  above  mentioned, 
and  described  in  the  affidavit  herein,  and  safely  keep  in  your  custody 
and  deliver  the  same  to  the  said  plaintiff  within  forty-eight  hours 
after  the  taking  of  the  same  by  you  and  service  of  notice  upon  the 
defendant  in  this  action,  unless  the  said  defendant  shall  give  you 
security  by  the  undertaking,  conditioned  according  to  law,  of  at 
least  two  sufficient  sureties  in  an  amount  equal  to  double  the  value 
of  the  said  property,  and  the  said  sureties  shall  justify  as  is  required 
by  law,  in  which  case  you  will  deliver  the  said  property  to  the  said 
defendant. 

(seal)  Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal 
thereof  hereto  affixed,  at  Defiver,  in  said  county,  this  sixth  day  of  May, 
A.  D.  jgOO. 

Calvin  Clark,  Clerk. 

Form  No.  I766i.> 

State  of  Iowa,  ) 
Harrison  County,  j 
The  State  of  Iowa  to  the  Sheriff  of  said  County,  Greeting: 

Whereas,  on  the  tenth  day  oi  June,  a.  d.  igOO,  John  Doe,  plaintiff, 
filed  his  petition  under  oath  as  required  by  law,  in  the  office  of  the 
clerk  of  the  District  Court  of  the  State  oi  Iowa  in  and  for  said  county 
of  Harrison,  against  Richard  Roe,  defendant,  stating  that  he  is 
entitled  to  the  present  possession  of,  and  that  said  Richard  Roe 
wrongfully  detains  from  him,  the  following  described  property,  to 
wit,  (^describing  property  as  in  the  petition) ; 

And  the  said  John  Doe  having  duly  executed  his  bond  to  the  said 
Richard  Roe  with  sureties,  as  required  by  law,  in  the  sum  of  six  hun- 
dred dollars,  conditioned  that  he  will  appear  and  prosecute  the  said 
suit  to  judgment  and  return  the  property  if  a  return  be  awarded,  and 
also  pay  all  costs  and  damages  which  may  be  adjudged  against  him, 
which  said  bond  has  been  filed  in  my  office  and  the  sureties  therein 
approved  of  by  me  as  required  by  law: 

Therefore  in  the  name  of  the  state  of  lozcia  you  are  hereby  com- 
manded to  take  the  above  described  property  forthwith,  if  found  in 
the  possession  of  the  said  defendant  or  of  his  agent,  or  of  any  person 
who  obtained  possession  thereof  from  the  defendant,  directly  or 
indirectly,  after  the  issuing  of  this  writ,  and  deliver  the  same  to  the 
said  John  Doe,  plaintiff,  without  delayi  and  of  this  writ  make  legal 
service  and  due  return  thereof  to  said  court  on  or  before  the  next 
term  thereof  to  be  begun  and  holden  at  the  court-house  in  Logan,  in 
said  county  of  Harrison,  on  the  tenth  day  of  September,  igOO. 

Witness  {concluding  as  in  Form  No.  8810). 

Form  No.  17662.' 

{Venue,  title  of  court  and  address"^  as  in  Form  No.  8871.) 

1.  Iowa.  — Code  (1897),  §  416S.  See  also  list  of  statutes  cited  supra. 
See  also  list  of  statutes  cited  supra,     note  i,  p.   158;  and,  generally,  supra, 

note  I,  p.    15S;   and,  generally,  supra,  note  i,  p.  231. 

note  I,  p.  231.  3.  Address  of  order   must  be   to  the 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  95,  sheriff.  Kan.  Gen.  Stat.  (1897),  c.  95, 
§  179-  §  179- 
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Whereas,  John  Doe  has  commenced  an  action  in  the  District  Conxi^ 
within  and  for  said  county  of  Cowley  against  Richard  Roe^  to 
recover  the  possession  of  the  following  specific  personal  property- 
belonging  to  the  sdi\(\  Johti  Doe,  to  wit,  {describing  it);^ 

You  are  therefore  commanded*  to  take  into  your  custody  all  the 
personal  property  described  above  and  deliver  the  same  to  the  said 
John  Doe,  and  of  this  order  and  your  doings  thereon  make  due  return 
on  or  before  the  Ji/th  day  of  October,  a.  d.  \^00. 

In  witness  whereof  (coficluding  as  in  Form  No.  8871). 

Form  No.  17663.* 

The  State  of  Nebraska,  )  ^^ 

County  of  Colfax.  \ 

To  the  Sheriff  of  said  County,  Greeting:^ 

Whereas,  y^////  Doe,  plaintiff,  has  commenced  an  action  in  the  Dis- 
trict Court'  of  Colfax  county  against  Richard  Roe,  defendant,^  to 
recover  the  following  specific  personal  property,  to  wit,  {describing 
it),^  now  in  the  possession  of  Richard  Roe,  defendant,  in  said  county 
and  state,  and  has  filed  in  my  office  the  necessary  affidavit  to  obtain 
an  order  for  the  immediate  delivery  of  said  personal  property 
aforesaid; 

You  are  therefore  commanded  ^'^  to  seize  and  take  into  your  custody 
all  the  personal  property  described  above  and  deliver  the  same  to 
szid /ohn  Doe,  plaintiff  in  this  action;  and  of  this  order  and  your 

See  also  list  of  statutes  cited  supra,  note  i,   p.   158;  and,  generally,  supra, 

note  I,   p.   158;   and,  generally,  supra,  note  i,  p.  231. 

note  I,  p.  231.  6.  Address  of  order  must   be  to  the 

1.  Name  of  court  must  be  given  in  the  sheriff.  Neb.  Comp.  Stat.  (1899),  § 
order.     Kan.   Gen.   Stat.   (1897),  c.  95,  5745. 

§  179.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cWcA  supra,  note  i,  p.   158;  and,  generally,  supra, 

note  I,  p.   158;   and,  generally,  supra,  note  i,  p.  231. 

note  I,  p.  231.  7.  Name  of  court  in  which  the  action 

2.  Names  of  parties  to  the  action  must  is  brought  must  be  given.  Neb.  Comp. 
be  given  in  the  order.     Kan.  Gen.  Stat.  Stat.  (1899),  §  5745. 

(1897),  c.  95,  §  179.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.   158;   and,   generally,  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  i,  p.  231. 

note  I,  p.  231.  8.  Names   of  parties    must  be  given. 

3.  Description    of    property    must    be  Neb.  Comp.  Stat.  (1S99),  §  5745. 
given   in   the  order.     Kan.  Gen.  Stat.  See  also  list  of  statutes  cited  supra, 
(1897),  c.  95,  §  179.,  note  I,  p.    158;   and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  231. 

note  I,  p.  158;  and,  generally,  supra,  9.  Description    of   property    must    be 

note  I,  p.  231.  given.      Neb.     Comp.    Stat.    (1899),    § 

4.  Command  of  order  must  be  for  the  5745. 

officer  to  take  the   property  described  See  also  list  of  statutes  cited  supra, 

and  deliver  it  to  the   plaintiff.     Kan.  note  i,  p.   158;  and,  generally,  supra. 

Gen.  Stat.  (1897),  c.  95,  §  179.  note  i,  p.  231. 

See  also  list  of  statutes  cited  jw/r^r,  10.  Command  must  be  for  the  sheriff  to 

note  I,  p.   158;  and,  generally,  supra,  take  the  property  and  deliver  it  to  the 

note  I,  p.  231.  plaintiff  and  to  make  return  of  the  or- 

5.  Nebraska.  —  Comp.  Stat.  (1899),  §  der  on  a  day  named.  Neb.  Comp. 
5745-  Stat.  (1899),  §  5745- 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 
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doings  thereon  make  due  return  on  or  before  Xho.  fifth  day  of  October, 
A.  D.  igOO. 

Given  under  my  hand,  and  the  seal  of  said  court,  this  tenth  day  of 
/uly,  A.  D.  igOO. 

(seal)  Calvin  Clark,  Clerk  of  District  Court. 

Form  No.  17664.' 

Chester  County,  ss. 

(seal)  The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  said 
County,  Greeting: 

\l  John  Doe  make  you  secure  of  prosecuting  his  claim  with  effect 
against  Richard  Roe,  then  we  command^  you  that  the  said  Joh7i  Doe 
{Here  describe  the  property'^  to  be  replevied  and  delivered  you 
cause,  and  that  you  put  by  sureties  and  safe  pledges  the  said  Richard 
Roe  so  that  he  be  and  appear  before  our  judges  at  West  Chester, 
at  our  Court  of  Common  Pleas  for  the  county  of  Chester,  there  to  be 
held  on  the.  first  Monday  of  September  fiext,  to  answer  the  sdiid  John 
Doe  of  a  plea  wherefore  he  took  the  goods  and  chattels  aforesaid,  the 
property  of  the  said  John  Doe,  and  the  same  unjustly  detains  against 
sureties  and  safe  pledges,  etc. 

And  have  you  then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8885). 

b.  In  Justice's  Court. 
(1)  In  General. 
Form  No.  17665.* 

State  of  Colorado         \  ^^     g^^^^^  Abraham  Kent,  J.  P. 
County  of  Arapahoe.  \  '  -" 

The  People  of  the  State  of  Colorado  to  any  Constable  of  said  County, 
Greeting: 
John  Doe,  of  said  county  oi  Arapahoe,  having  given  good  and  suf- 
ficient security  to  prosecute  his  action,  and  to  make  return  of  the 
following  described  goods  and  chattels,  the  property  of  said  John 
Doe,  to  wit,  {describing  theni),  which  Richard  Roe,  also  of  said  county, 
wrongfully  detains,  and  return  the  said  property,  if  return  thereof 
be  awarded;  now,  therefore,  you  are  to  cause  the  said  goods  and 
chattels  to  be  replevied  and  delivered  to  said  plaintiff,*  unless  the 

note  I,  p.   158;  and,  generally,  supra,  added  as  a  party  defendant.     Pa.  Laws 

note  I,  p.  231.  (1901),  p.  89,  ^  2. 

1.  Pennsylvania. — Laws(i90i),  p.  88,  See  also  list  of  statutes  cited /M/ra, 
§  I.  note  I,  p.   158;   and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  231. 

note  I,   p.   158;  and,  generally,  supra,  3.     Colorado.    —  Mills'    Anno.    Stat, 

note  I,  p.  231.  (1891),  §  2749. 

2.  Command  of  writ  must  be  for  the  See  also  list  of  statutes  cited  supra, 
sheriff  to  serve  the  party  in  possession  note  i,  p.  158;  and,  generally,  supra, 
as   well   as  the  defendant,  and  if  any  note  i,  p.  231. 

other  person  than  the  defendant  named  4.  Command  of  writ  should  be  that 
be  found  in  possession  of  the  prop-  the  constable  instantly  seize  and  take 
erty  he  must  be  served  and  his  name     into   his  custody,  wherever  they  may 
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defendant  shall,  within  twenty-four  hours  after  the  service  of  this 
writ,  give  forthcoming  bond,  according  to  the  statute  in  such  case 
made  and  provided,  and  summon  the  defendant  personally  to  be  and 
appear  before  me  at  my  office  in  Berlin,  in  said  county,  at  nifie 
o'clock  A.  M.,  on  the  seventeenth  day  oi  July,  a.  d.  \^00^  to  answer 
the  said  plaintiff  in  the  premises.  Have  you  then  and  there  this  writ 
with  an  indorsement  thereon  in  what  manner  you  have  executed  the 
same,  and  make  due  return  of  the  bond  or  bonds  to  be  taken  of  said 
plaintiff  or  defendant  aforesaid. 

Given  under  my  hand  and  seal  this  seventh  day  oi  July,  a.  d.  \^00. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17666.* 

State  of  Florida,  \ 
County  of  Leon.  \ 
To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  John  Doe,  plaintiff,  complains  that  Richard  Roe,  defend- 
ant, wrongfully  withholds  from  him  the  following  property,  viz: 
{describing  if);  therefore,  in  the  name  of  the  state  of  Florida,  you  are 
commanded  3  to  take  possession  of  the  said  property  without  delay 
and  hold  the  same  to  be  disposed  of  according  to  law;  and  you  are 
required  to  summon  the  said  Richard  Roe,  defendant,  to  appear 
before  me,  one  of  the  justices  of  the  peace  for  this  county,  at  my 
office  in  Tallahassee,  in  said  county,  on  the.  fifteenth  day  oi  July,  a.  d. 
igOl,  at  nine  o'clock  in  the/<?r^noon,  to  answer  the  complaint  oi  John 
Doe,  plaintiff,  and  the  said  defendant  is  hereby  required  to  appear 
accordingly,  or  judgment  will  be  entered  against  him  for  said  prop- 
erty or  its  value,  with  damages  and  costs  in  favor  of  the  plaintiff. 

Given  under  my  hand  th.\s  first  day  oi  July,  a.  d.  i()01. 

Abraham  Kent,  Justice  of  the  Peace. 


State  of  Indiana,  , 

'  ^  ss, 


Form  No.  17667.* 

(Horner's  Stat.  Ind.  (1896),  §  1571.) 

.1 
Clark  County.        f 

To  any  Constable  of  Clark  County: 

You  are  commanded  to  take  the  following  goods   and  chattels, 

be  found  in  his  county,  the  goods  and  2.  Florida.  —  Rev.  Stat.  (i8q2),  §  1714. 

chattels   mentioned   in   the  affidavit  of  See  also  list  of  statutes  cited  supra, 

the  plaintiff.     Mill^'  Anno.  Stat.  Colo,  note   i,   p.    158;   and,  generally,  supra, 

(1891),  §  2749.  note  I,  p.  231. 

See  also  list  of  statutes  cited  j?</rrt,  3.  Command.  —  Direction  of  writ  must 

note  I,  p.   158;    and,  generally,  supra,  be  to  the  officer  to  replevy  the  goods 

note  I,  p.  231.  and  chattels  in  the   possession   of  the 

1.  Appearance  of  Defendant.  —  The  de-  defendant  and  to  summon  the  defend- 

fendant  shall  be  directed  toappear  at  the  ant  before   the   court   issuing  the  writ 

specified  time  and  place  not  less  than  and  summons.     Fla.  Rev.  Stat.  (1892), 

five   days   or   more   than    fifteen   days  5^  1714. 

from  the  date  of  the  writ.     Mills' Anno.  See  also  list  of  statutes  cited  jw/ra, 

Stat.  Colo.  (1891),  §  2749.  note  i,  p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  I,  p.  231. 

note  1,  p.   158;   and,  generally,  supra,  4.  Indiana.  —  Horner's  Stat.  (1896),  § 

note  I,  p.  231.  1547. 
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to  wit:  Nine  hogs,  one  cow,  and  one  sorrel  horse,  alleged  to  be  in  the 
possession  of  Richard  Roe,  and  deliver  the  same  forthwith  to  John 
Doe\  and,  further,  that  you  summon  the  said  Richard  Roe  to  appear 
before  me,  at  my  office,  on  the  10th  day  oi  January,  iW2,  at  ten 
o'clock  in  the/t;/-^noon,  to  answer  to  the  complaint  oi  sdivX  John  Doe, 
wherein  he  claims  said  property,  and  twenty  dollars  in  damages  for 
the  detention  of  the  same. 

Dated  this  1st  day  oi  January,  iS92. 

Abraham  Kent,  Justice,     (seal) 


''     iss 
ley.  \  "'• 


Form  No.  17668.' 

State  of  Kansas, 
County  of  Cowley. 

The  State  of  Kansas  to  John  Lynch,  Constable  of  Burden  Township, 
in  said  County,  Greeting: 

You  are  commanded  ^  to  summon  Richard  Roe  to  appear  before 
me,  the  undersigned,  a  justice  of  the  peace  of  said  county,  at  my 
office  in  said  township  of  Burden,  on  the  tenth  day  of  September,  A.  d. 
19^^,  at ///«^  o'clock  in  X.\\&  forenoon,  to  answer  the  action  oi  John 
Doe  for  unlawfully  detaining  the  following  described  personal  prop- 
erty of  the  sa\d  John  Doe,  plaintiff,  to  wit:  (^describing property'). 

And  you  are  further  commanded  immediately  to  seize  and  take 
into  your  custody,  wherever  the  same  may  be  found  in  said  county, 
the  said  goods  and  chattels  above  mentioned,  and  deliver  the  same 
to  the  said  John  Doe,  plaintiff.  And  you  will  then  and  there  make 
return  of  this  writ. 

Witness  my  hand  Sit  Burden,  in  said  county,  th\%  first  day  of  Septem- 
ber, A.  D.  igOO. 

Abraham  Kent,  Justice  of  the  Peace, 

Form  No.  17669.* 

State  of  Michigan,  ) 
County  of  Montcalm.  \ 
To  any  Constable  of  said  County:* 

In  the  name  of  the  people  of  the  state  of  Michigan,  you  are  hereby 
commanded  that  you  take  into  your  custody  the  following  goods 

See  also  list  of  statutes  cited  supra,  the  goods  and  chattels    mentioned   in 

note  I,  p.    158;   and,  generally,  supra,  the    affidavit,   and     deliver    the    same 

note  I,  p.  231.  to    the    plaintiff.     Kansas    Gen.    Stat. 

No  writ  shall  be  invalid  because  it  (1897),  c.  103,  )^  87. 

fails   to  follow  the  form  prescribed  by  See  also  list  of  statutes  cited  supra, 

statute  for  justices' courts,  if  it  contain  note  i,  p.   158;  and,  generally,  supra, 

the  substance  of  such  form.     Horner's  note  i,  p.  231. 

Stat.  Ind.  (1896),  §  1571.  Z.Michigan.  —  Comp.    Laws    (1897), 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  103,  §  74S. 

§  87.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  c\X.&<i  supra,  note  i,   p.   158;   and,  generally,  supra, 

note  I,   p.   158;  and,  generally,  supra,  note  i,  p.  231. 

note  I,  p.  231.  4.  Address   of   writ   must   be   to   any 

2.  Command.  —  The  summons  issues  constable  of  the  county.  Mich.  Comp. 
as  in  other  cases,  but  in  addition  shall  Laws  (1897),  §  748. 

command  the  constable  immediately  to  See  also  list  of  statutes  cited  supra, 
seize  and  take  into  his  custody,  wher-  note  i,  p.  158;  and,  generally,  supra, 
ever  they  may  be  found  in  the  county,     note  i,  p.  231. 
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and  chattels,  to  wit,  {describing  them)^  and  forthwith  deliver  the 
same  to  John  Doe,  plaintiff  herein,  he  having  given  the  security 
required  by  law  to  prosecute  to  effect  this  writ  against  Richard  Roe, 
defendant  herein,  and  to  return  the  aforesaid  goods  and  chattels,  if 
return  thereof  shall  be  adjudged,  and  pay  all  such  sums  of  money 
as  may  be  recovered  against  him  hereupon;  and  also  that  you  sum- 
mon the  said  Richard  Roe  to  appear  before  the  undersigned,  a  justice 
of  the  peace  of  the  township  of  Coral,  in  said  county,  at  my  office  in 
said  township  of  Coral,  on  the  terith  day  ol  July,  \gOO,  at  7iine  o'clock 
in  the  forex\oox\,  then  and  there  to  answer  the  said  y^f//// ^t*)?  con- 
cerning the  unlawful  detention  of  the  said  goods  and  chattels.  And 
have  you  then  there  this  writ  with  your  doings  hereon. ^ 

Given  under  my  hand,  at  the  said  township  of  Coral,  the  third  day 
oi  July^  igOO. 

Abrahatn  Kent,  Justice  of  the  Peace. 

Form  No.  17670.^ 

(Minn.  Stat.  (1894),  §  5092.) 
State  of  Minnesota,  \ 
County  of  Ra?nsey.   [ 

The  State  oi Minnesota  to  the  sheriff  or  any  constable  of  said  county:* 
Whereas,  y^/^«  Z><9<?  complains  t\\-a.t  Richard  Roe  has  taken  and  does 
unjustly  detain  (or  does  unjustly  detain,  as  the  case  may  be  —  particu- 
larly describing  the  goods  and  chattels  to  be  replevied,  and  the 
value  thereof^);  therefore  you  are  commanded^  that  you  cause  the 

1.  Description  of  property  must  be  6.  Description  of  property  must  be 
given.    Mich.  Comp.  Laws  (1897),  §  748.     given.      Minn.  Stat.  (1S94),  ^  5045. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;   and,  generally,  supra,  note   i,   p.    158;    and,  generally,  supra, 

note  I,  p.  231.  note  i,  p.  231. 

2.  Command  of  writ  must  be  for  the  6.  Command  of  writ  must  be  for  the 
officer  to  summon  defendant  to  ap-  officer  to  seize  the  property  and  deliver 
pear  before  the  justice  who  issues  the  it  to  the  plaintiff,  and  to  summon  the 
writ.     Mich.  Comp.  Laws  (1897),  §  748.  defendant  to  appear  and  answer  on  the 

See  also  list  of  statutes  cited  supra,  return     day.       Minn.     Stat.     (1894),    § 

note  I,   p.   158;   and,  generally,  supra,  5045. 

note  I,  p.  231.  See  also  list  of  statutes  cited  supra. 

Return  day  of  replevin  writs  in  jus-  note  i,  p.   158;   and,  generally,  stlpra, 

tices'  courts  must  be  not  less  than  six  note  i,  p.  231. 

nor  more   than   twelve  days  from  the  Form  Prescribed  by  Court. —  In  West 

date  thereof.    Mich.  Comp.  Laws (1897),  Pub.   Co.    v.   Bottineau,  34  Minn.   239, 

§  749.                         '  the  following  writ  is  set  out: 

See  also  list  of  statutes  cited  supra,  \            Municipal 

note  I,  p.   158;  and,  generally,  supra,  "State  oi  Minnesota,     [           Court, City 

note  I,  p.  231.  County  of  Hennepin,  j      '      of    Minne- 

3.  Minnesota. — Stat.  (1894),  i?  5045.  J            apolis. 

See  also  list  of  statutes  cited  supra.  The    State  of  Minnesota  to  any  police 

note  I,  p.   158;   and,  generally,  supra,  officer  of  the  city  of  Minneapolis,  or 

note  I,  p.  231.  to   the   sheriff   or   any   constable   of 

4.  Address   of   writ    must    be   to   the  said  county: 

sheriff  or  any  constable  of  the  county.  Whereas,  West  Publishing  Company, 
Minn.  Stat.  (1894),  §  5045.  a    corporation,    complains    that  J.    B. 

See  also  list  of  statutes  cited  supra,  Bottineau  has  become  possessed  of, 
note  1,  p.  158;  and,  generally,  supra,  and  unjustly  detains  from  it,  the  said 
note  I,  p.  231.  West  Publishing  Company,   the    follovv- 
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same  goods  and  chattels  to  be  replevied  without  delay;  and  if 
the  said  John  Doe  shall  give  security  as  required  by  law,  that  you 
cause  the  said  goods  and  chattels  to  be  delivered  to  the  said  John 
Doe;  and  also  that  you  summon  the  said  Richard  Roe  to  be  and 
appear  before  me,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  on  the  twelfth  day  oi  July,  a.  d.  \^00,  at  ten  o'clock  in  the 
forenoon,  at  Saint  Paul,  in  said  county,  to  answer  the  complaint  of 
the  said  John  Doe. 

Given  under  my  hand  this  second  day  oi  July,  a.  d.  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  7671 .' 

(Mi;s.  Anno.  Code  (1892),  g  3711.) 

The  State  of  Mississippi  to  any  lawful  officer  of  De  Soto  county: 

We  command  you  to  take  {Here  describe  the  property  as  in  the  affi- 
davit),^ alleged  by  John  Doe,  the  plaintiff,  to  be  wrongfully  detained 
hy  Richard  Roe,  th.t  defendant,  and  to  deal  therewith  according  to 
law;  and  to  summon  the  said  defendant  to  appear  before  Abraham 
Kent,  a  justice  of  the  peace  of  said  county,  in  district  No.  1,  at  ten 
o'clock  A.  M.  on  Tuesday  the  tenth  day  oi  July,  a.  d.  \()00,  to  answer 
John  Doe,  the  plaintiff,  for  the  unlawful  detention  of  said  property. ^ 
Witness  my  hand  t\it.  first  day  oi  July,  a.  d.  \^00. 

Abraham  Kent,  J.  P. 

Form  No.  17672.*  • 

(Mo.  Rev.  Stat.  (1S99),  §  3905.) 

John  Doe,  plaintiff,      ) 

against  >•  Order  of  delivery  and  summons. 

Richard  Roe,  defendant.  ) 

ing  described  goods  and  chattels,  that  1.  Mississippi. —  Anno.    Code  (1892), 

is  to  say,  {describing  the  property);  §  37IO. 

Therefore  you  are  hereby  commanded  See  also  list  of  statutes  cited  jw/ra, 

that  you    cause   the    same   goods    and  note  i,  p.   15S;    and,  generally,  supra, 

chattels  to  be  replevied  without  delay,  note  i,  p.  231. 

or  in  case  the  defendant  or  someone  in  2.  Description  of  property  must  be  the 

his  behalf  does  not  file  a  bond  in  this  same    as   that    contained    in    plaintiff's 

court,   approved  by  said  court,   within  affidavit.     Miss.  Anno.  Code  (1892),  j^ 

three  days   from   said   taking,    then   to  3710. 

deliver  to  said    West  Publishing   Com-  See  also  list  of  statutes  cited  supra, 

paiiy.  note  i,  p.   158;  and,  generally,   supra. 

Witness    the    Honorable    Francis   B.  note  i,  p.  231. 

Bailey,   municipal  judge,    this  ^th   day  3.  Command  of  writ  must  be  for  the 

of  Decetnber,  A.  D.  iS<5V-  seizure  of  the  property  described,  and 

(seal)                L.  a.  Dunn,  the   summons  of  the  defendant  to  ap- 

CXex^i  oi  the.  Mttiiicipal  Conn."  pear  at  the  return  day  of  the  writ  to 

This    writ    was    objected    to    on    the  answer    to    the   action.     Miss.    Anno, 

ground  that  it  did  not  state  the  value  Code  (1892),  §  3710. 

of  the  property  nor  command  the  de-  See  also  list  of  statutes  cited  supra, 

fendant  to  be  summoned.     It  was  held  note  i,  p.   158;    and,  generally,  supra, 

that   the  act  establishing  a  municipal  note  i,  p.  231. 

court  must  be  construed  as  authorizing  4.  Missouri.  —  Rev.     Stat.    (1899),    § 

the  court  to  change  the  prescribed  form  3903. 

of  process  in  actions  of  replevin;  that  See  also  list  of  statutes  cited  supra, 

the   form    in    question    had    been   pre-  note  i,  p.   158;   and,  generally,  supra, 

scribed  by  the  court  and  was  sufficient,  note  i,  p.  231. 
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The  state  of  Missouri  to  the   constable^  of  Lafnar  township,  in  Bar- 
ton county: 

You  are  commanded  ^  to  take  {^describing  the  property),  of  the  value 
of  two  hundred  dollars,  from  the  possession  of  the  defendant,  Richard 
Roe,  and  to  deliver  the  same  to  the  plaintiff;  and  you  are  further 
commanded  to  summon  the  said  Richard  Roe  to  appear  before  me,  at 
my  office  in  Lamar  township,  on  the  tenth  day  oi  July,  igOO,  at  ten 
o'clock  in  the  forenoon,  to  answer  the  complaint  oi  John  Doe  for  the 
wrongful  detention  of  said  property,  and  iox  fifty  dollars  damages  in 
the  premises,  and  that  you  make  due  return  hereof. 

Given  under  my  hand  X^as  first  day  oi  Jul^>,  k^OO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17673.' 

State  of  Nebraska,  ) 
County  of  Colfax.  ) 
To  the  Sheriff  or  any  Constable  of  said  County: 

You  are  commanded  *  to  summon  Richard  Roe  to  appear  before 
me,  the  undersigned,  a  justice  of  the  peace  of  said  county,  at  my 
office  in  Schuyler,  on  the  tenth  day  oi  July,  a.  d.  i()00,  at  tiine  o'clock 
in  tht  forenoon,  standard  time,  to  answer  the  action  oi  John  Doeiox 
wrongfully  detaining  the  following  described  property  of  the  said 
John  Doe,  plaintiff,  to  wit,  {describing  if),  and  fifty  doWsiXS  damages  for 
the  unlawful  detention  thereof. 

And  you  are  further  commanded  immediately  to  seize  and  take 
into  your  custody,  wherever  the  same  may  be  found  in  said  county, 
the  said  goods  and  chattels  above  mentioned,  and  deliver  the  same 
to  the  said  John  Doe,  plaintiff,  upon  his  giving  the  undertaking 
required  by  law. 

You  will  make  return  of  this  writ  on  or  before  the  tiventieth  day  of 
July,  A.  D.  1^00. 

Witness  my  hand  \.\i\^  first  day  oi  July,  a.  d.  \()00. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Address  of  order  must  be  to  the  con-  3.  Nebraska. — Comp.  Stat.  (iSgo),  § 
stable.     Mo.  Rev.  Stat.  (1S99),  §  3903.       6559. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 

note   I,  p.   158;  and,  generally,    supra,  note  I,  p.    158;  and,  generally,  supra, 

note  I,  p.  231.  note  i,  p.  231. 

2.  Command  of  order  must  be  for  the  4.  Command.  —  In  addition  to  the  sum- 
constable  to  take  the  property  specified  mons,  the  writ  must  command  the  of- 
in  the  statement  and  deliver  it  to  the  ficer  immediately  to  seize  and  take  into 
plaintiff,  and  also  to  summon  the  de-  his  custody,  wherever  they  may  be 
fendant  to  appear  before  the  justice  at  found  in  the  county,  the  goods  and 
the  time  and  place  therein  named  and  chattels  mentioned  in  the  affidavit,  and 
answer  touching  the  matters  charged  deliver  them  to  the  plaintiff.  Neb. 
in  the  complaint.    Mo.  Rev.  Stat.  (1899),  Comp.  Stat.  (1899),  §  6559. 

§  3903.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  Jw/ra,  note  i,  p.   158;  and,  generally,  supra, 

note  I,   p.  158;   and,  generally,  supra,  note  i,  p.  231. 
note  I,  p.  231. 
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Form  No.  17674.' 

(N.  Mex.  Comp.  Laws  (1897),  §  3372.) 
The  territory  of  New  Mexico  to  the  constable  of  Las  Vegas  precinct, 
in  San  Miguel  county: 
You  are  commanded^  that  without  delay  you  cause  to  be  replevied 
unto  John  Doe  the  goods  and  chattels  following,  to  wit:  {^Here  describe 
goods),  which  Richard  Roe  wrongfully  detains  from  the  Sdiidjohn 
Doe;  and  that  you  summon  the  said  i?/M^r^ iP^?^  to  appear  before 
me  in  my  office  in  Las  Vegas  precinct,  in  San  Miguel  county,  at  ?iine 
o'clock  in  t\\t  forenoon  of  Saturday,  the  tenth  day  oi  July,  i()00,  to 
answer  unto  the  said  John  Doe  for  the  unlawful  detention  of  the 
goods  and  chattels  aforesaid. 

Given  under  my  hand  this  first  day  ol  July,  igOO. 

Abraham  Ketit,  Justice  of  the  Peace. 

Form  No.  i  7  6  7  5  .^ 

The  State  of  Ohio,  \  n^-      ■  n-  u- 

TT       J.      r-        ^       c  ss.     Miami  1  ownship. 
Hamilton  County.    \  ^ 

Before  Abraham  Kent,  justice  of  the  peace  in  and  for  the  township, 
county  and  state  aforesaid. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  any  Constable  of  said  Township,  Greeting:* 

You  are  hereby  commanded  to  summon  Richard  Roe  to  appear 
before  me,  the  undersigned,  a  justice  of  the  peace  of  said  township, 
at  my  office  therein,  on  the  tenth  day  oi  July,  a.  d.  igOO,  at  nine 
o'clock  A.  M.,  to  answer  the  action  of  John  Doe  for  wrongfully 
detaining  the  following  described  property,  to  wit,  (^describing  it). 

And  you  are  further  commanded^  immediately  to  seize  and  take 
into  custody,  wherever  they  may  be  found  in  said  county,  the  said 
goods  and  chattels  above  mentioned,  and  deliver  the  same  at  the 
above  mentioned  time  to  the  said  John  Doe,  plaintiff,  unless  said 
Richard  Roe,  defendant,  shall  give  bond  as  required  by  law,  when  you 
shall  return  the  same  to  said  Richard  Roe,  defendant. 

Of  this  writ  make  legal  service  and  due  return. 

Given  under  my  hand  this  first  day  oi  July,  a.  d.  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  New  Mexico.  —  Comp.  Laws  (1897),  note  i,  p.  158;  and,  generally,  supra, 
%  32S2.  note  I,  p.  231. 

See  also  list  of  statutes  ciicd  supra,  3.  Ohio. — Bates'  Anno.   Stat.  (1897), 

note  I,  p.   158;  and,  generally,  supra,  §  6614. 

note  I,  p.  231.  See  also  list  of  statutes  cited  supra, 

2.  Command  of  writ  must  be  for  the  note  i,  p.  15S;  and,  generally,  supra, 
c.licer  to  take   the  property  named   in  note  i,  p.  231. 

the  affidavit  to  be  replevied  to  the  plain-  4.  Address  of  summons  must  be  to  the 

!iif,  and  to  summon  the  person  who  is  constable.     Bates'    Anno.     Stat.    Ohio 

charged  with  detaining  the  property  to  (1897),  ^  6614. 

appear  before  the  justice  on  the  return  See  also  list  of  statutes  cited  supra, 

day  of  the  writ,  to  answer  the  plaintiff  note  i,   p.   158;  and,  generally,   supra, 

for   the    unjust    detention.      N.    Mex.  note  i,  p.  231. 

Comp.  Laws  (1900),  §  3282.  5.  Command  must  be  to  the  constable 

See  also  list  of  statutes  cited  supra,  to    seize    and    take    into    his    custody, 
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Form  No.  17676.' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1047.) 

Justice  s  Court  for  District  No.  i,  Baker  County,  Oregon. 
State  of  Oregon,     \  ^^ 
County  of  Baker.  \ 

•^  .       I         Civil  Action  to  Recover  Possession  of  Personal 

against       V  -d  .. 

RukardRoe.  )  Property. 

To  the  Sheriff  of  such  County,  or  any  Constable  of  any  Precinct 
therein,  Greeting: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded  to 
take  the  personal  property  described  and  mentioned  in  the  within 
affidavit,  and  deliver  the  same  to  the  above-named  plaintiff,  unless 
before  such  delivery,  and  within  the  time  allowed  by  law,  the  above- 
named  defendant  enter  into  a  sufficient  undertaking  for  the  delivery 
thereof  to  the  plaintiff,  if  delivery  be  adjudged  in  the  action,  and 
for  the  payment  of  such  sum  as  may  be  recovered  against  the 
defendant;  and  of  this  order  make  legal  service  and  due  return  to  me. 

Given  under  my  hand  this ^rsi  day  oi  July,  \<^00. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17677.' 

(Tenn.  Code  (1896),  §  5150.) 
State  of  Tennessee,  ) 
Hamilton  County,    j 
To  the  sheriff  or  any  constable  of  said  county: 

I  command  you  to  summon  Richard  Roe  to  appear  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  complaint  oi  John 
Doe  for  unlawfully  taking  out  of  his  possession  and  detaining  from 
him  {describing  the  property'),  the  property  of  the  Sdi\6.  John  Doe. 

And  I  also  command  you  to  take  said  property  out  of  the  posses- 
sion of  the  ^dL\(\  Richard  Roe,  and  deliver  the  same  to  the  sdii'\  John 
Doe,  he  having  given  bond  and  security  as  required  by  law. 

This/r.f/  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17678.' 

(Wis.  Stat.  (1898).  §  3731.) 
Milwaukee  County^  )        , 
Town  of  Butler.       f 

The  state  of  Wisconsin  to  the  sheriff  or  any  constable  of  said  county: 
Whereas,  John  Doe  complains   that  Richard  Roe   has  taken  and 

wherever   they  may  be   found   in    the  note  1,  p.   158;  and,  generally,  supra, 

county,   the  goods  and  chattels   men-  note  i,  p.  231. 

tioned  in   the  plaintiff's  affidavit,   and  2.    Tennessee. —  Code  (1896),  §  5150. 

to   deliver   the    same    to    the   plaintiff.  See  also  list  of  statutes  cited  supra. 

Bates'  Anno.  Stat.  Ohio  (1897),  §  6614.  note  i,   p.   158;   and,  generally,  supra, 

1.  Oregon. — Hill'sAnno  Laws(i892),  note  i,  p.  231. 

§§  133  ei  seq.,  907,  908,  subs.  2.  3.    Wisconsin.  —  Stat.  (1898),  ^  3731. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
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does  unjustly  detain  (or  does  unjustly  detain,  as  the  case  maybe  — 
particularly  describing  the  goods  mentioned  in  the  affidavit  of  the 
complainant);  therefore,  you  are  hereby  commanded  to  seize  the 
said  goods  and  chattels  without  delay,  and  to  hold  the  same  subject 
to  the  further  order  of  the  court;  and  also,  that  you  summon  the 
S2i\d  Richard  Roe  to  be  and  appear  before  me,  one  of  the  justices  of 
the  peace  in  and  for  said  county,  at  my  office  in  said  town,  on  the 
fifth  day  ol  July,  a.  d.  \()00,  at  nine  o'clock  in  the  foreviOOXi,  to 
answer  the  complaint  of  the  ^dixdi  John  Doe} 

Given  under  my  hand  this^rj-/  day  oi  July,  a.  d.  igOO. 

Abrahatn  Keiit,  Justice  of  the  Peace, 

(2)  With  Order  of  Arrest. 

Form  No,  17679.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1620.) 

County  of  Pulaski,  \  Before  Abraham  Kent,  justice  of  the  peace  for 
^/^  ^(?f^  Township.  )  said  township.^ 

John  Doe,  plaintiff,        ) 

against  >•  Order  of  delivery. 

Richard  Roe,  defendant.*  ) 
The  state  of  Arkansas  to  any  constable  of  Pulaski  county: 

You  are  commanded^  to  take  a  bay  gelding,  about  seven  years  old,® 
and  of  the  value  of  one  hundred  dollars,^  from  the  possession  of  the 
defendant,  Richard  Roe,  and  deliver  him  to  the  ^\dL\ni\ii,  John  Doe, 
upon  his  giving  the   bond   required  by  law;  and  you  are  also  com- 

note  I,  p.   158;   and,   generally,  supra,  4.  Names  of  parties  to  the  action  must 

note  I,  p.  231.  be    stated.     Sand.     &     H.     Dig.    Ark. 

Substantial  compliance  with  the  form  (1894),  §  6336. 

given   in   the  statute  is   all   that  is  re-  See  also  list  of  statutes  cited  supra, 

quired.      Wis.  Stat.  (1898),  ij  3731.  note  i,   p.   158;    and,  generally,  supra, 

1.  Eettirn  day  of  warrant  must  be  on  note  i,  p.  231. 

the  third  day  after  issue,  Sundays  and  5.  Command  of  order  must  be  for  the 

legal    holidays    excepted.     Wis.     Stat,  officer  to  take  the  property  and  deliver 

(189S),  §  3731.  it  to  the   plaintiff  and   make  return  of 

See  also  list  of  statutes  cited  supra,  the  order  on  a  day  therein  named,  and 

note  I,   p.    15S;   and,  generally,  supra,  to  summon  the  defendant  to  appear  on 

note  I,  p.  231.  such   day  in  the  court  and  answer  the 

The  statute  requiring  the  exception  plaintiff  in  the  premises.     Sand.  &  H. 

of  Sundays  in  dating  the  return  of  the  Dig.  Ark.  (1894),  §  6386. 

warrant  means  intervening  Sundays  as  See  also  list  of  statutes  cited  supra, 

well  as  when   the  third  day  is  a  Sun-  note  i,  p.    158;  and,  generally,  supra, 

day,      Lowe    v.    Stringham,     14   Wis.  note  i,  p.  231. 

222.  6.  Description    of   property    must    be 

2.  Arkansas.  —  Sand.  &  H.  Dig,  given.  Sand.  &  H.  Dig.  Ark.  (1894), 
(1894),  S  6386.  §  6386. 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,   generally,  supra,  note   i,  p.   158;  and,  generally,  supra, 

note  I,  p.  231.  note  i,  p.  231. 

3.  Court  in  which  action  is  brought  7.  Value  of  property  must  be  stated  as 
must  be  stated.  Sand.  &  H.  Dig.  Ark.  in  the  affidavit  of  the  plaintiff.  Sand. 
(1894),  §  6386.  «&  H.  Dig.  Ark.  (1894),  ^  6386. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  231.  note  i,  p.  231. 
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manded  to  summon  the  said  Richard  Roe  to  appear  before  me  at  my 
ofifice  in  Big  Rock  township,  in  said  county,  on  the  twetiiy-secorid  day 
oi  January,  iS94;  to  answer  the  claim  of  the  said  plaintiff,  y^//«  Doe, 
for  said  horse,  and  also  for  damages,  amounting  to  fifty  dollars,  for 
'his  detention,  and  notify  said  Richard  Roe  of  the  time  and  place  of 
trial;  (and  in  case  you  cannot  find  the  said  bay  gelding  within  said 
county,  so  as  to  take  and  deliver  the  same  as  you  are  above  com- 
manded, then  you  are  further  commanded  to  take  the  body  of  the 
said  Richard  Roe,  and  that  you  have  him  before  me  at  the  place  and 
on  the  day  above  mentioned,  to  answer  the  sa.\d  John  Doe  of  the 
premises  aforesaid.)^ 

You  will  make  due  return  of  this  order  before  me.  on  the  hventy- 
second  dzy  oi  January,  iSP^.^ 

Given  under  my  hand  this  tenth  day  oi  January,  i89-^. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  17680.* 

Georgia  —  Bibb  County. 

To  the  Sheriff,  his  Deputy  or  any  lawful  Constable  of  said  County:* 

Whereas,  John  Doe  has  this  day  made  oath  before  me,  the  under- 
signed justice  of  the  peace,  that  he  in  good  faith  claims  title  to  or 
interest  in  or  possession  of  the  following  personal  property,  to  wit, 
(describing  if),  and  that  the  said  property  is  now  in  the  said  county 
of  Bibb  and  unlawfully  in  the  possession  of  Richard  Roe-, 

Therefore  you  are  hereby  commanded^  to  apprehend  and  arrest 
the  body  of  the  said  Richard  Roe  and  to  seize  the  property  above 
described,  if  the  same  is  to  be  found  in  the  county,  and  to  carry  the 
said  Richard  Roe  and  the  said  property,  together  with  this  warrant, 
before  the  undersigned  justice  or  before  any  other  judge  or  justice 
of  said  county  of  Bibb. 

Witness  my  official  signature  X\\\'s  first  day  oi  July,  a.  d.  i<)00. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Capias  Claase.  —  If  the  plaintiff  files  option  of  the  plaintiff.    Sand.  &  H.  Dig. 

an   affidavit,  in  addition   to   the   usual  Ark.  (1894),  §§  6386,  286. 

affidavit,  that  he  believes  the   property  See  also  list  of  statutes  cited  supra, 

to   have   been   concealed,    removed   or  note   i,   p.    158;  and,   generally,  supra, 

disposed  of,  with   intent  to  defeat  the  note  i,  p.  231. 

plaintiff's  action,  the  clerk   or   magis-  3.   Georgia.  —  2  Code  (1895),  §  4799. 

trate  shall  insert  a  clause  commanding  See  also  list  of  statutes  cited  supra, 

the  sheriff  or  other  officer,  if  the  prop-  note   i,  p.    15S;  and,  generally,  supra, 

erty  mentioned  in  the  order  cannot  be  note  i,  p.  231. 

had,  to  take  the  body  of  the  defendant  4.  Address  of  warrant  must  be  to  the 
so  that  he  may  appear  at  the  return  sheriff,  his  deputy  or  any  lawful  con- 
day  of  the  order  to  answer  the  premises,  stable  of  the  county  where  the  property 
Sand.  &  H.  Dig.  Ark.  (1894),  §  6386.  in  controversy  is.     2   Ga.   Code  (1S95), 

Where  the   order  contains  a  capias  §  4799. 

clause,  the  officer  must  arrest  the  de-  See  also  list  of  statutes   cited  stipra, 

fendant  and  keep  him  in  custody  until  note  i.  p.   158;  and,    generally,  supra, 

he    shall    execute    the    proper     bond,  note  i,  p.  231. 

Sand.  &  H.  Dig.  Ark.  ('1894),  §  6388.  5.  Command  of  warrant  must  be  both 

•     2.   Setorn  day  of  order  must   be  the  for  the  seizure  of  the  property  and  for 

same  as  of  the  summons,  or,  if  issued  the  arrest  of  the  party  against  whom 

after  the  commencement  of  the  action,  the  complaint   is  made.     2    Ga.   Code 

at  another  day  in  the  same  term,  at  the  (1S95),  §  4799. 
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2.  For  Goods  Attached. 

Form  No.  17681.' 

(Vt.  Stat.  (1894),  §  5417,  No.  12.) 

(  Venue  and  address  as  in  Form  No.  6950.') 

AVhereas,  Richard  Roc,  of  Woodstock,  in  the  county  of  Windsor  and 
state  of  Vermont,  has  caused  the  goods  and  chattels  oi  John  Doe,  of 
Woodstock,  in  the  county  of  Windsor  and  state  of  Vermont,  to  wit, 
{describe  the  articles  as  in  the  schedule  of  the  officer  serving  the  original 
ivrif),  to  be  attached  by  a  writ  of  attachment  made  returnable  to  the 
Windsor  County  Court  at  Woodstock  within  and  for  said  county  of 
Windsor,  and  by  the  precept  of  said  writ  the  officer  serving  the  same  was 
commanded  to  attach  to  the  value  oi  five  hundred  ^oWdcc?,,  and  whereas 
the  said  John  Doe  has  prayed  for  a  writ  of  replevin  to  replevy  said 
goods  and  chattels  agreeably  to  the  statute  in  that  case  made  and 
provided;  now,  if  the  said ^/iV//;  Z>tf(?.  executes  a  bond  to  the  said 
Richard  Roe  in  the  penal  sum  of  five  hundred  dollars  {this  must  be  the 
amount  of  goods  commanded  to  be  attached)^  with  sufficient  surety  or 
sureties  conditioned  according  to  the  form  prescribed  by  law,  then 
you  cause  the  said  goods  and  chattels  so  attached  as  aforesaid  to  be 
replevied  and  delivered  to  the  said  John  Doe  without  delay,  and 
make  return  of  this  writ,  together  with  the  bond  as  aforesaid,  to  the 
same  court,  to  be  held  at  Woodstock,  according  to  law. 

Dated  {concluding  as  in  Form  No.  1066S). 

VIII.  RETURN  OF  OFFICER. 
1.  Notice  to  Officer  to  File  Return.^ 

Form  No.  17682.'* 

{Title  of  court  and  cause  as  in  Form  No.  5926.') 
To  the  Sheriff  of  the  County  of  Suffolk: 

You  will  take  notice  that  you  are  hereby  required,  within  ten  days 
after  service  of  this  notice  upon  you,  to  file  with  the  clerk  of  the 
county  of  Suffolk  the  plaintiff's  affidavit  in  the  above  entitled  action 
and  the  accompanying  requisition  to  you  directed  to  replevy  the 
goods   and   chattels   in   said    affidavit    described,    with    your   return 

See  also  list  of  statutes  cited  supi-a,  2.  Amoant  for  which  attachment  was 

note   I,  p.  158  ;  and,  generally,  supra,  directed    must    be    stated.       Vt.    Stat, 

note  I,  p.  231.  (1894),  ^  1466. 

1.  Vermont. — Stat. (1894), jji?  1465,1466.  See  also  list  of  statutes  c\\.&A  supra, 

See  also  list  of  statutes  cited  supra,  note  i,   p.    158;   and,  generally,  supra, 

note  I,  p.  158.  note  i,  p.  231. 

The  writ  by  which    the   debtor   can  3,  For  the  formal  parts  of  a  notice  in 

compel   a  restoration   of   his   property  a  particular   jurisdiction  see   the   title 

which  has  been  attached,  by  his  giving  Notices,  vol.  13,  p.  212. 

security  to  the  creditors,  is  not  an  in-  4.  A'ew    York.  —  Code    Civ.   Proc,  § 

dependent  or  original    action   or  suit,  1716. 

but  is  a  part  of  or  appendage  to  the  See  also  list  of  statutes  cited  supra, 

original  action.     Green  v.  Holden,  35  note  i,  p.  158. 
Vt.  315. 
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stating  in  what  manner  you  have  executed  the  said  requisition,  or  to 
show  cause  at  the  term  of  the  Supreme  Court  of  the  state  of  New 
York,  to  be  held  at  the  court-house  at  Riverhead,  in  said  county  of 
Suffolk,  on  the  tenth  day  of  September,  a.  d.  igOO,  at  the  opening  of 
the  court  on  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  you  should  not  be  punished  for  a  contempt  of  the  said  court. 

{Signature  and  office  address  of  attorney,  and  date  as  in  Form  No. 
695Jf.) 

2.  The  Return.i 

a.  To  Requisition. 

(1)  In  Court  of  Record. 

(a)  Delivery  of  Property  to  Plaintiff. 


1.  Requisites  of  Officer's  Return,  Gener- 
ally.—  The  replevin  statutes,  in  many 
jurisdictions,  prescribe  what  shall  be 
stated  in  the  return  of  the  officer. 

See  statutes  cited  sufim,  note  I,  p. 
158. 

Whether  Property  was  Taken.  —  The 
return  must  show  whether  or  not  the 
property  has  been  taken.  Gallup  71. 
Wortmann,  ii  Colo.  App.  30S. 

Where  any  property  is  taken,  the  re- 
turn must  state  that  fact  in  order  to 
authorize  a  judgment  for  value.  The 
plaintiff's  affidavit  of  that  fact  will  not 
answer.     Kehoe  v.  Rounds,  69  111.  351. 

Property  Not  Found. —  Where  no  prop- 
erty is  found,  the  common-law  return 
is  "eloigned."  Swann  v.  Shemwell, 
2  Har.  &  G.  (Md.)  283. 

In  Mississippi,  in  order  to  authorize 
the  plaintiff  to  proceed  under  the  code 
for  damages  alone,  where  no  property 
was  taken,  the  return  of  the  officer 
must  show  affirmatively  a  failure  to 
take  the  goods  or  a  part  of  them;  and 
a  return  that  he  served  the  writ  by 
"leaving  a  true  copy  with"  the  de- 
fendant is  held  to  be  insufficient  for 
this  purpose.  Meyer  v.  Hosier,  64 
Miss.  610. 

Property  replevied  sljould  be  stated  in 
the  return.     Pool  v.  Loomis,  5  Ark.  no. 

In  Miller  v.  Moses,  56  Me.  128, 
where  the  writ  of  replevin  commanded 
a  replevy  of  eleven  different  parcels  of 
wood,  situated  in  various  towns,  with 
the  number  of  cords  in  each  parcel  dis- 
tinctly stated,  the  return  on  the  writ 
was  as  follows: 

"  Androscoggin,  ss.  —  Dec.  ig,  \%62.  — 
By  virtue  of  the  within  writ,  having 
first  taken  a  bond  as  prescribed  by 
law,  I  have  this  day  replevied  all  of 
the  wood  at  the  various  places  within 


mentioned,    and   have    delivered    it  to 
the  city  of  Bath,"  etc. 

''fo/ut  Hamlin.  Coroner." 

In  an  action  on  the  replevin  bond,  it 
was  held  that  this  return  was  indefinite 
and  uncertain  as  to  the  amount  of 
wood  actually  replevied,  and  that  the 
obligors  of  the  bond  were  liable  only 
for  the  amount  of  wood  found  by  the 
lower  court  to  have  been  actually 
taken,  since  the  return,  as  given, 
would  not  constitute  an  estoppel. 

Disposition  made  of  property  should  be 
stated  in  the  return.  Pool  v.  Loomis, 
5  Ark.  no. 

Giving  of  Bond  —  Generally.  —  The 
taking  of  a  sufficient  bond,  being  by 
statute  made  one  of  the  things  neces- 
sary to  the  correct  service  of  the  writ, 
must  be  shown  in  the  return.  Pool  v. 
Loomis,  5  Ark.  no;  Briggs  j*.  Wiswell, 
56  N.  H.  319. 

That  Bond  Conformed  to  Statute. — 
If  the  return  states  the  substantial  facts 
with  regard  to  the  bond  taken,  it  need 
not  show  that  the  bond  conforms  in  all 
respects  with  the  statute,  because  the 
other  facts  may  be  supplied  by  a  refer- 
ence to  the  bond  itself.  Miller  v. 
Cushman,  38  Vt.  593. 

Names  and  /Residence  of  Sureties.  — 
Where  the  statute  allows  an  exception 
to  be  taken  to  the  sureties  on  the  bond, 
the  return  must  state  the  names  of  the 
sureties  and  their  places  of  residence. 
Pirani  v.  Barden,  5  Ark.  81;  Pool  v. 
Loomis,  5  Ark.  no. 

Appraisal  of  Property  —  Generally.  — 
In  some  jurisdictions,  the  officer  must 
have  the  property  appraised  in  order 
to  ascertain  the  value  thereof  and  the 
penalty  of  plaintiff's  bond.  See  stat- 
utes cited  supra,  note  i,  p.  158. 

In  Afassachusetts,  although  the  duty 
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Form  No.  17683.' 
Suffolk  County,  ss. 

i  hereby  certify  and  return  that,  pursuant  to  the  within  affidavit 
and  requisition,  I  did,  on  the  tenth  day  oi  June,  a.  d.  \()00,  replevy 
the  chattels  (or  a  portion  of  the  chattels')  in  said  affidavit  described, 
which  I  found  in  the  possession  of  the  defendant  in  said  affidavit 
named,  by  taking  possession  of  said  chattels,  to  wit,  {describe  the  prop- 
erty taken),  and  that  at  the  same  time  I  served  on  the  said  defendant 
a  copy  of  said  affidavit  and  requisition  and  of  the  undertaking 
received  by  me  from  the  said  plaintiff  by  delivering  the  same  to  the 
said  defendant  personally  (or  upon  the  agent  of  the  said  defendant, 
from  whose  possession  the  aforesaid  chattels  were  taken ;  or,  if  personal 


of  an  officer  who  has  a  writ  of  replevin 
is  to  appoint  three  appraisers,  yet  he 
is  justified  or  excused  for  omitting  to 
do  so  when  the  parties  agree  as  to  the 
value.  Where  the  parties  so  agree,  the 
officer  must  certify  that  fact  in  his  re- 
turn when  he,  for  that  reason,  omits 
to  appoint  appraisers.  Wolcott  t-.  Mead, 
12  Met.  (Mass.)  516. 

In  Vermont,  the  return  should  show 
that  the  property  was  appraised  and 
that  the  officer  delivered  to  the  defend- 
ant a  true  and  attested  copy  of  the  writ 
with  his  return  indorsed  thereon.  Bent 
V.  Bent,  43  Vt.  42. 

Request  to  Appoint  Appraiser.  —  It  is 
not  necessary  that  it  should  appear  in 
the  return  either  that  the  defendant 
was  requested  or  had  notice  to  appoint 
an  appraiser  or  that  the  parties  did  not 
agree  as  to  the  value  of  the  property. 
Wolcott  v.  Mead,  12  Met.  (Mass.)  516. 

Th'.it  appraisers  were  sworft  should*  be 
shown  by  the  return.  Watkins  v.  Page, 
2  Wis.  92.  But  it  need  not  appear  af- 
firmatively that  the  appraisers  were 
sworn:  that  they  acted  "  upon  their 
oaths  "  is  sufficient.  Miller  ?'.  Cush- 
man.  38  Vt.  593. 

By  whom  appraisers  were  sworn  need 
not  be  shown.  Miller  v.  Cushman,  38 
Vt.  593- 

''^Disinterested  and  Discreet  Persons." 
—  An  omission  to  state  that  the  ap- 
praisers were  disinterested  and  discreet 
persons  will  not  invalidate  the  return 
in  which  the  names  of  the  appraisers 
are  given,  with  a  certificate  that  they 
were  appointed  according  to  law.  Mil- 
ler V.  Cushman,  38  Vt.  593. 

Reading  Writ.  —  In  Arkansas,  it  has 
been  held  that  the  return  should  show 
that  the  writ  was  read  to  the  defend- 
ant, or  a  true  copy  thereof  delivered 
to  him  or  left  at  his  usual  place  of 
abode  with  some  white  person  of  the 
family  over  fifteen   years   of  age;  and 


that  a  brief  notice  in  writing,  signed 
by  the  officer  executing  the  writ,  and 
containing  a  statement  of  the  name  of 
the  plaintiff,  the  name  of  his  attorney 
if  the  writ  be  prosecuted  by  one,  and 
the  time  and  place  where  the  defend- 
ant is  required  to  appear,  was  delivered 
to  the  defendant  personally,  if  he  can 
be  found;  or  that  he  could  not  be  found, 
and  therefore  a  like  notice,  in  writing, 
was  left  at  his  usual  place  of  abode 
with  some  white  person  over  the  age  of 
fifteen  years,  and  a  member  of  his  fami- 
ly; or  that  an  attempt  vi'as  made  to 
read  the  writ  to  the  defendant  or  de- 
liver him  a  copy  thereof,  and  that  he 
refused  to  hear  it  read  or  to  receive 
such  copy.  Pool  v.  Loomis,  5  Ark. 
no. 

Where  the  return  stated  that  the  of- 
ficer summoned  the  defendant  "  by  de- 
livering a  certified  copy  of  said  writ 
to  his  wife  personally,"  the  return  was 
held  invalid  because  it  did  not  show 
any  reason  why  service  on  the  wife  was 
sufficient,  it  not  appearing  that  the  de- 
fendant could  not  be  found  or  that  the 
service  was  at  his  dwelling-house. 
Wheeler  v.  Wilkins,  19  Mich.  78. 

Signature. — The  return  may  be  signed 
by  a  deputy  in  his  own  name  instead 
of  in  the  name  of  the  sheriff.  Wheeler 
V.  Wilkins,  19  Mich.  78. 

Precedents. —  Returns  to  writs  of  re- 
plevin are  set  out  in  the  following  cases, 
to  wit:  Jetton  v.  Smead,  29  Ark.  372; 
Pirani  v.  Barden,  5  Ark.  81;  Pool  v. 
Loomis,  5  Ark.  no;  Gallup  v.  Wort- 
mann,  11  Colo.  App.  308;  Whisler  v. 
Roberts,  19  111.  274;  Parker  v.  Palmer, 
13  R.  I.  359;  Miller:/.  Cushman,  38  Vt. 

593- 

1.     New    York,  —  Code    Civ.     Proc, 

§  1715. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  I,  p.  254. 
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service  could  not  be  made,  say,  "and  neither  the  defendant  nor  his 
agent,  from  whose  possession  the  said  chattels  were  taken,  being 
found  within  the  said  county  of  Suffolk,  I  left  at  the  usual  place  of 
abode  of  the  said  defendant  (or  of  said  agent),  with  a  person  of  suit- 
able age  and  discretion,  a  copy  of  the  said  affidavit,  requisition  and 
undertaking  received  by  me  from  the  plaintiff  ")  ;*  that  the  defendant 
having  failed  to  except  to  the  plaintiff's  sureties  in  said  undertaking 
or  to  require  the  return  of  the  said  chattels  within  the  time  pre- 
scribed by  law  for  that  purpose  (or  the  defendant  having  made  default 
in  serving  notice  of  the  justificatioti  of  his  sureties  in  the  undertaking  given 
by  him,  on  requiring  the  return  of  the  said  chattels,  or  the  defendant 
having  made  default  in  procuring  the  allowance  of  his  undertaking),  and 
no  person  not  a  party  to  said  action  having  as  against  the  defendant 
claimed  a  right  to  the  possession  of  said  chattels  existing  at  the  time 
when  the  same  were  replevied,  I  immediately,  to  wit,  on  t\\&  fourteenth 
day  oi/une,  a.  d.  i()00,  delivered  to  said  plaintiff  the  aforesaid  chat- 
tels, and  on  the  same  day  I  delivered  to  the  defendant  the  under- 
taking received  by  me  from  the  plaintiff,  together  with  the  examina- 
tion of  the  sureties  and  the  judge's  allowance  thereof. 
Dated  this  twenty- fifth  day  oi  June,  a.  d.  \()00. 

John  Lynch,  Sheriff  of  Suffolk  County. 

(J?)  Where  Property  is  Claimed  by  Third  Person, 
aa.  Where  Plaintiff  Indemnifies  the  Officer. 

Form  No.  17684.1 

(^Commencing  as  in  Form  No.  11683,  and  continuing  down  to  *  ),  that 
before  said  chattels  so  replevied  had  been  actually  delivered  by  me 
to  either  party  one  Samuel  Short,  not  a  party  to  said  action,  made 
claim  to  the  possession  as  against  the  defendant  to  said  chattels, 
existing  at  the  time  when  the  same  were  replevied,  and  having 
made  and  delivered  to  me  an  affidavit  of  such  claim  in  the  form  pre- 
scribed by  law,*  and  the  plaintiff  having  given  to  me  the  indemnity 
required  by  law,  I  delivered  the  said  chattels  to  the  said  plaintiff 
and  delivered  to  the  defendant  the  first  mentioned  undertaking 
received  by  me  from  the  plaintiff,  together  with  the  examination  of  the 
sureties  and  the  judge's  allowance  thereof. 

Dated  {concluding  as  in  Form  No.  17683). 

bb.  Where  Plaintiff  Refuses  to  Indemnify  the  Officer. 

Form  No.  i  7  6  8  5 .'' 

(Commencing  as  in  Form  No.  I768J1.,  and  continuing  dozvn  to  *),  and 
the    plaintiff    having    neglected    and    refused,    after   being   thereto 

1.  New  York.— Code  Civ.  Proc,  2.  New  York.— Code  Civ.  Proc,  §§ 
|§  1709,   1715.  1709,  1715- 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  254.  note  i,  p.  254. 
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required,   to  give  the  indemnity  required  by  law,  I  delivered  the 
aforesaid  chattels  to  the  said  Samuel  Short. 
Dated  {concluding  as  in  Form  No.  17683). 

(/)   Where  Property  is  Redelivered  to  Defendant. 

Form  No.  17686.' 

{Commencing  as  in  Form  No.  17683,  and  continuing  dotvn  to  *),  and 
the  defendant  having  excepted  to  the  sureties  of  the  plaintiff  in  said 
undertaking  and  the  said  plaintiff  having  made  default  in  serving 
notice  of  the  justification  of  said  sureties  {or  in  procuring  the  alloiu- 
ance  of  said  undertaking  or  the  defendant  having  required  the  return  of 
said  chattels  and  having  duly  procured  the  allowance  of  his  undertaking 
given  by  him  on  said  requisition),  I  immediately,  to  wit,  on  the  four- 
teenth day  of  September,  A.  D.  \<)00,  delivered  said  chattels  to  the 
defendant,  and  on  the  same  day  I  delivered  to  the  plaintiff  the 
undertaking  received  by  me  from  the  defendant,  together  with 
the  examination  of  the  sureties  and  the  judge's  allowance  thereof. 

Dated  {concluding  as  in  Form  No.  17683). 

{d)    Where  None  of  the  Property  is  Found. 

Form  No.  17687.' 

Suffolk  County,  ss. 

I  hereby  certify  and  return  that,  pursuant  to  the  within  affidavit 
and  requisition,  I  made  diligent  search  for  the  chattels  described  in 
said  affidavit,  but  could  find  no  part  thereof  within  my  county,  so 
that  I  could  not  make  delivery  thereof  as  within  I  am  commanded. 

Dated  {coticluding  as  in  Form  No.  17683). 

(2)  In  Justice's  Court, 

Form  No.  17688.^ 

Suffolk  County,  ss. 

I  hereby  certify  and  return  that,  pursuant  to  the  within  affidavit 
and  requisition,  I  did,  on  the  tenth  day  oi  June,  igOO,  replevy  the 
chattels  described  in  said  affidavit  and  which  I  found  in  the  posses- 
sion of  the  said  defendant,  to  wit,  {describe  chattels),  and  that  at  the 
same  time  I  served  on  the  said  defendant  a  copy  of  said  affidavit, 
together  with  the  summons  herein,  by  delivering  the  same  to  the 
said  defendant  personally  at  his  residence,  number  100  Main  street, 
in  the  village  of  Huntiiigton,  in  said  county  of  Suffolk. 

Dated  the  tenth  day  oi  June,  igOO. 

Clyde  Culp,  Constable. 

1.  New  York. — Code  Civ.  Proc. ,  §§  note  i,  p.  158;  and,  generally,  supra, 
1706,  1709,  1715.  note  I,  p.  254. 

See  also  list  of  statutes  cited  jw/ra,  3.  New    York.  —  Code    Civ.   Proc,  § 

note  I,  p.   15S;   and,  generally,  supra,  2923. 

note  I,  p.  254  See  also  list  of  statutes  cited  supra, 

2.  New  York. — Code  Civ.  Proc,  §  note  i,  p.  158;  and,  generally,  supra, 
1715.  note  I,  p.  254. 

See  also  list  of  statutes  cited  supra, 
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b.  To  Writ. 
(1)  Where  Property  is  Taken, 

(a)  Where  Property  has  been  Appraised, 
Form  No.  17689.' 

I  do  hereby  certify  and  return  that,  by  virtue  of  the  within  writ,  I 
did,  on  xXiQ.  first  day  oi  July,  a.  d,  \<:)00,  as  within  I  am  commanded, 
replevy  the  goods  and  chattels  following,  to  wit,  (^describing  theni), 
which  were  appraised  ^  by  Joseph  Smith  and  William  Jones,  disin- 
terested persons,  who  were  by  me  first  duly  sworn^  for  that  purpose, 
and  whose  appraisal  is  in  writing,  signed  by  themselves,  and  here- 
with returned;  and  I  do  further  return  that  afterward,  on  the,  fifth 
day  oi  July,  a.  d.  igOO,  I  delivered  the  goods  and  chattels  so  re- 
plevied to  the  within  named  John  Doe,  plaintiff,  he,  the  said  John  Doe, 
having  first  executed  and  delivered  to  me  the  requisite  bond  under 
the  statute,  with  Samuel  Short  and  William  West,  both  of  Stanton,  in 
said  county,  as  sureties.'*  And  I  do  further  return  that  I  did,  on  the 
first  day  oi  July,  a.  d.  igOO,  according  to  the  command  of  said  writ, 
summon  Richard  Roe,  the  defendant  in  said  writ  named,  by  deliver- 
ing a  certified  copy  of  said  writ  to  him  personally. 

My  fees,  %Jf. 

Dated  Xht  fifth  day  oi  July,  a.  d.  igOO.  Clyde  Culp,  Sheriff. 

Form  No.  17690.* 

Received  this  writ  on  \.\\^  first  day  oi  July,  igOO,  and  on  the  second 
day  of  July,  igOO,  I  replevied  the  goods  and  chattels  within  described, 
and  caused  the  same  to  be  appraised  as  per  schedule  hereunto 
attached: 

1.  Afichigan.  —  Comp.  Laws  (1897),  4.  Names  and  places  of  residence  of 
§  10661.  sureties   who  executed  the  bond  taken 

See  also  list  of  statutes  cited  supra,  by  the  officer  from  the  plaintiff  must  be 

note  I,   p.    158;  and,   generally,  suf'ra,  given    in    the    officer's    return.     Mich, 

note  I,  p.  254.  Comp.  Laws  (1897),  §  10661. 

Manner  of  executing  the  writ  must  be  See  also  list  of  statutes  cited  supra, 

stated    in    the    return.     Mich.    Comp.  note  i,  p.  158;  and,   generally,   supra. 

Laws  (1897),  §  10661.  note  i,  p.  254. 

See   also  list  of  statutes  cited  supra,  If  officer  did  not  replevy,  he  must  state 

note   I,  p.   158;  and,  generally,  supra,  the  cause  of  his  failure.     Mich.  Comp. 

note  I,  p.  254.  Laws  (1897),  ^  10661. 

2.  Appraisal  may  be  by  one  or  more  See  also  list  of  statutes  cited  supra, 
disinterested  persons.  Mich.  Comp.  note  r,  p.  158;  and,  generally,  supra. 
Laws  (1897),  §  10656.  note  i,  p.  254. 

See  also  list  of  statutes  cited  supra,  5.  Ohio.  —  Constable  must  make  re- 
note  I.  p.  158,  and,  generally,  supra,  turn  of  the  time  and  manner  of  the 
note  I,  p.  254.  service,  the  appraisement  of  the  prop- 

3.  Oath  of  appraisers  is  taken  before  erty,  and  any  undertaking  taken  by 
the  officer  who  executes  the  writ.  Mich.  him.  Bates'  Anno.  Stat.  (1897),  § 
Comp.  Laws  (1897),  g  10656.  6615. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cxitd  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  I,  p.  254.  note  i,  p.  254. 
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The  within  named  John  Doe,  plaintiff,  gave  a  replevin  undertaking 
according  to  law,  with  Samuel  Short  and  William  West,  sufficient 
sureties,  herewith  returned,  and  I  delivered  the  property  to  said  John 
Doe.  Also,  on  the  same  day,  I  served  the  defendant  by  copy  de- 
livered into  his  hands  by  me. 

Clyde  Culp,  Constable. 
Form  No.  17691.' 
State  of  Vermont,  ) 

V,  eg 

Windsor  County.  J 

At  Woodstock,  in  said  county,  this  twentieth  day  oi  July,  a.  d.  19W, 
by  virtue  of  this  writ,  to  me  directed,  I  have  replevied  the  within 
described  property  to  the  said  John  Doe,  plaintiff  in  the  within  writ, 
and  have  taken  a  bond  to  Richard  Roe,  defendant  in  said  writ,  of  the 
said  John  Doe,  with  sufficient  surety,  in  double  the  value  of  the  goods 
so  replevied,  conditioned  for  the  prosecution  of  the  said  replevin  to 
final  judgment,  and  for  the  payment  of  said  damages  and  costs  as 
the  said  Richard  Roe,  defendant,  shall  recover  therein  against  the 
said  John  Doe,  plaintiff,  and  also  for  the  return  of  said  property  in 
case  such  shall  be  the  final  judgment  of  the  court. 

And  I  herewith  return  said  bond  to  the  clerk  of  the  court  to  which 
this  writ  is  made  returnable.  And  I  also  certify  that  the  value  of 
said  property,  as  ascertained  by  three  disinterested  and  discreet  per- 
sons,2  appointed  and  sworn  by  me  (the  parties  not  agreeing  to  the 
value  thereof),  \'i>  five  hundred  i^oWzx^^  and  on  the  same  day  I  made 
service  of  this  writ  on  the  said  Richard  Roe,  defendant,  by  delivering 
to  him  a  true  and  attested  copy  thereof,  with  my  return  thereon 
indorsed. 

Attest:  Clyde  Culp,  Deputy  Sheriff. 

{U)    Where  Property  has  Not  been  Appraised. 

aa.  Showing  Delivery  to  Plaintiff. 

Form  No»  17692.* 

State  oi  loTt'a,         ) 

r    SS 

Harrison  County.  [ 

I,  Clyde  Culp,  sheriff  of  said  county,  hereby  certify  that  the  annexed 

1.  Vermont. —  Stat.  (1894),  §§  1461,  by  three  disinterested  persons  appointed 
1471.  and    sworn   by   the  officer,    unless   the 

See  also  list  of  statutes  cited  supra,  parties  shall   agree  upon  the  value  of 

note  I,   p.   158;  and,  generally,   supra,  the  property.     Vt.  Slat.  (1894),  §§  1460, 

note  I,  p.  254.  1472. 

To  What  Court  Returned.  —  If  it  ap-  See  also  list  of  statutes  cited  supra, 

pears  from  the  return  of  the  officer  that  note  i,   p.   158;  and,  generally,  supra, 

the  value  of  the   property  certified  by  note  i,  p.  254. 

the  parties  does  not  exceed  twenty  dol-  3.  Certificate  of  value  of  property  must 

lars,  the  writ  must  be  returned  to  the  be  included  in  the  officer's  return.     Vt. 

justice  who  signed  the  same,  but  if  the  Stat.  (1894),  §  1461. 

value  exceeds  twenty  dollars  the  writ  See  also  list  of  statutes  cited  supra, 

must  be   returned  to  the  county  court,  note  i,  p.   158;  and,  generally,  supra, 

Vt.  Stat.  (1894),  §  1462.  note  i,  p.  254. 

See  also  list  of  statutes  z\\.^A  supra,  4.  lozva. — Code  (1897),  §  4174. 

note  I,   p.    158;  and,    generally,   supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  254.  note  i.  p.   158;   and,  generally,  supra, 

2.  Appraisal  of  property  shall  be  made  note  i,  p.  254. 
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writ  of  replevin  was  placed  in  my  hands  on  the  third  day  of  July, 
igOO;  that  on  the  tenth  day  oi  July,  igOO,  by  virtue  thereof,  I  took 
the  following  described  personal  property,  to  wit,  {Here  set  forth 
■what  property  was  seized^,^  from  Richard  Roe,  the  defendant  herein, 
and  forthwith  delivered  the  same  to  the  plaintiff,  and  return  this 
writ  executed. 

July  19,  igOO.  Clyde  Culp,  Sheriff  of  Harrison  County,  Iowa. 

bb.  Showing  Redelivery  to  Defendant. 
Form  No.  17693 .' 

(Precedent  in  Kennedy  v.  Brown,  21  Kan.  175.)* 

Received  this  -^x'xX.  May  26th,  iS76,  at  10  o'clock^,  m.,  and  on  the 
same  day  executed  the  same  by  taking  into  my  possession  the  prop- 
erty therein  mentioned;  and  within  ttventy-four  hours  the  said  _/.  G. 
Kennedy  executed  an  undertaking  to  the  plaintiff,  with  sureties  in 
double  the  amount  of  the  value  of  the  property,  as  stated  in  affidavit 
of  plaintiff,  to  the  effect  that  the  defendant  would  deliver  the  prop- 
erty to  the  plaintiff  if  such  delivery  should  be  adjudged;  which 
undertaking  was  approved  by  me  and  I  did  immediately  return  said 
property  to  the  defendant. 

[John  Lynch,  Sheriff. 
State  of  Kansas,  Wilson  County,  ss. 

I  certify  the  above  to  be  the  times  and  manner  of  executing  the 
within  writ. 

John  Lynch,  Sheriff.]'* 

Form  No.  17694.'* 

(Miss.  Anno.  Code  (1892),  §  3713.) 

Executed  the  within  writ  by  taking  possession  of  (Here  describe 
the  property,  giving  the  value  of  each  article  separately),^  found  in  the 
possession  of  Richard  Roe,  and  by  summoning  the  defendant  {^naming 
hint)  according  to  the  command  of  said  writ,  and  I  have  delivered  to 
him  a  true  copy  of  the  writ  {or  other^vise,  as  the  case  may  be).  The 
said  Richard  Roe,  defendant,  having  entered  into  bond,  with  Samuel 
Short  and  William  West  as  his  sureties,  for  the  sum  of  nine  hundred 
dollars,  conditioned  according  to  law,  I  delivered  said  property  to 
him,  and  now  return  said  bond  and  writ. 

Dated  the  tenth  day  oi  June,  i<)00.  Clyde  Culp,  Sheriff. 

1.  Description  of  property  taken,  if  the  bond,  it  was  held  that  the  bond 
any,  must  be  given  in  the  officer's  re-  was  not  void  because  the  property  was 
turn.     Iowa  Code  (1897),  §  4174.  not  seized,  the  officer  having  accepted 

See  also  list  of  statutes  cited  supra,  the   undertaking   in    lieu  of    the   prop- 
note  r,  p.   158;  and,  generally,  supra,  erty. 
note  I.  p.  254.  4.  The   matter   enclosed   by   [  j   will 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  95,  not  be  found  in  the  reported  case. 

§§  181,  182.  5.   Mississippi.  —  Anno.   Code  (1S92), 

See  also  list  of  statutes  cited  supra,  %  3713. 

note  I,  p.  158;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  254.  note   l,   p.    158;  and,   generally,  supra, 

3.  No   objection    was    made    to    the  note  i,  p.  254. 

form  of  this  return.     In  an  action  on        6.  Valuation  by  ofSlcer   in    his   return 
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(2)  Where  Property  is  Not  Taken. 

{a)  Concealment  or  Disposal  by  Defendant. 

Form  No.  17695.' 
State  of  Indiana,  \ 
County  of  Posey.  ) 

Received  the  within  writ  on  the  tenth  day  oi  June,  a.  d.  19OO,  at 

ten  o'clock  in  \.\\q.  forewoon,  and  I  forthwith  served  the  same  on  the 
defendant  within  named.  I  further  certify  that  I  made  diligent 
search  for  the  property  described  in  the  within  writ  and  claim  by  the 
plaintiff,  but  said  property  has  been  disposed  of  or  concealed  by 
the  defendant,  so  that  I  cannot  execute  said  writ  as  within  I  am 
commanded. 

Dated  the  tenth  day  of  June,  igOO. 

John  Lynch,  Sheriff  of  Posey  County. 

ij)  Fraudulent  Concealment  by  Defendant. 

Form  No.  17696.* 

State  of  Indiana.  } 

County  of  Posey.  \      '  • 

Received  the  within  writ  on  the  tenth  day  oi  June,  a.  d.  igOO,  at 
ten  o'clock  in  the/^r<?noon,  and  I  am  unable  to  serve  said  writ  for 
the  reason  that  the  defendant  in  said  writ  named  fraudulently  con- 
ceals (or  has  removed  or  has  transferred  or  withholds  or  refuses  to 
deliver^  the  property  mentioned  in  said  writ  and  in  the  affidavit  of  the 
plaintiff  therein,  with  a  view  to  defraud  the  said  plaintiff. 

Dated  the  tenth  day  oi  June,  \qOO. 

John  Lynch,  Sheriff  of  Posey  County. 

(^)    Where  Property  has  been  Removed  and  Cannot  be  Found. 

Form  No.  i  7  6  9  7  .^ 

Served  the  within  writ  on  the  within  named  defendant  the  tenth 
day  oi  June,  a.  d.  igOO,  by  giving  him  a  true  and  correct  copy  of 
the  said  writ  and  making  known  to  him  the  contents  thereof,  and 
eloigned  as  to  the  goods  and  chattels  therein  specified. 

So  answers 

Joh7i  Lynch,  Sheriff. 

shall  in  any  case  be  prima  facie  evi-  note  i,  p.   158;  and,  generally,  supra, 

dence   of   the   value   of   the   property,  note  i,  p.  254. 

Miss.  Anno.  Code  (1892),  §  3714.  Z.Indiana.  —  Horner's    Stat,    (rgoi). 

See   also  list  of  statutes  cited  supra,  §  1274. 

note  I,  p.    158;  and,  generally,  supra,  See  also  list  of  statutes  cited  supra, 

note  I,  p.  254.  note  i,  p.   158;  and,  generally,  supra, 

1,  Indiana.  —  Horner's    Stat,  (igoi),  note  i,  p.  254. 

g  1272.  3.  This  is  the  form  of  the  return  set 

See  also  list  of  statutes  cited  supra,  out  in  Brews.  Pr.  (Pa.  1896),  §  2375. 
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IX.  CLAIM  OF  PROPERTY  BY  DEFENDANT.^ 

1.  Notice  of  Claim.2 

Form  No.  17698.^ 

To  Clyde  Culp,  Sheriff  of  the  County  of  Monmouth. 

I  do  hereby  claim  property  in  the  following  goods  and  chattels  by 
you  taken,  by  virtue  of  a  writ  of  replevin  issued  out  of  the  Circuit 
Court  of  the  county  of  Monmouth  against  me,  Richard  Roe,  at  the 
suit  oi  John  Doe,  to  wit,  {describing  the  property  claitned^,^  and  here- 
with deliver  to  you  a  bond,  with  sufficient  sureties,  according  to  law. 

Dated  the  sixth  day  oi  July,  igOO. 

Richard  Roe. 

Form  No.  17699.' 

(  Title  of  court  and  cause  as  in  Form  No.  6926.^ 
To  the  Sheriff  of  the  County  of  Suffolk. 

You  will  please  take  notice  that  Richard  Roe,  the  defendant  in  the 
above  entitled  action,  requires  a  return  to  him  of  the  chattels  (or  of 
the  following  chattels,  specifying  them),  replevied  in  said  action. 

(^Date,  signature  and  office  address  of  attorney  as  in  Form  No.  6954-.) 

2.  Affidavit.^ 

Form  No.  17700.' 

(^  Title  of  court  and  cause,  and  ve?iue  as  in  Form  No.  8805.') 

Richard  Roe,  being  duly  sworn,  says: 

I.   That  he  is  the  defendant  (or  the  agent  of  the  defendant  or  the 

1.  Redelivery  to  Defendant.  —  In  many  3.  Netv  fersey.  —  Gen.  Stat.  (1895),  p. 
jurisdictions,  it  is  provided  by  statute     2772,  §  g. 

that  the  defendant  may  obtain  a  return  See  also  list  of  statutes  cited  supra, 

of   the    property    replevied   by   giving  note  i,  p.   158;   and,  generally,  supra, 

bond.     See  list  of  statutes  cited  supra,  note  i,  this  page. 

note  I,  p.  158.  4.  Description  of  Property.  —  The  claim 

In  Delaivare,   there    is   no    statutory  of  property  must  specify  the  goods  and 

provision,  but  it  was  said  in  Clark  v.  chattels  claimed  by  the  defendant.     N. 

Adair,   3   Harr.   (Del.)  113,  that  if  the  J.  Gen.  Stat.  (1895),  p.  2772,  §  9. 

defendant     claims     property      in      the  See  also  list  of  statutes  cited  supra, 

goods  he  is  entitled  to  retain  possession  note  i,  p.   158;  and,  generally,   siipra, 

of  them  by  giving  bond  to  the  sheriff,  note  i,  this  page. 

with    sufficient     sureties,    conditioned  5.  New  York.  —  Code   Civ.    Proc,   § 

for  his  appearance  at  the  return  of  the  1704. 

writ,  and  that  he  will  fully  satisfy  any  See  also  list  of  statutes  cited  supra, 

judgment  which  shall  be  given  against  note  i,  p.   158;  and,  generally,  supra, 

him.  note  i,  this  page. 

Waiver  of  Bight  to  Return.  —  If  the  6.  For  the  formal  parts  of  an  affidavit 

defendant   excepts  to   plaintiff's   sure-  in  a  particular  jurisdiction  see  the  title 

ties,  he  waives  his  right  to  a  return  Affidavits,  vol.  1,  p.  548. 

and  cannot  countermand  his  exception  7.  New    York.  —  Code  Civ.   Proc,  § 

so  as  to  become  entitled  to  the  posses-  1704. 

sion.    Vanderburgh  v.  Bassett,  4  Minn.  See  also  list  of  statutes  cited  supra, 

242.  note  I,  p.   158;    and,  generally,  supra, 

2.  For  the  formal  parts  of  a  notice  in  note  i,  this  page. 

a  particular  jurisdiction    see   the   title        Information  and  Belief, — The  affidavit 
Notices,  vol.  13,  p.  212.  of  defendant  may  be  made  on  informa- 
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attorney  of  the  defendant  or  one  of  the  defendants)  in  the  above  entitled 
action. 

2.  That  on  the  tenth  day  oi  June,  a.  d.  \(jOO,  the  chattels  in  the 
annexed  notice  mentioned  were  replevied  in  this  action  and  a  copy 
of  the  affidavit,  requisition  and  undertaking  of  the  plaintiff  herein 
was  on  said  day  served  upon  deponent  (or  upon  said  defendant). 

3.  That  the  deponent  (or  the  defendant)  does  not  except  to  the 
sureties  in  the  plaintiff's  undertaking  herein. 

4.  That  the  deponent  (or  the  defendant)  is  the  owner^  and  lawfully 
entitled  to  the  possession  of  the  chattels  replevied  in  this  action  as 
aforesaid  (or  is  lawfully  e?ttitled  to  the  possession  of  the  chattels  replevied 
in  this  action  as  aforesaid  by  virtue  of  the  special  property  thereiti,  the 
facts  in  respect  of  which  are  as  follo7i's,  to  wit:  —  stating  facts  showing 
special  property)  2 

5.  (^Where  affidavit  is  not  made  by  defendant  in  person,  say,  "That 
the  reason  why  this  affidavit  is  not  made  by  the  defendant  is  that  the 
defendant  is  incapable  of  making  it,  for  the  reason  that  — stating  the 
reason;  that  the  material  facts  hereinbefore  positively  alleged  are 
within  the  personal  knowledge  of  deponent,  and  that  the  grounds  of 
the  belief  of  deponent  as  to  the  matters  hereinbefore  alleged  upon 
information  and  belief  are  as  follows  :  " — stating  ground  of  informa- 
tion and  belief.) 

{Signature  and  jurat  as  in  Form  No.  8805.) 

3.  Redelivery  Bond.^ 
a.  In  Court  of  Record. 

tion   and   belief.      Lange   v.   Lewi,   58  Sureties.  —  As  to  the  number  of  sure- 

N.  Y.  Super.  Ct.  265.  ties  required  on  defendant's  bond  in  a 

1.  That  defendant  is  owner  of  the  chat-  particular  jurisdiction  see  list  of  statutes 
tel  or  that  he  is  lawfully  entitled  to  the  cited  supra,  note  1,  p.  158. 
possession    thereof    must    be    alleged.  Where  the  statute  requires  two  sure- 
N.  Y.  Code  Civ.  Proc,  §  1704.  ties,  it  is   held  to  be  no  defense  to  an 

See  also  list  of  statutes  cited  supra,  action  on  the  bond   that  it  was  signed 

note  I,   p.    15S;  and,  generally,  supra,  by  one  instead  of  two  sureties.     Capital 

not3  I,  p.  262.  Lumbering  Co.  v.  Learned,  36  Oregon 

2.  Special   Property.  —  When   the  de-  544. 

fondant    claims    by    virtue    of    special  Obligee  of  Bond. — As  to  whether,  in  a 

property  in   the   chattel,  he  must   state  particular  jurisdiction,  the  plaintiff  or 

the    facts    in    respect    thereto.     N.    Y.  the    officer  is   the    proper   obligee    see 

Code  Civ.  Proc,  i?  1704.  statutes  cited  supra,  note  i,  p.  15S. 

See  also  list  of  statutes  cited  supra.  Where  the  sheriff  is   the  proper  ob- 

note  I,   p.    158;  and,  generally,   supra,  ligee,  the  bond   is  not  invalid  because 

note  I,  p.  262.  taken    in    the    name   of    the    plaintiff. 

3.  Redelivery  Bond  —  By  Whom  Given.  Slack  z,.  Heath,  4  E.  D.  Smith  (N.  Y.) 
—  For  statutory  provisions  as   to  who  95. 

may  give  a  redelivery  bond  see  list  of  In  Oregon,  a  redelivery  bond  is  to  be 

statutes  cited  supra,  note  i,  p.  15S.  given   to   the    sheriff,    but    is    properly 

Time  of  Giving  Bond. — As  a  general  made  payable  to  the  plaintiff.  Kimball 
rule,  the  statutes  prescribe  the  time  v.  Bleick,  24  Oregon  59. 
during  which  the  officer  must  hold  the  Penalty.  —  Penalty  is  generally  re- 
property  seized  in  order  to  give  the  quired  to  be  the  same  as  that  of  plain- 
defendant  an  opportunity  to  obtain  a  tifTs  bond-  See  statutes  cited  supra, 
redelivery  thereof  by  giving  bond.  note  i,  p.  158. 

See  also  list  of  statutes  cited  supra.  In    Indiana,  it  is   held  that  failure  to 

note  I,  p.  15S  have  a  specified  amount  in  the   bond 
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Form  No,  i  770  i .' 

In  the  Posey  Circuit  Court,  State  of  hidiana,  October  Term,  19OO. 
John  Doe,  plaintiff,       \ 

against  V  Defendant's  Undertaking. 

Richard  Roc,  defendant.  ) 

We  undertake  to  the  plaintiff  2  jn  the  above  entitled  action  that 
the  defendant  shall  safely  keep  the  property  taken  under  a  writ  of 
replevin  therein;  that  the  same  shall  not  in  any  way  be  injured  or 
damaged;  and  that  he  will  deliver  the  same  to  the  plaintiff  if  judg- 
ment should  be  rendered  to  that  effect,  and  pay  to  the  plaintiff  all 
such  sums  of  money  as  may  be  recovered  against  him  in  said  action 
for  any  cause  whatever.^ 

Richard  Roe.       (seal) 
William  West,     (seal) 


simply  makes  the  undertaking  one 
without  any  specified  limit  and  the 
undertaking  is  good.  Fawkner  v. 
Baden,  89  Ind.  587. 

Condition  of  Bond.  —  For  statutory 
provisions  as  to  condition  of  bond  see 
list  of  statutes  cited  supra,  note  i, 
p.  158. 

The  officer  has  no  power  to  take  a 
bond  other  than  that  prescribed  by  the 
statute,  or  to  vary  or  qualify  the  con- 
dition thereof.  King  v.  Castlen,  91  Ga. 
488. 

Where  the  bond  was  conditioned  for 
delivery  to  the  sheriff  instead  of  to  the 
plaintiff,  it  was  held  that  it  did  not 
conform  to  the  statute,  and  so  did  not 
authorize  a  summary  judgment  against 
its  obligors.  Wooldridge  v.  Quinn,  49 
Mo.  425. 

Where  an  undertaking  was  given  on 
behalf  of  the  defendants  by  third  per- 
sons as  principals  and  other  persons  as 
sureties,  binding  the  principals,  and 
not  the  sureties,  as  the  statute  requires, 
for  the  delivery  of  the  property  to  the 
plaintiff,  it  was  held  that  the  undertak- 
ing would  be  sustained  as  a  good 
common-law  bond.  Hedderick  v. 
Pontet,  6  Mont.  345. 

Where  the  bond  recited  that  the 
plaintiff  had  claimed  the  delivery  to 
him  of  certain  chattels  specified  in  the 
affidavit  made  on  behalf  of  the  plaintiff, 
and  had  caused  certain  other  property 
not  mentioned  in  the  affidavit  to  be 
replevied,  and  was  conditioned  for  the 
delivery  of  the  chattels  described  in  the 
affidavit,  if  delivery  thereof  should  be 
adjudged,  it  was  held  that,  as  the  bond 
did  not  recite  that  any  part  of  the  prop- 
erty described  in  the  affidavit  had  been 
taken    by    the    sheriff,    it    was    void. 


Klinkowstein  v.  Greenberg,  15  Misc. 
(N.  Y.)  479- 

Becital  as  to  Property  Taken.  —  If  the 
property  taken  be  not  in  fact  the  prop- 
erty mentioned  and  described  in  the  affi- 
davit of  the  plaintiff,  the  defendant  is 
not  required  to  insert  a  recital  of  that 
fact  in  his  undertaking.  Martin  v.  Gil- 
bert, 119  N.  Y.  298;  Rouse  v.  Haas,  26 
N.  Y.  App.  Div.  171. 

Where  the  defendant  gave  an  under- 
taking in  double  the  actual  value  of  all 
the  property  as  stated  in  the  plaintiff's 
affidavit,  but  in  the  undertaking  it  was 
recited  that  the  plaintiff  had  caused  a 
part  only  of  the  property  to  be  replevied, 
and  that  the  defendant  required  a  return 
to  him  of  the  part  so  replevied,  it  was 
held  that  although  this  recital  should 
not  have  been  inserted,  yet  the  defect 
was  immaterial,  because  the  obligors 
would  be  liable,  if  the  plaintiff  should 
succeed,  for  whatever  amount  of  the 
property  was  replevied.  Weber  v. 
Manne,  42  Hun  (N.  Y.)  557. 

Signature  of  Defendant.  —  Where  the 
statute  requires  an  undertaking  signed 
by  two  or  more  sufficient  sureties,  it  is 
not  required  that  the  defendant  should 
sign  the  undertaking.  Hedderick  v. 
Pontet,  6  Mont.  345. 

1.  Indiana.  —  Horner's  Stat.  (1901),  § 
1270. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

2.  Obligee  of  undertaking  must  be  the 
plaintiff.  Horner's  Stat.  Ind.  (1901), 
§  1270. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3.  p.  263. 

3.  Condition  of  undertaking  must  be 
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Taken  and  approved  the  Jirsi  day  oi  July,  igOO. 

Clyde  Culp,  Sheriff  of  Fosey  County.* 

Form  No.  17702.* 

(Precedent  in  Nye  v.  Weiss,  7  Kan.  App.  627.)^ 

State  of  Kansas,    ) 

^  ss 
Kini:man  County.  \ 

Whereas,  by  virtue  of  an  order  issued  by  the  clerk  of  the  district 
court  within  and  for  said  county  and  state,  in  an  action  therein  com- 
menced, wherein  W.  C.  JVei'ss  is  plaintiff,  and  H.  L.  Nye,  David  Fox, 
W.  S.  Hamilton  and  W.  F.  Hamilton,  partners  as  Hamilton  6^  Son, 
are  defendants,  the  sheriff  of  said  county  has,  on  behalf  of  said  plain- 
tiff, taken  possession  of  the  following  described  property,  to  wit,  Ji.15 
bushels  of  wheat  in  the  bins  at  the  elevator  of  Hamilton  &'  Son,  in 
the  town  of  Noriuich,  in  the  county  of  Kingman,  state  of  Kansas; 
said  wheat  more  particularly  described  is  what  is  known  as  soft  or 
May  wheat,  and  is  mixed  and  confused  with  other  wheat  of  like  kind 
and  grade  in  said  elevator,  of  the  actual  value  of  $-375: 

Now,  we  the  undersigned,  residents  of  said  county,  bind  ourselves 
to  said  plaintiff  in  the  sum  of  $75(9,*  with  costs  and  damages  (being 
double  the  amount  of  the  value  of  said  property  as  stated  in  the  affi- 
davit of  said  plaintiff),  that  defendants  will  deliver  said  property  to 
plaintiff,  if  such  delivery  be  adjudged,  and  that  they  will  pay  all  costs 
and  damages  that  may  be  awarded  against  them^ 

Thomas  Worsley. 
W.  S.  Hamilton. 
David  Fox. 

Approved  by  me  this  19th  day  of  August,  iS91. 

R.  D.  Faiight,  Sheriff. 

that  the  defendant  will  safely  keep  the  ties.     Kan.  Gen.  Stat.  (1S97),  c.  95,  §182. 

property,  that  it  shall   not  in  any  way  See  also  list  of  statutes  cited  supra, 

be  injured  or  damaged,  and  that  he  will  note   i,   p.    15S;  and,  generally,  supra, 

deliver  the  same  to  the  plaintiff  if  judg-  note  3,  p.  263. 

ment   be    rendered   to  that  effect,  and  4.  Amount  of  Undertaking.  —  Shall  be 

pay  todefendantall  such sumsof  money  double    the    value    of   the  property  as 

as  may  be   recovered  against   him    for  stated  in  the  affidavit  of  plaintiti.    Kan. 

any    cause    whatever.     Horner's    Stat.  Gen.  Stat.  (1897),  c.  95,  §  182. 

Ind.  (1901),  §  1270.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.   T58;  and,  generally,  supra, 

note  I,  p.  158;  and,   generally,  supra,  note  3,  p.  263. 

note  3.  p.  263.  5.  Condition. — The  undertaking  must 

1.  Approval  must  be  by  the  sheriff,  be  to  the  effect  that  the  defendant  will 
Horner's  Stat.  Ind.  (1901),  §  1270.  deliver  the   property  to  the  plaintiff,  if 

See  also  list  of  statutes  cited  supra,  such   delivery  shall  be  adjudged,  and 

note   I,   p.   158;  and,  generally,  supra,  will    pay    all    costs    and  damages  that 

note  3,  p.  263.  may   be  awarded   against  him.     Kan. 

2.  Kattsas.  —  Gen.    Stat.  (1897),  c.  95,  Gen.  Stat.  (1897),  c.  95,  §  182. 

§  182.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,   p.   158;  and,  generally,  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  3,  p.  263. 

noje  3.  p.  263.  Approval.  —  The   bond    must  be   ap- 

3.  No  objection  was  made  to  the  form  proved  by  the  officer.  Kan.  Gen.  Stat, 
of  this  bond.     A  judgment  against  the  (1897),  c.  95,  ^  182. 

sureties  was  affirmed.  See  also  list  of  statutes  cited  supra. 

Sureties.  —  The  undertaking  must  be  note  i,  p.  158;  and,  generally,  supra, 
executed  by  one  or  more  sufficient  sure-     note  3,  p.  263. 
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Form  No.  17703.' 

^cTl^y  ^TamTy]    [  ^^-     ^^'^^^^'^^  Court,  ^-.r^;.^  Judicial  District. 

John  Doe,  plaintiff,      ) 

against  >■  Defendant's  Bond. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  as  prin- 
cipal, and  Samuel  Short  and  William  West,  as  sureties, 2  are  held  and 
firmly  bound  untoyi?//«  Doe,  plaintiff  in  the  above  entitled  action,  in 
the  sum  of  nine  hundred  dollars,^  lawful  money  of  the  United  States, 
to  be  paid  unto  the  said  John  Doe,*  his  heirs,  executors,  adminis- 
trators or  assigns,  for  which  payment,  well  and  truly  to  be  made, 
we  jointly  and  severally  bind  ourselves,  our  heirs,  executors  and 
administrators,  firmly  by  these  presents 

Sealed  with  our  seals,  and  dated  this  third  day  of  May,  a.  d.  \()00. 

The  condition*  of  this  obligation  is  such,  that  whereas  an  affidavit 
has  been  made  in  this  action  that  said  defendant  wrongfully  detains 
from  said  plaintiff  certain  personal  property  therein  described,  said 
plaintiff  claiming  the  immediate  delivery  of  said  property  to  him; 
and  the  sheriff  of  said  Ra?nsey  county  has  taken  possession  of  said 
property  in  pursuance  of  said  affidavit  and  claim,  and  the  instructions 
of  said  plaintiff; 

Now,  therefore,  if  said  property  shall  be  delivered  to  said  plaintiff, 
if  a  delivery  shall  be  adjudged,  and  said  plaintiff  paid  such  sum  as 
for  any  cause  may  be  recovered  against  the  defendant,  then  this 
obligation  shall  be  void;  otherwise  (concluding as  in  FortnNo.  11612'). 

Form  No.  17704.* 

(Miss.  Anno.  Code  (1892),  §  3716.) 

State  of  Mississippi, 
De  Soto  County. 

Be  it  known,  that  we,  Richard  Roe,  principal,  and  Samuel  Short 
and  Williafn  West,  sureties,^  agree  and  bind  ourselves   to  pay  John 

1.  Minnesota.  —  Stat.  (1894),  §  5278.  ■     note  i,   p.    158;  and,   generally,   supra. 
See  also  list  of  statutes  cited  supra,     note  3,  p.  263. 

note  I,  p.    158;  and,  generally,  supra,  5.  Condition  of  bond  must  be  that  the 

note  3,  p.  263.  property  will  be  delivered  to  the  plaintiff 

2.  Sureties.  —  Two  or  more  sureties  if  delivery  shall  be  adjudged,  and  that 
are  required.  Minn.  Stat.  (1894),  ^  the  plaintiff  will  be  paid  such  sum  as 
5278.                                  _  for  any  cause  may  be  recovered  against 

See   also  list  of  statutes  cited  supra,  the    defendant.       Minn.     Stat.    (1894), 

note  I,   p.    158;  and,   generally,  supra,  ^  5278. 

note  3,  p.  263.  See  also  list  of  statutes  cited  supra, 

3.  Penalty  of  bond  must  be  in  double  note  i,  p.  158;  and,  generally,  supra, 
the  value  of  the  property  as  stated  in  note  3,  p.  263. 

plaintiff's  affidavit.      Minn.  Stat.  (1894),  6.  Mississippi.  —  Anno.    Code   (1892), 

S  5278.  S  3715- 

See  also   list  of  statutes  cited  supra.  See  also   list  of  statutes  cited  supra, 

note   I,   p.   158;  and,   generally,  supra,  note   i,  p.    158;  and,  generally,  supra, 

note  3.  p.  263.  note  3,  p.  263. 

4.  Obligee  of  bond  must  be  the  7.  Sureties. — Two  or  more  sureties 
plaintiff.     Minn.  Stat.  (1894),  §  5278.  are  required.   Miss.  Anno.  Code  (1892), 

See  also  list  of  statutes  cited  supra,     %  3715. 
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Doe,  the  plaintiff,^  the  sum  of  nine  hundred  dollars, ^  unless  the  said 
principal  obligor  and  defendant  shall  have  certain  personal  property, 
to  wit,  (^Here  describe  the  property  specifically  and  fully,  giving  ike  value 
of  each  item  or  article  separately)  before  the  Circuit  Court  of  De  Soto 
county,  to  be  held  at  Hernando,  on  the  twentieth  day  of  November, 
A.  D.  \()00,  to  satisfy  the  judgment  of  said  court  in  the  action  of 
replevin  by  said  plaintiff  against  said  defendant  for  said  property.^ 
Witness  our  signatures,  this  the  second  day  oi  July,  a.  d.  19W. 

Richard  Roe. 
Sa7nuel  Short. 
William  West. 
The  above  bond  is  approved  by  me,  this  second  day  oi  July,  a.  d. 
\^00.  Clyde  Culp,  Sheriff.* 

Form  No.  17705.' 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  William 
West,  of  the  township  of  Shrewsbury,  in  the  county  of  Monmouth  and 
state  of  Neiv  Jersey,  are  held  and  firmly  bound  unto  Clyde  Culp, 
sheriff  <5  of  the  county  of  Monmouth,  in  the  sum  of  ofie  thousand doW^i^s^ 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Clyde  Culp,  sheriff  as  aforesaid,  his  executors,  administrators  or 
assigns;  for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  sixth  day  of  May,  one  thousand 
nine  hundred. 

The  condition  of  this  obligation  is  such,  that  whereas  the  said  Clyde 
Culp,  as  sheriff  as  aforesaid,  by  virtue  of  a  writ  of  replevin  issued  out 

See  also  list  of  statutes  cited  supra.  6.  New  Jersey.  —  Gen.   Stat.    (1895), 

note   I,  p.   158;  and,   generally,  supra,  p.  2772,  §  9. 

note  3,  p.  263.  See  also  list  of  statutes  cited  supra, 

1.  Obligee  of  bond  must  be  the  note  i,  p.  158;  and,  generally,  supra, 
plaintiff.     Miss.     Anno.     Code    (1892),  note  3,  p.  263. 

§  3715.  Sureties. — The  bond  must  be  executed 

See  also  list  of  statutes  cited  supra,  by   one  or   more  sureties.     N.  J.  Gen. 

note   I,   p.    158;  and,   generally,  supra,  Stat.  (1S95),  p.  2772,  §  9. 

note  3,  p.  263.  See  also  list  of  statutes  cited  supra, 

2.  Penalty  of  bond  must  be  in  a  sum  note  i,  p.  15S;  and,  generally,  supra, 
d(3uble    the    value     of     the    property,  note  3,  p.  263. 

Miss.  Anno.  Code  (1892),  §  3715.  6.  Obligee  of  bond  must  be  the  sheriff. 
See   also  list  of  statutes  cited  supra,  but  upon  request  he  is  required  to  as- 
note   I,   p.    158;  and,   generally,  jw/rd,  sign  the  bond  to  the  plaintiff  or  his  law- 
note  3.  p.  263.  ful    representatives.      N.  J.   Gen.   Stat. 

3.  Condition  of  bond  must  be  that  the  (1895),  p.  2772,  ji  9. 

property  will  be  forthcoming  to  satisfy  See  also  list  of  statutes  cited  supra, 

the    judgment    of    the    court.       Miss,  note  i,   p.   158;  and,  generally,  supra. 

Anno.  Code  (1892),  §  3715.  note  3,  p.  263. 

See  also  list  of  statutes  cited  supra,  7.    Penalty   must   be   in   an   amount 

note   I,  p.    158:  and,  generally,  supra,  double  the  value  of  the  property  claimed 

note  3,  p.  263.  by  the  defendant  in  his  claim  of  prop- 

4.  Approval  must  be  by  the  oflScer.  erty.  N.  J.  Gen.  Stat.  (1895),  p.  2772, 
Miss.  Anno.  Code  (1892),  §  37^5.  §  9- 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  3,  p.  263.  note  3,  p.  263. 
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of  the  Circuit  Court  of  the  county  of  Alonmouih,  at  the  suit  of  John 
Doe  plaintiff  against  the  above  bounden  Richard  Roe,  defendant, 
has  taken  certain  goods  and  chattels,  to  wit,  (^describing  thetn^;  and 
whereas  the  said  defendant  has  this  day  delivered  to  the  said  sheriff 
a  claim  of  property  therein: 

Now,  therefore,  if  the  said  defendant  shall  deliver  the  said  goods 
and  chattels,  in  as  good  condition  as  the  same  were  at  the  time  of 
making  such  claim,  to  the  said  plaintiff  or  his  lawful  representatives, 
if  the  same  shall  be  adjudged  to  the  said  plaintiff,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  force. ^ 
Signed,  sealed  and  delivered  in  the  )  Richard  Roe.       (seal) 

presence  ol  John  Smith.  >  William  West,     (seal) 

Richard  Fern.  ) 

Form  No.  17706.* 

(^Title  of  court  and  cause  as  in  Form  No.  5926.) 

Whereas,  the  plaintiffs  in  this  action  claim  the  delivery  to  them  of 
certain  chattels  specified  in  the  affidavit  made  on  behalf  of  the  plain- 
tiffs for  that  purpose,  of  the  alleged  value  of  three  thousand  six  hun- 
dred and  twenty-two  dollars,  and  have  caused  the  same  to  be  taken 
by  the  sheriff  of  Erie  county,  pursuant  to  the  code  of  civil  pro- 
cedure, but  the  same  have  not  yet  been  delivered  to  the  plaintiffs;  and, 
whereas,  the  defendant  requires  a  return  of  the  chattels  replevied: 

Now,  therefore,  we,  Samuel  Short,  of  the  city  of  Buffalo,  county  of 
Erie,  by  occupation  a  banker,  and  William  West,^  of  said  Buffalo, 
by  occupation  a  maltster,  do  hereby  jointly  and  severally  undertake 
and  become  bound  to  the  said  sheriff  in  the  sum  of  sc7'en  thousand 
two  hundred  and  forty-four  dollars,*  for  the  delivery  of  the  said  chat- 
tels to  the  plaintiffs,  if  delivery  thereof  shall  be  adjudged,  or  if  the 
action  shall  abate  in  consequence  of  the  defendant's  death,  and  for 
the  paym.ent  to  the  plaintiffs  of  any  sum  which  the  judgment  of  the 
court  shall  award  against  the  defendant.^ 

Dated  this  twenty-seventh  day  oi  November,  igOO. 

Samuel  Short. 
William  West. 

1.  Condition  of  bond  must  be  to  de-  See  also  list  of  statutes  cited  supra, 
liver  the  property,  in  as  good  condition  note  i,  p.  158;  and,  generally,  supra, 
as  it  was  in  at  the  time  of  making  the     note  3,  p.  263. 

claim,    to   the   plaintiff   or   his    lawful  4.  Penalty  of  undertaking  must  be  in 

representatives,    if  the  same    shall   be  a   specified    sum    not    less    than   twice 

adjudged  to   the  plaintiff.     N.  J.  Gen.  the  value  of  the  chattel  as  stated  in  the 

Stat.  (1S95),  p.  2772,  §  9.  affidavit  of  the  plaintiff.     N.  Y.   Code 

See  also  list  of  statutes  cited  supra.  Civ.  Proc,  «?  1704. 

note  1.  p.   158;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  263.  note  i,  p.   15S;  and,  generally,  supra, 

2.  A'ew   York.  —  Code  Civ.   Proc,  §  note  3,  p.  263. 

1704.  6.  Condition  of  undertaking  must  be 

See  also  list  of  statutes  cited  supra,  for  the  delivery  of  the  chattel  to  the 

note  I,  p.   158;  and,  generally,  supra,  plaintiff,   if   delivery   thereof   shall    be 

note  3,  p.  263.  adjudged  or  if  the  action   shall  abate 

3.  Sureties,  —  The  undertaking  must  in  consequence  of  the  defendant's 
be  executed  by  at  least  two  sureties,  death,  and  for  the  payment  to  plaintiff 
N.  Y.  Code  Civ.  Proc,  §  1704.  of  any  sum  which  the  judgment  awards 
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Form  No.  17707.' 

State  of  North  Carolina,  ) 
Wake  JZo\\w\.y .  f 

John  Doe,  plaintiff,       ) 

against  V  Before  Calvin  Clark,  Clerk  Superior  Court. 

Richard  Roe,  defendant.  ) 

Whereas,  the  plaintiff  has  claimed  and  Clyde  Culp,  sheriff  of  the 
county  of  Wake,  has  taken  from  the  defendant  the  following  prop- 
erty, to  wit,  {describing  it); 

Now,  therefore,  we,  William  West  dcaA  Satnuel  Shorty  both  of  said 
county  of  Wake,  undertake  and  become  bound  to  the  plaintiff  ^  in  the 
sum  of  nine  hundred  dollars,^  that  if  the  said  property  be  returned  to 
the  defendant  it  shall  be  delivered  to  the  plaintiff,  with  damages  for 
its  deterioration,  and  its  detention  if  delivery  can  be  had,  and,  if 
such  delivery  cannot  for  any  cause  be  had,  for  the  payment  to  him 
of  such  sum  as  may  be  recovered  against  the  defendant  for  the  value 
of  the  property  at  the  time  of  the  wrongful  taking  or  detention,  with 
interest  thereon,  and  damages  for  such  taking  and  detention.^ 
Signed   and   delivered   in   the  )  William  West. 

presence  of  Richard  Fern.      \  •     Samuel  Short. 

Form  No.  17708.^ 

(  Title  of  court  and  cause  as  in  Form  No.  5936.) 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  the  defend- 
ant in  the  above  entitled  action,  as  principal,  and  JVilliam  West  and 
Samuel  Short,  as  sureties,^  are  held  and  firmly  bound  unto  John  Doe, 
the  plaintiff  in  said  action,  in  the  full  sum  of  eight  hundred  dollars 
i^SOOy^  for  the  payment  of  which  sum,  well  and  truly  to  be  made, 

against    the    defendant.      N.    Y.    Code  See  also  list  of  statutes  cited  supra. 

Civ.  Proc,  §  1704.  note  i,  p.   isS;   and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  263. 

note  I,   p.   158;   and,  generally,  supra,  5.  Condition  of  undertaking  must  be 

note  3,  p.  263.  for  delivery  of  property  to  the  plaintiff, 

1.  North  Carolina.  —  Code  (1883),  §  if  delivery  be  adjudged,  and  for  the 
326.  payment  to  him  of  such  sum  as  may 

See  also  list  of  statutes  cited  supra,  for  any  cause  be  recovered  against  the 

note  I,   p.   158;   and,  generally,  supra,  defendant.     N.  Car.  Code  (1883),  j:  326. 

note  3,  p.  263.  See  also  list  of  statutes  cited  supra, 

2.  Sureties. — Defendant's  undertaking  note  i,  p.  15S;  and,  generally,  supra, 
must  be  executed  by  one  or  more  suf-  note  3,  p.  263. 

ficient  sureties.      N.  Car.  Code  (1883),  §  6.    Washington.  —  Ballinger's   Anno. 

326.  Codes  &  Stat.  (1897),  5^  5422. 

See  also  list  of  statutes  cited  supra.  See  also   list  of  statutes  cited  supra, 

note  I,  p.   158;   and,  generally,  supra,  note   i,   p.  158;    and   generally,   supra, 

note  3,  p.  263.  note  3,  p.  263. 

3.  Obligee  of  undertaking  must  be  the  7-  Sureties.  —  Defendant's  bond  must 
plaintitT.     N.  Car.  Code  (1883),  ^  326.  be  executed  by  one  or  more  sufficient 

See  also  list  of  statutes  cited  supra,  sureties.     Ballinger's  Anno.   Codes   & 

note  I,   p.   158;   and,  generally,  supra,  Stat.  Wash.  (1897),  §  5422. 

note  3,  p.  263.  See   also  list  of  statutes  cited  supra, 

4.  Penalty  of  undertaking  must  be  in  note  i,  p.  158;  and,  generally,  sttpra, 
an    amount    double    the    value    of    the  note  3,  p.  263. 

property  as  stated  in  the  affidavit.     N.         8.    Penalty  of  bond    must    be    in    an 
Car.  Code  (1883),  §  326.  amount  double  the  value  of  the  prop- 
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we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  fifth  day  oi  July,  a.  d.  igOO. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas 
the  above  named  plaintiff  has  delivered  to  the  sheriff  of  Spokane 
county  the  affidavit  and  bond  required  by  law  for  the  taking  by  said 
sheriff  and  delivery  to  said  plaintiff  of  that  certain  personal  property 
described  in  said  affidavit,  as  follows,  to  wit:  {describing  it);  and 
whereas  the  said  sheriff  has  taken  into  his  possession  the  said  prop- 
erty; and  whereas  the  said  defendant  requires  the  return  of  said 
property  to  the  said  defendant; 

Now,  therefore,!  if  the  said  defendant  shall  deliver  to  said  plain- 
tiff the  said  personal  property,  if  such  delivery  be  adjudged,  and 
shall  pay  to  said  plaintiff  such  sum  as  may  for  any  cause  be  recovered 
against  said  defendant  in  said  action,  then  this  obligation  shall  be 
void;  otherwise  {concluding  as  in  Form  No.  17612). 

Form  No.  17709  .^ 

Circuit  Court,  Milwaukee  county.  ^ 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  the  above  entitled  action  has  been  commenced  by  the 
above  named  plaintiff,  yic//^  Doe,  against  the  above  named  defendant, 
Richard  Roe,  and  is  now  pending,  and  is  brought  by  said  plaintiff 
to  recover  the  possession  of  certam  personal  property,  to  wit, 
{describing  it),  from  the  said  defendant; 

And  whereas,  Clyde  Culp,  the  sheriff  of  Milwaukee  county,  did  on 
the  third ddij  oi  July,  a.  d.  \gOO,  take  from  the  said  defendant  the 
personal  property  hereinbefore  described  (or  the  following  personal 
property,  describing  it),  which  said  personal  property  is  stated  in  the 
affidavit  made  by  Jeremiah  Mason  in  this  action  on  behalf  of  said 
plaintiff,  upon  which  the  direction  to  said  sheriff  to  take  said  prop- 
erty is  indorsed,  to  be  of  the  value  oi  four  hundred  do\\dir%; 

And  whereas,  said  personal  property  is  still  in  the  possession  of 
said  sheriff  of  Milwaukee  county,  and  has  not  been  delivered  by  him 
to  said  plaintiff; 

And  whereas,  said  defendant  desires  to  have  said  personal 
property  returned  to  him: 

Now,  therefore,  we,  Samuel  Short  and  William  West,^  who  are 
residents  of  the  city  of  Milwaukee,   county  of  Milwaukee  and  state 

erty   as   stated    in    the   plaintiff's   affi-  against     the     defendant.      Ballinger's 

davit.      Ballinger's    Anno.    Codes    &  Anno.   Codes  &  Stat.   Wash.   (1897),  § 

Stat.  (1897),  §  5422.  5422. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.   158;  and,  generally,  supra,  note  1,   p.  158;  and,   generally,   supra, 

note  3.  p.  263.  note  3,  p.  263. 

1.  Condition  of  bond  must  be  for  the  2.    Wisconsin. — Stat.  (1898),  §  2722. 

delivery  of  the  property  to  the  plain-  See  also  list  of  statutes  cited  supra, 

tiff,  if  delivery  shall  be  adjudged,  and  note   i,   p.  158;   and,  generally,   supra, 

for   the  payment  to  him   of  such  sum  note  3,  p.  263. 

as    may   for   any   cause    be   recovered  3.    Sureties.  —  Defendant's  undertak* 
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of  Wisconsin,  and  householders  within  the  state  of  Wisconsin,  do 
hereby  undertake  and  become  bound  in  the  sum  of  eight  hundred 
dollars,^  unto  the  sdiid  John  Doe,  plaintiff,  for  the  delivery  of  the 
personal  property  taken  by  said  sheriff  from  said  defendant,  as 
hereinbefore  described,  to  the  said  plaintiff,  if  such  delivery  shall 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
any  cause  be  recovered  against  said  defendant  in  this  action. ^ 
Dated  {concluding  as  in  Form  No.  17625). 


b.  In  Justice's  Court. 
Form  No.  i  7  7  i  o .' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1621.) 
County  of  Pulaski,     )  Before  Abraham  Kent,  justice  of  the  peace  for 
Big  Rock  Township.  )  said  township. 

John  Doe,  plaintiff,       ) 

against  >■  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  the  plaintiff,  John  Doe,^  in  the 
sum  of  two  hundred  dollars,^  that  the  defendant,  Richard  Roe,  shall 
perform  the  judgment  of  the  court  in  this  action.^ 

January  10,  J  WJf..  Richard  Roe. 

William  West.    , 
Attest:     Clyde  Culp,  Constable.' 
{Affidavit.) 


ing  must  be  executed  by  two  or  more 
sufficient  sureties.  Wis.  Stat.  (1898), 
S  2722. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

1.  Penalty  of  undertaking  must  be 
in  an  amount  double  the  value  of  the 
property  as  stated  in  plaintiff's  affi- 
davit.    Wis.  Stat.  (1S9S),  §  2722. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

2.  Condition  of  undertaking  must  be 
for  the  delivery  of  the  property  to  the 
plaintiff,  if  delivery  shall  be  adjudged, 
and  for  the  payment  to  him  of  such 
sum  as  may  for  any  cause  be  recovered 
against  the  defendant.  Wis.  Stat. 
(1898),  §  2722. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

3.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  6393. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

By  Whom  Given.  —  Bond  may  be  given 
by  the  defendant  or  anvone  for  him. 
Sand   &  H.  Dig.  Ark.  (1894),  §  6393. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

Sureties.  —  Defendant's  bond  must  be 
executed  by  one  or  more  sufficient 
sureties.     Sand.  &  H.  Dig.  Ark.  (1S94), 

§  6393- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  stipra, 
note  3,  p.  263. 

4.  Obligee  of  bond  must  be  the  plain- 
tiff.    Sand.    &    H.    Dig.   Ark.   (1894),  § 

63Q3- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

5.  Penalty  of  bond  must  be  in  an 
amount  double  the  value  of  the  prop- 
erty.    Sand.  &   H.   Dig.  Ark.  (1894).  ;5 

6393- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p  263. 

6.  Condition  of  bond  must  be  that  the 
defendant  shall  perform  the  judgment 
of  the  court  in  the  action.  Sand.  &  H. 
Dig.  Ark.  (1894),  §  6393. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

7.  Attest.  —  The  bond  must   be  exe- 
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Form  No.  1771  i .' 

In  the  Justice  s  Court  of  Madera  township,  county  of  Madera, 
state  of  California. 

John  Doe,  plaintiff,       \  Undertaking  for  a  Return   to  Defendant 
against  >■      on    Claim    and    Delivery   of    Personal 

Richard  Roe,  defendant.  )      Property. 

Whereas,  Clyde  Culp,  constable  of  Madera  township,  in  the  county 
of  Madera,  state  of  California,  under  and  by  virtue  of  an  order  and 
requirement  duly  made  and  issued  in  the  above  entitled  action,  and  to 
him  directed,  did,  on  the  tetith  day  oi  July,  a.  d.  \()00,  take  from  the 
possession  of  the  defendant  in  said  action  the  following  described 
personal  property,  to  wit,  {describing  ity. 

And  whereas,  the  said  defendant  requires  that  the  said  property 
be  returned  to  him  by  the  said  Clyde  Culp: 

Now,  therefore,  we,  the  undersigned,  Williatn  IVesi  and  Samuel 
Shorty  in  consideration  of  the  premises,  and  of  the  return  of  the  said 
property  by  the  said  Clyde  Culp  to  the  defendant,  do  undertake, 
promise  and  acknowledge  to  the  effect  that  we  are  jointly  and 
severally  bound  unto  the  said  Clyde  Culp,  constable,  in  the  sum  of 
Jour  hundred  doWdiVs'^  (being  double  the  value  of  the  said  property, 
as  stated  in  the  affidavit  of  the  plaintiff),  for  the  delivery  thereof  to 
the  said  plaintiff,  if  such  delivery  shall  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
the  said  defendant.'* 

Dated  this  fozirieefith  day  oi  July,  igOO.     William  West,     (seal) 

Samuel  Short.       (seal) 

(^Justification  of  sureties.^ 

Form  No.  177  12.' 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  Samuel 
Short  and  William  JVest,^  are  held  and  firmly  bound  unto  John  Doe, 
and  to  his  executors,  administrators  and  assigns,  in  the  penal  sum  of 

cuted  in  the  presence  of  the  sheriff,  or  note  i,   p.    158;  and,   generally,  siiprij, 

constable.      Sand.     &     H.     Dig.    Ark.  note  3.  p.  263. 

(1894),  §  6393.  4.  Condition  of  undertaking  must  be 

See  also  list  of  statutes  cited  supra,  for  the  delivery  of  the   property  to  the 

note  I,  p.  158.  plaintiff,  if  delivery  shall  be  adjudged, 

1.  California,  —  Code  Civ.  Proc.  and  for  the  payment  to  him  of  such 
(1897),  ^5;  514,  870.  sum  as  may  for  any  cause  be  recovered 

See  also  list  of  statutes  cited  supra,  against  the  defendant.     Cal.  Code  Civ. 

note  I,  p.   158;  and,   generally,  supra,  Proc.  (1897),  §  514. 

note  3,  p.  263.  See  also   list  of  statutes  cited  supra, 

2.  Sureties.  —  Two  or  more  sureties  note  i,  p.  158;  and,  generally,  supra, 
are   required.      Cal.    Code  Civ.    Proc.  note  3,  p.  263. 

(1897),  t^  514.  6.    Colorado.  —  Mills'    Anno.    Code 

See  also  list  of  statutes  cited  supra,  (1896),  §83. 

note   I,   p.   158;  and,  generally,  supra.  Sec  also  list  of  statutes  cited  supra, 

note  3,  p.  263.  note  i,  p.   158;  and,  generally,  supra, 

3.  Penalty  of  undertaking  must  be  in  note  3,  p.  263. 

an  amount  double  the  value  of  the  6.  Stureties.  —  Two  or  more  sureties 
property  as  stated  in  plaintiff's  affidavit,  are  required.  Mills' Anno.  Code  Colo. 
Cal.  Code  Civ.  Proc.  (1897),  §  514.  (1S96).  §  83. 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 
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two  hundred  dollars,^  lawful  money  of  the  United  States,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  do  hereby  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  seventh  day  of  July,  a.  d. 

The  condition^  of  the  above  obligation  is  such,  that  whereas,  on  the 
seventh  day  oi  July,  in  the  year  of  our  Lord  one  xyxow^Z-n^  nine  hundred, 
John  Doe  sued  out  before  Abraham  Kent,  a  justice  of  the  peace  within 
and  for  the  zownly  oi  Arapahoe,  2lV^x\x.  of  replevin  against  i'^/V/zari/ 
Roe,  defendant,  for  the  recovery  of  the  following  goods  and  chattels, 
to  wit,  {describing  theni),  of  the  value  of  one  hundred  dollars,  and  the 
said  Richard  Roe,  defendant,  desiring  to  retain  the  same  in  his  pos- 
session until  the  final  determination  of  said  action; 

Now,  if  the  said  Richard  Roe,  defendant,  shall  well  and  truly  deliver 
the  said  property  to  the  said  plaintiff,  if  such  delivery  shall  be 
adjudged,  and  shall  well  and  truly  pay  or  cause  to  be  paid  all  costs 
and  damages  which  may  be  awarded  against  him,  the  said  defendant, 
in  said  action,  then  this  obligation  to  be  void;  else  to  be  and  remain 
in  full  force  and  effect. 

Richard  Roe.  (seal) 
Samuel  Short.  (seal) 
Williafn  West,     (seal) 

Form  No.  i  7  7  1 3  .* 

•  (Mo.  Rev.  Stat.  (1899^  §  3908.) 

JO  in     oe,  p    m  1   ,        ^  Before  Abraham  Kent,  justice  of  the  peace, 

D-7      J  D       AC     J     ^C  Zawar  township  —  Bond. 

Richard  Roe,  defendant.  )  ^ 

We  undertake  and  are  bound  to  the  ])\2iinX.\^,  John  Doe,*  in  the 
sum  oi  four  hundred  dollars,^  but  to  be  void  upon  this  condition: 
That  the  defendant  shall  deliver  to  the  plaintiff  the  property  men- 
note  I,  p  158;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 
note  3.  p.  263.  note  i,   p.    158;   and,  generally,  supra, 

1.  Penalty  of  undertaking  must  be  in     note  3,  p.  263. 

an    amount   double    the    value   of   the  Sureties,  —  The  undertaking  must  be 

property  as  stated  in  plaintiff's  affidavit,  executed    by    one    or    more    sureties. 

Mills'  Anno.  Code  Colo.  (1896),  §  83.  Mo.  Rev.  Stat.  (1899),  §  3907. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.   15S;    and,  generally,  supra,  note  i,   p.   158;   and,  generally,  supra, 

note  3,  p.  263.  note  3,  p.  263. 

2.  Condition  of  undertaking  must  be  4.  Obligee  of  bond  must  be  the  plain- 
for  the  delivery  of  the  property  to  the  tiff.     Mo.  Rev.  Stat.  (1S99),  §  3907. 
plaintiff,  if  delivery  shall  be  adjudrjed,  See  also  list  of  statutes  cited  supra, 
and   for  the   payment   to  him   of  such  note  i,  p.   158;   and,   generally,  supra, 
sum  as  may  for  any  cause  be  recovered  note  3,  p.  263. 

against   the   defendant.     Mills'  Anno.  5.  Penalty   of   bond   must   be   in    an 
Code  Colo.  (1896),  §  83.  amount  double  the  value  of  the  prop- 
See  also  list  of  statutes  cited  supra,  erty  as    stated    in    plaintiff's    affidavit, 
note  I,   p.    1 58    and,  generally,   supra.  Mo.  Rev.  Stat.  (1899).  §  3907. 
note  3,  p.  263.  See  also  list  of  statutes  cited  supra, 

3.  Missouri.  — Rev.  Stat.  (1899);  g  note  i,  p.  158;  and,  generally,  supra, 
3907.  note  3,  p.  263. 
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tioned  in  the  statement  and  writ  in  this  suit,  to  wit,  (^Here  describe 
it\  if  said  delivery  be  adjudged,  or,  in  default  of  such  delivery,  shall 
pay  the  assessed  value  of  such  property,  and  shall  pay  all  damages 
for  injuries  to  the  same,  and  for  the  talcing  and  detention  thereof, 
and  all  costs  which  may  be  adjudged  against  the  defendant  in  the 
action.^ 

Richard  Roe. 
William  West. 
Approved  yw/v  5,  \i)00. 

Clyde  Culp,  Constable.^ 

Form  No.  i  7  7  i  4  .' 

State  of  Ohio,  \  Before  Abraham  Kent,  Justice  of  the  Peace  for 
Cuyahoga  County.  )'  Independence  Township. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

We  bind  ourselves  to  the  plaintiff,  John  Doe,  in  the  sum  of  two 
hundred  dollars,*  that  the  said  defendant,  Richard  Roe,  will  safely 
keep  the  property  taken  in  the  action  designated  above,  and  that  in 
case  the  judgment  shall  be  against  him  he  shall  then  return  the 
property  taken,  or  pay  the  value  thereof  as  assessed  by  the  appraisers 
in  said  action,  at  the  election  of  the  plaintiff  therein,  and  also  pay 
the  damages  assessed  for  the  taking,  detention  and  injury  of  said 
property,  and  costs  of  suit.^ 

Richand  Roe. 
Samuel  Short. 
This  undertaking,  and  the  sureties  thereon,  approved  by  me. 
Abraham  Kent,  Justice  of  the  Peace.® 


1.  Condition  of  bond  must  be  for  the 
delivery  of  the  property  to  the  plaintiff, 
if  delivery  shall  be  adjudged,  and,  in 
default  of  delivery,  for  the  payment  of 
the  assessed  value,  and  for  the  pay- 
ment of  all  damages  for  injuries,  and 
for  the  taking  and  detention  or  the  de- 
tention thereof.     Mo.  Rev.  Stat.  (1899), 

§  3907- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  3,  p.  263. 

2.  Approval  of  bond  must  be  by  the 
constable.      Mo.    Rev.    Stat.    (1899),    § 

3907. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 

3.  Ohio. — Bates'  Anno.  Stat.  (1897), 
§  6616. 

See  also  list  of  statutes  cited  supra, 
note  1,  p.  158;  and,  generally,  supra, 
note  3,  p.  263. 

Sureties.  —  Defendant's  undertaking 
must  be  executed  by  one  or  more 
sufficient  sureties.  Bates'  Anno.  Stat. 
Ohio  (1897),  §  6616. 


See  also  list  of  statutes  cited  supra, 
note  r,  p.  158  ;  and,  generally,  supra, 
note  3,  p.  263. 

4.  Penalty  of  undertaking  must  be 
double  the  appraised  value  of  the  prop- 
erty. Bates'  Anno.  Stat.  Ohio  (1897), 
§  6616. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  I  58;  and,  generally,  supra, 
note  3,  p.  263. 

5.  Condition  of  undertaking  must  be 
that  the  defendant  will  safely  keep  the 
property,  and,  in  case  the  judgment 
shall  be  against  him,  that  he  shall  then 
return  the  property  taken  or  pay  the 
value  so  assessed,  at  the  election  of  the 
plaintiff,  and  also  pay  the  damages 
assessed  for  the  taking,  detention  and 
injury  to  the  property,  and  costs. 
Bates'  Anno.  Stat.  Ohio  (iSgy^,  §  6616. 

See  also  list  of  statutes  cited  supra, 
note  I,  p,  158;  and,  generally,  supra, 
note  3,  p.  263. 

6.  Approval  of  sureties  must  be  by 
the  justice.  Bates'  Anno.  Stat.  Ohio 
(1897),  §  6616. 
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Form  No.  17715.' 

State  of  South  Dakota,  \  In  Justice's  Court, 

County  of  Hughes.         \  Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  the  plaintiff  aforesaid  has  commenced  an  action  in  this 
court  to  recover  the  possession  of  certain  personal  property  specified 
in  the  affidavit  of  the  plaintiff,  and  claimed  the  immediate  delivery 
thereof  to  him,  which  property  is  of  the  alleged  value  of  ninety  dollars, 
the  same  having  been,  on  the  third 6.diy  oi  Jidy\  igOO,  taken  from  the 
possession  of  the  defendant  by  Cfyde  Culp,  sheriff,  in  and  for  the 
county  of  Hughes  and  state  of  South  Dakota,  and  the  same  has  not 
yet  been  delivered  to  the  plaintiff; 

And  whereas,  the  defendant  is  desirous  of  having  the  said  personal 
property  returned  to  him: 

Now,  therefore,  we,^  the  subscribers  hereto,  do  hereby  undertake 
and  become  bound  to  the  plaintiff  in  the  sum  oi  one  hundred  and  eighty 
dollars,^  for  the  delivery  of  the  said  property  to  the  plaintiff,  if  such 
delivery  shall  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may  for  any  cause  be  recovered  against  the  defendant  in  this 
action.'* 

Dated  this  sixth  day  oi  July,  a.  d.  \()00.      Richard  Roe.       (seal) 
Signed,  sealed  and  delivered  in  )  Samuel  Short,     (seal) 

presence  of  Richard  Fern.        \  William  West,     (seal) 

X.  Claim  of  Property  by  Third  person. 
1.  Notice  to  Officer  by  Claimant.* 

Form  No.  177  16.* 

(  Title  of  court  and  cause  as  in  Form  No.  5928. ) 
To  Clyde  Culp,  Sheriff  of  the  County  of  Richland,  State  of  North 
Dakota : 

See  also  list  of  statutes  cited  supra,  note  i,  p.   158;  and,  generally,  supra, 

note  I,   p.   158;  and,' generally,  supra,  notes,  P-  263. 

note  3,  p.  263.  4.  Condition  of  undertaking  must  be 

1.  South   Dakota.  —  Stat.    (1901),    §§  for  the  delivery  of  the  property  to  the 
7324,  6183.  plaintiff,    if  such  delivery  shall  be  ad- 
See  also  list  of  statutes  cited  supra,  judged,  and  for  the  payment  to  him  of 

note  I,   p.    158;  and,  generally,  stipra,     such    sum    as    may   for  any  cause   be 
note  3,  p.  263.  recovered    against    the   defendant.     S. 

2.  Sureties.  —  Two  or  more  sufficient     Dak.  Stat.  (1901},  p  61S3. 

sureties    are    required.     S.    Dak.    Stat.  See  also  list  of  statutes  cited  supra, 

(1901),  5^  6183.  note  I,  p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  3,  p.  263. 

note  I,  p.   15S;  and,  generally,  supra,  5.  For  the  formal  parts  of  a  notice  in 

note  3.  p.  263.  a   particular   jurisdiction   see   the   title 

3.  Penalty  of   undertaking   must   be  Notices,  vol.  13,  p.  212. 

double   the   value    of  the    property   as         ^.  North  Dakota.  —  Rev.  Codes  (1895), 
stated  in  the  affidavit  of  the  plaintiff.     ^  5341. 

S.  Dak.  Stat.  (1901),  ^  6183.  See  also  list  of  statutes  cited  supra, 

See  also  list  of  statutes  cited  supra,     note  i,  p.  158. 
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Take  notice  that  I  claim  the  personal  property  mentioned  in  the 
foregoing  afifidavit  herewith  served  upon  you,  and  require  you  to 
deliver  the  same  to  me  forthwith. 

Dated  the  sixt^  day  oi  July,  igOO.  Richard  Fern. 

2.  Affidavit  of  Claimant.^ 

Form  No.  i  7  7  i  7  .' 
(Sand.  &  H.  Dig.  Ark.  (1S94),  p.  1621.) 

•^  •'  P  '       (  Before  Abraham  Kent,  justice  of  the  peace 

Richard  ^S'^defendant.  \     ^°'  ^^^  ^''^  Township,  Pulaski Connty. 

Richard  Fern  states  that  he  is  entitled  to  the  possession^  of  a  bay 
gelding  taken  by  Clyde  Culp,  constable  of  Big  Rock  township,  in 
Pulaski  county,  from  the  possession  of  Richard  Roe,  under  an  order 
of  delivery  issued  in  the  above  entitled  cause,  by  Abraham  Kent,  a 
justice  of  the  peace  for  said  township. 

Richard  Fern. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  January,  \WIf. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No,  i  7  7  i  8  .* 

(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  8805!) 
Samuel  Short,  being  duly  sworn,  says: 

1.  That  he  claims  as  against  the  defendant  above  named  a  right 
to  the  possession  of  the  chattel  (or  chattels),  which  has  (or  have) 
been  replevied  in  this  action  of  the  defendant  by  the  sheriff  of  the 
county  of  Suffolk,  said  chattel  (or  chattels)  being  as  follows,  to  wit, 
{describing  the  property).^ 

2.  That  at  the  time  of  the  taking  of  the  said  chattel  (or  chattels) 
by  said  sheriff  deponent  was  and  now  is  the  sole  owner  and  lawfully 
entitled  to  the  possession  thereof;  that  the  facts  upon  which  depo- 
nent's said  right  of  possession  depend  are  as  follows,  to  wit,  {setting 
forth  the  facts)  ^ 

{Signature  and  jurat  as  in  Form  No.  8805.) 

1.  For  the  formal  parts  of  an  affidavit  See  also  list  of  statutes  cited  supra, 
in  a  particular  jurisdiction  see  the  title     note  i,  p.  158. 

Affidavits,  vol.  1,  p.  548.  5.  Description    of   Property.  —  Where 

2.  Arkansas.  —  Sand.  &  H.  Dig.  two  or  more  chattels  have  been  re- 
(1894),  §  6395.  plevied,  if  the  claim  relates  only  to  a 

See  also  list  of  statutes  cited  supra,  part  of  the  chattel  or  chattels,  the  part 
note  I,  p.  15S.  to   which  it   relates  should   be   stated. 

3.  That  claimant  is  entitled  to  posses-     N.  Y.  Code  Civ.  Proc,  §  1709. 

sion    of     the    property     must    be    al-  See  also  list  of  statutes  cited  supra, 

leged.     Sand.   &  H.    Dig.   Ark.  (1894),  note  i,  p.  158. 

S^  ^395-  6.  Facts   showing   right   of   possession 

See  also  list  of  statutes  cited  supra,  must  be  stated  in  the  affidavit.     N.  Y. 

note  I.  p.  158.  Code  Civ.  Proc,  §  1709 

4.  iVe'w  York.  —  Code  Civ.  Proc,  §  See  also  list  of  statutes  cited  jw/ra, 
I709-  note  i,  p.  158. 
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Form  No.  i  771  9.' 

State  of  North  Dakota,  \ 
County  of  Richland.        [ 

Richard  Fern,  being  first  duly  sworn,  says  that  he  is  the  owner 
and  entitled  to  the  possession^  of  that  certain  personal  property 
seized  and  levied  upon  by  the  sheriff  of  the  county  of  Richla?id,  in  the 
state  of  North  Dakota,  on  the  second  day  oi  July,  a.  d.  \()00,  by  virtue 
of  a  requisition  in  an  action  in  the  District  Court  of  Richland  county, 
ynhQX&xn  John  Doe  is  plaintiff  2Lnd  Richard  Roe  is  defendant,  w+iich 
said  property  is  described  as  follows,  to  wit,  (^describing  the  property 
claimed); 

That  the  grounds  of  the  right  and  title  of  ssad  Richard  Fern  to 
said  property  are  as  follows,  (^stating  the  grounds')  \^ 

That  said  property  is  of  the  value  of  the  sum  of  fiine  hundred 
dollars. 

Richard  Fern. 

Subscribed  and  sworn  to  before  me  the  sixth  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

3.  Bond  of  Claimant. 

Form  No.  17720.* 

State  of  Mississippi,  ) 
De  Soto  County.         \ 

Be  it  known  that  we,  Francis  Fern,  principal,  and  Samuel  Short 
and  William  West,  sureties,^  agree  and  bind  ourselves  to  pay  Clyde 
Culp,^  sheriff  of  De  Soto  county  in  said  state,  the  sum  of  nine  hundred 
dollars,  unless  the  said  Francis  Fern,  principal  and  claimant,  shall 
have  forthcoming  certain  personal  property,  to  wit,  {describing  it), 
before  the  Circuit  Court  of  De  Soto  county  in  the  state  aforesaid,  to 
be  held  at  Hernando,  in  said  county,  on  the  twentieth  day  of  November, 
A.  D.  igOO,  to  satisfy  the  judgment  of  said  court  in  the  action  of 
replevin  hy  John  Doe,  plaintiff,  against  Richard  Roe,  defendant,  in 
which  case  said  Francis  Fern  is  claimant.' 

1.  North  Dakota.  —Kev.  Codes  {!?>()•)),  5.  Sureties.  —  Two  or  more  sufficient 
§  5341.  sureties      must     sign     the    claimant's 

See  also  list  of  statutes  cited  supra,  bond.        Miss.    Anno.    Code    (1892),    § 

note  I,  p.  158.  3730. 

2.  That  claimant  is  owner  and  entitled  See  also  list  of  statutes  cited  supra, 
to  possession  of  the  property  must  be  note  i,  p.  158. 

stated  in  the  affidavit.     N.   Dak.  Rev.  6.  Obligee  of  bond  must  be  the  officer 

Codes  (1895),  §  5341.  who    replevied     the     property.     Miss. 

See  also  list  of  statutes  cited  supra.  Anno.  Code  (1S92),  §  3730. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

3.  Grounds  of  right  and  title  must  be  note  i,  p.  158. 

stated  in  the  claimant's  affidavit.     N.         7.  Condition    of    bond    must    be    that 

Dak.  Rev.  Codes  (1895),  §  5341.  claimant  will  have  the  property  forth- 

See  also  list  of  statutes  cited  supra,  with  coming  to  satisfy  the    judgment 

note  1,  p.  15S.  of  court.     Miss.  Anno.   Code  (1892),  § 

4.  Mississippi.  —  Anno.  Code    (1892),  3730. 

§  3730.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  158. 
note  I,  p.  158. 
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Witness  our  signatures  this  eighth  day  oi  July,  a.  d.  \^00. 

Francis  Fern. 
Samuel  Short. 
Williatn  West. 
The  above  bond  is  approved  by  me  this  eighth  day  of  July,  a.  d. 
19^0. 

Clyde  Culp,  Sheriff,  De  Soto  County,  Miss.^ 

4.  Notice  to  Plaintiff  of  Claim  by  Third  Person.^ 

Form  No,  17721.^ 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 
To  Jeremiah  Mason,  Esq.,  Attorney  for  the  above  named  Plaintiff: 

You  will  take  notice  that  Samuel  Short  claims  the  property  taken 
by  me  in  this  action,  and  that  unless  I  am  indemnified  by  the  plaintiff 
against  such  claim  I  shall  not  keep  the  property  nor  deliver  it  to  the 
plaintiff  herein. 

Dated  the  tenth  day  of  September,  igOO. 

John  Lynch,  Sheriff  of  the  County  of  Suffolk, 

5.  Bond  of  Indemnity  by  Plaintiff. 

Form  No,  17722.* 

(Sand.  &  H.  Dig.  Ark,  (1894),  p.  1621,) 

John  Doe,  plaintiff,  ^  Before  Abraham  Kent,  justice  of  the  peace 
against  y      for     Big    Rock    Township,    in    Pulaski 

Richard  Roe,  defendant.  )      County. 

Richard  Pern,  having  claimed  to  be  entitled  to  the  possession  of  a 
bay  gelding  taken  from  the  possession  of  Richard  Roe,  the  defendant 
in  the  above  entitled  action,  by  Clyde  C«^,  the  constable  of  Big  Rock 
township,  in  Pulaski  county,  under  an  order  issued  in  said  action  by 
Abraham  Kent,  a  justice  of  the  peace  for  said  township,  and  having 
delivered  to  said  constable  his  affidavit  that  he  is  entitled  to  the 
possession  of  said  gelding,  now  we  ^  undertake  and  are  bound  to  the 
said   constable,^  Clyde  Culp,  in  the  sum  of  two  hundred  doWa.rs,''  that 

1.  Approval  of  sureties  must  be  by  the  be  executed  by  one  or  more  sufficient 
officer  who  replevied  the  property,  sureties.  Sand,  &  H.  Dig.  Ark.  (1894), 
Miss.  Anno.  Code  (1892),  i^  3730.  §  6395. 

See  also  list  of^  statutes  cited  supra.  See  also   list  of  statutes  cited  supra, 

note  I,  p.  15S.  note  i,  p.  158. 

2.  For  the  formal  parts  of  a  notice  in  6.  Obligee  of  bond  of  indemnity  must 
a  particular  jurisdiction  see  the  title  be  the  officer.  Sand.  &  H.  Dig.  Ark. 
Notices,  vol.  13,  p.  212.  (1894),  §  6395. 

3.  A'ew  York. — Code  Civ.  Proc,  See  also  list  of  statutes  cited  supra, 
§  1709.  note  I,  p.  158. 

See  also  list  of  statutes  cited  supra,         7.    Penalty  of   bond    must   be   in   an 

note  I,  p.  158.  amount  double  the  value  of  the   prop- 

4.  Arkansas. — Sand.  &  H.  Dig.  ertv.  Sand.  &  H.  Dig.  Ark.  (1894), 
(1894).  §  6395-  §  6395. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra 
note  r.  p.  158.  note  i,  p.  158, 

5.  Sureties.  —  Bond  of  indemnity  must 
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we  will  indemnify  him  against  the  said  claim  of  the  said  Richard 
Fern,  and  against  all  damages  he  may  suffer  or  sustain  by  reason  of 
the  same,  or  by  reason  of  the  delivery  of  said  gelding  to  John  Doe, 
the  plaintiff  in  said  aqtion. 

January  10,  i2>94.  John  Doe. 

Samuel  Short. 
Form  No.  17723.' 

(^Title  of- court  and  cause  as  in  Form  No.  5926.^ 

Whereas  Samuel  Short  claims  to  be  the  owner  of,  and  as  against 
the  defendant  above  named  to  have  a  right  to  the  possession  of,  the 
following  described  chattels,  to  wit,  {describing  them),  w^hich  have 
been  replevied  in  this  action  of  the  defendant,  by  Clyde  Culp,  the 
sheriff  of  the  county  of  Suffolk,  upon  the  affidavit  and' requisition  of 
the  plaintiff  in  this  action,  and  which  have  not  yet  been  actually 
delivered  by  said  sheriff  to  either  party  herein; 

Now  therefore,  we,  Francis  Fern,^  of  the  village  of  Northport,  in 
the  county  of  Suffolk  and  state  of  New  York,  fnerchant,  and  tVilliam 
IVest,  of  the  village  of  Northport,  in  the  county  of  Suffolk  and  state 
of  Ne7u  York,  banker,  hereby  jointly  and  severally  undertake  and 
become  bound  unto  Clyde  Culp,  the  said  sheriff  as  aforesaid,  in  the 
sum  of  one  thousand  dollars,^  to  indemnify  the  said  sheriff  against 
any  liabilities  or  damages,  costs  or  expenses,  to  be  incurred  in  an 
action  brought  against  him  by  the  said  Samuel  Short,  the  said 
claimant,  or  by  any  person  deriving  title  from  or  through  said 
claimant,  by  reason  of  the  taking  or  detention  of  the  said  chattels 
or  the  delivery  thereof  to  the  plaintiff,*  not  exceeding  a  sum  of  one 
tho74sand  dollars  as  aforesaid. 

Dated  (concluding  as  in  Form  No.  17617). 

XI.  Complaint,  declaration  or  Petition. 

1.  In  General.^ 

a.  By  General  Owner. 

(1)  In  General. 

1.  A^ew    York.  —  Code    Civ.     Proc,     that    the    sureties    will    indemnify  the 
§§  1709,   1711.  sheriff  against  any   liability   for  dam- 
See  also  list  of  statutes  cited  supra,     ages,  costs  or  expenses,  to  be  incurred 

note  I,  p.  158.  in  any  action  brought  against  him  by 

2.  Sureties.  —  The  undertaking  must  the  claimant  or  a  person  deriving  title 
be  executed  by  at  least  two  sureties,  from  or  through  the  claimant,  by  reason 
N.  Y.  Code  Civ.  Proc,  §  1711.  of  the  taking  or  detention  of  the  chattel 

See  also  list  of  statutes  cited  supra,  or  its  delivery  to  the  plaintiff.     N.  Y. 

note  I.  p.  158.  Code  Civ.  Proc,  j;  1711. 

3.  Penalty  of  undertaking  must  be  See  also  list  of  statutes  cited  supra, 
at   least   five  hundred  dollars,  and  not  note  i.  p.  158. 

less  than  the  actual  value  of  the  chattel  5.  Reqtiisites  of  Compiaint,  etc.,  Qener- 

or  chattels  claimed,  and  tvvo  hundred  ally. —  For  the  formal  parts  of  a  com- 

and    fifty  dollars    in   addition    thereto,  plaint  or  declaration  in  a  particular  ju- 

N.  Y.  Code  Civ.  Proc,  §  1711.  risdiction  see  the  titles  Complaints,  vol. 

See  also  list  of  statutes  cited  supra,  4,  p.  1019;  Declarations,  vol.  6,  p.  244. 

note  I,  p.  158.  Reference   to  Affidavit.  —  Although  a 

4.  Condition  of  undertaking  must  be  petition   or   complaint   may,    in    some 

279  Volume  16. 


17724.       REPLEVIN,  CLAIM  AND  DELIVERY.       17724. 


jurisdictions,  be  dispensed  with  in 
justices'  courts,  it  is  generally  neces- 
sary in  a  court  of  record,  and  in  such 
court  the  allegations  in  the  affidavit 
cannot  be  used  to  supplement  or  supply 
the  material  averments  required  to  be 
stated  in  the  complaint  or  petition. 
Wilhite  V.  Williams,  41  Kan.  288; 
Loomis  V.  Youle.  i  Minn.  175;  Hudel- 
son  v.  Tobias  First  Nat.  Bank,  51  Neb. 
557.  Hut  see  Johnson  v.  Dowrling,  i 
Te.K.  App.  Civ.  Cas.,  i^  logo. 

Count  in  Trover. —  Where  the  prop- 
erty, or  any  part  thereof,  is  not  found 
and  the  defendant  has  been  personally 
served  with  the  summons,  the  plaintiff 
may  declare  in  trover  for  such  property 
as  is  not  found.  Karr  ?-.  Barstow,  24 
111.  5S0;  Dart  V.  Horn,  20  111.  212;  Udell 
V.  Slocum,  56  111.  App.  216;  Baals  v. 
Stewart,  109  Ind.  371;  Nashville  Ins., 
etc..  Go.  V.  Alexander,  10  Humph. 
(Tenn.)  378. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 

Ownership  or  Bight  to  Possession  — 
Generally .  —  That  the  plaintiff  is  the 
owner  or  entitled  to  the  immediate  pos- 
session of  the  property  at  the  time  of 
the  commencement  of  the  action  must 
be  alleged.  Bane  v.  Peerman,  125  Cal. 
220;  Truman  v.  Young,  121  Cal.  490; 
Garcia  v.  Gunn,  119  Cal.  315;  Holly  v. 
Heiskell,  112  Cal.  174;  Williams  v. 
Ashe,  III  Cal.  180;  Fredericks  r^  Tracy, 
98  Cal.  658;  Affierbach  v.  McGovern,  79 
Cal.  268;  Byrnes  v.  Hatch,  77  Cal.  241; 
Carman  v.  Ross,  64  Cal.  249;  Pico  v. 
Pico,  56  Cal.  453;  Stevenson  v.  Lord, 
15  Colo.  131;  Benesch  v.  Waggner,  12 
Colo.  534;  Benesch  v.  Mitchelson,  12 
Colo.  539;  Debord  v.  Johnson,  11  Colo. 
App.  402;  Curnanew.  Scheidel,  70  Conn. 
13;  I3ingham  County  Agricultural 
Assoc.  V.  Rogers,  CIdaho,  1900)  59  Pac. 
Rep.  931;  Pierce  v.  Langdon,  2  Idaho 
878;  Reynolds  v.  McCormick,  62  111. 
412;  Ross  V.  Menefee.  125  Ind.  432; 
Turpie  v.  Fagg,  124  Ind.  476;  Kellar  v. 
Carr,  119  Ind.  127;  Louisville,  etc.,  R. 
Co.  V.  Payne,  103  Ind.  1S3;  Entsminger 
V.  Jackson,  73  Ind.  144;  Bailey  v. 
Troxell,  43  Ind.  432;  Creamery  Pack- 
age Mfg.  Co.  V,  Union  Bank,  100  Iowa 
370;  Darnall  v.  Bennett,  98  Iowa  410; 
Reisner  v.  Currier,  58  Iowa  213;  Ken- 
nett  V.  Peters,  54  Kan.  119;  Hursh  v. 
Starr,  6  Kan.  App.  8;  Burgwald  v. 
Donelson,  2  Kan.  App.  301;  Johnson 
V.  Neale,  6  Allen  (Mass.)  227;  McKin- 
non  V.  Meston,  104  Mich.  642;  Has- 
ceig  V.  Tripp,  20  Mich.  216;  Miller  v. 
Adamson,45  Minn.  99;  Tancre  v.  Rey- 


nolds, 35  Minn.  476;  Carlson  v.  Small, 
32  Minn.  492;  Loomis  v.  Youle,  i  Minn. 
175;  Cross  V.  Hulett,  53  Mo.  397; 
Stoker  v.  Crane,  46  ]\Io.  264;  National 
Brewery  Co.  v.  Lindsay,  72  Mo.  App. 
591;  Rosentreter  v.  Brady,  63  Mo. 
App.  398;  Randol  v.  Buchanan,  61  Mo. 
App.  445;  Benedict,  etc.,  Mfg.  Co.  v. 
Jones,  60  .Mo.  App.  219;  Keen  v.  Mun- 
ger,  52  aMo.  App.  660;  Vantilburgh  v. 
Hamilton,  2  Mont.  413;  Paxton  v. 
Learn,  55  Neb.  459;  Phenix  Iron  Works 
Co.  V.  McEvony,  47  Neb.  228;  Camp  v. 
Pollock,  45  Neb.  771;  Sharp  v.  John- 
son, 44  Neb.  165;  Musser  v.  King,  40 
Neb.  892;  Haggard  v,  VV^allen,  6  Neb. 
271;  Simmons  v.  Lyons,  55  N.  Y.  671; 
Scofield  V.  Whitelegge,  49  N.  Y.  259; 
Hoffman  v.  Markham,  88  Hun  (N.  Y.) 
18;  Chapin  v.  Merchants'  Nat.  Bank, 
31  Hun  (N.  Y.)  529;  Davenport  Glucose 
Mfg.  Co.  V.  Taussig,  31  Hun  (N.  Y.) 
563;  Sommer  v.  Green  berg,  (N.  Y.  City 
Ct.  Gen.  T.)  9  Misc.  (N.  Y.)  720;  Van 
Der  Minden  v.  Elsas,  36  N.  Y.  Super. 
Ct.  66;  Pattison  v.  Adams,  7  Hill  (N. 
Y.)  126;  Heath  v.  Morgan,  117  N.  Car. 
504;  Robinson  v.  Fitch,  26  Ohio  St.  659; 
Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct.  238, 
7  Ohio  Cir.  Dec.  394;  Simonds  v. 
Wrightman,  3b  Oregon  120;  Kimball 
V.  Redfield,  33  Oregon  292;  Peeples 
V.  Warren,  51  S.  Car.  560;  Hormann  v. 
Sherin,  6  S.  Dak.  82;  Everett  v.  Bu- 
chanan, 2  Dak.  249;  Parham  v.  Riley,  4 
Coldw.  (Tenn.)  5;  Gillies  f,  Woftord,  26 
Tex.  76;  Munns  v.  Loveland,  15  Utah 
250;  Vaiden  v.  Bell,  3  Rand.  (Va.)  448; 
Brookman  v.  State  Ins.  Co.,  15  Wash. 
29;  Harris  v.  Hayfield,  5  Wash.  230; 
Stahl  V.  Chicago,  etc.,  R.  Co.,  94  Wis. 
315;  Gage  V.  Wayland,  67  Wis.  566; 
Oleson  -J.  Merrill,  20  Wis.  462. 

That  the  plaintiffs  were  possessed  of 
the  property  taken  "as  of  their  own 
proper  goods"  is  a  sufficient  allegation 
of  ownership.  Stickney  z'.  Smith,  5 
Minn.  486. 

Where  the  petition  simply  alleged 
that  "the  defendants  wrongfully  de- 
tain from  the  plaintiffs,"  etc.,  without 
alleging  that  the  plaintiffs  were  general 
owners,  it  was  held  that  the  allegation 
wasa  sufficient  averment  of  ownership. 
Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct.  238, 
7  Ohio  Cir.  Dec.  394. 

An  averment  that  the  plaintiff,  as 
guardian  of  a  person  of  unsound  mind, 
says  that  plaintiff,  as  such  guardian, 
is  entitled  to  the  possession,  etc.,  suf- 
ficiently shows  the  plaintiff's  title. 
Hoke  V.  Applegate,  92  Ind.  570. 

A  complaint  which,  instead  of  alleg- 
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ing  ownership,  alleges  only  a  promise 
to  vest  ownership  in  the  plaintiff  on 
certain  conditions,  and  fails  to  show  a 
full  performance  of  those  conditions 
even  if  performance  would  have  vested 
the  title,  is  bad.  Bailey  v.  Troxell,  43 
Ind.  432. 

Evidence  of  Ownership.  —  The  com- 
plaint must  contain  a  direct  issuable 
averment  of  ownership  in  the  plaintiff, 
and  allegations  of  the  evidence  of  such 
ownership  are  not  enough.  Gardner 
-■.  Scovill,  (Supreme  Ct.  Spec.  T.)  i 
How.  Pr.  N.  S.  (N.  Y.)  272;  Vanden- 
burgh  V.  Van  Valkenburgh,  8  Barb. 
(N,  Y.)  217;  Bond  v.  Mitchell,  3  Barb. 
(N.  Y.)  304. 

It  is  not  sufficient  to  allege  that  the 
plaintiff  is  entitled  to  the  possession  of 
the  goods  and  that  they  are  "the 
property  of  him,  the  said  plaintiff,  by 
virtue  of  attachments  duly  issued  "  by 
a  justice  of  the  peace  and  delivered  to 
the  plaintiff  as  a  constable  to  be  exe- 
cuted. Vandenburgh  v.  Van  Valken- 
burgh, 8  Barb.  (N.  Y.)  217. 

Source  of  Title. — It  is  sufficient  to 
allege  ownership  and  possession  gener- 
ally, without  stating  the  source  of 
title  or  means  by  which  plaintiff  had 
possession.  Conner  v.  Bludworth,  54 
Cal.  635;  Krug  v.  McGilliard,  76  Ind. 
28;  Goodman  v.  Sampliner,  23  Ind. 
App.  72;  Cumbey  v.  Lovett,  76  Minn. 
227;  Carlson  v.  Small,  32  Minn.  492. 

Special  Property.  —  The  facts  which 
constitute  special  ownership  should  be 
set  forth  in  the  complaint  or  petition. 
Ward  V.  Ryba,  58  Kan.  741;  Kennett  v. 
Peters,  54  Kan.  119;  Coder  v.  Stotts,  51 
Kan.  382:  Ream  v.  McElhone,  50  Kan. 
409;  Deyerle  v.  Hunt,  50  Mo.  App.  541; 
Hazard  v.  Hall,  5  Mo.  App.  5S4;  Paxton 
V.  Learn,  55  Neb.  459;  J.  I'hompson, 
etc.,  Mfg.  Co.  V,  Nicholls,  52  Neb. 
312;  Hudelson  v.  Tobias  First  Nat. 
Bank,  51  Neb.  557;  Griffing  v.  Curtis, 
50  Neb.  334;  Garberz/.  Palmer,  47  Neb. 
'699;  Tuthill  V.  Skidmore,  124  N.  Y. 
148. 

Where  the  complaint  alleged,  "  That 
on  the  28th  day  oi  January,  lSg6,  near 
Wray,  Yuma  county,  Colorado,  the 
plaintiff,  by  virtue  of  ^7w^  certain  chattel 
mortgages  for  the  sum  of  ^lyj.oo,  and 
one  mortgage  for  %200,  duly  filed  with 
the  county  clerk  and  recorder  of  Arapa- 
hoe county,  on  page  iji,  book  1060. 
and  page  20,612,  book  ggo,  was  the 
owner  of  the  following  neat-cattle  and 
chattels,"  it  was  held  that  it  suf- 
ficiently alleged  the  special  ownership 
of  the  plaintiff  and  his  right  to  posses- 


sion.    Hoy  V.  Leonard,  13  Colo.  App. 

449- 

Alleging  the  holding  as  bailee  of 
two  constables  does  not  show  any 
special  property.  Rosentreter  v.  Brady, 
63  Mo.  App.  398. 

Description  of  Property  —  Generally.  — 
Property  must  be  described  with  cer- 
tainty, so  that  it  may  be  positively 
identified.  Hill  v.  Robinson,  16  Ark. 
90;  Farmers  Alliance  Warehouse,  etc., 
Co.  V.  McElhannon,  98  Ga.  394;  Wolf 
V.  Kennedy,  93  Ga.  219;  Pierce  v. 
Langdon,  2  Idaho  S78;  Hall  v.  Dur- 
ham, 117  Ind.  429;  James  v.  Fowler, 
90  Ind.  563;  Malone  v.  Stickney,  88 
Ind.  594;  Entsminger  v.  Jackson,  73 
Ind.  T44;  Minchrod  v.  Windoes,  29  Ind. 
28S;  Stephens  v.  Williams,  46  Iowa 
540;  Fort  Dodge  v.  Moore,  37  Iowa  3S8; 
Sawyer  v.  Middlesborough  Town  Co., 
(Ky.  1891)  17  S.  W.  Rep.  444;  Ellingboe 
V.  Brakken,  36  Minn.  156;  Standard 
Foundry  Co.  v.  Schloss,  43  Mo.  App. 
304;  Bilby  V.  Townsend,  29  Neb.  220; 
Root  V.  Woodruff,  6  Hill  (N.  Y.) 
418;  Russell  V.  Amundson,  4  N.  Dak. 
112;  Riley  v.  Pearson,  21  Oregon  15; 
Gardner  v.  Gillihan,  20  Oregon  598; 
Prescott  V.  Heilner,  13  Oregon  200; 
Foredice  v.  Rinehart,  11  Oregon  208; 
Ruch  V.  Morris,  28  Pa.  St.  245;  Wilson 
V.  Gray,  8  Watts  (Pa.)  25;  Burr  Vr 
Brantley,  40  S.  Car.  538;  Lockhart  v 
Little,  30  S.  Car.  326;  Casey  v.  Mali- 
dore,  19  Wash.  279. 

Property  Not  Seized. — Property  which 
has  not  been  replevied  under  the  writ 
should  not  be  included  in  the  declara- 
tion. Sanderson  v.  Marks,  i  Har.  & 
J.  (Md.)  252.  Although  it  has  been 
held  that  if  some  of  the  goods  are 
taken  and  some  not,  the  declaration 
may  be  for  taking  or  detaining  the 
whole  of  the  property  specified  therein, 
and  if  the  plaintiff  recover  he  is  en- 
titled, in  addition  to  the  damages  for 
unjustly  taking  or  detaining  the  part 
replevied,  to  an  assessment  of  the 
value  of  the  property  not  found;  if  the 
defendant  succeed,  he  is  entitled  to  a 
return  only  of  the  articles  replevied  or 
an  assessment  of  the  value  thereof, 
together  with  damages  for  the  deten- 
tion. In  this  way  the  whole  cause  of 
action  is  disposed  of  in  a  single  Suit. 
Snow  V.  Roy,  22  Wend.  (N.  Y.)  602; 
Finehout  z.  Grain,  4  Hill  (N.  Y.)  537. 

Exhibit.  —  An  exhibit  containing  a 
description  of  the  properly  must,  in 
order  to  become  a  part  of  the  com- 
plaint, be  annexed  and  attached  thereto. 
It  is  not  sufficient  to  file  such  exhibit 
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as  a  separate  paper  and  to  refer  to  it 
in  the  complaint.  Riley  v.  Pearson, 
21  Oregon  15. 

Reference  in  One  Paragraph  to  Alle- 
gation in  Another. —  Under  the  rule 
thai  each  paragraph  of  the  complaint 
must  be  perfect  and  complete  within 
itself,  a  reference  in  one  paragraph  to 
the  allegation  in  another  for  the  de- 
scription of  property  is  not  sufficient 
and  will  render  such  paragraph  bad  on 
demurrer.  Entsminger  v.  Jackson,  73 
Ind.  144. 

Sufficient  Descriptions.  —  The  follow- 
ing descriptions  have  been  held  to  be 
sufficient:  "  One  stock  of  dry  goods, 
notions,  fancy  articles,  and  so  forth, 
now  in  store  occupied  by  them,  on 
Main  street,  in  the  city  of  Valparaiso, 
Porter  county,  Indiana,  of  the  value  of 
%i,ooo."  Malone  v.  Stickney,  88  Ind. 
594.  "  One  promissory  note  for  one 
hundred  dollars,  executed  by  fames 
Sawyers  and  Agnes  White,  of  the  value 
of  one  hundred  and  fifteen  dollars." 
"  One  promissory  note,  executed  by 
Joel  S.  Raines  and  fames  Sawyers,  for 
ffty  dollars,  of  the  value  of  sixty  dol- 
lars, payable  to  Agnes  White."  ''One 
promissory  note  for  dollars,  exe- 
cuted hy  John  Southerland,  payable  to 
Abraham  White,  upon  which  there  is  a 
balance  of  seven  dollars  due  and  owing, 
of  the  value  of  seven  dollars."  ''One 
promissory  note,  executed  by  Luther 
Highnote,  payable  to  Agnes  White,  for 
two  hundred  dollars,  upon  which  there 
has  been  part  payment  made,  of  the 
value  of  forty  dollars."  Although  no 
assignment  of  the  note  to  the  plaintiff 
was  alleged.  Highnote  v.  White,  67 
Ind.  596.  "  One  white  shoat  of  the 
value  of  fourteen  dollars."  Onstatt  v. 
Ream,  30  Ind.  259.  "A  box  of  skins 
and  furs,  marked  J.  Windoes,  Loi^ans- 
port,  Indiana."  Minchrod  v.  Windoes, 
29  Ind.  288.  "  One  gray  horse,  six 
years  old  this  spring,  about  sixteen  and 
one-fourth  hands  high,  with  a  small 
knot  about  half  way  between  the  right 
nostril  and  right  eyfi,  near  the  front  of 
face  or  nose,  with  collar-mark  on  top 
of  neck,  dark  mane  and  tail,  with  tip 
end  of  tail  light  in  color."  Wood  v. 
Darnell,  1  Ind.  App.  215.  "A  certain 
storehouse,  warehouse  and  the  goods 
therein  contained,  being  a  store  in 
Council  Bluffs  in  said  state  and  county, 
and  known  and  designated  as  the  store 
of  your  petitioner."  Ellsworth  v. 
Henshall,  4  Greene  (Iowa)  417.  "A 
six-barreled  pistol,  called  a  six-shooter, 


or  revolver."  Wright  v.  Ross,  2  Greene 
(Iowa)  266.  "  Sixty-eight  head  of  hogs 
on  the  macadamized  road  in  said 
county,  on  the  place  formerly  kept  by 
Wong  Hin  Soor."  Guille  v.  Wong 
Fook,  13  Oregon  577.  "lour  loads  of 
corn,  amounting  to  about  forty  bushels, 
worth  forty  dollars,  and  four  or  five 
hundred  pounds  of  fodder,  worth  four 
or  five  dollars."  Burr  v.  Brantley,  40 
S.  Car.  538  {distinguishing  Lockhart  v. 
Little,  30  S.  Car.  326). 

Where  the  property  was  described  as 
"  to  wit,  a  certain  number  of  biils  or 
U.  S.  treasury  notes,  commonly  called 
'  greenbacks,'  amounting  \o%i  1,2^2.86. 
The  denominations  of  said  bills  or  notes 
the  plaintiff  is  unable  to  give,  for  the 
reason  that  the  same  are  in  the  posses- 
sion of  defendant,"  and  that  for  the 
same  reason  the  plaintiff  is  unable  to 
give  any  definite  description  of  the 
property,  it  was  held  that  the  com- 
plaint was  sufficient  on  demurrer,  be- 
cause where  circumstances  render  a 
specific  description  impossible  a  more 
general  description  may  suffice,  if  the 
circumstances  are  stated  in  the  plead- 
ing by  way  of  excuse  and  constitute  a 
sufficient  excuse.  Hoke  v.  Applegate, 
92  Ind.  570. 

Insufficient  Descriptions. — A  complaint 
for  shares  of  stock  in  a  corporation 
which  does  not  describe  the  property 
as  a  certificate  is  insufficient,  because 
stock  is  an  incorporeal,  intangible 
thing,  and  therefore  incapable  of  iden- 
tification. Ashton  V.  Heydenfeldt,  124 
Gal,  14. 

Where  there  is  no  averment  as  to  the 
situation  of  the  property  at  the  time  of 
the  commencement  of  the  suit,  a  lump 
description  of  personal  property  situ- 
ated in  a  certain  building  or  in  a  certain 
place  is  insufficient.  Hawley  v.  Kocher, 
123  Cal.  77. 

" 5QO  sacks  of  wheat  "  has  been  held 
insufficient.  Pierce  v.  Langdon.  2 
Idaho  87S.  An  allegation  that  plaintiff 
was  entitled  to  the  possession  "  of  corn 
of  about  the  value  of  one  hundred  dol- 
lars" is  too  indefinite  to  be  called  a 
description.  Edwards  v.  Eveler,  84 
Mo.  App.  405.  "  One  lot  of  seed  cot- 
ton, about  six  thousand  pounds,  twelve 
stacks  of  fodder,  one  load  of  corn,  about 
fifteen  bushels,  of  the  total  value  of 
four  hundred  and  fifty  dollars,"  has 
been  held  insufficient.  Lockhart  v. 
Little,  30  S.  Car.  326. 

In  an  action  to  recover  a  building,  a 
petition  has  been  held  defective  which 
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failed  to  state  facts  that  showed  clearly 
that  the  building  was  personal  prop- 
erty, it  not  being  sufficient  to  aver 
generally  that  the  building  is  person- 
alty.    Bridges  v.  Thomas,  8  Okla.  620. 

The  Taking —  Generally.  — Whether  or 
not  the  allegation  of  wrongful  taking 
is  necessary  depends  upon  the  question 
whether  the  taking  was  lawful  or  not. 
Horsey  v.  Knowles,  74  Md.  602;  Ran- 
dall V.  Cook,  17  Wend.  (N.  Y.)  53. 

In  Indiana^  it  is  held  that  the  com- 
plaint need  not  allege  that  the  defend- 
ant unlawfully  obtained  possession 
of  the  property  The  question  as  to 
the  means  by  which  possession  was 
obtained  is  immaterial,  if  at  the  lime 
of  the  commencement  of  the  action  the 
property  was  unlawfully  detained  by 
the  defendant.  Ross  v.  Menefee,  125 
Ind.  432. 

In  Wisconsin,  it  has  been  held  that 
under  the  code  a  complaint  which  al- 
leges that  the  chattel,  to  recover  pos- 
session of  which  the  action  is  brought, 
is  the  property  of  the  plaintiff,  and  that 
the  defendant  has  become  possessed  of 
and  wrongfully  detains  it,  is  sufficient, 
and  that  the  plaintiff  may  prove  either 
a  wrongful  taking,  a  demand  and  re- 
fusal, or  facts  which,  where  the  original 
taking  was  lawful,  rendered  a  demand 
unnecessary.  Oleson  v.  Merrill,  20  Wis. 
462. 

Place  of  takirn^  mnsX  be  alleged.  Faget 
V.  Brayton,  2  Har.  &  J.  (Md.)  350;  Gard- 
ner V.  Humphrey,  10  Johns.  (N.  Y.)  53. 
Naming  the  county  in  which  the  prop- 
erty was  taken  is  sufficient,  and  the 
particular  place  in  the  county  need  not 
be  alleged.  Moeck  v.  Folkroad,  I 
Browne  (Pa.)  60. 

In  Strong  v.  Lawler,  37  Conn.  177.  it 
was  held  that  a  declaration  for  replevin 
for  cattle  impounded  is  sufficient  if  it 
allege  the  town  where  the  cattle  were 
taken. 

The  Detention  —  Generally.  —  That 
the  defendant  unlawfully  detains  the 
property  must  be  alleged.  Jetton  v. 
Smead,  agArk.  372;  Phelanz/.  Bonham, 
9  Ark.  389;  Lazard  v.  Wheeler,  22  Cal. 
139;  Ross  V.  Menefee,  125  Ind.  432; 
Turpie  v.  Fagg,  124  Ind.  476;  Louis- 
ville, etc.,  R.  Co.  V.  Payne,  103  Ind. 
183:  Roberts  v.  Porter,  '78  Ind.  130; 
Entsminger  v.  Jackson,  73  Ind.  144; 
Scheuck  71.  Long,  67  Ind.  579;  Kennedy 
V.  Roberts,  105  Iowa  521;  Houghtaling 
V.  Hills,  59  Iowa  287;  Nolan  v.  Jones, 
53  Iowa  387;  Wilhite  v.  Williams,  41 
Kan.    2S8;    Burgwald   v.   Donelson,    2 


Kan.  App.  301;  Benesch  v.  Weil,  69 
Md.  276;  Tozier  v.  Merriam,  12  Minn. 
87;  Gist  V.  Loring,  60  Mo.  4S7;  Keen 
V.  Munger,  52  Mo.  App.  660;  Martin  v. 
Block,  24  Mo.  App.  60;  Singer  Mfg. 
Co.  V.  Senn,  7  Mo.  App.  584;  Daniels  v. 
Cole,  21  Neb.  156;  Haggard  £>.  Wallen, 
6  Neb.  271;  Carter  v.  Piper,  57  N.  H. 
217;  Fitch  V.  McMahon,  103  N.  Y.  690; 
Hoffman  v.  Markham,  88  Hun  (N.  Y.) 
iS;  Davenport  Glucose  Mfg.  Co.  v. 
Taussig,  31  Hun  (N.  Y.)  563;  Sommer 
V.  Greenberg  (N.  Y.  City  Ct.  Gen.  T.) 
9  Misc.  (N.  Y.)  720;  Appleby  v.  Hol- 
lands, 8  N.  Y.  App.  Div.375;  Heath  v. 
Morgan,  117  N.  Car.  504;  Krause  v. 
Herbert,  16  Oregon  429;  Moorhouse 
V.  Donaca,  14  Oregon  430;  Ladson  v. 
Mostowitz,  45  S.  Car.  388;  Hormann  v. 
Sherin,  6  S.  D.ik.  82;  Everett  v.  Bu- 
chanan, 2  Dak.  249;  Brookman  v. 
State  Ins.  Co.,  15  Wash.  29;  Stahl 
V.  Chicago,  etc.,  R.  Co.,  94  Wis.  315; 
Oleson  V.  Merrill,  20  Wis.  462. 

"  Unlawfully  hold"  has  been  held 
equivalent  to  "  unlawfully  detain." 
Gould  V.  O'Neal,  i  Ind.  App.  144. 

Facts  Showing  Wrongful  Detention.  — 
By  the  statute  in  A'e^v  York,  where 
the  complaint  contains  a  sufficient 
statement  of  the  plaintiff's  title,  a 
general  allegation  that  the  defendant 
wrongfully  took  the  chattel  is  suf- 
ficient, without  setting  forth  the  facts 
showing  that  the  taking  was  wrongful; 
but  where  the  taking  of  the  chattel  is 
not  complained  of,  and  the  action  is 
founded  upon  the  wrongful  detention, 
the  complaint  must  set  forth  facts 
showing  that  the  detention  was  wrong- 
ful. Gowing  V.  Warner,  (Supreme  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  593;  Chapin  v. 
Merchants'  Nat.  Bank,  31  Hun  (N.  Y.) 
529;  Seifret  v.  Kraft,  (Supreme  Ct. 
Spec.  T.)  13  Civ.  Proc.  (N.  Y.)  321. 

It  is,  however,  a  sufficient  com- 
pliance with  the  statute  to  state  that 
the  defendant  had  levied  upon  the 
property  by  virtue  of  executions  issued 
against  third  persons  named.  Des- 
becker  v.  McFarline,  42  N.  Y.  App. 
Div.  455. 

That  the  property  was  leased  by 
plaintiff  to  one  of  the  defendants  with 
an  express  covenant  entitling  plaintiff 
to  possession  on  default  in  payment  of 
rent,  and  that  there  had  been  such  de- 
fault; that  the  chattels  were  trans- 
ferred by  this  defendant  to  the  other 
without  the  plaintiff's  knowledge  and 
consent,  and  that  dertiand  for  their 
return   had  been  refused,  is  sufficient. 
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Scofield  V.  Valentini.  (C.  PI.  Gen.  T.) 
19  N.  Y.  Supp.  225. 

Flcice  of  Detention.  —  That  property 
is  detained  in  the  county  where  the 
suit  is  brought  should  be  stated.  Moor- 
house  V.  Donaca,  14  Oregon  430;  Stiles 
V.  James,  2  Wash.  Ter.  194. 

Particular  place  in  township  in  which 
property  is  alleged  to  be  unlawfully  de- 
tained need  not  in  all  cases  be  stated, 
but  only  when  the  description  of  the 
place  is  necessary  to  identify  and  de- 
scribe the  property.  Stevens  v.  Osman, 
I  .Mich.  92. 

Where,  in  a  complaint  for  "  a  quan- 
tity of  corn  (consisting  of  about  100 
bushels)  and  a  quantity  of  rye  (con- 
sisting of  about  200  bushels),"  the 
property  was  alleged  to  have  been 
wrongfully  detained  in  a  certain  town- 
ship, the  complaint  was  held  bad,  on 
special  demurrer,  for  not  alleging  a 
particular  place  in  the  township,  be- 
cause a  description  of  the  place  was 
necessary  to  identify  and  describe  the 
property.  Stevens  v.  Osman,  i  Mich. 
92. 

In  Indiana,  it  is  held  that  an  action 
to  replevy  need  not  necessarily  be 
brought  in  the  county  where  the  prop- 
erty is  situated,  but  may  be  brought  in 
the  county  where  the  defendant  had 
his  usual  place  of  business,  and  that  in 
consequence  an  allegation  that  the 
property  is  in  the  county  where  the 
suit  is  brought  is  unnecessary.  Hoke 
V.  Applegate,  92  Ind.  570;  Hodson  v. 
Warner,  60  Ind.  214;  Gould  v.  O'Neal, 
I  Ind.  App.  144. 

Value  of  Property  —  Generally.  —  In 
some  states,  it  is  held  that  the  value  of 
the  property  must  be  alleged  in  the 
complaint  or  declaration.  Lomme  v. 
Sweeney,  r  Mont.  584;  State  v.  Welch, 
37  Wis,  196.  In  other  states,  an  allega- 
tion of  the  value  is  not  required. 
Branch  v.  Branch,  6  Fla.  314;  Britton 
V,  Mors,  6  Blackf.  (Ind.)  469;  Schaffer 
V.  Faldwesch,  16  Mo.  337. 

Value  of  Each  A rticle.  —  W h e re  it  is 
sought  to  replevy  several  articles,  an 
allegation  as  to  the  value  of  each 
article  is  not  required:  to  allege  the 
aggregate  value  is  sufficient.  Wall  v. 
De  Mitkiewicz.  9  App.  Cas.  (D.  C.) 
109;  Root  V.  Woodruff,  6  Hill  (N.  Y.) 
41S. 

In  IVashin^ton,  it  has  been  held  that 
where  several  articles  were  claimed 
and  only  the  aggregate  value  given,  it 
was  error  to  deny  a  motion  of  the  de- 
fendants that  the  complaint  be  made 


more  definite  and  certain  by  setting 
forth  the  itemized  value  of  each  article. 
Hall  V.  Law  Guarantee,  etc.,  Soc, 
22  Wash.  305. 

Demand  and  Eefusal  —  Generally.  — 
Where  the  defendant  came  rightly  into 
possession  of  the  property,  the  com- 
plaint and  declaration  must  allege  a 
demand  and  refusal.  Brenot  v.  Robin- 
son, loS  Cal.  143;  Campbell  v.  Jones, 
38  Cal.  507;  Combs  v.  Bays,  19  Ind. 
App.  263;  Stralton  v.  Allen,  7  Minn. 
502;  Scofield  V.  Whitelegge,  49  N.  Y. 
259.  And  it  should  be  shown  that  the 
form  of  the  demand  complied  with  the 
requirements  of  the  form  of  the  statutes. 
Brenot  v.  Robinson    loS  Cal.  143. 

In  IVisconsin.  it  has  been  held  that  a 
complaint  which  alleges  merely  owner- 
ship of  the  property  in  ih«  plaintiff  and 
that  the  defendant  has  become  pos- 
sessed of  and  wrongfully  detains  it, 
without  an  allegation  of  demand  and 
refusal,  is  sufficient.  Oleson  v.  Mer- 
rill, 20  Wis.  462. 

IVritten  Notice.  —  In  Iowa,  under  the 
code,  where  property  has  been  taken 
by  levy  of  execution  or  attachment, 
notice  in  writing  of  plaintiff's  claim 
must  be  given  to  the  officer  before  the 
commencement  of  the  action,  and  that 
such  notice  was  given  must  be  averred 
in  the  petition.  Danforth  v.  Harlow, 
76  Iowa  236. 

Where  taking  was  wrongful,  it  is  un- 
necessary to  allege  a  demand  and 
refusal.  Kennedy  v.  Roberts,  105  Iowa 
521;  Simmons  v.  Lyons,  55  N.  Y.  671 
^confirming  35  N.  Y.  Super.  Ct.  554); 
Milligan  v.  Brooklyn  Warehouse,  etc., 
Co.,  (Supreme  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  55;  Siedenbach  v.  Riley.  36 
Hun  (N.  Y.)  211;  Hunter  v.  Hudson 
River  Iron,  etc.,  Co.,  20  Barb.  (N.  Y.) 

493- 

Damages —  Generally.  —  That  damage 
has  been  sustained  by  the  plaintiff 
must  be  alleged.  Paget  v.  Brayton, 
2  Har.  &  J.  (Md.)  350. 

Special  Damages.  —  Where  damages 
other  than  those  arising  as  a  natural 
consequence  of  the  detention  are  de- 
sired, they  must  be  specially  alleged. 
Burke  v.  Koch,  75  Cal.  356;  Tucker  v. 
Parks,  7  Colo.  62;  Burrage  v.  Melson, 
48  Miss.  237;  Cook  V.  Clary,  48  Mo. 
App.  i66;  Armagost  v.  Rising,  54  Neb. 
763;  Rosecrans  v.  Asay,  49  Neb.  512; 
Whitney  v.  Levon,  34  Neb.  443.  Special 
damage  need  not,  however,  be  alleged 
in  order  to  entitle  the  plaintiff  to  re- 
cover damages  for  the  detention  of  the 
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Form  No.  17724.' 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1636.) 


Complaint  at  Law. 


Pulaski  Circuit  Court. 
John  Doe,  plaintiff, 
against 
Richard  Roe ^  defendant. 

The  plaintiff,  John  Doe,  states  that  he  is  the  owner  and  entitled  to 
the  possession  of  a  bay  horse,  about  sixteen  hands  high, /i7«r  years 
old,  and  of  the  value  of  one  hundred  and  fifty  ^oWdiVS,  of  which  the 
defendant,  Richard  Roe,  has  possession  without  right,  and  has  unlaw- 
fully detained  from  the  plaintiff  for  three  months  past. 

Therefore  he  prays  judgment  for  the  recovery  of  the  horse  and  one 
hundred  dollars  damages  for  his  detention,  and  for  other  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff 
(^Verificaiio7i.) 


property.  Clark  ?'.  Martin,  120  Mass. 
543;   Riley  v.  Littlefield,  84  Mich.  22. 

Seizure  tJnder  Process. — That  the  prop- 
erty was  not  taken  for  a  tax,  fine  or 
amercement,  or  in  execution  of  an  or- 
der or  judgment  against  the  plaintiff, 
or  any  mesne  or  final  process  against 
plaintiff  or  by  virtue  of  any  order  of 
delivery  in  replevin,  need  not  be  al- 
leged. Payne  v.  June,  g2  Ind.  252; 
Turpie  v.  Fagg,  124  Ind.  476;  Batchelor 
V.  Walburn,  23  Kan.  733;  Hoisington 
V.  Armstrong,  22  Kan.  110,  Daniels  r. 
Cole.  21  Neb.  156. 

Exempt  Property.  —  Where  the  action 
is  to  replevy  property  seized  under 
execution,  on  the  ground  that  it  was 
exempt  from  seizure,  it  must  be  shown 
that  the  property  was  exempt.  New- 
comer V.  Alexander,  g6  ind.  453;  Glover 
V.  Narey,  92  Iowa  2S6;  Armel  v.  Len- 
drum,  47  Iowa  535 ;  O'  Donnell  v.  Segar, 
25  Mich.  367;  Furman  v.  Tenny,  28 
Minn.  77;  Krause  v.  Herbert,  16  Oregon 
429.  But  it  is  not  necessary  to  describe 
specifically  the  character  of  the  prop- 
erty replevied,  so  as  to  show  that  it  is 
exempt  from  execution.  Elliott  v. 
Whitmore,  5  Mich.  532;  Krause  v. 
Herbert,  i6  Oregon  429 

In  Indiana,  a  complaint  claiming  ex- 
emption is  demurrable  if  it  does  not 
show  that  the  judgment  was  "  for  any 
debt  growing  out  of  or  founded  upon  a 
contract,  express  or  implied."  New- 
comer V.  Alexander,  96  Ind.  453. 

Under  the  Io-u.<a  statute,  which  makes 
the  verified  petition  serve  as  an  affi- 
davit, and  which  provides  that  if  the 
property  was  taken  upon  an  order  or 
judgment   of    the    court   or    under    an 


attachment  or  execution  the  petition 
must  state  the  facts  constituting  the 
exemption,  it  is  held  that  an  averment 
that  the  judgment  has  been  satisfied  is 
insufficient  to  show  exemption.  Armel 
r.  Lendrum,  47  Iowa  535. 

Fraud.  —  The  rule  that  requires  fraud 
to  be  specially  pleaded  does  not  apply 
to  the  action  of  replevin.  Sopris  v. 
Truax,  i  Colo.  89;  Bliss  v.  Cottle,  32 
Barb.  (N.  Y.)  322. 

Where  the  complaint  alleged  that 
false  representation  was  made  to  a 
commercial  agency  with  intent  "to  ob- 
tain credit  and  to  induce  merchants 
and  others  to  sell  goods  to  them,"  when 
the  defendants  knew  the  statements 
to  be  untrue,  it  is  a  sufficient  allegation 
of  fraud.  Morrison  v.  Lewis,  49  N.  Y. 
Super.  Ct.  178. 

Prayer.  —  In  Williams  v.  Wilcox,  66 
Iowa  65,  the  prayer  of  the  petition 
was:  "  Wherefore  your  petitioner  prays 
for  the  issuance  of  a  writ  of  replevin 
for  the  recovery  of  said  goods,  wares 
and  merchandise,  and,  in  case  of  his 
failure  to  recover  the  same,  that  he 
have  judgment  for  said  sum  of  %^oo, 
and  that  he  have  judgment  against  the 
said  defendant  for  the  said  sum  of  %2^ 
damages,  and  costs  of  suit."  The  court 
said  that  the  petition  was  defective  in 
failing  to  ask  a  judgment  for  the  pos- 
session of  the  property,  but  would  not 
permit  this  objection  to  be  urged  for 
the  first  time  in  the  appellate  court. 

1.  Arkansas.  —  Sand.  &  H.  Dig. 
(i894\  §  6383  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S;  and,  generally,  supra, 
note  5,  p.  279. 
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Form  No.  17725.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  554.) 

Lee  Circuit  Court. 

John  Doe,  plaintiff,       1 

against  >■  Petition. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  says  that  he  is  the  owner  and  entitled  to 
the  possession  of  a  bay  gelded  horse  {p^  fifty  Berkshire  hogs  or  one 
thousand  railroad  ties'^,  of  the  value  of  two  hundred  doWars,  which  the 
defendant,  Richard  Roe,  unlawfully  took  from  the  plaintiff's  posses- 
sion, and  detains  and  has  detained  for  one  year  (or  six  months), 
without  right  {ox  which  the  defe^idant,  Richard  Roe,  has  possession  of  , 
and  has  detained  for  ofie  year  (or  six  mo7iths),  without  right,  and  7vhich 
he  failed  or  refused  to  deliver  to  the  plaintiff,  though  the  plaintiff,  at  the 
defendant' s  residence,  requested  him  to  do  so  on  the  first  day  of  July,  a.  D. 
i<)00;  or  which  the  defendant,  Richard  Roe,  sold  and  agreed  to  deliver  to 
the  plaintiff  on  the  first  day  of  July,  but  which  he  failed  to  deliver  to  the 
plaintiff,  and  which  he  has  possession  of,  and  has  detained  since  said  day, 
without  right;  or  which  the  defendant,  Richard  Roe,  sold  and  agreed  to 
deliver  to  the  plaintiff  on  request,  and  which  the  defendant  failed  to  deliver 
to  the  plaintiff ,  though,  on  the  first  day  of  July,  a.  d.  iqW,  at  the  defetid- 
ant's  residence,  he  was  requested  to  do  so  by  the  plaintiff,  and  which  the 
defendant  has  possession  of,  and  has  detained  since  said  day,  without  right). 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
for  possession  of  said  property,  and  i or  fifty  dollars  damages  for  the 
taking  and  detention  {or  for  the  detention)  thereof,  and  costs  (and 
any  other  relief  the  plaintiff  may  appear  entitled  to). 

Jeremiah  Masofi,  Attorney. 

{Verification^ 

Form  No.  17726.' 

State  of  Michigan. 

The  Circuit  Court  for  the  county  of  Montcalm. 
State  of  Michigan,      } 
County  of  Montcalm,  f 

Richard  Roe,  defendant  herein,  was  summoned  to  answer  John 
Doe,  plaintiff  herein,  of  a  plea  of  replevin,  wherefore  he  took  and 
unlawfully  detained  certain  goods  and  chattels,  the  property  of  the 
said  plaintiff,  described  in  the  writ  of  replevin  in  this  cause,  and 
hereinafter  mentioned. 

And  thereupon  the  said  plaintiff,  by  Jeremiah  Mason,  his  attorney, 
complains  against  the  said  defendant  for  that  the  said  defendant 

1,  Kentucky  —  Bullitt's  Civ.  Code  of  the  action.  Qullitt's  Civ.  Code  Ky. 
(1895).  pp.  106-109,  notes.  (1895),  p.  108,  note  5. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  5.  p.  279.  note  5,  p.  279. 

Bequest  and  refusal  to  deliver  need  not  2.  Michigan.  —  Comp.  Laws  (1897),  § 
be    alleged,    if    a    wrongful   taking   is     10670. 

alleged,  in  order  to  recover  damages         See  also  list  of  statutes  cited  supra, 
for  detention  before  the  commencement     note  i,  p.    158;  and,  generally,  supra, 

note  5,  p.  279. 
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heretofore,  to  wit,  on  the  sixth  day  oi  June,  in  the  year  one  thousand 
nine  hundred^  at  the  city  of  Stanton,  in  the  said  county  of  Montcabn^ 
received  the  goods  and  chattels  hereinbefore  referred  to,  to  wit, 
{describing  thofi),  of  him,  the  said  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  nine  hundred <\o\\ds%,^  lawful  money,  to  be  delivered  to  the 
said  plaintiff  when  the  said  defendant  should  be  thereunto  afterward 
requested;  yet  the  said  defendant,  although  requested  to  so  do,  has 
not  delivered  the  goods  and  chattels  above  mentioned,  or  any  or 
either  of  them,  to  the  said  plaintiff,  but  has  unlawfully  detained  and 
still  does  unlawfully  detain  the  same,  to  the  damage  of  the  said 
plaintiff  of  o7ie  hundred  dollars,*  and  therefore  he  brings  suit,  etc. 
{Signature  of  attorney,  and  address  as  in  Form  No.  691(3?) 

Form  No.  \']TZ'j.^ 
(i  Mo.  Rev.  Stat.  (1899),  appendix  No.  15.) 

{Title  of  court  and  cause  as  in  Eorm  No.  5921.^ 

Plaintiff  states  that  he  is  the  owner  of,  and  entitled  to  the  posses- 
sion of,  the  following  specific  personal  property,  viz. :  {Here  describe 
the  property'),  of  the  value  of  three  hundred  (\o\\3.rs,  which  the  defend- 
ant wrongfully  detains  from  the  plaintiff.  He  therefore  asks  judg- 
ment for  the  recovery  of  said  property,  and  ofie  hundred  dollars 
damages  for  the  detention  thereof. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

(2)  Where  Property  was  Wrongfully  Taken. 
{a)  In  General. 

Form  No.  17728.* 

{Title  of  court  and  cause  as  in  For7}i  No.  5910.') 

The  plaintiffs  above  named  complain  of  Matthew  Nunan,  the 
defendant,  and  for  cause  of  action  allege  that  at  and  during  all  of 

1.  Time,  or  date,  when  the  goods  note  i,  p.  158;  and,  generally,  supra, 
were  taken,  or  detention   began,  must     note  5,  p.  279. 

be  alleged  in   the   declaration.     Mich.  4.  Damage  of  plaintiff  in  some  certain 

Comp.  Laws  (1897),  §  10670.  amount     must     be     specified.       Mich. 

See  also  list  of  statutes  cited  supra,  Comp.  Laws  (1897),  ^  10670. 

note  I,   p.   158;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  5,  p.  279.  note  i,  p.   158;   and,  generally,  supra, 

2.  Place    where    the    property    was  note  5,  p.  279. 

taken  or  detained  must  be  alleged  with  6.    Missouri.  —  Rev.     Stat.    (1S99),    § 

certainty    in    the    declaration.       Mich.  4463  <?/ j-^^. 

Comp.  Laws  (1897),  §  10670.     But  it  is  See  also  list  of  statutes  cited  supra, 

not  necessary  to  allege.a  place  certain  note    i,  p.    158;  and,  generally,   supra, 

within    the    township,   city  or  village,  note  5,  p.  279. 

§  10671.  6.  California.  —  Code      Civ.      Proc. 

See  also  list  of  statutes  cited  supra,  (1897),  65  ^\o  et  scq. 

note   I,    p.  158;   and,  generally,  supra.  See  also   list  of  statutes  cited  supra, 

note  5.  p.  279.  note   i,   p.    158;  and,   generally,  supra, 

3.  Value    of    the    property   must    be  note  5,  p.  279. 

stated  in  the  declaration.     Mich.  Comp.         This   is  substantially   the  complaint 
Laws  (1S97),  §  10670.  in  Redington  v.  Nunan,  60  Cal.  632. 

See  also  list  of  statutes  cited  supra.         The  complaint   as   set  out  in  the  re- 
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the  times  hereinafter  mentioned  said  plaintiffs  were  and  now  are 
copartners  in  trade,  doing  business  in  the  city  and  county  of  San 
Francisco,  under  the  firm  name  of  Redington  &'  Co. 

That  heretofore,  to  wit,  on  the  ninth  day  of  August,  a.  d.  i877,  at 
the  city  and  county  of  San  Francisco,  said  plaintiffs  were  the  owners 
of  all  and  singular  the  goods,  wares,  merchandise,  fixtures  and  per- 
sonal property  then  in  the  Marine  Drug  Store,  situated  at  the  easterly 
corner  of  Market  and  Stewart  streets,  in  said  city  and  county,  and 
particularly  enumerated  and  set  forth  in  the  schedule  attached  hereto 
and  marked  "Exhibit  A,"  and  made  a  part  of  this  complaint,  of  the 
value  oi  four  thousand  (^o\\^.r^. 

That  said  defendant,  on  the  ninth  day  of  August,  a.  d.  i877,  at 
said  city  and  county,  without  plaintiffs'  consent,  and  wrongfully,  took 
said  goods,  wares,  merchandise,  fixtures  and  personal  property  from 
the  possession  of  plaintiffs. 

That  before  the  commencement  of  this  action,  to  wit,  on  the  tetith 
day  of  August,  a.  d.  i877,  plaintiffs  demanded  of  the  defendant 
possession  of  said  goods,  wares,  merchandise,  fixtures  and  personal 
property. 

That  said  defendant  still  unlawfully  withholds  and  detains  said 
goods,  wares,  merchandise,  fixtures  and  personal  property  from  the 
possession  of  plaintiffs,  to  their  damage  in  the  sum  of  one  thousand 
dollars. 

Wherefore  plaintiffs  demand  judgment  against  the  defendant: 

1.  For  the  recovery  of  the  possession  of  said  goods  and  chattels, 
or  for  the  sum  oi  four  thousand  (^o\\dt.vs,  the  value  thereof,  in  case  a 
delivery  cannot  be  had. 

2.  For  one  thousand  dollars,  damages,  and  for  costs  of  suit. 
(^Signature  afid  verification  as  ijt  Form  No.  5910. ) 

Form  No.  17729.' 

(Dist.  of  Col.  Comp.  Stat.  (1894),  c.  55.  §  127.) 

District  of  Columbia,  to  wit: 

In  fustice's  Court,  before  Abraham  Kent,  one  of  the  justices  of  the 
peace  in  and  for  the  district  aforesaid,  this  first  day  oi  July,  igOO,  in 
the  case  of 

yohn  Doe,  plaintiff,       ) 

against  >■  At  law,  No.  37. 

Richard  Roe,  defendant.  ) 

The  plaintiff  sues  the  defendant  for  wrongly  taking  and  detaining 
said   plaintiff's  goods  and  chattels,  to  wit:  (describing  them),  oi  the 

port  contains  two  additional  paragraphs  conversion   of    it,   and   that   the   court 

averring  expenditure  by  the  plaintiffs  erred  in  including  in  the  judgment  the 

in    pursuit    of   the    property    and    for  money    expended    in    pursuit    of    the 

attorney's  fees.     The  judgment  as  ren-  property. 

dered  in  favor  of  the  plaintiffs  included  1.   District     of     Columbia.  —  Comp. 

the  sum   of  three  hundred  dollars    for  Stat.  (1S94),  c.  55,  §  127. 

money   expended    in    pursuit    of    the  See  also  list  of  statutes  cited  supra, 

property.      The    supreme    court   held  note  i,  p.   15S;   and,  generally,  supra, 

that    the   action    was   for  the  recovery  note  5,  p.  279. 

of   personal  property  and  not  for  the 
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value  of  %90.00.  And  the  plaintiff  claims  that  the  same  may  be 
taken  from  the  defendant  and  delivered  to'  him;  or,  if  they  are 
eloigned,  that  he  may  have  judgment  of  their  said  value,  and  all 
mesne  profits  and  damages,  which  he  estimates  at  %20.00.,  besides 
costs. 

By  his  attorney,  Jeremiah  Mason, 

Form  No.  17730.' 

{Venue  and  title  of  court  as  in  Form  No.  6939.^ 

John  Doe,  plaintiff  in  this  suit,  by  Jeremiah  Mason,  his  attorney, 
complains  of  Richard  Roe,  defendant  in  this  suit,  of  a  plea  wherefore 
he  wrongfully  took  the  goods  and  chattels  of  the  said  plaintiff  and 
unlawfully  detained  the  same  until,  etc.  For  that  the  said  defend- 
ant, on  th&  first  day  oi  July,  in  the  year  igOO,  at  No.  5  Spring  street 
in  the  city  of  Carrollton,  in  the  county  aforesaid,  wrongfully  took  the 
goods  and  chattels,  to  wit:  {describing  them),  of  the  said  plaintiff,  of 
the  value  of  nine  hundred  dollars,  and  unjustly  detained  the  same 
until,  etc. 

And  also  wherefore  the  defendant  unjustly  detained  the  goods 
and  chattels  until,  etc.  For  that  the  said  defendant,  on  Xho.  first  day 
oi  July,  in  the  year  i()00,  at  No.  5  Spring  street  in  the  city  of  Car- 
rollton, in  the  county  aforesaid,  the  goods  and  chattels  of  the  said 
plaintiff,  to  wit,  (describing  them),  of  the  value  of  nine  hundred  do\la.rs, 
wrongfully  detained,  etc. 

But  that  the  said  defendant,  although  often  requested,  hath 
refused,  and  yet  refuses,  to  deliver  the  said  goods  and  chattels  above 
mentioned  to  the  said  plaintiff. 

Wherefore  the  said  plaintiff  says  that  he  is  injured  and  hath  sus- 
tained damage  to  the  amount  of  five  hundred  dollars,  and  therefore 
he  brings  his  suit,  etc. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  1773  i.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  on  or  before  the  tenth  day  of  September,  a.  d.  igOO  (or  at  the 
time  of  the  commencement  of  this  actioti),  the  plaintiff  was  the  owner 
and  lawfully  entitled  to  the  immediate  possession  of  the  following 
chattel,  to  wit,  (describing  it),  of  the  value  of  eight  hundred  dollars 
(or  of  the  chattels   described  in  the  schedule  hereto  annexed,   marked 

1.  Illinois.  —  Starr  &  C.  Anno.  Slat.         Where  taking  was  wrongful,  a  general 
(i8q6).  c.  119,  par.  17;  c.  no,  par.  18.         allegation   that   the  defendant  wrong- 
See  also  list  of  statutes  cited  sttpra,     fully    took    the    chattels    is    sufficient 

note  I,  p.  158;  and,  generally,  supra,  without  setting  forth  the  facts  showing 
note  5,  p.  279.  that  the  taking  was  wrongful.     N    Y. 

2.  New   York.—QodiZ   Civ.    Proc,   §     Code  Civ.  Proc,  §  1721. 

1721.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  jw/ra,  note  i,  p.    158;   and,  generally,  supra, 

note  I,   p.   158;   and,  generally,  supra,  note  5,  p.  279. 
note  5,  p.  279. 
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Exhibit  "  A  "  and  made  a  part  of  this  complaint.,  and  of  the  respective 
values  in  said  schedule  stated). 

That  on  the  tenth  day  of  September,  a.  d.  i()00,  at  (^state  definitely  the 
place  of  taking),  the  defendant  above  named  wrongfully  took  the 
aforesaid  chattel  (or  the  aforesaid  described  chattels')  from  the  posses- 
sion of  this  plaintiff  and  has  ever  since  wrongfully  and  unjustly 
detained  and  still  wrongfully  and  unjustly  detains  the  same  from  the 
said  plaintiff,  to  the  damage  of  the  plaintiff  one  hundred  do\\a.rs. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said  chattel  (^ov  of  said  goods  and 
chattels)  or  for  the  sum  of  eight  hundred  dollars,  tlie  value  thereof, 
in  case  a  delivery  to  the  plaintiff  cannot  be  had,  together  with  the 
sum  of  one  hundred  Cio\\ds%  damages,  and  for  the  costs  of  this  action. 

(^Signature.,  office  address  of  attorney,  and  address  as  in  Form  No. 
1U57.)    , 

Form  No.  17732.' 
(Precedent  in  Paris  v.  DuPre,  17  S.  Car.  283.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5932.)]^ 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  at  the  time  hereinafter  mentioned  the  plaintiff  was  law- 
fully possessed  of  the  property  described  in  Exhibit  "  A,"  herewith 
attached,  and  which  the  plaintiff  prays  may  be  taken  as  a  part  of 
this  complaint,  of  the  value  of  about  nine  hundred  dollars,  then  and 
ever  since  his  property. 

II.  That  on  the  7th  day  oi  January,  i879,  at  Ninety- Six  in  the 
county  and  state  aforesaid,  the  defendant  wrongfully  took  said  goods 
and  chattels  from  the  possession  of  this  plaintiff,  and  still  unjustly 
detains  the  same,  to  the  damage  of  this  plaintiff  y^z/^  thousand  dollars. 

Wherefore  the  plaintiff  demands  judgment  against  Julius  F.  C. 
DuPre,  as  sheriff,  of  the  county  and  state  aforesaid,  the  aforesaid 
defendant,  for  the  recovery  of  possession  of  said  goods  and  chattels, 
or  for  the  sum  of  nine  hundred  dollars,  the  value  thereof,  in  case  a 
delivery  cannot  be  had;  together  with  five  thousand  dollars,  his  dam- 
ages, and  for  his  cost. 

J.  A.  Richardson  and  Eugene  B.  Gary, 

[{Verification.)]^  Plaintiff's  Attorneys. 

(b)  From  Assignor  of  Plaintiff. 

Form  No.  17733.'* 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

1.  South  Carolina.  —  Code  Civ.  Proc.  Verdict  and  judgment  was  given  for 
(l8q3),  §  227  et  seq.  the  defendant  and  the  judgment  was 

See  also  list  of  statutes  cited  supra,  affirmed  upon  appeal, 

note  I,  p.   158;  and,  generally,  supra,  3.  The  matter  to  be  supplied  within 

note  5,  p.  279.  [  ]  will  not  be  found   in  the   reported 

2.  To  this  complaint  the  defendant  case. 

filed  an  answer  containing  a  general  4.  New  York.  —  Code  Civ.  Proc,  ^ 
denial,   and    also    setting   up   that    the     1721. 

property  had  been  attached  as  the  See  also  list  of  statutes  cited  supra, 
property  of  a  third  person  and  deny-  note  I,  p.  158;  and,  generally,  supra, 
ing    the    ownership    of    the    plaintiff,     note  5,  p.  279. 
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The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  on  and  before  the  tenth  day  of  September.,  a.  d.  \<^00,  Samuel 
Short  was  the  owner  and  lawfully  possessed  of  the  following  chattel, 
to  wit,  (describing  it),  of  the  value  of  eight  hmidred  dollar^  (or  of  the 
chattels  described  in  the  schedule  hereto  annexed,  marked  Exhibit  "^," 
and  of  the  respective  values  in  said  schedule  stated). 

That  on  the  tenth  day  of  Septethber,  a.  d.  \()00,  at  {jtate  definitely 
the  place  of  taking),  the  defendant  above  named  wrongfully  took  the 
aforesaid  chattel  (or  the  aforesaid  described  chattels)  from  the  posses- 
sion of  said  Samuel  Short,  and  ever  since  wrongfully  and  unjustly 
detained  and  still  wrongfully  and  unjustly  detains  the  same,  to  the 
damage  of  the  said  Samuel  Short  one  hundred  dollars. 

That  on  the  fifteenth  day  of  September,  a.  d.  igOO,  the  said  Samuel 
Short  duly  sold  and  assigned  to  this  plaintiff  the  aforesaid  described 
chattel  (or  the  aforesaid  described  chattels)  and  his  claim  to  damages 
for  the  said  taking  and  detention. 

That  at  the  time  of  the  commencement  of  this  action  plaintiff  was 
the  owner  and  lawfully  entitled  to  immediate  possession  of  the 
aforesaid  described  chattel  (or  the  aforesaid  described  chattels). 

That  this  plaintiff,  on  the  sixteenth  day  of  September,  a.  d.  \<^00, 
gave  notice  to  the  above  named  defendant  of  the  sale  and  assign- 
ment of  the  aforesaid  described  chattel  (or  the  aforesaid  described 
chattels)  as  aforesaid,  and  demanded  that  he,  the  said  defendant, 
deliver  the  said  chattel  (or  chattels)  to  this  plaintiff,  but  the  said 
defendant  refused  and  still  refuses  to  deliver  said  chattel  (or  chattels) 
so  demanded  and  from  this  plaintiff  unjustly  detains  the  same,  to 
the  damage  of  plaintiff  one  hundred  dollars. 

Wherefore  {concluding  as  in  Form  No.  17728). 

(c)  From  Bailee  or  Lessee  of  Plaintiff. 
Form  No.  17734.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  during  all  the  times  hereinafter  mentioned  the  plaintiff  was 
and  still  is  the  owner  of  {describe  the  goods  and  chattels),  of  the  value 
of  eight  hundred  dollars. 

That  on  the  tenth  day  of  September,  a.  d.  \gOO,  the  aforesaid  goods 
and  chattels  were  in  the  possession  of  one  Samuel  Short,  to  whom 
plaintiff  had  leased  the  same  for  a  certain  time  (or  ivith  whom  plain- 
tiff had  deposited  the  satne  for  storage,  as  the  case  may  be). 

That  on  the  said  tenth  day  of  September,  a.  d.  ic)00,  the  above 
named  defendant  wrongfully  took  the  aforesaid  goods  and  chattels 
from  the  possession  of  the  said  Samuel  Short  and  has  ever  since 
wrongfully  and  unjustly  detained  and  still  wrongfully  and  unjustly 
detains  the  same,  to  the  damage  of  the  plaintiff  one  hundred  doWars. 

1,  Mew  York.  — Code  Civ.  Proc,  §  note  i,  p.  158;  and,  generally,  supra, 
1721.  note  5,  p.  279. 

See  also  list  of  statutes  cited  stipra, 
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(//  07vner  had  divested  himself  of  the  right  of  possession  to  the  goods 
for  a  definite  term.,  say,  "That  before  this  action  said  term  expired 
and  thereupon  plaintiff  became  entitled  to  the  immediate  and  exclu- 
sive possession  of  said  goods  and  chattels.") 

Wherefore,  {^concluding  as  in  For?n  No.  17728). 

(3)  Where  Original  Possession  by  Defendant  was  Lawful,  but 
Detention' Unlawful. 

(a)  In  Getieral. 

Form  No.  17735.' 

(^Title  of  court  and  cause  as  in  Fonn  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  the  plaintiff  is  the  owner  and  entitled  to  the  immediate  pos- 
session of  the  following  chattel,  to  wit,  {describing  it),  of  the  value  of 
eight  hundred  dollars. 

That  the  defendant  became  possessed  of  said  chattel  and  wrong- 
fully detains  the  same  from  plaintiff. 

That  before  the  commencement  of  this  action  plaintiff  duly 
demanded  of  the  said  defendant  that  he  return  the  said  chattel  above 
described  to  the  plaintiff,  but  the  said  defendant  refused  and  still 
refuses  so  to  do,  to  the  damage  of  plaintiff  one  hundred  dollars  {if 
plaintiff  claims  special  damage,  state  facts  showing  such  damage). 

Wherefore,  {concluding  as  in  Form  N'o.  17728). 

{b)   Where  Exempt  Property  was  Seised  Under  Process. 

Form  No.  17736.' 
(Precedent  in  Johnson  v.  Neal,  32  N'eb.  14.)^ 

\{Title  of  court  and  cause  as  in  Form  No.  5923.)]* 

Now  comes  the  plaintiff  herein  and  for  his  cause  of  action  alleges 
and  shows: 

First  —  That  the  defendant  was  the  duly  appointed  and  qualified 
sheriff  oi  Johnson  county,  Nebraska,  from  \}s\t  first  day  oi  June,  i889, 
to  the  first  part  oi  January,  iS90. 

Second  —  That  the  plaintiff  is  the  owner  and  entitled  to  the  imme- 
diate possession  of  the  following  described  goods  and  chattels,  to- 
wit:  The  undivided  two-thirds  interest  in  and  to  i6?^  acres  of  corn 
situated  on  sections  21  and  22,  town  Q,  range  9,  Johnson  county, 
Nebraska  (except  the  south  ten  acres),  being  same  now  in  the  pos- 
session of  said  defendant,  and  which  he  still  holds,  of  the  value  of 
%200. 

1.  New  York.  —  Code  Civ.  Proc,  §  See  also  list  of  statutes  cited  j«/r<j, 
1721.  note  I,   p.   158;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  5,  p.  279. 

note   I,  p.  158;  and,  generally,  supra,  3.  It  was  held  that  this  petition  stated 

note  5.  p.  279.  a  cause  of  action. 

2.  Nebraska.  —  Comp.  Stat.  (1899),  §  4.  The  matter  to  be  supplied  within 
^T^'^etseq,  []  will  not  be  found  in    the   reported 

case. 
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Third  —  The  defendant  wrongfully  detains  said  goods  and  chattels 
from  the  possession  of  plaintiff,  and  has  wrongfully  detained  the 
same,  to  plaintiff's  damage  in  the  sum  of  %25. 

Fourth  —  That  said  property  was  seized  by  said  defendant  as 
sheriff  of  said  county,  under  an  execution  issued  on  judgment  against 
the  plaintiff,  but  consisted  of  articles  which  are  exempt  from  exe- 
cution. 

Fifth  —  That  plaintiff  was,  at  the  time  of  levying  said  execution, 
and  still  is,  a  resident  of  this  state  and  the  head  of  a  family,  and  he 
has  neither  lands,  town  lots  nor  houses  subject  to  exemption  as  a 
homestead,  and  he  is  engaged  in  the  business  of  agriculture. 

[Wherefore  plaintiff  demands  judgment  against  defendant  for  the 
possession  of  the  above  described  property,  or  the  sum  of  '^00.00  \w 
case  possession  thereof  cannot  be  given  to  plaintiff,  and  for  the  sum 
of  %100.00  damages,  together  with  costs  of  this  action. 

(^Signature  of  attorney,  and  verification  as  in  Form  No.  5923. ^Y 

Form  No.  17737.* 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  during  all  the  times  hereinafter  mentioned  the  plaintiff  was 
and  now  is  a  householder  in  the  county  of  Suffolk  and  state  of  New 
York. 

That  on  the  tenth  day  of  September,  a.  d.  \()00,  the  defendant  was 
the  duly  elected  and  qualified  sheriff  of  said  county  of  Suffolk,  in 
said  state  of  New  York. 

That  during  all  the  said  times  and  at  the  time  of  the  commencement 
of  this  action  the  plaintiff  was  the  owner  and  entitled  to  the  imme- 
diate possession  of  the  following  goods  and  chattels,  to  wit,  (^describing 
them),  of  the  value  of  eight  hundred  dollars  (or  of  the  goods  and  chattels 
specified  in  the  schedule  hereto  annexed,  marked  Exhibit  "^  "  and  made 
a  part  of  this  complaint,  and  of  the  respectiiie  values  in  said  schedule 
stated). 

That  on  said  tenth  day  of  Septetnber,  a.  d.  \()00,  the  said  defendant, 
as  such  sheriff,  by  virtue  of  an  execution  issued  upon  a  judgment 
recovered  in  the  Supreme  Court  of  the  state  of  New  York  in  and  for 
said  county  of  Suffolk,  by  one  Samuel  Short,  against  this  plaintiff, 
levied  upon  the  personal  property  of  this  plaintiff,  including  the 
goods  and  chattels  above  described;  that  the  judgment  upon  which 
said  execution  was  issued  was  not  recovered  wholly  or  in  part  upon 
demand  for  work  performed  in  the  family  of  plaintiff  as  a  domestic, 
or  for  the  purchase  money  for  one  or  more  of  said  articles  mentioned. 

That  said  goods  and  chattels  were  at  the  time  of  said  seizure  by 
defendant  and  now  are  exempt  from  levy  under  execution  by  virtue 
of  the  statutes  of  Neiv  York;  that  at  the   time  of  the   said  levy  by 

1.  The  matter  enclosed  by  and  to  be  See  also  list  of  statutes  cited  supra, 
supplied  within  [  ]  will  not  be  found  note  i,  p.  158;  and,  generally,  supra, 
in  the  reported  case.  note  5,  p.  279. 

2.  New    York. — Code    Civ.     Proc, 
§§  1721,  1390. 
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said  defendant  plaintiff  duly  notified  said  defendant  that  he  claimed 
that  the  aforesaid  goods  and  chattels  were  so  exempt  by  law,  and 
plaintiff  then  and  there  and  has  since  demanded  of  said  defendant 
that  he  return  said  goods  and  chattels  to  plaintiff. 

That  said  defendant  refused  and  still  refuses  to  deliver  said  goods 
and  chattels  or  any  part  thereof  to  the  plaintiff,  and  ever  since  said 
levy  has  wrongfully  and  unjustly  detained,  and  still  wrongfully  and 
unjustly  detains,  the  possession  of  the  said  chattels  from  plaintiff, 
to  the  damage  of  plaintiff  one  hundred  dollars. 

Wherefore,  {concluding  as  in  Form  No.  17728^. 

(r)  Where  Defendant  Derived  Possession  Innocently. 

Form  No.  17738.' 

{Title  of  court  and  cause  as  in  Form  No.  5926.') 

The  complaint  of  the  above  named  plaintiff  respectfrlly  shows  to 
this  court: 

That  on  and  before  the  tenth  day  of  September,  a.  d.  igOO,  plaintiff 
was  the  owner  and  lawfully  possessed  of  the  following  chattel, 
to  wit,  (describing  it),  of  the  value  of  eight  hundred  dollars. 

That  on  said  tenth  day  of  September,  a.  d.  19OO,  at  {state  definitely 
the  place  of  taking),  one  Samuel  Short  {ox  some  person  to  the  plaintiff 
unknown)  wrongfully  took  said  chattel  from  the  possession  of 
plaintiff. 

That  thereafter  said  chattel  came  into  the  possession  of  the  above 
named  defendant;  that  before  the  commencement  of  this  action, 
to  wit,  on  the  fifteenth  day  of  September,  a.  d.  \gOO,  plaintiff  demanded 
of  the  defendant  that  he  deliver  the  said  chattel  to  plaintiff,  but  the 
said  defendant  refused  so  to  do  and  on  the  contrary  still  unjustly 
detains  the  same  from  plaintiff. 

That  at  the  time  of  the  commencement  of  this  action  the  plaintiff 
was  the  owner  of  said  chattel  and  lawfully  entitled  to  the  immediate 
possession  of  the  same. 

That  plaintiff,  by  reason  of  the  premises,  has  been  damaged  one 
hundred  dollars. 

Wherefore,  {concluding  as  in  Form  No.  17728). 

{d)  Where  Property  was  Obtained  Under  a  Fraudulent  Purchase. 

aa.  Against  Purchaser. 
Form  No.  17739' 

{Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court : 

That  on  the  tenth  day  of  September,   a.    d.   \(^00,   the  plaintiff  was 

1.  New  York. —  Code  Civ.  Proc,  2.  New  York. — Code  Civ.  Proc, 
§  1721,  §  1721. 

Sec  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158;  and,  generally,  supra,  note  i,  p.  158;  and,  generally,  supra, 
note  5.  p.  279,  >  note  5,  p.  279. 
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the  owner  of  the  goods  and  chattels  described  in  the  schedule  hereto 
annexed,  marked  Exhibit  "^  "  and  made  a  part  of  this  complamt, 
and  of  the  respective  values  in  said  schedule  stated. 

That  on  said  tenth  day  of  September,  a.  d.  \()00,  at  the  village  of 
Northport,  in  said  county  of  Suffolk,  the  defendant,  with  intent  to 
deceive  and  defraud  the  plaintiff  by  inducing  the  plaintiff  to  sell 
goods  to  defendant  on  credit,  falsely  and  fraudulently  represented 
to  plaintiff  that  (^Here  set  our  representations). 

That  the  plaintiff  believed  said  representations  so  made  to  plaintiff 
to  be  true  and  relied  upon  them,  and  was  thereby  induced  to  sell 
and  deliver,  and  did  sell  and  deliver,  to  defendant  the  aforesaid 
described  goods  and  chattels  on  credit. 

That  the  said  representations  so  made  by  defendant  were  false  in 
that  {state  in  what  respect  representations  were  false),  and  were  then 
and  there  well  known  to  defendant  to  be  false. 

That  no  part  of  the  purchase  price  of  the  said  goods  and  chattels 
has  been  paid. 

That  thereafter,  to  wit,  on  or  about  the  fifteenth  day  of  September, 
A.  D.  i()00,  plaintiff  notified  the  defendant  that  he  disaffirmed  the 
aforesaid  sale  and  demanded  of  the  said  defendant  that  he  return  to 
him  possession  of  the  aforesaid  goods  and  chattels,  but  the  defendant 
refused  so  to  do,  and  on  the  contrary  wrongfully  detains  the  same 
from  the  possession  of  the  plaintiff. 

That  at  the  time  of  the  commencement  of  this  action  plaintiff  was 
the  owner  and  lawfully  entitled  to  the  immediate  possession  of  said 
goods  and  chattels. 

That  plaintiff,  by  reason  of  the  premises,  has  been  damaged  one 
hundred  dollars. 

Wherefore,  (concluding  as  in  Form  No.  17728). 

bb.  Against  Transferee  of  Purchaser. 

Form  No.  17740,' 

{Title  of  court  and  cause  as  in  Form  No.  5926. ) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  on  the  tenth  day  of  September,  a.  d.  \()00,  the  plaintiff  was  the 
owner  of  the  goods  and  chattels  described  in  the  schedule  hereto 
annexed,  marked  Exhibit  "^"and  made  a  part  of  this  complaint, 
and  of  the  respective  values  in  said  schedule  stated. 

That  on  the  said  tenth  day  of  September,  a.  d.  \^00,  at  the  village 
of  Northport,  in  said  county  of  Suffolk,  Samuel  Short,  with  intent  to 
deceive  and  defraud  the  plaintiff  by  inducing  plaintiff  to  sell  goods 
to  him,  the  said  Samuel  Short,  on  credit,  falsely  and  fraudulently 
represented  to  plaintiff  that  {Here  set  out  representations). 

That  the  plaintiff  believed  said  representations  so  made  to  plaintiff 
to  be  true  and  relied  upon  them,  and  was  thereby  induced  to  sell 

1.  New  York.  —  Code  Civ.  Proc,  §  note  i,  p.  158;  and,  generally,  supra, 
1721.  note  5,  p.  279. 

See  also  list  of  statutes  cited  supra, 
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and  deliver,  and  did  sell  and  deliver,  to  said  Samuel  Short  aforesaid 
the  described  goods  and  chattels  on  credit. 

That  said  representations  so  made  by  the  said  Samuel  Short  were 
false  in  that  {state  in  what  respect  representations  were  false),  and  were 
then  and  there  well  known  by  the  said  Samuel  Short  to  be  false. 

That  no  part  of  the  purchase  price  of  said  goods  and  chattels  has 
been  paid. 

That  on  the  twelfth  day  of  September,  a.  d.  19OO,  the  said  Samuel 
Short  delivered  said  goods  and  chattels  to  defendant. 

That  thereafter,  to  wit,  on  or  about  tht  fifteenth  day  of  September, 
A.  D.  igOO,  plaintiff  notified  the  defendant  that  he  disaffirmed  the 
aforesaid  sale  to  the  said  Samuel  Short,  and  demanded  of  the  said 
defendant  that  he  return  to  him  possession  of  the  aforesaid  goods 
and  chattels,  but  the  defendant  refused  so  to  do,  and  on  the  contrary 
wrongfully  detains  the  same  from  the  possession  of  the  plaintiff. 

That  at  the  time  of  the  commencement  of  this  action  plaintiff  was 
the  owner  and  lawfully  entitled  to  the  immediate  possession  of  the 
said  goods  and  chattels. 

That  plaintiff,  by  reason  of  the  premises,  has  been  damaged  o?te 
hundred  dollars. 

Wherefore,  {concluding  as  in  Form  No.  17728). 

(e)  Against  Transferee  of  Lessee  of  Property  After  Default  in 
Payment  of  Rent. 

Form  No.  i  774  i .' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

That  on  the  tenth  day  of  September,  a.  d.  \()00,  the  plaintiff  was  the 
owner  of  the  following  described  chattel,  to  wit,  {describing  it),  of 
the  value  of  eight  hundred  dollars. 

That  on  said  tenth  day  of  September,  a.  d.  i^OO,  plaintiff  leased  the 
aforesaid  described  chattel  to  one  Samuel  Short  for  the  term  of  one 
year,  and,  in  consideration  of  the  said  lease  and  the  use  of  the  said 
chattel,  the  said  Sa??iuel  Short  agreed  to  pay  to  the  plaintiff,  for  the 
use  of  said  chattel,  the  sum  of  two  dollars  per  month  during  the 
term  of  said  lease;  that  said  Samuel  Short  further  agreed,  in  con- 
sideration of  the  said  lease  and  the  use  of  the  said  chattel,  that  if 
default  should  be, made  by  the  said  Samuel  Short  in  any  of  the  said 
payments,  when  the  same  should  become  due  and  payable,  or  that  if 
the  said  chattel  should  be  underlet  by  the  said  Samuel  Short  without 
the  written  consent  of  plaintiff,  then  the  said  lease  and  all  rights 
of  the  said  Samuel  Short  thereunder  should  cease  and  determine  and 

1.  Xew  York.  —  Code   Civ.   Proc,  ^  T.)  19  N.  Y.  Supp.  225.     In  that  case  it 

J721.  was  held  that  the  complaint  stated  a 

See  also  list  of  statutes  cited  supra,  cause  of  action  and  was  sufficient  un- 

note  I,  p.   158;  and,  generally-,  supra,  der  section   1721   of  the  code  of  civil 

note  5,  p.  279.  procedure,    requiring   a    statement   of 

This  is  substantially  the  complaint  facts  showing   that  the  detention  was 

in  Scofield  v,  Valentini,  (C.  PI.   Gen.  wrongful. 

296  Volume  16. 


17741.       REPLEVIN,  CLAIM  AND  DELIVERY.       17742. 

that  the  plaintiff  should  be  entitled  to  the  immediate  possession  of 
said  chattel. 

That  on  the  fifteenth  day  of  October,  a.  d.  if^OO,  the  said  Samuel 
Short,  without  plaintiff's  knowledge  or  consent,  transferred  the  said 
chattel  to  defendant,  who  now  is  in  possession  thereof. 

That  on  the  tenth  day  of  November,  a.  d.  igOO,  by  the  terms  of  said 
lease,  the  sum  oi  four  doWRrs  became  due  and  payable  to  plaintiff  by 
the  said  Samuel  Short,  but  the  said  sum  has  not  been  paid,  and  by 
reason  of  the  default  in  said  payment  plaintiff  became  and  was  enti- 
tled to  the  immediate  possession  of  said  chattel;  that  on  the  twelfth 
day  of  November,  a.  d.  \()00,  and  before  the  commencement  of  this 
action,  plaintiff  demanded  of  defendant  that  he  return  said  chattel, 
but  defendant  refused  and  still  refuses  so  to  do  and  wrongfully 
detains  the  possession  thereof  from  the  plaintiff,  to  the  damage  of 
plaintiff  one  hundred  (\o\\a.rs. 

Wherefore,  {concluding  as  in  Form  No.  177^8'). 

(/)  Against  Warehouseman. 

Form  No.  17742.' 

{Title  of  court  and  cause  as  in  Form  No.  5910.) 

John  Doe,  the  plaintiff  in  the  above  entitled  action,  complaining 
of  Richard  Roe,  the  defendant  in  said  action,  alleges: 

I.  That  during  all  the  times  hereinafter  mentioned  the  defendant 
was  engaged  in  the  business  of  a  warehouseman  at  the  city  and 
county  of  San  Francisco,  in  the  state  of  California,  and  as  such  doing 
a  general  storage  business. 

II.  That  on  the  third  day  oi  July,  i898,  plaintiff  delivered  to 
defendant  for  storage  and  stored  with  him  one  thousand  sacks  of 
barley  of  the  value  of  thirteen  hundred  doWars  and  of  which  plaintiff 
was  and  still  is  the  owner;  that  in  consideration  and  acknowledg- 
ment of  said  delivery  of  said  barley  the  defendant  then  and  there 
executed  to  the  plaintiff  a  receipt  and  contract  in  words  and  figures 
following,  to  wit,  {set  out  copy  of  contract). 

III.  That  plaintiff  is  now  and  ever  since  its  delivery  to  him  by 
defendant  has  been  the  owner  and  holder  of  said  receipt;  that 
storage  was  paid  by  plaintiff  on  the  said  barley  for  the  season  ending 
X\i&  first  day  oi  June,  i899;  that  on  or  about  the  second  day  of  Sep- 
tember, igOO,  plaintiff  produced  said  receipt  and  presented  it  to  the 
defendant  without  any  indorsements  thereon  and  in  the  same  con- 
dition as  when  executed,  and  at  the  same  time  plaintiff  presented 
and  tendered  to  defendant  all  charges  due  for  storage  on  said  barley 
for  the  seasons  ending  the  first  day  of  June,  igOO,  and  the  first  day 
oi  June,  igOl,  and  then  and  there  demanded  of  defendant  the 
delivery  of  the  barley  to  him  and  offered  to  surrender  and  give  up 
the  receipt  upon  the  delivery  thereof. 

1.    California.  —  Code     Civ.     Proc.         This   is  substantially  the  complaint 

(1897),  §  510.  in  Visher  v.    Smith,  gr    Cal.   260.     In 

See  also  list  of  statutes  cited  supra,  that  case  the  complaint  was  held  suf- 

note    I,  p    158,  and,  generally,    supra,  ficient  against  demurrer, 
note  5,  p.  279. 
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IV.  That  defendant  refused  to  deliver  said  barley  or  any  part 
thereof  and  gave  no  excuse  or  reason  therefor;  that  said  defendant 
now  wrongfully  detains  the  said  barley  from  plaintiff,  to  the  damage 
of  ^X^XwixH  fifteen  hundred  ^oWdiX's. 

V.  That  at  the  time  of  the  commencement  of  this  action  the 
plaintiff  was  the  owner  and  entitled  to  the  immediate  possession  of 
said  barley. 

Wherefore  plaintiff  demands  judgment  against  defendant  for  the 
possession  of  said  barley  or  for  the  sum  oi  thirteen  hundred  doWsirs 
in  case  possession  thereof  cannot  be  given  to  the  plaintiff,  the  sum 
of  t7iio  hundred  dollars  damages,  and  costs  of  suit. 

{^Signature  and  verification  as  in  Form  No.  5910.) 


b.  By  Special  Owner. 

(1)  Where  Property    was  Wrongfully  Taken. 

Form  No.  17743.' 

(Precedent  in  Davis  v.  Akers,  73  Mo.  App.  533.)' 

In  the  circuit  court  of  Newton  county,  Missouri. 
T.  W.  Davis,  plaintiff, 
vs. 
Frank  Akers  and  Sam  Cotter,  and  with  V  Replevin. 

Pierce  City  National  Bank  as  voluntary,  | 

defendants.  J 

Plaintiff  above  named  states  that  by  virtue  of  a  chattel  mortgage 
duly  made,  executed  and  recorded,  from  W.  D.  Stockstill,  to  plain- 
tiff, and  dated  April  22nd,  i895,  the  plaintiff  is  the  owner  and  entitled 
to  the  possession,  as  against  the  above  named  defendants,  of  the 
personal  property  described  as  follows:  The  wheat  that  was  grown 
upon  and  which  has  been  cut  and  put  into  shocks  on  fields  within 
the  limits  of  lands  described  as  follows:  The  N.  W.  qr.  of  sec.  27, 
township  25,  range  29,  the  east  half  of  N.  E.  qr.  and  northeast  qr. 
of  S.  E.  qr.,  and  southeast  qr.  of  S.  W.  qr.  and  northeast  qr.  of 
S.  W.  qr.,and  north  half  of  N.  W.  qr.  in  section  34-,  township  55,  range 
29,  and  thirteen  acres  on  the  west  end  of  sec.  5,  township  29,  com- 
prising the  farms  occupied  by  IV.  D.  Stockstill,  in  Newton  county, 
Missouri;  all  of  the  value  of  %400,  as  it  stands  in  the  shock,  estimated 
at  07ie  thousand  bushels. 

That  notwithstanding  such  right  and  ownership  of  the  plaintiff, 
the  defendants  respectively,  but  without  writ  or  process  against  the 
plaintiff  or  his  property,  wrongfully  seized  and  took  exclusive  posses- 
sion of  all   of  said  property  on  the day  oi  June,   \W5,  and 

they  have  continuously   since  that   date  wrongfully  withheld,  and 
they  withhold,   the    said   property   from    the    plaintiff,    against    his 

1.  Missouri.  —  Rev.  Stat.  (iSqg),  §  2.  No  objection  was  made  to  the 
i^bietseq.  form  of  this  petition.     Judgment  was 

See  also  list  of  statutes  cited  supra,    rendered  lor  the  plaintiff, 
note  I,   p.   158;  and,  generally,  supra, 
note  5,  p.  279. 
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demand  made  therefor,  and  to  his  damage  in  the  sum  of  one  thousand 
dollars. 

Plaintiff  prays  judgment  for  the  possession  of  said  property  and 
for  07ie  thousaud  dollars,  and  for  the  cost  of  this  action. 

[(^Signature  of  attorney  as  in  Form  No.  5921.)]^ 


(2)  Where  Original  Possession  by  Defendant  was  Lawful,  but 
Detention  Unlawful. 

(^)  Claiming  Lien  Under  Chattel  Mortgage. 

Form  No.  17744.' 

•    (Precedent  in  McVay  v.  English,  30  Kan.  369.)^ 

\(^Title  of  court  and  cause  as  in  Form  No.  55i7.)]^ 

The  sdixd  John  M.  English,  plaintiff,  by  Ansel  R.  Clark,  his  attorney, 
comes  now  and  complains  of  the  said  defendant,  M.  C.  McVay,  and 
for  cause  of  action  against  him  says: 

I.  That  on,  to  wit,  the  17th  day  of  August,  i^80,  one  E.  W.  French, 
being  indebted  to  this  plaintiff  in  the  sum  of  one  hundred  and  tiineiy 
and  64- JlOO  doUsLVS,  did  execute  and  deliver  to  this  plaintiff,  by  the 
style  and  name  of  f.  M.  English,  one  certain  chattel  mortgage  bear- 
ing date  August  17th,  1S8O,  in  which  he  did  mortgage  to  plaintiff,  to 
secure  a  note  given  on  the  same  day  to  plaintiff  for  said  indebted- 
ness, and  which  note  was  made  due  to  plaintiff  by  the  name  and 
style  of  y.  M.  English,  ten  days  after  date  thereof,  with  twelve  per 
cent,  interest  after  maturity,  the  following  described  personal  prop- 
erty, to  wit:  Eight  butts  of  tobacco,  weighing  192  pounds,  and 
branded  and  known  by  the  name  of  "Perfection;"  eight  butts  of 
tobacco,  weighing  200  pounds,  and  known  and  branded  by  the 
name  of  "  Lorillard  Climax;"  four  butts  of  Lorillard's  one-pound 
plug  tobacco,  weighing  156  pounds;  two  butts  of  tobacco  named 
and  branded  "Sterling,"  weighing  88  pounds;  and  two  butts  of 
"Horse-shoe"  tobacco,  weighing  1^8  pounds,  and  all  worth  in  the 
aggregate  at  wholesale  %3S7;  all  of  which  is  properly  described  in 
said  mortgage  as  being  owned  and  kept  by  said  E.  W.  French  in  the 
store  building  situated  on  lot  No  103,  on  Broad^vay  street,  in  the  city 
of  Sterling,  in  Rice  county,  Kansas;  and  plaintiff  says  that  said  chattel 
mortgage  was  by  him  duly  filed  for  record  in  the  office  of  the  register 
of  deeds  in  and  for  said  Rice  county,  on  September  Jf,  188O.  at  o 
o'clock  P.  M.  And  plaintiff  says  that  by  virtue  of  his  said  mortgage 
he  holds  a  lien  upon  all  of  the  property  therein  described,  to  the 
full  amount  of  his  said  note. 

And  plaintiff  says  that  the  said  defendant  unjustly  and  unlawfully 
holds  and  detains  from  plaintiff  the  possession  of  a  portion  of  said 

1.  The  matter  to  be  supplied  within  note  r,  p.  158:  and,  generally,  supra, 
[  ]  will   not  be  found  in    the   reported     note  5,  p.  279. 

case.  3.  No   objection    was    made    to    the 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  95,  form  of  this  petition.  Judgment  was 
§  176  et  seq.  rendered  for  the  plaintiff. 

See  also  list  of  statutes  cited  supra, 
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property,  to  wit:  Of  scve7i  butts  of  tobacco,  weighing  1Q8  pounds, 
and  branded  and  known  by  the  name  of  "Perfection,"  of  the  value 
of  %65.52\  four  butts  of  tobacco,  weighing  80  pounds,  and  branded 
and  known  as  "  Lorillard's  Climax,"  of  the  value  of  %J^J^80\  four 
butts  of  Lorillard's  one-pound  plug  tobacco,  weighing  156  pounds, 
of  the  value  of  $<?i.i^;  two  butts  of  tobacco  named  and  branded 
"Sterling,"  weighing  6'<j  pounds,  of  the  value  of  %Jfi.2Jf. — being  a 
total  value  of  %233.68. 

And  that,  on  September  6,  iS80,  plaintiff  demanded  of  the  defend- 
ant the  possession  of  the  said  property  so  held  and  detained  by 
defendant,  by  virtue  of  plaintiff's  said  chattel  mortgage,  and  the 
defendant  refused  to  deliver  the  same  to  plaintiff,  but  he  continues 
to  hold  and  detain  the  possession  thereof  against  the  rights  of  plain- 
tiff, and  defendant  has  held  the  possession  of  said  property  and 
unlawfully  detained  the  same  from  plaintiff  since  the  time  of  making 
a  demand  therefor  as  aforesaid,  on  September  6,  iS80,  and  he  has 
wholly  deprived  the  plaintiff  of  all  use  and  benefit  thereof,  to  the 
damage  of  plaintiff  yf//y  dollars. 

Wherefore  plaintiff  prays  an  order  against  said  defendant,"  that  he 
may  be  ordered  to  deliver  to  plaintiff  the  said  goods  and  chattels  so 
detained  by  him,  and  also  for  judgment  against  defendant  for  the 
said  sum  of  ffty  dollars,  his  damages  for  such  unlawful  detention. 
A  copy  of  said  chattel  mortgage,  with  a  copy  of  said  note  written 
therein,  and  the  time  of  filing  in  the  office  of  the  register  of  deeds  as 
aforesaid  interest  thereon,  to  wit,  a  certificate  of  said  register  of 
deeds  attached  thereto  certifying  it  to  be  a  true  copy  of  the  original 
filed  in  his  office,  is  hereto  attached,  marked  Exhibit  ^^A  "  and  made 
a  part  of  this  petition,  and  to  which  reference  is  thereby  made. 

[(^Signature  and  verification  as  in  Form  No.  5£'i7.)]^ 

(J>)  Depositor  Claiming  Bank-book  Held  by  Savings  Batik. 

Form  No.  17745.* 

(Precedent  in  Wegner  v.  Second  Ward  Sav.  Bank,  76  Wis.  243.)^ 

\(^Title  of  court  and  cause  as  in  Form  No.  5931.') 

The  above  named  plaintiff,  by  Flanders.,  Winkler.,  Smith,  Bottum 
and  Vilas,  his  attorneys,  complains  of  the  above  named  defendant 
and  alleges: 

That  the  defendant,  the  Second  Ward  Savings  Bank,  at  all  times 
hereinafter  mentioned,  was  and  now  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wisconsin,  and  carrying  on 
the  business  of  banking,  at  the  city  oi  Milwaukee,  in  the  county  of 
Milwaukee  and  state  of  Wisconsin.'\'^ 

1.  The  matter  to  be  supplied  within  3.  It  was  held  that  this  complaint 
[  ]  will  not  be  found  in  the  reported  stated  a  cause  of  action  in  replevin, 
case.  Judgment  was  rendered  for  the  plain- 

2.  Wisconsin.  —  Stat.    (1898),    §   2717     tiff. 

et  seq.  4.  The  matter  enclosed  by  and  to  be 

See  also  list  of  statutes  cited  supra,     supplied   within   [  ]  will  not  be  found 
note  I,  p.   158;  and,  generally,  supra,     in  the  reported  case. 
note  5,  p.  279. 
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That  the  plaintiff,  prior  to  the  2d  day  oi  July,  iS88,  had  deposited 
moneys  with  the  said  defendant  and  had  a  savings  account  with  the 
said  defendant,  who  then  owed  the  plaintiff  on  said  account  the  sum 
of  %7 10.50,  which  amount  was  evidenced  by  an  account  or  pass-book 
of  the  defendant  which  was  designated  as  "  Savings  Account  or  Pass- 
book jVo.  S5898;"  that  said  savings  account  or  pass-book  was  the  prop- 
erty of  this  plaintiff  and  the  evidence  of  the  debt  aforesaid,  and  was 
and  is  of  the  value  of  $710.50. 

That  on  or  about  the  ^^day  oi  January,  iS88,  at  the  city  of  J//7- 
waukee  in  said  county,  one  Albert  Ebersen  (alias  Albert  Erberns) 
wrongfully  took  said  account  or  pass-book  from  the  possession  of 
the  plaintiff  and  unjustly  detained  the  same;  that  thereafter  the 
same  came  to  the  possession  of  the  defendant,  who  refuses  to  deliver 
to  the  plaintiff,  although,  on  or  about  the  27th  day  ol  July,  a.  d.  \'i88, 
the  plaintiff  duly  demanded  the  delivery  of  the  same  by  the  defend- 
ant to  said  plaintiff,  but  notwithstanding  the  premises,  said  defendant 
did  detain  and  still  unjustly  detains  the  same  from  this  plaintiff,  to 
this  plaintiff's  damage  %750.00. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  recovery  of  the  possession  of  said  account  or  pass-book,  or 
for  the  sum  of  %710.50,  the  value  thereof,  in  case  a  delivery  thereof 
cannot  be  had,  together  with  %}f.0.00  his  damages  and  the  costs  and 
disbursements  of  this  action. 

[(^Signature  and  verification  as  in  Eortn  No.  5937 .)Y 

2.  Complaint  or  Petition  Serving  as  Affidavit  and 
Complaint  or  Petition. 

a.  In  Court  of  Record. 

Form  No,  17746.* 

{Title  of  court  as  in  Form  No.  5916.^ 
John  Doe,  plaintiff,      \  ^  ^^ 

against  '-  '     ^ 


Richard  Roe,  defendant   ' 

The  plaintiff  for  cause  of  action  herein  says,  that  before  and  at  the 
time  of  the  commencement  of  this  action  he  was,  and  still  is,  the  full, 
absolute  and  unqualified  owner  and  entitled  to  the  immediate  pos- 
session^ of  the  following  described  personal  property,  (describing  it),* 
of  the  actual  value  oi  four  hundred  dollars.^ 

That  before  the  commencement  of  this  action,  and  within  the  past 

1.  The  matter  to  be  supplied  within  See  also  list  of  statutes  cited  supra, 
[]  will  not  be  found  in  the  reported  case,     note  i,  p.  158. 

2.  /o7va.  —  Code  (1897),  §  4163.  4.  Description    of   property    mu^t    be 
See  also  list  of  statutes  cited  supra,     given.     Iowa  Code  (1897),  J^  4163. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

3.  Nature  of  Ownership. — The    facts     note  i,  p.  158. 

constituting  the  plaintiff's  right  to  the        5.  Actual  value  of  the  property  must 

present  possession  of  the  property  and  be  given,  and  where  there  are  several 

the  extent  of  his  interest  in  the  prop-  articles  the  actual  value  of  each  must 

erty,    whether   it   be    full   or  qualified  be  stated.     Iowa  Code  (1897),  §  4163. 
ownership,  must  be  stated.     Iowa  Code         See  also  list  of  statutes  cited  j^w/ra, 

(1897).  §  4163.  note  I,  p.  158. 
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one  year,  the  defendant  wrongfully  took  the  said   property  from  the 
possession  of  said  plaintiff  and  wrongfully  detains  the  same. 

That  the  said  property  was  neither  taken  on  the  order  or  a  judg- 
ment of  a  court  against  the  plaintiff  nor  under  an  execution  or 
attachment  against  him  or  against  the  property.^  That  the  facts 
constituting  the  alleged  cause  of  detention  thereof,  according  to 
plaintiff's  best  belief,  are  (stating  theni).^ 

That  the  plaintiff  has  sustained  damage  by  the  wrongful  detention 
of  said  property  in  the  sum  ol  fifty  dollars. ^ 

Wherefore  the  said  plaintiff  asks  judgment  against  the  said  defend- 
ant for  th^  possession  of  the  said  property,  and  for  the  value  thereof, 
and  for  damages  in  the  sum  oi  fifty  dollars,  besides  costs. 

John  Doe,  Plaintiff. 
By  Jeremiah  Mason,  Attorney. 


(^Verification.) 


b.  In  Justice's  Court.* 


Form  No.  17747.* 
(Mo.  Rev.  Stat.  (1899),  §  3902.) 
State  of  Missouri, 
County  of  Barton. 

•^  '.  P  '       /  Before  Abraham  Kent,  Justice  of  the  Peace 

Richard  ^rdefendant.   \        «^  ^'^'"^^  Township.  -Statement. 

Plaintiff  states  that  he  is  lawfully  entitled  to  the  possession*  of 
(Here  describe  the  property')^  of  the  value  of  two  hundred  dollars;^  that 

1.  Negativing  Seizure  Under  Process. —  may  serve  the  place  of  the  complaint. 
That  the  property  was  not  taken  on  an  Havves  v.  Robinson,  44  Ark.  308;  Andre 
order  or  judgment  or  under  an  execu-  v.  Johnson,  6  Blackf.  (Ind.)  188;  Per- 
tion  or  attachment  against  the  property  kins  v.  Smith,  4  Blackf.  (Ind.)  299; 
of  the  plaintiff  must  be  staled.  Iowa  Starr  :•.  Hinshaw,  23  Kan.  532;  Bolin 
Code  (1897),  S  4163.  V.  Fines,  51   Neb.  650;  Hill  v.  Wilkin- 

See  also  list  of  statutes  cited  supra,  son,  25  Neb.  103;  Sanderson  v.  Pull- 
note  I,  p.  T58.  man,  11  Cine.  L.  Bui.  145,  9  Ohio  Dec. 

Exemptions. —  If    the    property    was  (reprint)  175;  Carney  z/.  Doyle,  14  Wis. 

taken  on  an  execution  or  attachment,  270. 

the   facts   showing   that   the    property  See  also  list  of  statutes  cited  supra, 

was  exempt  from  such  seizure  must  be  note  i,  p.  158. 

stated.     Iowa  Code  (1897),  §  4163.  6.  Missouri.  —  Rev.     Stat.    (1899),    ^ 

See  also  list  of  statutes  cited  supra,  3901. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

2.  Caase  of  detention  alleged   by  the  note  i,  p.  158. 

defendant  must  be  stated  according  to  6.  Possession.  —  That    the    plaintiff  is 

the  plaintiff's  best  belief.     Iowa  Code  lawfully  entitled  to  the    possession  of 

(1897),  §4163.  the  property  claimed  must  be  alleged. 

See  also  list  of  statutes  cited  supra.  Mo.  Rev.  Stat.  (1899),  §  3901. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

3.  Amountof  damages  which  the  affiant  note  i,  p.  158. 

believes  that  the  plaintiff  ought  to  7.  Description  of  Property.  —  The  state- 
recover  must  be  stated.  Iowa  Code  ment  must  sufficiently  describe  the 
(1897),  §  4163.  property.     Mo.     Rev.    Stat.    (1899),    § 

See  also  list  of  statutes  cited  supra,  3901. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

4.  In    Justices'    Courts.  —   In    many  note  i,  p.  158. 

states,  the  affidavit  in  a  justice's  court        8.  Actual  value  of  the  property  must 
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the  same  is  wrongfully  detained  by  the  defendant^  at  the  county  of 
Barton  aforesaid ;2  that  the  same  has  not  been  seized  undeiLany 
process,  execution  or  attachment  against  the  property  of  the  plaintiff^ 
\and  if  the  property  has  been  injured,  state  horn  and  in  what  manner),^ 
and  that  for  the  taking  and  detention  of  said  property  and  for  all 
injuries  thereto  the  plaintiff  is  damaged _;?/"/ v  dollars.^    • 

Plaintiff  further  states  that  he  will  be  in  danger  of  losing  his  said 
property,  unless  it  be  taken  out  of  the  possession  of  the  defendant.^ 

Wherefore,  plaintiff  prays  judgment  for  the  recovery  of  said  prop- 
erty, andy^/Vv  dollars  damages  for  the  taking  and  detention  thereof, 
and  for  all  injuries  thereto. 

John  Doe,  Plaintiff. 

John  Doe,  plaintiff,  makes  oath  and  says,  that  to  the  best  of  his 
knowledge  and  belief  the  facts  and  allegations  contained  in  the  above 
statement  are  just  and  true. 

Sworn  to  and  subscribed  before  me  on  \\\\%  first  day  of  July,  a.  d. 

Abraham  Kent,  Justice  of  the  Peace. 


XII.  AVOWRY  OR  Cognizance. 

1.  Avowry.^ 

a.  For  Rent. 

(1)  In  General. 


be   stated.     Mo,    Rev.    Stat.    (1899),    § 
3901. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S. 

1.  That  the  property  is  wrongfully  de- 
tained by  the  defendant  must  be  al- 
leged.    Mo.  Rev.  Stat.  (1899).  §  3901. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  15S. 

2.  Place  of  Detention.  — The  statement 
must  allege  that  the  property  is  de- 
tained at  the  county  in  which  the  suit 
13  brought,  naming  it.  Mo.  Rev.  Stat. 
(1899).  S  390.1- 

See  also  list  of  statutes  cited  sttpra, 
note  I.  p.  158. 

3.  Negativing  Seizure  Under  Process.  — 
That  the  property  has  not  been  seized 
under  any  process,  execution  or  attach- 
ment against  the  property  of  the  plain- 
tiff must  be  alleged.  Mo.  Rev.  Stat. 
(1899),  §  3901. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 

4.  If  property  has  been  injured,  the 
statement  must  show  how  and  in  what 
manner.     Mo.  Rev.  Stat.  (1899  ,  ij  3901. 

See  also  list  of  statutes  cited  supra, 
note  r,  p.  158. 

6.  Damages.  —  The  statement  must 
allege  the  amount  of  damages,  if  any, 


which  the  plaintiff  believes  that  he 
ought  to  recover  for  the  injuries  to,  or 
for  the  taking  and  detention,  or  for  the 
detention,  of  the  property.  Mo.  Rev. 
Stat.  (1899),  §  3901. 

See  also  list  of  statutes  cited  supra, 
note  r,  p.  158. 

6.  Danger  of  losing  property  unless  it 
is  taken  from  the  defendant  must  be 
alleged,  where  the  plaintiff  seeks  to  get 
possession  before  judgment.  Mo.  Rev. 
Stat.  (1899),  §  3901. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  158. 

7.  Nature  of  Avowry.  —  An  avowry  is 
in  the  nature  of  a  declaration,  and  of 
justification  also.  If  the  avowant  fails 
to  sustain  his  title  as  laid  in  the  avowry, 
he  fails  in  his  justification  and  can  have 
no  judgment  of  festitution,  but  is  liable 
for  damages.  Whitesides  v.  Collier, 
7  Dana  (Ky.)  283;  Pike  v.  Gandall, 
9  Wend.  (N.  Y.)  149;  Waring  v.  Sling- 
luff,  63  Md.  53. 

Requisites  of  Avowry,  Generally  — 
All  essential  facts  giving  the  right  to 
distrain  must  be  stated.  Hill  v.  Stock- 
ing. 6  Hill  (N.  Y.)  277;  Wright  v.  Will- 
iams, 5  Cow.  (N.  Y.)  501. 

Title  of  avowant,  or  estate  of  which 
he  is  seised,  must  be  set  forth.     Hop- 
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Form  No.  17748.' 
(Burr.  App.  (1846),  §  748.) 

(  Title  of  court  and  cause.) 

And  the  said  Richard  Roe,  defendant  in  this  suit,  by  Oliver  Ells- 
worth, his  attorney,  comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  well  avows  the  taking  of  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  in  the  said  dwelling-house  (or  according 
U  the  place  stated  in  the  declaration'),  in  which,  etc.,  and  justly,  etc.; 
because  he  says,  that  the  said  plaintiff,  for  a  long  time,  to  wit,  for 
the  space  of  five  years  next  before  and  ending  on  the  first  day  of 
June,  in  the  year  one  thousand  nine  hundred,  and  from  thence  until, 
and  at  the  said  time,  when,  etc.,  held  and  enjoyed  the  said  dwelling- 
house,  in  which,  etc.,  with  the  appurtenances,  as  tenant  thereof  to 
the  said  defendant,  under  and  by  virtue  of  a  certain  demise  thereof 
to  him,  the  said  plaintiff,  theretofore  made,  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  five  hundred  dollars,  payable 
quarterly,  on  (stating  the  days  of  payment),  in  every  year,  by  even  and 
equal  portions,*  and  because  the  sum  of  one  thousand  dollars  for  the 
rent  aforesaid,  for  the  space  of  two  years  ending  as  aforesaid  on  the  said 
^rst  day  oi  June  in  the  year  aforesaid,  and  from  thence  until,  and  at 
the  said  time,  when,  etc.,  was  due  and  in  arrear  from  the  said  plaintiff 
to  the  said  defendant,  he,  the  said  defendant,  well  avows  the  taking 
of  the  said  goods  and  chattels  in  the  said  dwelling-house,  in  which, 
etc.,  and  justly,  etc.,  as,  for,  and  in  the  name  of  a  distress  for  the 
said  rent  so  due  and  in  arrear  to  the  said  defendant  as  aforesaid,  and 
which  rent  still  remains  due  and  unpaid.  And  this  he,  the  said 
defendant,  is  ready  to  verify.  Wherefore  he  prays  judgment,  and  a 
return  of  the  said  goods  and  chattels,  together  with  the  damages, 
and  costs  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(2)  Where  Part  of  Rent  is  Paid. 2 

Form  No.  17749* 

(Burr.  App.  (1846),  §  749  ) 
(^Commencing  as  in  Form  No.  17748,  and  continuing  down  to  *)  and 

kins  V.  Hopkins,  lo  Johns.  (N.  Y.)  369;  arises.     Piiipps  v.  Boyd.  54  Pa.  St.  342; 

Bain   v.   Clark,   10  Joiins.  (N.  Y.)  424;  Barr  z/.  Hughes.  44  Pa.  St.  516. 

Bargamin   v.   Poitiayx,  4   Leigh   (Va.)  When  rent  was  due  should  be  specir 

412.     And  that  avowant  was  lawfully  fied.     Smith   v.    Aurand,    10   S.    &    R. 

possessed  of  the  close" is  not  sufficient.  (Pa.)  92. 

Hopkins  v.  Hopkins,  10  Johns.  (N.  Y.)  By  whom  rent  was  due  should  be  speci- 

369.  fied.     Smith    v.    Aurand,    10  S.    &    R. 

Land  should  be  specified  in  the  avowry.  (Pa.)  92. 

Smiths.   Aurand,  10  S.   &  R.  (Pa.)  92.  1.  See,  generally,  JK/r^,  note  7,  p.  303. 

Rent    reserved    must    be    stated    ac-  2.  Avowry  for  Part  of  Bent.  —  Where 

curately,   for    it    is    descriptive    of   the  the   avowry   is   for  part   of   the   year's 

demise;    but    the   amount    of    rent    in  rent,  the  avowant  must  show  that  part 

arrear  need   not  be  stated,   as  that  is  of  the  residue  has   been   paid.     Shep- 

not  descriptive  of  the  identity  of   the  herd  v.  Boyce.  2  Johns.  (N.  Y.)  446. 

obligation    out   of    which   the   right  to  3.  See,  generally,    supra,   note  7,   p. 

the  redelivery  of  the  goods  distrained  303. 
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because  a  large  sum  of  money,  to  wit,  the  sum  oi  four  hundred  do\- 
lars,  parcel  of  the  sum  of  one  thousand  do\\3.vs  of  the  rent  aforesaid, 
for  the  said  space  of  one  year  ending  as  aforesaid,  on  the  said  first 
day  oi  June  in  the  year  aforesaid,  and  from  thence  until,  and  at  the 
said  time,  when,  etc.,  was  due  and  in  arrear  from  the  said  plaintiff, 
to  the  said  defendant,  (the  residue  of  the  said  sum  of  otie  thousand 
dollars,  of  the  rent  aforesaid,  having  been  before  then  paid  and 
satisfied,)  he,  the  said  defendant,  well  avows  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  in  the  said 
dwelling-house,  in  which,  etc.,  and  justly,  etc.,  as,  for,  and  in  the 
name  of  a  distress  for  the  said  sum  oi  five  hundred  diO\\z.x's>^  parcel, 
etc.,  so  due  and  in  arrear  as  aforesaid;  and  which  said  sum  oi  four 
hundred  dollars,  parcel,  etc.,  still  remains  due  and  in  arrear  to  the 
said  defendant  as  aforesaid.  And  this  {concluditig  as  in  Form  No. 
17748). 

b.  By  Colleetop  of  Taking  for  Tax. 

Form  No.  17750. 
(Precedent  in  Burgess  v.  Pue,  2  Gill  (Md.)  256.)' 

[(7/V/^  of  court  and  cause  as  in  Form  No.  15221.) 

And  the  said  Thomas  Burgess,  by  T.  S.  Alexander,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  well  avows 
the  taking  of  the  goods  and  chattels  aforesaid  in  the  said  place,  etc., 
and  justly,  etc.,  because  he  says,]  2  that  the  said  place  where  the 
taking  of  the  goods  and  chattels,  aforesaid,  is  supposed  to  be,  is 
within  the  limits  of  primary  school  district  No.  SO,  oi  Howard  I)\s- 
trict  of  Anne  Arundel  County,  and  that  at  a  meeting  of  the  taxable 
inhabitants  of  said  prim.ary  school  district,  duly  convened  and  held 
in  said  district  on  the  29th  day  oi  fuly,  184S,  it  was  among  other 
things  voted,  that  a  tax  of  sixteen  cents  on  every  hundred  dollars 
worth  of  assessable  property  in  said  district  be  raised,  to  defray  the 
expenses  of  the  school  in  said  district,  and  the  said  defendant  was 
then  and  there  duly  elected  and  appointed  collector  of  said  district, 
and  to  collect  the  aforesaid  tax;  and  the  said  defendant  accepted 
said  office,  and  duly  qualified  as  such  collector,  as  aforesaid;  and 
received  from  the  trustees  of  said  primary  school  district,  duly 
appointed  and  qualified  as  such,  a  rate  bill  made  by  the  said  trustees, 
and  containing  the  names  of  the  persons  chargeable  with  the  afore- 
said tax,  with  the  sums  respectively  payable  by  them  agreeably  to 
law,  and  a  warrant  in  due  form  of  law,  requiring  the  said  defendant, 
as  collector  as  aforesaid,  to  collect  the  sums  chargeable  against  and 
payable  by  said  persons  respectively,  according  to  law.  And  because 
the  said  plaintiff  was  chargeable  with  the  sum  of  $37.49  1-2,  part  of 
the  tax  aforesaid,  so  as  aforesaid  voted  and  assessed,  and  because 
the  said  plaintiff  utterly  refused  to  pay  the  aforesaid  sum  of  money 
or  any  part  thereof,  unto  the  said  defendant,  as  collector  as  afore- 
said, within  the  time  limited  by  law  for  that  purpose,  or  at  any  time 

1.  No  objection  was  made  to  this  supplied  vs'ithin  [  ]  will  not  be  found  in 
avowry.  the  reported  case. 

2.  The  matter  enclosed  by  and  to  be 
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prior  to  the  aforesaid  taking,  though  payment  thereof  by  the  said 
plaintiff  was  by  the  said  defendant,  as  collector  as  aforesaid,  in  due 
form  of  law  demanded,  that  is  to  say,  on  the  day  and  year  aforesaid, 
at  the  county  aforesaid;  the  said  defendant  well  avows  the  taking  of 
the  said  goods  and  chattels  in  said  place,  where,  etc.,  and  justly, 
etc.,  for  the  said  sum  of  %31.Ji9  1-2,  so  being  in  arrears  and  col- 
lectible by  the  said  defendant,  as  collector  as  aforesaid,  which  to  the 
distress  of  said  defendant,  as  collector  as  aforesaid,  was  charged  and 
bound,  and  this  he  is  ready  to  verify.  Wherefore,  he  prays  judg- 
ment and  a  return,  etc. 

[{Signature  of  attorney  as  in  Form  No.  1522 l.y^ 

c.  Of  Taking  and  Impounding  Cattle  Damage  Feasant.^ 

Form  No,  1775  i . 

(Precedent  in  Gibson  v.  Bump,  30  Vt.  175.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  15229.^ 

(First  p/ea.)y 

And  for  a  further  plea  in  this  behalf  the  said  defendant  by  leave 
of  the  court  here  for  this  purpose  first  had  and  obtained  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  well 
avows  the  taking,  detaining  and  impounding  said  light  red  cow,  in 
said  declaration  mentioned,  and  justly,  etc.,  because  he  says,  that  at 
the  time  of  said  taking,  detaining  and  impounding,  to  wit,  on  the 
25tA  day  of  August,  iS56,  the  defendant  was  seised  and  possessed 
of  certain  lands  and  real  estate,  situate  in  said  Salisbury,  as  of  his 
own  close,  which  said  close  at  the  said  time  of  taking,  detaining  and 
impounding  was  inclosed  with  a  legal  and  sufficient  fence,  and  on 
said  26tA  day  of  August,  iS56,  the  defendant  then  and  there  found 
said  cow  in  and  upon  said  close,  doing  damage;  and  the  defendant 
then  and  there  took  said  cow  so  doing  damage,  and  detained  and 
impounded  said  cow  in  the  public  pound  in  said  Salisbury,  and  that 
afterwards,  on  the  21th  day  of  August,  iS56,  and  within  twenty-four 
hours  thereafter,  he  gave  personal  notice  thereof  to  the  plaintiff, 
he  being  the  owner  of  said  cow,  and  also  notified  him  to  appear  at 
the  dwelling-house  of  him,  the  said  defendant,  on  the  28th  day  of 
August,  i856,  and  within  twenty-four  hours  after  such  notice  to 
appoint  appraisers  to  appraise  the  damage  done  by  said  cow;  and 
the  plaintiff  neglected  to  appear  at  the  time  and  place  aforesaid,  or 
to  appoint  an  appraiser,  and  he,  the  defendant,  applied  to  Aaron 
Barrows,  a  justice  of  the  peace  within  and  for  said  county  of  Addison., 
who  by  law  could  judge  between  the  parties  in  civil  causes,  to 
appoint  appraisers,  and  said  justice  did  then  and  there  appoint 
Marshall  S.  Doty,  Ebenezer  H.  Weeks  and  Enoch  Paine  appraisers  to 
appraise  the  damage  done  by  said  cow;  and  the  said  appraisers  did 

1.  The  matter  to  be  supplied  within  out  justifying  the  detention.  Osgood 
[]  will  not  be  found  in   the  reported     v.  Green,  30  N.  H.  210. 

case.  3.  This  avowry  was  held  sufficient  on 

2.  Taking  of  Cattle  Damage  Feasant. —    special  demurrer. 

An  avowry  justifying  the  taking  of  Name  of  pound-keeper  need  not  be 
cattle  damage  feasant  is  sufficient  with-     given.     Gibson  v.  Bump,  30  Vt.  175. 
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thereupon  proceed  to  ascertain  and  appraise  the  damage  done 
by  said  cow,  and  did  ascertain  the  amount  of  damage  so  done  to  be 
the  surti  of  one  dollar  and  thirty-three  and  one-third  cents,  and  did 
make  a  certificate  of  the  amount  thereof,  with  the  costs  of  said 
proceeding,  said  costs  being  sixty-six  and  two-thirds  cents,  and  did 
forthwith  transmit  the  same  to  the  keeper  of  said  pound,  which  was 
the  same  taking,  detaining  and  impounding  in  the  said  plaintiff's  said 
declaration  mentioned,  without  this  that  the  defendant  took,  detained 
or  impounded  said  cow  at  any  other  time  or  in  any  other  manner, 
and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment  and  a 
return  of  said  cow  with  the  damages,  costs  and  expenses  in  this 
behalf  sustained,  to  be  adjudged  to  him. 

\{Signature  of  attorney  as  in  Eorm  No.  15229. y\^ 

2.  Cognizance. 

Form  No.  17752. 
(Burr.  App.  (1846),  §  750.) 

(  Title  of  court  and  cause. ) 

And  the  said  Richard  Roe,  defendant  in  this  suit,  by  Oliver  Ellsworth^ 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  etc., 
and,  as  bailiff  of  Samuel  Short,  well  acknowledges  the  taking  of  the 
goods  and  chattels  {or  otherwise,  according  to  the  declaration^  in  the 
said  declaration  mentioned,  in  the  said  dwelling-house  {or  according 
to  the  premises  stated  in  the  declaration^,  in  which,  etc.,  and  justly,  etc., 
because  he  says,  that  the  said  plaintiff,  for  a  long  time,  to  wit,  for 
the  space  of  y^t'i?  years  next  before,  and  ending  on  \.\i&  first  day  of 
June  in  the  year  nineteen  hundred,  and  from  thence  until,  and  at  the 
said  time,  when,  etc.,  held  and  enjoyed  the  said  dwelling-house  in 
which,  etc.,  with  the  appurtenances,  as  tenant  thereof,  to  the  said 
Samuel  Short,  by  virtue  of  a  certain  demise  thereof  to  him,  the 
said  plaintiff,  theretofore  made  at  and  under  a  certain  yearly  rent, 
to  wit,  the  yearly  rent  oi  five  hundred  doWsLVS,  payable  quarterly  on 
{stating  the  days  of  paymenf)  in  every  year,  by  even  and  equal  portions 
{or  according  to  the  facts^;  and  because  the  sum  oi.  five  hundred  dol- 
lars of  the  rent  aforesaid,  for  the  space  of  one  year  ending  as  afore- 
said on  the  said  first  day  oi  June  in  the  year  aforesaid,  and  from 
thence  until,  and  at  the  said  time,  when,  etc.,  was  due  and  in  arrear 
from  the  said  plaintiff  to  the  said  Samuel  Short,  he,  the  said  defend- 
ant, as  bailiff  of  the  said  Sanmel  Short,  well  acknowledges  the 
taking  of  the  said  goods  and  chattels  in  the  said  dwelling-house,  in 
which,  etc.,  and  justly,  etc.,  as,  for.  and  in  the  name  of  a  distress 
for  the  rent  so  due  and  in  arrear  to  the  said  Samuel  Short,  as  afore- 
said; and  which  rent  still  remains  due  and  unpaid.  And  this  he, 
the  said  defendant,  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment and  a  return  of  the  said  goods  and  chattels,  together  with  his 
damages  and  costs,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to  him,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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XIII.  PLEA  TO  AVOWRY  OR  COGNIZANCE.^ 
1,  To  Avowry. 

a.  Distress  for  Rent. 
(1)  No  Rent  in  Arrear. 

Form  No.  17753. 

(Burr.  App.  (1846),  §  751.) 

(  Title  of  court  and  cause ^ 

And  the  said  plaintiff,  as  to  the  said  avowry  of  the  said  defendant 
saith,  that  the  said  defendant  by  reason  of  anything  by  him  in  that 
avowry  above  alleged,  ought  not  to  avow  the  taking  of  the  said 
cattle  (or  goods  and  chattels,  as  in  the  declaration)  in  the  said  place 
in  which,  etc.,  and  justly,  etc.,*  because  he  saith,  that  no  part  of  the 
said  supposed  rent  in  the  said  avowry  mentioned  was  or  is  in  arrear 
from  the  said  plaintiff  to  the  said  defendant,  in  manner  and  form  as 
the  said  defendant  hath  in  his  said  avowry  in  that  behalf  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country, 
etc. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

(2)  Eviction. 

Form  No.  17754. 

(Burr.  App.  (1846).  §  753.) 

{Commencing  as  in  Form  No.  17753,  and  continuing  down  to  *) 
because  he  says,  that  the  said  defendant,  after  the  making  of  the 
said  demise  in  the  said  avowry  mentioned,  and  before  any  part  of 
the  said  rent  therein  mentioned  became  due  or  in  arrear,  to  wit,  on 
the  first  day  of  June  in  the  year  7iifieteen  hundred,  at  Trenton  in  the 
county  aforesaid,  with  force  and  arms,  etc.,  entered  into  a  certain 
messuage  or  dwelling-house,  parcel  of  the  said  demised  premises  in 
the  said  avowry  alleged  to  have  been  demised,  in  and  upon  the  pos- 
session of  him,  the  said  plaintiff  thereof,  and  him,  the  said  plaintiff, 
from  his  possession  thereof  ejected,  expelled,  put  out  and  amoved, 
and  kept  and  continued  the  said  plaintiff  so  ejected,  expelled,  put 
out  and  amoved  from  his  possession  thereof,  from  thence  until,  and 
upon,  and  after  the  S3.\(l  first  day  of  June  in  the  year  nineteen  hundred. 
And  this  (concluding  as  in  Form  No.  17758). 

b.  Damage  Feasant. 

(1)  Denying  Title  to  Freehold  in  Defendant. 

Form  No.  17755. 

(Burr.  App.  (1846),  ^  754.) 

{Commencing  as  in  Form  No.  17753,  atid  continuing  down  to  *) 
because  he  says,  that  the  said  place  in  which,  etc.,  now  is,  and  at  the 

1.  For  the  formal  parts  of  a  plea  in  a  particular  jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  918. 
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same  time  when,  etc.,  was  the  close,  soil  and  freehold  of  him,  the 
said  plaintiff,  and  not  the  close,  soil  and  freehold  of  the  said 
defendant,  in  manner  and  form  as  the  said  defendant  hath  above  in 
his  said  avowry  in  that  behalf  alleged.  And  this  he,  the  said  plaintiff, 
prays  may  be  inquired  of  by  the  country,  etc. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

(2)  Escape  of  Cattle  by  Defect  of  Fences. 

Form  No.  17756. 

(Burr.  App.  (1846).  §  756.) 

{Commencing  as  in  Foj-m  No.  1775S,  and  continuing  doum  to  *), 
because  he  says,  that  the  said  plaintiff,  before  and  at  the  said  time 
when,  etc.,  was  lawfully  possessed  of  and  in  a  certain  close,  etc., 
{state  the  plaintiff's  possession  of  the  adjoining  close,  afid  the  obligation  of 
the  occupier  of  the  locus  in  quo  to  repair  the  fence,  and  that  the  fence  was 
out  of  repair,  and  that  the  plaintiff' s  cattle  thereby  escaped  into  the  locus 
in  quo,  and  after  stating  such  escape  proceed  as  follorvs),  and  remained 
therein,  until  the  said  defendant,  before  the  said  plaintiff  had,  or 
could  have,  any  notice  that  the  said  cattle  were  in  the  said  place  in 
which,  etc.,  to  wit,  at  the  said  time  when,  etc.,  of  his  own  wrong, 
took  the  said  cattle  in  the  said  place  in  which,  etc.,  and  unjustly 
detained  the  same  against  sureties  and  pledges,  in  manner  and  form 
as  he,  the  said  plaintiff,  hath  above  thereof  complained  against  him, 
the  said  defendant.     And  this  {concludi7ig  as  in  Form  No.  17758). 

2.  To  Cogrnizance. 
a.  That  Defendant  was  Not  Agent  or  Bailiff. 
Form  No.  17757. 
(  Title  of  court  and  cause. ) 

And  the  said  plaintiff,  as  to  the  said  cognizance  of  the  said  defend- 
ant, says  that  the  said  defendant,  by  reason  of  anything  by  him  in  that 
cognizance  above  alleged,  ought  not  as  agent  (or  bailiff)  of  the  said 
Richard  Roe  to  acknowledge  the  taking  of  the  said  goods  and  chat- 
tels in  the  said  declaration  mentioned,  in  which,  etc.,  and  justly,  etc., 
because  he  says  that  the  said  Richard  Fern,  at  the  said  time  when, 
etc.,  was  not  the  agent  (or  bailiff)  of  the  said  Richard  Roe,  in  manner 
and  form  as  the  said  Richard  Fern  hath  above  in  his  said  cognizance 
in  that  behalf  alleged. 

And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  etc. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

b.  No  Rent  in  Arrear  as  to  Part  Tender  as  to  Residue. 
Form  No.  17758. 

(Burr.  App.  (1846),  §  752.) 
{Title  of  court  and  cause.) 

And  the  said  plaintiff,  as  to  the  said  cognizance  of  the  said  defend- 
ant, by  him  above  made,  saith  that  the  said  defendant  ought  not,  by 
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reason  of  anything  in  that  cognizance  alleged,  to  acknowledge  the 
taking  of  the  said  goods  and  chattels  in  the  said  place  in  which,  etc., 
and  justly,  etc.,  because,  as  to  the  sura  oi  four  hundred  dollars,  parcel 
of  the  said  rent  in  the  said  cognizance  alleged  to  be  due  and  in 
arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  Samuel  Short, 
the  said  plaintiff  saith,  that  no  part  of  the  said  sum  oi  four  hmdred 
dollars,  at  the  said  time  when,  etc.,  was  in  arrear,  in  manner  and 
form  as  the  said  defendant  hath,  in  his  said  cognizance,  above 
alleged.  And  this  he,  the  said  plaintiff,  prays  may  be  inquired  of 
by  the  country,  etc.  And  as  to  the  sum  of  four  hundred  dollars, 
residue  of  the  said  rent  or  sum  of  one  thousand  dollars,  in  the  said 
cognizance  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the 
said  plaintiff  to  the  said  Samuel  Short,  the  said  plaintiff  saith,  that 
after  the  first  day  oi  June  in  the  year  iiineteen  hundred,  and  before 
the  said  time  when,  etc.,  to  wit,  on  the  first  day  oi  June  in  the  year 
aforesaid,  at,  etc.,  he,  the  said  plaintiff,  tendered  and  offered  to  pay 
to  the  said  Samuel  Short  (or  to  Williatn  West,  then  and  there  being  the 
bailiff  of  the  said  Samuel  Short,  and  by  him  duly  authorized  to  receive 
the  said  retit  and  to  make  the  said  distress^  the  said  sum  oi  four  hundred 
dollars,  which  the  said  Samuel  Short  then  and  there  refused  to  accept 
and  receive  of  and  from  him,  the  said  plaintiff;  and  that  after  the 
said  tender,  and  before  the  said  distress  was  so  made  and  taken  as 
aforesaid,  no  request  or  demand  of  the  said  sum  of  four  hundred 
dollars  was  ever  made  by  or  on  the  behalf  of  the  said  Sapiuel  Short. 
And  this  he,  the  said  plaintiff,  is  ready  to  verify.  Wherefore,  inas- 
much as  the  said  defendant  hath  above  acknowledged  the  taking  of 
the  said  cattle  {or  goods  and  chattels')  in  the  said  place  in  which,  etc., 
he,  the  said  plaintiff,  prays  judgment,  and  his  damages,  by  reason  of 
the  taking  and  unjustly  detaining  the  same,  to  be  adjudged  to 
him,  etc. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

XIV.  PLEA  OR  ANSWER  TO  DECLARATION,  COMPLAINT  OR 

PETITION.i 

1.  General  Issue,  Generally.  —  At  pres-  Brockett,  6q  Conn.  492;  Shadduck  v. 
ent,  in  most  jurisdictions,  even  in  Stotts,  9  Kan.  App.  776;  Loomis  z^.  f  os- 
many  which  have  not  adopted  the  code  ter,  i  Mich.  165;  Aultman,  etc.,  Co.  v. 
system,  a  general  issue,  commonly  O'Dowd,  73  Minn.  58;  Pulliam  v.  Bur- 
called  "general  denial"  or  "not  guilty,"  lingame,  81  Mo.  in;  Burlington,  etc., 
unknown  to  the  common  law,  is  R.  Co.  v.  Young  Bear,  18  Neb.  494,  17 
pleaded.                     *  Neb.  668;  Gandy  v.  Pool,   14  Neb.  98; 

In  Mississippi,   "not  guilty"    is    the  Elsberg  ».  Maurin,  9  N.  Mex.  645;  Piano 

only  plea  in  an  action  of  replevin,  and  Mfg.  Co.  v.  Daley,  6  N.  Dak.  330;  Rus- 

any  additional    plea   may  be   stricken  sell    v.    Amundson,    4    N.     Dak.     112; 

out  on  motion    or   treated   as  a  mere  Child  v.  Child,  13  Wis.  17.     And  it  has 

nullity.    Bennett  z*.  Holloway,  55  Miss,  been  held  that  under  this  plea  the  fol- 

211.  lowing   special   defenses   were  admis- 

Defenses     Admissible     Under     General  sible: 

Issue.  —  The    general    denial,    or    its  Absence  and  necessity  of  a  demand, 

equivalent,  is  generally  held  to  put  in  Burckhalter  v.  Mitchell,  27  S.  Car.  240. 

issue  every  fact  stated  in  the  plaintiff's  Fraud  in  plaintiff's  title.     Eidson  v. 

declaration  or  complaint  which  is  neces-  Hedger,   38    Mo.    App.    52;  Gallick   v. 

sary  to   sustain    the  action.     Smith  v.  Bordeaux,      22     Mont.     470;     Merrill 

310  Volume  16. 


17759.      REPLEVIN,  CLAIM  AND  DELIVERY.      17759. 


1.  Non  Cepit.i 


V.  Wedgwood,  25  Neb.  283;  Bailey  v. 
Swain,  45  Ohio  St.  657;  Jones  7'.  Mc- 
Queen, 13  Utah  178;  Blakeslee  v.  Ross- 
man,  44  Wis.  553  {overruling  Frisbee 
V.  Langworthy,  11  Wis.  375;  Martin  v. 
Watson,  8  Wis.  315). 

Nonjoinder  of  parties  plaintiff.  Up- 
man  v.  Allen,  76  Mo.  App.  206. 

Property  in  defendant  or  in  a  stranger. 
Pico  V.  Pico,  56  Cal.  453;  Constantine 
T.  Foster,  57  111.  36;  Thompson  v. 
Sweetser, 43  Ind.  312;  Hall  v.  Henline, 
9  Ind.  256;  McFerrin  v.  Perry,  i  Sneed 
(Tenn.)  314;  Chamberlin  v.  Winn,  i 
Wash.  501. 

Special  property  in  defendant.  Cum- 
bey  V.  Lovett,  76  Minn.  227;  Schmitt, 
etc.,  Co.  V.  Mahoney,  60  Neb.  20. 

That  deed  under  which  the  property 
is  claimed  is  void.  Gibson  v.  Mozier, 
9  Mo.  156. 

That  defendant  took  the  property  as 
an  officer  under  legal  process.  White 
V.  Gemeny,  47  Kan.  741;  Deford  v. 
Hutchison,  45  Kan.  318;  Bailey  v. 
Bayne,  20  Kan.  657;  Belden  v.  Laing, 
8  Mich.  500;  Young  v.  Glascock,  79 
Mo,  574;  Horkey  r.  Kendall,  53  Neb. 
522;  Williams  v.  Eikenberry,  22  Neb. 
210;  Dobson  'J.  Owens,  5  Wyo.  325. 

That  plaintiff's  claim  is  merely  color- 
able.    Young  V.  Glascock,  79  Mo.  574. 

That  there  was  not  an  immediate  de- 
livery or  continued  change  of  posses- 
sion as  between  the  plaintiff  and  his 
vendor.  Eaton  v'  Metz,  (Cal.  1895)  40 
Pac.  Rep.  947. 

Usury.  Davis  v.  Culver,  58  Neb. 
265. 

Waiver.  Oester  v.  Sitlington,  115 
Mo.  247. 

Warranty  or  breach  of  warranty. 
Auliman  ?/.  Stichler,  21  Neb.  72. 

Requisites  of  Answer  or  Plea,  Generally. 
—  For  the  formal  parts  of  an  answer  or 
plea  in  a  particular  jurisdiction  see  the 
titles  Answers  i.\  Code  Pleading,  vol. 
I,  p.  799;  Ple.\s,  vol.  13,  p.  918. 

Denial  of  Value.  —  Under  a  statutory 
provision  that  the  answer  shall  contain 
a  specific  denial  of  each  allegation  in  the 
complaint,  and  that  every  material  alle- 
gation not  controverted  shall  be  taken 
as  true,  it  has  been  held  that  an  aver- 
ment of  value  of  goods  and  damages 
for  their  detention,  in  the  complaint, 
are  material  allegations  and  are  ad- 
mitted by  a  failure  to  deny.  Tucker  v. 
Parks,  7  Colo.  62.  A  denial  as  to  value 
based  on  the  want  of  knowledge  or  in- 
formation is  insufficient.     Kuhland  v. 


Sedgwick,  17  Cal.  123.  That  value  need 
not  be  denied,  and  that  failure  to  deny 
will  not  be  taken  as  an  admission  that 
the  value  alleged  is  true,  see  Chicago, 
etc.,  R.  Co.  z.  Northwestern  Union 
Packet  Co.,  38  Iowa  377;  Jenkins  v. 
Steanka,  19  Wis.  126. 

Plea  Based  Upon  a  Statute.  — The  pro- 
visions of  a  general  law  need  not  be 
recited  in  a  plea  based  upon  them.  So, 
a  special  plea  alleging  that  the  defend- 
ant took  the  property  as  an  estray  by 
virtue  of  a  statute  need  not  set  forth  in 
detail  all  the  steps  required  by  the 
statute  to  be  taken  in  posting  a  stray 
animal.      Davis   v.  Calvert,  17  Ark.  85. 

Defense  Arising  After  Commencement  of 
Action.  —  If  during  the  pendency  of  the 
suit  and  before  the  trial  the  defendant 
has  been  required  to  deliver,  and  has 
delivered,  the  property  to  an  assignee 
in  bankruptcy,  who  was  entitled  to  its 
possession  as  against  both  plaintiff  and 
defendant,  he  may  set  up  that  fact  in 
the  answer  or  in  a  supplemental  answer. 
Bolander  v.  Gentry,  36  Cal.  105. 

Demand  for  a  Return.  —  In  several 
jurisdictions,  it  has  been  held  that  the 
answer  or  plea  must  demand  a  return 
of  the  property,  at  least  in  order  to 
authorize  a  judgment  for  return.  Ban- 
ning V.  Marleau,  loi  Cal.  238;  Pico  v. 
Pico,  56  Cal.  453;  Cartmell  Mach.  Co. 
V.  Sikes,  83  Mo.  App.  565;  Wm.  S. 
Merrill  Chemical  Co.  v.  Nickells,  66 
Mo.  App.  678;  Clinton  i/.  Stovall,  45 
Mo.  App.  642;  Bown  v.  Weppner,  62 
Hun  (N.  Y.)  579;  Capital  Lumbering 
Co.  V.  Hall,  ID  Oregon  202.  See  also 
Hinchman  v.  Doak,  48  Mich.  16S;  Gal- 
lagher V.  Bishop,  15  Wis.  276. 

Duplicity.  —  A  plea  of  property  in  a 
stranger  and  a  plea  of  justification 
must  be  distinctly  and  severally 
pleaded.  Martin  v.  Ray,  i  Blackf. 
(Ind.)  291. 

1.  Non  Cepit. —  The  plea  of  non  cepit 
admits  the  right  of  property  to  be  in 
the  plaintiff  and  denies  only  the  taking. 
Carroll  v.  Harris,  19  Ark.  237;  Ringo 
V.  Field,  6  Ark.  43;  Pirani  v.  Barden, 
5  Ark.  81 ;  Watson  v.  Watson,  10  Conn. 
75;  Eaves  v.  King,  i  Harr.  (Del.)  141; 
Van  Namee  v.  Bradley,  69  111.  299; 
Chandler  v.  Lincoln,  52  111.  74;  Bourk 
V.  Riggs,  38  III.  320;  Anderson  v.  Tal- 
cott,  6  III.  365;  Miller  v.  Gable,  30  111. 
App.  578;  Mattson  v.  Hanisch,  5  111. 
App.  102;  Simcoke  v.  Frederick,  i  Ind. 
54;  Trotter  v.  Taylor,  5  Blackf.  (Ind.) 
431;   Harper  v.   Baker,   3  T.    B.  Men. 
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Form  No.  17759.' 

(  Title  of  court  and  cause.) 

And  the  said  defendant,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says,  that*  he  did 
not  take  the  said  goods  and  chattels  {describing  them),  in  the  said 
declaration  mentioned,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  the  said  defendant  puts  himself  upon 
the  country,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

2.  Non  Detinet.2 

Form  No.  17760.* 

(  Title  of  court  and  cause.) 

And  the  said  defendant,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says,  that  he  does 
not  detain  the  said  goods  and  chattels  (^describing  them)  in  the  said 
declaration  mentioned,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  the  said  defendant  puts  himself  upon 
the  country,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

3.  Ppopepty  in  Defendant  op  Thipd  Pepson.* 

(Ky.)42l;  Lewis  v.  Smart,  67  Me.  205;  detinet  puts  in  issue  the  plaintiff's  title 

Moulton  V.  Bird,  31  Me.  296;  Seaver  v.  as    well     as    the    wrongful-   detention. 

Dingley,  4  Me.  306;  Bartlett  t'.  Brickett,  Neis  z'.   Gillen,  27  Ark.   184;   Patterson 

qS   Mass.    521;    Whitwell   v.    Wells,    24  v.    Fowler,  22   Ark.    396;    Haas   v.   Al- 

Pick.   (Mass.)  25;  Mitchell  v.   Roberts,  tieri,  (C.   PI.  Gen.  T-.)  2   Misc.  (N.  Y.) 

50  N.  H.  486;  Shuter  v.  Page,  11  Johns.  252;  Rogers  v.  Arnold,  12  Wend.  (N.  Y.) 

(N.  Y.)  196;   Rowland  v.  Mann,  6  Ired.  30;  Ferrell  v.  Humphrey,  12  Ohio  112. 

L.  (28  N.    Car.)  38;    Mackinley  v.    Mc-  In   Illinois,   it  is   held   that  the   plea 

Gregor,  3  Whart.   (Pa.)  369;   Ronge  v.  of  non  detinet  admits  the  right  of  prop- 

Dawson,  9  Wis.  246.     And  the  place  of  erty  to  be  in  the  plaintiff  and  puts  in 

taking,  where   the   place    is    material,  issue   only   the   wrongful    taking   and 

Emmett  z/.   Briggs,  21  N.  J.  L.  53;  Ely  detention.     Van  Namee  v.  Bradley,  69 

V.  Ehle,  3  N.  Y.  506;  Rogers  v.  Arnold,  111.   299;   Chandler  v.    Lincoln,   52    111. 

12  Wend.  (N.  Y.)  30.     If,  however,  the  74;  Ingalls  f .  Bulkley,  15  111.  224;  Dyer 

defendant  intends  to  dispute  the  title  v.   Brown,    71    111.  App.   317;   Miller  v. 

of  plaintiff,  it  is  necessary  for  him  to  Gable,   30    111.   App.    578;    Mattson    v. 

plead  specially.  .  Hopkins  v.  Burney,  2  Hanisch,  5  111.  App.  102. 

Fla.  42;  Vose  v.  Hart,*  12  111.  378;  Pope  3.  See,  generally,  supra,  note  2,  this 

V.  Jackson,  65  Me.  162;  Gray  v.  Parker,  page. 

38  Mo.   160;  DriscoU  v.   Dun  woody,  7  4.  Property  in  Defendant  or  in  a  Stranger, 

Mont.  394.  Generally.  —  A    plea    of    property     in 

Cepit    in    Alio     Loco.  —  At    common  the  defendant  or  in  a  third  person  is 

law,  a   plea  of  cepit   in   alio   loco   does  held  to  be  a  mere  inducement   to   the 

not  admit  the  taking  as  alleged  in  the  formal  traverse  of  the  right  of  property 

declaration.      Williams     v.    Welch,    5  in  the  plaintiff,  and  the  defendant  must 

Wend.  (N.  Y.)  290.  in  the  same  plea  deny  property  in  the 

1.  See,  generally,  supra,  note  i,  p.  plaintiff.  Atkins  v.  Byrnes,  71  III.  326; 
311.  Kern  v.  Potter,  71  111.   19;  Van   Namee 

2.  Non  Detinet. —  In  some  jurisdic-  v.  Bradley,  6g  111.  299;  Reynolds  v. 
lions,  it  is  held  that  the  plea  of  non  McCormick,  62  111.  412;  Constantine  v. 
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Form  No.  i  7  7  6  i  . 

(Precedent  in  Batchelor  v.  Walburn,  23  Kan.  733.)' 

[(7/V/(f  of  court  and  cause  as  in  Form  No.  9537.) 

(jFirst  answer ^  a  general  denial. y^ 

And  for  a  second  and  further  answer  and  defense,  these  defendants 
allege  and  aver  that  they  are  the  owners  of  the  property  described 
in  plaintiff's  petition,  to  wit,  (^Here  follows  descripiioti),  and  the  plaintiff 
has  no  title  or  ownership  or  right  of  possession  whatever  therein  or 
thereto;  that  the  said  described  property,  on  or  about  the  first  day 
oi  January,  i874,  and  long  prior  thereto,  was  part  and  parcel  of  cer- 
tain real  estate  in  St.  Clair  county,  Mo.,  being  and  composing  the 
fixtures  in  a  certain  mill,  at  that  time  owned  by  a  co-defendant 
herein,  Mrs.  E.  K.  Batchelor;  that  on  or  about  said  last-mentioned 
date,  said  mill  building  was  accidentally  burned,  and  after  said  fire, 
the  property  in  controversy  still  remained  in  its  original  position, — 
was  still  fixtures,  and  a  part  and  parcel  of  said  certain  real  estate. 
Defendants  further  aver  that  on  or  about  the  twelfth  day  of  Marchy 
1 875,  they  purchased  from  their  co-defendant,  Mrs.  Batchelor,  the 
then  owner  of  the  said  mill  property,  the  property  in  controversy  in 
this  action,  paying  her  full  value  therefor;  that  said  sale  vested  the 
exclusive  title  to  said  property  in  defendants,  and  that  they  still  are 
the  owners  thereof.     Wherefore  defendants  pray  judgment. 

[(^Signature  of  attor?iey  as  in  Form  No.  9537. )\'^ 


Foster,  57  111.  36;  Chandler  v.  Lincoln, 
52  III.  74;  Anderson  v.  Talcott,  6  111. 
365;  Pope  V.  Jackson,  65  Me.  162; 
Cooper  V.  Bakeman,  32  Me.  192; 
Chambers  v.  Hunt,  18  N.  J.  L.  339; 
Rogers  v.  .•\rnold,  12  Wend.  (N.  Y.) 
30;  Hringle  v.  Phillips,  i  Sandf.  (N.  Y.) 
292;  Williams  v.  West,  2  Ohio  St. 
82;  Buckley  v.  Handy,  2  Miles  (Pa.) 
449- 

Ownership  in  defendant  or  in  third  per- 
son should  be  stated.  Mclntire  v. 
Eastman,  76  Iowa  455;  Anstice  v. 
Holmes,  3  Den.  (N.  Y.)  244;  Rowland 
V.  Mann,  6  Ired.  L.  (2S  N.  Car.)  38 
But  defendant  need  not  connect  him- 
self with  the  title  of  the  stranger:  it  is 
sufficient  that  the  right  of  property  is 
not  in  the  plaintitt.  Ingraham  v.  Ham- 
mond, I  Hill  (N.  Y.)  353;  Spores  v. 
Boggs.  6  Oregon  122. 

Fictitious  Person. —  It  has  ceen  de- 
clared that  a  plea  alleging  the  property 
to  be  in  a  fictitious  person,  traversing 
the  allegation  of  property  in  the  plain- 
tiff, is  good.  Anderson  v.  Dunn,  19 
Ark.  650. 

Special  Property.  —  A  plea  of  property 
in  defendant  is  good  although  founded 
in  a  qualified  property,  as  that   of  a 


bailee  having  a  lien  on  the  goods. 
Darter  z*.  Brown,  48  Ind.  395;  Mathias 
V.  Sellers,  86  Pa.  St.  486.  But  the  de- 
fendant is  not  bound  to  show  by  his 
plea  that  he  claims  under  any  special 
title.  Mathias  v.  Sellers,  86  Pa.  St.  486. 
And  under  an  issue  upon  a  general 
plea  of  property  in  the  defendant, 
the  defendant  may  show  any  legal  title 
to  the  property,  no  matter  how  de- 
rived, as.  a  purchase  on  an  execution 
sale.  O'Conner  v.  Union  Line  Transp. 
Co.,  31  III.  230. 

1.  After  the  pleadings  in  this  case 
were  closed,  and  the  case  called  for 
trial,  the  defendants  objected  to  the 
plaintiff's  proceeding  because  her  pe- 
tition did  not  allege  that  the  property 
had  not  been  taken  in  execution,  etc. 
The  district  court  sustained  the  objec- 
tion and  refused  an  amendment,  and 
the  points  decided  by  the  appellate 
court  were  as  to  the  sufficiency  of  the 
petition  and  the  right  to  bring  the 
action  without  getting  out  a  writ,  upon 
both  of  which  points  the  court  decided 
in  favor  of  the  plaintiff  and  granted  a 
new  trial. 

2.  The  matter  to  be  supplied  within  f  ] 
will  not  be  found  in  the  reported  case. 
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Form  No.  17762.' 

(^Commencing  as  in  Form  No.  17759,  and continuitig  doivti  to  *)  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  against 
him,  the  said  defendant,  because  he  says  that  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  at  the  said  time,  when, 
etc.,  were  the  property  of  the  said  defendant  (or  of  one  Richard 
Fern'),  and  not  of  the  said  plaintiff,  as  by  the  said  declaration  is 
above  supposed.  And  this  he,  the  said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him,  the  said  defendant,  and  for  a 
return  of  the  said  goods  and  chattels,  together  with  his  damages  and 
costs  in  this  behalf,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to  him,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

4.  Property  in  Defendant  and  Plaintiff, 
a.  In  General. 

Form  No.  17763. 

(Precedent  in  Wilson  v.  Gray,  8  Watts  (Pa.)  25.)' 

\(Title  of  court  and  cause  as  in  Form  No.  15236.)]^ 
And  the  sn'id  fames  Wilson,  by  Frederick  Watts,  Esq.,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 
the  said  John  Gray  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says  that  the  property  of  the 
said  goods  and  chattels,  in  the  said  declaration  mentioned,  to  wit:  a 
store  of  goods  and  the  stock  belonging  thereto,  consisting  princi- 
pally of  ironmongery,  hardware,  paints,  dye-stuffs,  cordage,  brushes 
and  other  goods;  also,  the  tools  and  implements  used  in  the  manage- 
ment thereof,  consisting  of  scales,  weights,  measures,  stands  and 
vessels,  at  the  said  time,  when,  etc.,  was  in  the  said  John  Gray  and 
the  said  James  Wilson,  and  in  pursuance  of  a  parol  agreement  between 
them,  made  on  the  1st  of  March,  iS32,  were  specially  deposited  in 
the  cellar  of  the  house  occupied  by  Thomas  Hennessy,  in  Carlisle,  in 
the  county  of  Cumberland,  and  locked  up  in  the  same,  there  to  remain 
until  a  settlement  of  the  accounts  should  be  made  between  the  said 

1.  See,  generally,  supra,  note  4,  p.  sistent  and  contradictory,  because  the 
312.                                  ^  defendant  must  be  considered  as  having 

2.  These  were  the  first  and  second  had  the  sanction  of  the  court  to  plead 
pleas  filed  in  the  case.  The  jury  returned  thus,  by  obtaining  leave  of  it  for  that 
a  general  verdict  for  defendant.  The  purpose,  without  which  the  alleged  in- 
trial  court  arrested  judgment  on  the  consistent  pleas  could  not  have  been 
ground  that  a  joint  owner  could  not  pleaded  according  to  the  statute, 
sustain  replevin  against  his  fellow.  Under  the  present  practice  in  Penn- 
On  appeal,  the  judgment  was  reversed  sylvania,  the  defense  in  replevin  is 
and  it  was  held  that  the  plea  was  good  made  by  affidavit  of  defense  and  not 
and   sufficient  and  that   the  defendant  by  plea. 

may  plead  property  in  himself  and  in  3.  The  matter  to  be  supplied  within 
the  plaintiff.  It  was  further  held  that  it  [  ]  will  not  be  found  in  the  reported 
could  not  be  objected,  after  a  trial  had     case.  i 

been  had,   that  the  pleas  were  incon- 

314  Volume  i6. 


17763.       REPLEVIN,   CLAIM  AND  DELIVERY.      17764. 

James  IVilson  and  the  said  John  Gray,  which  arose  out  of  a  partner- 
snip  transaction  between  them,  the  ^zXdt.  James  [JVi/son]  and  John 
[Gray],  and  the  key  of  said  cellar,  and  the  books  of  entry  and 
account  kept  by  the  said  James  Wilson,  in  the  said  declaration  men- 
tioned, were  by  parol  agreement,  between  the  saidy^w^j-  [IVilson] 
Sind  John  [Gray],  deposited  specially  with  IVilliam  M.  Biddle,  Esq., 
the  property  in  the  same  then  and  there  being  also  in  the  said  James 
[IVilson]  diX\d  John  [Gray],  there  to  remain  until  the  aforementioned 
accounts  between  them,  the  sdixd  James  [Wilson^  dind  John  \  Gray], 
should  be  settled,  which  said  accounts  the  said  James  [  IVilson]  doth 
aver  never  have  been  settled  yet,  without  this,  that  the  property  of 
the  said  goods  and  chattels,  at  the  said  time,  when,  etc.,  was  in  the 
said  John  Gray,  as  by  the  said  declaration  of  the  said  John  Gray  is 
supposed.  And  this  he,  the  sa.\d  James  IVilson,  is  ready  to  verify. 
Whereupon  he  prays  judgment  and  a  return  of  the  said  goods  and 
chattels  to  be  adjudged  to  him. 

And  for  further  plea  on  this  behalf  to  the  said  declaration  of  the 
said  John  Gray,  the  said  James  Wilson,  by  leave  of  the  court,  here 
for  this  purpose  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  saith:  That  the  said  yi?/^;z 
[Gray]  ought  not  to  have  and  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  the  property  of  the  said  goods  and 
chattels,  and  the  said  books  of  entry  and  accounts  kept  by  the  said 
James  Wilson  in  the  said  declaration  mentioned  at  the  said  time, 
when,  etc.,  was  in  the  said  James  Wilson,  to  wit :  That  the  county 
aforesaid,  without  this,  that  the  property  of  the  said  goods,  and  the 
said  books  of  entry  and  account,  kept  by  the  said  James  Wilson  at 
the  said  time,  when,  etc.,  was  in  the  saxd  John  Gray,  as  by  the  said 
declaration  is  supposed,  and  this  he,  the  sdixd  Jatnes  Wilson,  is  ready 
to  verify;  wherefore  he  prays  judgment  [and  a  return  of  the  said 
goods  and  chattels  to  be  adjudged  to  him. 

Frederick  Waits,  Defendant's  Attorney.]^ 


b.  PlaintilT  Copartner  with  Defendant. 

Form  No.  17764. 

(Precedent  in  Crabtree  v.  Clapham,  67  Me.  326.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  15320.)]'^ 

And  the  said  defendant  comes  and  defends,  etc.,  when,  etc.,  and 

says  that  he  did  not  take  the  said  goods  in  the  declaration  aforesaid, 

above  mentioned,  in  manner  and  form  as  the  plaintiff  above  against 

him  hath  declared,  and  of  this  he  puts  himself  upon  the  country. 

And  for  brief  statement  the  said  defendant  says  that,  at  the  time 

1.  The   matter   enclosed  by   [  ]   will     ment  for  defendant  should  be  for  a  re- 
not  be  found  in  the  reported  case.  turn  and  damages  for  the  detention  of 

2.  The  defense  set  up    in    this   case     his  interest  in  the  property. 

was     held     to    be    sufficient,     because  3.  The  matter  to  be  supplied  within 

replevin   does    not   lie  by  one  partner  [  ]  will  not  be  found  in  the  reported 

against    his   copartner  for  partnership  case, 
property.     It  was  also  held  that  judg- 
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of  the  taking  of  said  horse  and  oxen  by  the  plaintiff,  the  property  of 
the  horse  and  oxen  was  the  partnership  property  of  the  said  plaintiff 
and  defendant  and  owned  by  them  as  copartners;  that  at  the  time 
of  the  taking  thereof  the  said  horse  and  oxen  were  rightfully  in  the 
possession  of  the  defendant;  that  at  that  time  the  said  plaintiff  and 
defendant  were  the  owners  as  partners  of  another  pair  of  oxen  and 
horses  of  equal  value,  and  that  said  last  mentioned  horse  and  oxen 
were  at  that  time  in  possession  of  the  plaintiff.  Wherefore  he  prays 
judgment  and  a  return  of  the  said  horse  and  oxen  with  damages  for 
the  detention  of  the  same  and  for  his  costs. 

[By  his  attorneys,  IVistvell  or'  JViswe//.]^ 

5.  Justification.^ 
a.  Under  Writ  of  Attachment. 

Form  No.  17765. 

(Precedent  in  Messer  v.  Bailey,  31  N.  H.  10.)* 

[(^Commencing  as  in  Form  No.  15221^  and  says  that  the  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  against  him,j* 
because  the  defendant  says  that  he,  at  the  time  of  the  taking  of 
said  cattle,  goods  and  chattels,  alleged  in  said  declaration,  and  for 
a  long  time  before  was,  ever  since  has  been,  and  still  is,  a  deputy 
sheriff  of  said  county;  that  on  the  25th  day  oi  January,  a.  d.  \Z51, 
a  writ  of  mesne  process  and  attachment,  issued  out  of  the  clerk's 
office  of  the  court  of  common  pleas  for  the  county  of  Rockingham  afore- 
said, in  due  form  of  law,  in  an  action  wherein y<9//«  ^S".  E dg e r ly  dind 
Daniel  Edgerly,  both  of  Boston,  in  the  county  of  Suffolk,  and  Common- 
wealth of  Massachusetts,  merchants  and  partners,  under  the  firm  of 
John  S.  Edgerly  and  company,  were  plaintiffs,  dL.n6.  John  L.  Clendenin  of 
Salem,  in  said  county  oi  Rockingham,  was  defendant,  and  was  delivered 
to  this  defendant  for  service,  said  writ  being  returnable  to  the  said 
court  of  common  pleas,  on  the  second  Tuesday  of  February,  a.  d.  i8Ji, 
and  this  defendant,  by  virtue  of  said  writ,  on  the  21th  day  oi  January, 
A.  D.  i85i,  at  Salem  aforesaid,  did  attach  and  take  the  said  cattle,  goods 
and  chattels  hereinbefore  particularly  enumerated,  as  and  for  the 
property,  goods  and  chattels  of  the  said  Clendenin,  the  same  being 
the  said  Clendeiiin  s  cattle,  goods  and  chattels,  and  liable  to  attach- 
ment, and  the  debts  and  demands  described  in  said  writ  of  mesne 
process  and  attachment,  being  just  debts  then  and  still  due  and 
owing   from    said   Clendenin   to    %zxdi  John   S.   Edgerly  and  company^ 

1.  The  matter  enclosed  by  [  ]  will  3.  No  objection  was  taken  to  the 
not  be  found  in  the  reported  case.  form  of  the  plea.  The  plaintiff  claimed 

2.  Flea  of  Justification.  —  At  common  to  own  the  property  taken  by  virtue 
law,  justification  was  pleaded  by  an  of  a  mortgage  from  the  defendant  in 
avowry  or  cognizance.  The  avowry  the  attachment  proceedings  to  himself, 
was  used  to  justify  a  taking  when  the  and,  treating  the  case  as  one  upon  an 
taking  was  in  the  defendant's  own  right;  agreed  statement  of  facts,  the  court 
the    cognizance,    when    it   was    in    the  gave  judgment  for  the  plaintiff. 

right  of  another.  Brown  v.  Bissett,  21  4.  The  matter  enclosed  by  and  to  be 
N.  |.  L.  46;  McPherson  v,  Melhinch,  supplied  within  [  ]  will  not  be  found 
20  VVend.  (N.  Y.)  671.  in  the  reported  case. 
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named  in  said  writ,  and  held  the  same  by  virtue  of  said  attachment, 
until  they  were  replevined  upon  the  writ  in  this  action,  as  well  he 
might,  [{coficluding  as  in  Form  No.  17769).^- 

Form  No.  17766. 

(Precedent  in  Paris  v.  DuPre,  17  S.  Car.  283.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5932. ')\- 

The  defendant  y.  C.  F.  DuPre,  by  McGowan  &*  Parker,  his 
attorneys,  answering  the  complaint  above,  alleges: 

I  St.  This  defendant  denies  each  and  every  allegation  of  xh^  first 
and  second  paragraphs  of  the  complaint. 

2d.  For  a  further  defense. 

This  defendant  alleges  that  he  did  as  sheriff,  on  7th  day  of 
January,  iS79,  by  virtue  of  a  warrant  of  attachment  to  him  directed, 
in  the  case  of  Clayton  6^  Webb,  plaintiffs  against  Wtn.  E.  Walker, 
defendant,  seize  and  attach  in  the  possession  and  under  the  control  of 
said  defendant,  the  goods  and  chattels  mentioned  in  the  complaint, 
amounting  in  value  to  the  sum  of  six  hundred  and  forty-five  90-100 
dollars  as  aforesaid,  as  the  property  of  said  Wm.  E.  Walker,  the 
debtor,  under  the  instructions  received  from  the  plaintiffs  and  their 
attorneys,  the  ownership  [of]  the  plaintiff  in  this  case  being  denied, 
and  he  insists  that  the  said  plaintiff  is  not  entitled  to  the  recovery 
of  the  goods  and  chattels  or  damages. 

Wherefore  the  defendant  demands  judgment  against  the  plaintiff 
for  his  costs. 

McGowan  (Sr*  Parker,  Defendant's  Attorneys. 

b.  Under  Writ  of  Execution.' 

1.  The  matter  to  be  supplied  within  20  Kan.  657;  Daggett  v.  Adams,  i  Me. 
[  ]  will   not  be   found   in    the  reported     19S.     , 

case.  Valid  Debt. —  Where  the  taking  and 

2.  It  vvas  held  that  under  this  answer  detention  is  justified  under  legal  pro- 
ihe  admission  of  evidence  to  show  a  cess,  the  answer  must  allege  the  exist- 
want  of  bona  fide  consideration  in  the  ence  of  a  valid  debt  in  favor  of  the 
transfer  of  the  property  from  the  third  plaintifif  in  process.  Johnson  t.  Bailey, 
parly,  Walker,  to  the  plaintiff  in  re-  17  Colo.  59;  McCraw  v.  Welch,  2  Colo, 
plevin  vvas  proper,  although  the  answer  284;  Deitsch  z/.  Wiggins,  i  Colo.  299; 
allec^ed  neither  fraud  nor  facts  tending  Jones  v.  McQueen,  13  Utah  173;  Dens- 
to  show  fraud.  Judgment  for  the  de-  more  Commission  Co.  v.  Shong,  98 
fendant  w.is  affirmed.  Wis.  380. 

3.  Requisites  of  Plea  or  Answer,  Gener-  Judgment  —  Generally.  —  The  judg- 
ally.  —  Sqc  supra,  note  r,  p.  310.  ment    upon    which     execution     issued 

The   plea   must   state   facts   and   not  should  be  pleaded.    Williams  v.  Mellor, 

mere  matters  of  conclusion.     So,  a  plea  12  Colo,  i;  Jones  z/.  McQueen,   13  Utah 

which  asserts  merely  that  the  defendant  178;     Densmore    Commission    Co.    v, 

had  seized  the  property  in  his  character  Shong,  98  Wis.  380. 

of  deputy  sheriff,   and  was   holding  it         Dale  of  judgment  need  not  be  stated 

in   the  same  character  when  taken  on  in    the   plea.     Lammers   v.    Meyer,    59 

the  writ,  is  insufficient.  Du  Bois  7'.  111.  214;  Bailey  v.  Bayne,  20  Kan.  657. 
Hutchinson,   40   Mich.    262.     The   de-        Execution  should  be  set  forth  in  the 

fendant   need   not,    however,   set   forth  pleading.       Wheeler    v.     McCorristen, 

minutely  every  fact  relating  to  the  suit  24   lil.   40.     And   it  should  be  averred 

on  which  he  took  the  property.    Towdy  that   the   execution  was  issued  upon  a 

V.  Ellis,  22  Cal.   650;   Bailey  v.  Bayne,  judgment  against   the  plaintiff.     Hey- 

317  Volume  16. 


17767.      REPLEVIN,  CLAIM  AND  DELIVERY.      17768. 

Form  No.  17767.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  653.) 

(  Title  of  court  and  cause  as  in  Form  No.  1326. ) 

The  defendant  denies  that  the  plaintiff  owns  or  is  entitled  to  the 
possession  of  the  horse  in  the  petition  mentioned,  and  denies  that 
the  defendant  unlawfully  took  possession  of  it,  or  detains  or  has 
detained  it  without  right;  and  says  that,  in  an  action  brought  by  one 
James  Fen  against  one  Joseph  Smith,  in  the  Lee  Circuit  Court,  said 
court,  on  tht  first  ddiy  ol  July,  igOO,  duly  rendered  a  judgment  in 
favor  of  said  James  Fen  against  said  Joseph  Smith,  for  tiuo  hundred 
dollars  (with  interest  thereon  from  the  third  day  oi  July,  igOO,  until 
paid),  and  for  costs,  which  amounted  to  sixteen  and  86-100  doWars, 
and  that,  on  the  twentieth  day  ol  July,  igOO,  a  writ  of  fieri  facias  was 
issued  on  said  judgment,  which  writ  was  directed  to  and  placed  in 
the  hands  of  the  defendant,  who  was  sheriff  of  Lee  county,  and  that, 
before  the  return-day  of  said  writ  and  whilst  it  was  in  full  force,  to- 
wit,  on  the  thirtieth  day  oi  July,  igOO,  the  defendant,  as  sheriff  as 
aforesaid,  levied  on  and  took  possession  of  said  horse,  which  was 
the  property  of  said  Joseph  Smith,  and  subject  to  said  execution 
(and  he  files  herewith  attested  copies  of  the  said  judgment  and 
execution). 

Wherefore  the  defendant  makes  his  answer  a  counterclaim 
against  the  plaintiff,  and  asks  for  a  judgment  against  him  for  a 
return  of  said  horse,  and  ior  forty  dollars  damages,  and  costs,  and 
for  any  other  relief  the  defendant  may  appear  entitled  to. 

Oliver  Ellsworth,  Attorney. 

(  Verification.  )2 

Form  No.  17768.' 

(^Commencement  as  in  Form  No.  17759)  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  against  him,  the  said  defend- 
ant, because  he  says  that  one  Samuel  Short,  before  the  said  time 
when,  etc.,  to  wit,  on  the  tenth  day  oi  June,  a.  d.   igOO,  sued  out  of 

man   v.    Covell,    36   Mich.    157.      And  v.    Bailey,    17    Colo.    59;    Williams   v. 

that  the  execution  was  in  full  force  and  Mellor,  12  Colo,  i;  Ladd  v.  Prentice,  14 

the   money   unpaid   and    the    property  Conn.  109;   Lammers  v.   .Meyer,  59  III. 

taken   in  pursuance  of  authority  of  the  214.;   Dubois  v.    Hutchinson,  40   Mich, 

writ.     Dayton  v.  Fry,  29  111.  525.     But  262;   Heyman  v.  Covell,  36  Mich.  157; 

see  Kingsbury  v.  Buchanan,   11   Iowa  Brown  v.  Bissett,  21  N.  J.  L.  46;  Jones 

387,    holding  that  a  copy  of  the  writ  v.   McQueen,    13  Utah   178;  Densmore 

need  not  be  set  out  in  the  answer.  Commission  Co.  v.  Shong,  98  Wis.  380; 

Jnrisdiction    of    coar(    which    issued  Everit  v.  Walworth   County  Bank.   13 

process  need  not  be  stated.   Lammers  v.  Wis.  419. 

Meyer,  50  111.  214;  Bailey  v.  Bayne,  20  That  goods  were  levied  upon  as  prop- 
Kan.  657.  erty  of  defendant  must  be  stated.     Carew 

Nature  of  action  in  which  process  was  v.  Matthews,  41  Mich.  576;  Heyman  v, 

issued   need    not    be    stated    in  detail.  Covell,  36  Mich.  157. 

Lammers  v.  Meyer,  59  III.  214;    Bailey  1.  See,   generally,   supra,   note   3,    p. 

V.  Bayne,  20  Kan.  657.  317. 

That  Property  was  Subject  to  Process.  —  2.  For  the  formal  parts  of  a  verification 

Where  the  defendant  justifies  the  tak-  in  a  particular  jurisdiction  see  the  title 

ing  under  process,  he  must  show  that  Verifications. 

the    property   is    subject    to    process.  3.  See,  generally,  supra,  note  3,   p. 

Stringer  v.  Davis,  35  Cal.  25;  Johnson  317. 
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the  Circuit  Court  of  Monmouth  county  aforesaid,  a  certain  writ  of 
fieri  facias,  of  that  date,  against  one  William  West,  directed  to  the 
sheriff  of  the  county  aforesaid,  by  which  "Said  writ  the  state  of  New 
Jersey  commanded  such  sheriff  that  of  the  goods  and  chattels,  lands 
and  tenements  in  his  county,  of  the  said  William  West,  he  should 
cause  to  be  made  the  sum  of  eight  hundred  doWsiVs  damages,  and  the 
sum  of  eighty-six  dollars,  costs  of  suit,  which  by  the  consideration  of 
the  said  court,  on,  etc.,  the  said  Samuel  Short  recovered  against  the 
said  William  West,  together  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  the  time  of  recovering  the  same  as  afore- 
said, and  also  the  further  sum  of  sixteen  dollars,  accruing  costs  on 
the  said  judgment,  and  that  such  sheriff  should  have  the  said  moneys 
ready  to  render  to  the  said  Samuel  Short  according  to  law,  and  should 
make  return  of  said  writ  in  ninety  days  after  the  said  date  thereof; 
which  said  writ  was  thereupon,  on  the  said  day  of  the  date  thereof, 
then  delivered  to  the  defendant,  who  then  and  from  thenceforth, 
until  and  at  and  after  the  said  time  when,  etc.,  was  sheriff  of  the 
county  aforesaid,  to  be  executed  in  due  form  of  law;  by  virtue  of 
which  said  writ,  the  defendant,  as  such  sheriff  as  aforesaid,  after- 
ward, and  before  the  return-day  of  the  said  writ,  to  wit,  on  the  same 
day  in  the  said  declaration  mentioned,  being  the  said  time  when, 
etc.  (and  the  said  writ  being  then  in  full  force  and  unsatisfied),  there 
took  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
and  detained  the  same,  in  execution  of  the  said  writ,  which  are  the 
same  taking  and  detention  in  the  said  declaration  above  supposed, 
etc.  And  the  said  defendant  further  says  that  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  at  the  said  time  when, 
etc.,  were  the  property  of  the  said  William  West  a.nd  not  of  the  plain- 
tiff, as  by  the  said  declaration  is  above  supposed,  and  were  subject 
to  execution,  to  wit,  in  the  county  aforesaid.  And  this  the  said 
defendant  is  ready  to  verify;  wherefore  he  prays  judgment,  etc. 

Oliver  Ellsworth,  Defendant's  Attorney. 

Form  No.  17769. 

(Precedent  in  Wilkinson  v.  Fleming,  30  111.  357.)' 
\{Commencement  as  in  Form  No.  15219')  that  the  said  plaintiffs 
ought  not  to  have  or  maintain  their  aforesaid  action  against  him, 
because  he  says  that]^  the  Terre  Haute,  Alton  and  St.  Louis  Railroad 
Company  is  a  corporation,  organized  under  the  laws  of  the  State  of 
Illinois,  etc. ;  that,  for  the  purpose  of  securing  sundry  debts,  said 
corporation  executed  to  plaintiffs,  as  trustees,  a  deed  of  trust,  and 
that  the  same  having  become  forfeited,  the  plaintiffs,  as  trustees, 
under  authority  of  said  deed  of  trust,  took  possession  of  the  fran- 

1,  At  a  jury-waived  trial,  issue  was  name  of  the  corporation    were   bound 

found  for  the  defendant,  and  the  plain-  by  the  judgment  in   a  suit  against  the 

tiffs    moved    for   a  judgment  non  ob-  corporation  in  its  corporate  name  and 

stante  veredicto,   because  there  was  a  the  property  might  be  taken  in  execu- 

departure  in  pleading  and  because  the  tioii  therefor. 

issues  were  immaterial.     It   was  held  2.  The  matter  enclosed  by  and  to  be 

that  the  motion  was  properly  overruled,  supplied   within  [  ]  will   not   be  found 

The  point  made  in  the  case  was  that  in  the  reported  case, 
the  trustees  who  continued  to  use  the 
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chise  and  effects  of  said  corporation,  among  other  things,  the  rail- 
road track,  cars,  depots,  etc.,  the  goods  and  chattels  in  controversy, 
and  as  such  trustees  have  held  possession  thereof  ever  since,  and 
exercised  said  franchise,  and  operated  said  road.  That  while  the 
trustees  were  so  running  the  road,  collecting  and  receiving  the  tolls 
for  the  conveyance  of  passengers  and  freight  in  the  name  of  said 
corporation,  one  Aaro/i  JV.  Shook,  while  traveling  as  a  passenger  on 
said  road,  received  a  bodily  injury,  and  instituted  suit  against  said 
corporation,  and  recovered  damages;  {concluding  with  the  averments 
contained  in  the  third  plea). 

{Second plea,  property  in  defendant.) 

And  for  a  further  plea  in  this  behalf  the  said  defendant  says  actio 
non,  because  he  says  that  one  Aaron  IV.  Shook,  on  the  IJfth  day  of 
May,  186I,  recovered  judgment  in  the  Monroe  Circuit  Court  in  said 
State,  against  the  Terre  Haute,  Alton  and  St.  Louis  Railroad  Company^ 
for  the  sum  of  three  thousand  dollars  damages,  and  costs,  as  appears 
of  record  in  said  court;  and  afterward,  to  wit,  on  the  6th  day  of  July, 
1S6I,  an  execution  of  that  date  was  issued  on  said  judgment  by  the  clerk 
of  the  Circuit  Court  of  the  said  county  of  Monroe,  in  due  form  of  law, 
directed  to  the  sheriff  of  the  county  of  St.  Clair,  in  the  name  of  the 
People  of  the  State  of  Illinois,  commanding  such  sheriff  of  the 
county  of  St.  Clair,  Illinois,  that  of  the  goods,  chattels,  lands,  tene- 
ments, and  real  estate  of  said  corporation,  he  make  the  said  sum  of 
three  thousand  dollars,  with  interest  at  six  per  cent,  from  the  i^///  day  of 
May,  186I,  and  also  the  further  sum  of  twenty-four  dollars  and  sixty- 
five  cents,  costs  of  suit,  and  to  have  that  money  at  the  office  of  the  said 
clerk  of  the  Circuit  Court  of  Monroe  county,  at  the  end  of  fiinety  days 
from  the  date  of  said  writ;  and  afterward,  to  wit,  on  the  10th  day  of 
July,  1S6I,  at  11  o'clock  A.  m.,  the  said  writ  of  execution  was  delivered 
to  said  defendant,  who  then,  and  ever  since,  and  now  was  and  is  the 
duly  commissioned,  qualified  and  acting  sheriff  in  and  for  the  county 
of  St.  Clair  aforesaid,  to  be  executed,  by  virtue  of  which  said  writ, 
and  in  the  life-time  thereof,  to  wit,  on  the  27th  day  of  July,  j861, 
this  defendant,  as  sheriff  as  aforesaid,  by  his  deputy,  seized  and  took 
and  levied  upon  said  goods  and  chattels  in  said  declaration  men- 
tioned. And  the  said  defendant  in  fact  says  that  the  said  plaintiffs, 
as  trustees  as  aforesaid,  took  possession  of  said  railroad  and  its 
effects,  and  exercised  its  franchise  in  its  corporate  name,  on,  etc.,  at, 
etc.,  and  before  the  cause  of  action  for  which  said  judgment  was 
rendered  accrued;  and  were  in  possession  of  said  railroad,  and  its 
effects  and  goods  and  chattels  in  said  declaration  mentioned,  and 
exercising  its  franchises  in  its  corporate  name  as  aforesaid,  when 
the  said  cause  of  action  accrued,  and  so  continued  until  at  and  after 
the  said  levy  of  said  execution  as  aforesaid;  wherefore  the  said 
defendant  seized  and  took  and  levied  upon  said  goods  and  chattels 
in  said  declaration  mentioned,  as  he  lawfully  might  for  the  causes 
aforesaid,  which  are  the  taking  and  detention  in  said  declaration 
mentioned.  [And  this  the  said  defendant  is  ready  to  verify;  where- 
fore he  prays  judgment,  etc. 

William  H.  Underwood,  Defendant's  Attorney.]^ 

1.  The  matter  enclosed  by-[  ]  will  not  be  found  in  the  reporied  case, 

y20  Volume  16. 


17770.       REPLEVIN,   CLAIM  AND  DELIVERY.      illlQ, 

c.  Under  Tax  Duplicate. 
Form  No.  17770. 

(Precedent  in  Noland  v.  Busby,  28  Ind.  154.)' 

[(TjrV/<f  of  court  and  cause  as  in  Form  No.  97So.) 

For  answer  to  the  complaint  the  defendants  say: 

That  the  defendant  No/and]^  is  now,  and  for  t^ree  years  last  past 
has  been,  the  treasurer  of  Madison  county,  in  the  State  of  Indiana, 
duly  elected  and  qualified,  and  that  in  October,  a.  d.  186J,  James  M. 
Dickson,  who  was  then  and  there  the  auditor  of  said  county  of  Madi- 
son, placed  in  the  hands  of  the  defendant  William  IV.  Noland,  as 
directed  by  the  statute  in  such  cases  made  and  provided,  the  tax 
duplicate  of  said  county,  containing  the  taxes  assessed  and  levied 
by  the  proper  authorities,  upon  the  taxable  property  and  polls  of  all 
persons  resident  in  said  county,  for  the  year  i860,  and  all  back  taxes 
delinquent  and  unpaid;  that  in  said  tax  duplicate  there  was  assessed 
and  charged  against  the  said  plaintiff  upon  his  lands  and  personal 
property,  taxes  amounting  in  the  aggregate  to  the  sum  of  $148.50; 
that  the  said  treasurer  then  and  there  forthwith  caused  notice  to  be 
posted  up  at  the  court-house  door,  and  in  t/iree  other  public  places 
in  said  county  of  Madison,  and  also  caused  the  same  to  be  published 
in  the  "  Democratic  Standard,"  a  public  newspaper  having  general 
circulation  in  said  county,  for  t/iree  weeks  successively,  stating  in 
such  notice  the  amount  of  taxes  charged  for  state,  county,  school, 
soldier's  relief,  sinking  fund,  township,  special  school  and  corpora- 
tion of  Pendleton  purposes,  on  each  %100  valuation  of  taxable  prop- 
erty; also  the  tax  on  each  poll  for  state  and  county  purposes;  that 
on  and  after  the  third  Monday  in  March,  1S66,  said  taxes,  so  charged  as 
aforesaid  on  said  duplicate  against  the  said  plaintiff,  remained  unpaid; 
that  afterward,  to-wit,  on  the  10th  day  oi  July,  1S66,  the  said  JVilliam 
IV.  Noland,  as  such  treasurer  as  aforesaid,  by  Joseph  L.  Shawhan,  the 
other  defendant  herein,  who  was  then  and  there  the  deputy  of  the  said 
treasurer,  called  upon  the  said  plaintiff  and  then  and  there  demanded 
of  him  the  amount  of  said  taxes  due  and  in  arrears,  standing  against 
him  on  said  tax  duplicate  as  aforesaid,  which  taxes  the  plaintiff  then 
and  there  refused  to  pay,  and  thereupon  said  deputy  demanded  of  said 
plaintiff  a  sufficient  amount  of  personal  property,  out  of  which  the 
amount  of  said  taxes  might  be  made  by  levy  and  sale,  with  which 
demand  the  said  plaintiff  then  and  there  refused  to  comply;  that  the 
said  Noland,  by  his  said  deputy,  then  and  there,  by  virtue  of  said 
tax  duplicate,  and  by  virtue  of  the  authority  vested  in  him  by  the 
statute  in  such  case  made  and  provided,  did  then  and  there,  as  such 
treasurer,  seize  upon  and  take  into  his  possession  the  said  bay  horse 
mentioned  in  the  complaint,  as  he  lawfully  might,  for  the  purpose  of 
realizing  from  the  sale  thereof  the  amount  of  said  taxes,  and  the 
penalty,  costs  and  charges  thereon;  that  said  horse  was  seized  and 
taken  for  the  purposes  and  by  the  authority  aforesaid,  and  for  no 
other  purpose  whatever.  Wherefore  the  defendants  pray  judgment 
for  a  return  of  said  horse,  [and  for  their  costs. 

(^Signature  of  attorney,  and  verification  as  in  Form  No.  91S5^'^ 

1.  This  answer  was  held  good  against  supplied  within  [  ]  will  not  be  found 
demurrer.  in  the  reported  case. 

2.  The  matter  enclosed  by  and  to  be 
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d.  Cattle  Taken  Damagre  Feasant. 
Form  No.  1777  i .' 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  655.) 

{^Title  of  court  and  cause  as  in  Form  No.  1326.) 

The  defendant  denies  that  (detiying  allegations  of  the  petition  which 
are  inconsistent  7iiiih  averments  in  the  answer).,  and  says  that  at  and 
between  the  times  herein  mentioned  he  was  the  occupant  (or  the 
oumer  and  in  possession)  of  a  tract  of  land  in  Lee  county,  on  which  he 
resided  (or  describe  it  otherwise  so  as  to  identify  it),  and  which,  except 
when  the  fence  inclosing  it  was  broken  as  herein  mentioned,  was 
inclosed  by  a  lawful  fence,  to  wit,  instate  facts  showing  that  the  fence 
conformed  to  the  requirements  of  the  statute),  and  that  cattle  belonging 
to  the  plaintiff  broke  said  fence  and  entered  into  and  upon  said  land 
on  (or  about)  the  third  day  of  May,  igOO,  and  again  on  (or  about) 
the  twentieth  day  oi  May,  igOO,  and  again  on  the  tenth  day  o(  fune, 
igOO,  though,  after  each  of  the  two  first  named  breaches,  the  defend- 
ant repaired  said  fence  so  that  it  was  made  to  be  as  it  was  before  it 
was  broken,  and  though,  on  the  tenth  day  oi  June,  igOO,  the  defend- 
ant gave  to  the  plaintiff  notice,  in  writing,  of  the  two  previous 
breaches  made  by  his  cattle  as  aforesaid;  and  that  the  cattle  in  the 
petition  mentioned  are  those  that  made  the  third  breach  above  men- 
tioned: wherefore  the  defendant  detains  and  claims  said  cattle,  as  is 
authorized  by  chapter  55,  article  i,  §  2,  of  the  General  Statutes. 

Oliver  Ellsworth,  Attorney. 

(^Verification.)'^ 

6.  Lien  on  Propepty  by  Defendant.^ 

a.  Fop  Moneys  Advanced. 

Form  No.  17772. 

(Precedent  in  Wilson  v.  Gray,  8  Watts  (Pa.)  26.)* 
U  Title  of  court  and  cause  as  in  Form  No.  15226. )Y 
{Fleas  of  property  in  defendant  and  plaintijf^ 

And  for  further  plea  in  this  behalf,  the  %^\di  James  Wilson,  by  leave 
of  the  court  [here  for  this  purpose  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided],*  further 

1.  See,  generally,  supra,  note  2,  p.  constituting  the  lien  must  be  set  forth. 
316.  Weed  V.  Hill.  2  Miles  (Pa.)  122. 

2.  For  the  formal  parts  of  a  verifica-  4.  The  jury  returned  a  general  ver- 
tion  in  a  particular  jurisdiction  see  the  diet  for  the  defendant,  but  the  court 
title  Verifications.  arrested  judgment  on  the  ground  that 

3.  Lien — Generally. — Where  the  de-  a  joint  owner  or  depositor  could  not 
fendant  claims  right  to  a  lien  upon  the  sustain  replevin  against  his  fellow, 
property,  he  must  set  up  such  claim  in  On  appeal,  the  judgment  was  reversed 
his  answer.  Gay  z/.  Fretwell,  9  Wis.  186.  and  the  plea  of  a  lien  in  the  defendant 
Contra  in  Michigan.  Gratwick,  etc.,  was  held  to  be  good  and  sufficient  in 
Lumber  Co.  v.  Lewis,  66  Mich.  533.  law. 

In  Third  Party.  —  A  defendant  can-  Under  the  present  practice  \x\  Penn- 

not  set  up  as  a  defense  that  other  par-  sylvania,  the  defense  in  replevin  is  set 

ties    who   are    not    defendants    have   a  up  by  affidavit  of  defense  and  not  by 

lien    on    the    property    which    entitles  plea. 

them  to  the  right  of  possession.  Laugh-  5,  The  matter  to  be  supplied  within 

lin  V.  Thompson,  76  Cal.  287.  [  ]  will  not  be  found  in  the  reported  case. 

Facts  Constituting  Lien.  —  Where  the  6.  The  matter  enclosed  by  [  ]  will  not 

defendant  files  a  plea  of  lien,  the  facts  be  found  in  the  reported  case. 
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says,  that  the  said  John  Gray  ought  not  to  have  and  maintain  his 
aforesaid  action  thereof  against  him,  because  he  saith  that  the  said 
store  of  goods  in  the  said  declaration  mentioned,  consisting  princi- 
pally of  ironmongery,  hardware,  paints,  etc.,  etc.,  etc.,  was  con- 
ducted and  managed  by  the  %2i\.6.  James  \\Vilson\,  and  the  purchasing 
and  selling  of  the  wares  and  merchandise  of  said  store  was  attended 
to  and  conducted  by  the  s?iid  James  [IVe/son],  in  pursuance  and 
under  the  provisions  and  terms  of  an  article  of  agreement  entered 
into  and  executed  by  and  between  the  said  James  [  IVt'lson]  and  John 
YGray^,  on  the  1st  oi  August,  i829,  and  that  the  said  James  [IVi/son], 
in  conducting  and  managing  said  store,  and  in  makmg  purchases 
for  the  same,  advanced  and  expended  his  own  money  and  funds  to  a 
large  amount,  to  wit,  to  the  amount  oi  five  thousand  doWaxs,  and  that 
the  saxd  James  \^lVilson\  in  conducting  and  making  said  store  as 
aforesaid,  and  making  purchases  for  the  same,  incurred  and  became 
responsible  for  debts  to  a  large  amount,  to  wit,  to  the  amount  oi  five 
thousand  dollars,  which  debts  and  responsibilities  have  been  since 
paid,  discharged  and  satisfied  by  the  sa\d  James  [JVt'/son],  out  of  and 
with  the  money  and  funds  of  him,  the  said  James  [IVi/son],  by  reason 
of  which,  and  on  account  of  the  money  and  funds  so  as  aforesaid 
advanced  by  him,  the  said  James  [IVi/sonl,  and  the  debts  and  liabili- 
ties so  as  aforesaid  incurred,  and  for  which  he,  the  said  James  [  JVi7- 
son\  was  liable,  which  have  since  been  paid  and  satisfied  by  him,  the 
said  James  [PVi/son],  he,  the  said  James  [IViVson],  acquired  and  had 
a  lien  upon  the  goods  and  chattels  and  the  said  books  of  entry 
and  account  kept  by  him,  the  said  James  [Wilson'],  in  the  said 
declaration  of  the  aforesaid  y^/^«  [(^r«v]  mentioned,  which  said 
books  of  entry  and  account  were  deposited  by  him,  the  said  James 
[  Wilson'],  in  the  hands  of  William  M.  Biddle,  Esq.,  and  that  the  said 
James  \  Wilson]  was  entitled  to  the  possession  of  the  said  goods  and 
the  said  books  of  entry  and  account  in  said  declaration  mentioned, 
and  to  have,  keep  and  maintain  the  possession  of  the  said  goods  and 
chattels,  and  the  said  books  of  entry  and  accounts,  until  he,  the  said 
James  [Wilson],  yaas  fully  refunded,  reimbursed,  satisfied,  released 
and  discharged  by  the  said  Jo hti  [Gray],  for  and  on  account  of  the 
money  and  funds  by  him,  the  said  J a7nes  [Wilson],  so  as  aforesaid 
advanced  and  expended,  and  that  he,  the  said  James  [Wilson],  hath 
not  been  refunded,  reimbursed  and  satisfied  by  the  said  John  [Gray], 
for  the  money  and  funds  so  as  aforesaid  by  him,  the  sa\d  James  f  Wil- 
son\,  advanced  and  expended,  and  that  he,  the  said  James  [Wilson], 
hath  not  been  released  and  discharged  by  the  said  J}hn  [Gray]  from 
the  debts  and  liabilities  by  him,  the  said  James  [Wilson],  so  as  afore- 
said incurred;  but  that  the  same  have  been  paid  and  satisfied  by  him, 
the  said  James  [Wilson],  without  this,  that  the  property  of  the  said 
goods  and  chattels,  and  of  the  said  books  of  entry  and  account  at 
the  time  when,  etc.,  was  in  the  said  John  [Gra\^,  as  by  the  said  decla- 
rations of  the  said  John  [Gray]  is  supposed;  and  this  he,  the  said 
James  [  Wilson],  is  ready  to  verify.  [Whereupon  he  prays  judgment 
and  a  return  of  the  said  goods  and  chattels  to  be  adjudged  to  him. 
(^Signature  of  attorney  as  in  Form  No.  1776S.)Y 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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b.  Fop  Services  and  Expenditures. 

Form  No.  iTJT  Z' 
(Precedent  in  Richards  v.  Gaskill,  39  Kan.  428.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  9537. ) 

Now  come  the  said  defendants,  Richards  and  Curl,  and  for  an 
amended  answer  to  the  plaintiff's  petition,  say:J2 

That  for  a  year  last  preceding  the  commencement  of  this  action 
they  were  engaged  in  the  business  of  real-estate  agents  in  Ottaiva, 
Kansas;  that  about  the  \7tfi\  day  of  \Noz'e7nber'\,  i8<96\  the  plaintiff 
placed  in  their  hands  for  sale  or  exchange  for  other  real  estate  cer- 
tain real  estate  then  owned  by  him  in  Ottawa,  Kansas;  that  about  the 
same  time  one  W.  H.  Cofield  2X^0  placed  in  their  hands  for  exchange 
certain  real  estate  by  him  owned  in  Illinois;  that  while  said  proper- 
ties were  so  as  aforesaid  in  the  hands  of  the  defendants  with  full 
knowledge  on  the  part  of  both  plaintiff  and  said  Cofield  that  the 
defendants  occupied  such  relations  to  both  the  said  parties,  these 
defendants  set  on  foot  negotiations  between  the  plaintiff  and  said 
Cofield  iox  the  exchange  of  their  said  properties,  and  rendered  such 
services  as  were  proper  for  them  to  render  to  both  of  said  parties  in 
and  about  said  negotiations,  and  particularly  at  the  express  instance 
and  request  of  plaintiff,  paid  out  and  expended  ttventy-fivc  dollars  in 
changing  the  terms  of  an  incumbrance  on  the  property  of  said 
Cofield  so  that  plaintiff  could  accept  the  same,  and  at  the  request  of 
plaintiff  prepared  a  conveyance  from  plaintiff  to  Cofield  ^n(\  one  from 
said  Cofield  to  plaintiff.  The  conveyance  so  prepared  by  defendants 
from  Cofield  to  plaintiff  was  executed  by  Cofield  and  delivered  to 
these  defendants  at  the  instance  and  direction  of  plaintiff,  and  is  the 
instrument  for  which  this  suit  is  brought;  and  said  exchange  of  prop- 
erty so  set  on  foot  by  the  defendants  was  fully  carried  out  and  per- 
fected, and  a  reasonable  value  of  the  services  so  as  aforesaid  rendered 
by  the  defendants  to  plaintiff  in  and  about  said  exchange  and  in  and 
about  the  preparation  of  the  conveyances  therefor  was  eighty  doWixrs; 
but  plaintiff  refuses  to  pay  said  amount  or  any  part  thereof,  nor  has 
plaintiff  repaid  to  the  defendants  any  part  of  the  money  by  them 
paid,  laid  out  and  expended  to  procure  said  exchange,  and  the 
defendants  retain  the  possession  of  said  instrument  of  writing  as 
they  well  may  by  reason  of  their  lien  thereon  for  the  sums  so  due  to 
them  for  the  services  and  expenditures  in  and  about  the  business 
of  the  plaintiff  so  as  aforesaid  rendered,  and  in  and  about  the  prepa- 
ration of  said  conveyance. 

[(Signatures  of  attorneys  as  in  Form  No.  9531^^ 

1.  The  district  court  sustained  a  de-        2.  The  matter  enclosed  by  and  to  be 

murrer  to  this  answer  by  the   plaintiff  supplied  within  [  ]  will   not  be  found 

on   the  ground  that  it  failed   to  state  in  the  reported  case, 
facts  sufficient  to  constitute  a  defense.         3.  The  matter  to  be  supplied  within 

The  appellate  court   held  that  it  was  [  ]  will  not  be  found  in   the  reported 

error  to  sustain  a  demurrer  to  the  first  case, 
count,  but  not  as  to  the  second.     The 
first  count  is  here  set  out. 
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e.  By  Innkeeper  for  Keeping  Horse. 

Form  No.  iTJT /\.^ 
(Bullitt's  Civ    Code  Ky.  (1895),  p.  652.) 

{^Title  of  court  and  cause  as  in  Eoj-m  No.  1336.) 

The  defendant  says  that  he  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  beUef  whether  or  not  the  plaintiff  is  the  owner  of 
the  horse  in  the  petition  mentioned,  and  denies  that  he  (or  tAe 
defendant)  detains  or  has  detained  it  (or  the  horse  in  the  petition  men- 
tioned) without  right,  for  he  says  that,  on  the  first  day  ol  July.,  igOO, 
he  was,  and  ever  since  has  been,  an  inn-keeper  (or  a  tavern-keeper), 
and  that,  on  said  day,  a  traveler  (or  the  plaintiff,  who  7c>as  traveling,) 
brought  said  horse  to  the  defendant's  inn  (or  tavern)  and  required 
the  defendant  to  feed  and  take  care  of  it,  which  the  defendant  has 
done  ever  since,  and  that  he  is  reasonably  entitled  to  thirty-fotcr  dol- 
lars therefor,  and  holds  said  horse  by  reason  of  his  lien  for  said 
charges. 

Wherefore  the  defendant  makes  this  answer  a  counterclaim  against 
the  plaintiff,  and  asks  for  a  judgment  against  him  for  said  thirty-four 
dollars  and  for  the  amount  of  charges,  at  the  rate  of  two  dollars  per 
week,  which  may  accrue  whilst  said  horse  shall  continue  in  defend- 
ant's possession,  and  costs,  and  for  a  sale  of  said  horse  to  satisfy 
said  judgment  (or  for  a  sale  of  said  horse  to  pay  said  thirty-four  dollars 
and  the  amount  of  charges,  at  the  rate  of  tivo  dollars  per  week,  which 
may  accrue  7vhilst  said  horse  shall  continue  in  the  defendant' s  possession), 
and  for  any  other  relief  he  may  appear  entitled  to. 

Oliver  Ellsworth,  Attorney. 

(  Verification.  )2 

XV.  REPLICATION  OR  REPLY.^ 
1.  To  Plea  of  Jurisdiction. 


1.  See,  generally,  supra,  note  3,  p. 
322. 

2.  For  the  formal  parts  of  a  verifica- 
tion in  a  particular  jurisdiction  see  the 
title  Verifications. 

3.  Beplication,  Generally.  —  A  repli- 
cation is  necessary  where  defendant's 
plea  does  not  bring  the  pleadings  to  a 
single  issue.  Thus,  where  a  pleaof  prop- 
erty in  the  defendant  or  in  a  stranger 
is  held  to  be  mere  inducement  to  a  trav- 
erse of  the  plaintiff's  title,  the  plaintiff 
must  reply  such  facts  as  show  absolute 
title  in  him.  Dixon  v.  Thatcher,  14 
Ark.  141;  Lamoite  v.  Wisner,  51  Md. 
543;  Warfield  v.  Walter,  11  Gill  &  J. 
(.Md.)  80;  Chambers  v.  Hunt,  22  N.  J. 
L.  552;  Prosser  v.  Woodward,  21 
Wend.  (N.  Y.)  205.  But  where  such 
pleas  are  held  to  deny  property  in  plain- 
tiff the  issue  is  completed  and  no  reply 
is  necessary.  Darter  z/.  Brown,  48  Ind. 
395;  Landers  v.   George,  40  Ind.   160; 


Williams  v.  Mathews,  30  Minn.  131. 
And  if  a  reply  be  filed  it  may  be  struck 
out  on  motion  or  demurrer.  Darter  v. 
Brown,  48  Ind.  395. 

Bequisites  of  Replication  or  Beply, 
Generally.  —  For  the  formal  parts  of  a 
replication  or  reply  in  a  particular  juris- 
diction see  the  title  Replications  and 
Replies,  post.  p.  344. 

Must  Traverse  or  Confess  and  Avoid.  — 
A  replication  must  traverse  a  plea  or 
some  one  part  of  it,  or  else  confess  and 
avoid  it  by  the  introduction  of  some 
new  fact,  which,  if  true,  shows  the 
plea  to  be  of  no  importance.  Boies  v. 
Witherell,  7  Me.  162;  Prosser  v. 
Woodward,  21  Wend.  (N.  Y.)  205. 

Where  a  defendant  pleaded  that,  at 
the  time  of  the  taking,  the  property 
of  the  horse  was  in  one  G.  ,and  traversed 
the  alleged  property  of  the  plaintiff,  a 
replication  that  the  property  and  title 
of  G. ,  if  he  had  a.ny,  was  derived   by 
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Form  No.  17775. 

(Precedent  in  Wilkinson  v.  Fleming,  30  111.  359.)' 
\(^Title  of  court  atid  cause  as  in  Fortn  No.  11 820. ^^ 
And  the  said  plaintiffs,  as  to  the  defendant's  ^/^j-/ and //^/r</ pleas 
severally  pleaded,  sdiy  precludi  non,  because  they  say  that  they  did 
not  exercise  the  franchises  appertaining  to  the  said  Terre  Haute, 
Alton  and  St.  Louis  Railroad  in  the  name  of  said  corporation,  nor  did 
they  collect  and  receive  bills,  tolls,  etc.,  in  the  name  of  said  corpo- 
ration, nor  was  process  issued  in  the  suits  mentioned  in  said  pleas 
as  the  agents  of  the  plaintiffs  exercising  said  franchise  in  the  name 
of  said  corporation,  as  alleged  in  said  plea,  nor  was  said  suit 
defended  by  the  attorney  of  plaintiffs,  but  they  allege  that  said  cor- 
poration was  defended  by  attorney  of  said  corporation,  and  this  they 
pray  may  be  inquired  of  by  the  country. 

And  for  a  further  replication  in  this  behalf  the  said  plaintiffs  say  that 
the  said  Shook  did  not  recover  a  judgment  in  manner  and  form  as  he 
has  alleged  in  the  said  yfri-/ and  second  ^\e3.s,\  and  this  they  pray  may 
be  inquired  of  by  the  country. 

And  for  a  further  replication,  plaintiffs  say  that  there  was  no  such 
execution  issued  and  levy  made  as  alleged  in  said  pleas  of  defendant; 
and  of  this  they  put  themselves  upon  the  country. 

And  for  a  further  replication,  plaintiffs  say  that  the  property  levied 
upon,  as  in  said  pleas  alleged,  was  not  the  property  of  the  defendant 
in  said  execution,  but  was  the  property  of  the  said  plaintiffs,  and  was 
not  liable  to  be  levied  upon  by  said  execution;  and  this  they  pray 
may  be  inquired  of  by  the  country. 

{(^Signature  of  attorney  as  in  Form  No.  17820.y\^ 

Form  No.  17776.* 
■    (Bullitt's  Civ.  Code  Ky.  (1895),  p.  678.) 

(^Title  of  court  and  cause  as  in  Form  No.  llOSIf.^ 

The  plaintiff  denies  that  the  horse  in  previous  pleadings  mentioned 

a  sale  thereof  to  him  by  the  defendant;  answer  as  to  one  of  those  two  persons, 

after    which    sale,  the   plaintiff,    being  Phillips  v.  Townsend,  4  Mo.  loi. 

ignorant  of   any  previous  sale  of  the  De  Injuria.  —  A  replication  (/t"  injuria 

horse,  purchased  the  horse  of  the   de-  is    improper    in    replevin.       Chit.    PI. 

fendant  and  paid  a  full  and  valuable  (3d     Am.     from     2d     Lond.    ed.)     560; 

consideration  to  the  defendant,  he,  the  Hopkins  v.  Hopkins,  10  Johns.  (N.  Y.) 

defendant,  warranting  the  horse  then  to  369. 

be  his  and  that  he  had  a  good  right  to  1.  To  this  replication  a  rejoinder  was 

sell  it,  was  held  bad.     Boies  v.  Wither-  filed,  and  upon  trial  by  the  court  it  was 

ell,  7  Me.  162.  held  that  the  facts  in  evidence  showed 

Must  Not  Traverse  Matter  of  Induce-  that  the  trustees  did    business  in   the 

ment. —  The  plaintiff  will  not    be  per-  name  of   the   company;  that   they   de- 

mitted  to  deny  matter  of  inducement  fended  the  original  action  against  the 

alleged  in  the  introductory  part  of  the  company,  and  that  the  property  in  their 

defendant's  plea  or  avowry.     Boswell  z-.  hands    was    liable    and    was    properly 

Green.  25   N.  J.  L.  390;  Brown  v.  Bis-  taken  in  execution, 

sett,  21  N.  J.  L.  267;  Prosser  v.  Wood-  2.  The  matter  to  be  supplied  within 

ward,  21  Wend.  (N.  Y.)  205.  []  will   not  be   found  in   the  reported 

Must  Answer  Plea  Fully.  —  Where  the  case, 

defendant  pleads  property  in  two  per-  3.  See,  generally,  supra,  note   3,    p. 

sons,  the  replication  is  bad  if  it  fails  to  325. 
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was  subject  to  the  execution  digdiix\%t  Joseph  Smith,  in  the  defendant's 
answer  mentioned;  and  says  that,  during  the  time  when  said  execu- 
tion was  in  the  defendant's  hands,  said  Joseph  Smith  was  a  house- 
keeper with  a  family  resident  in  Kentucky,  and  that  said  horse  was 
his  only  work-beast,  and  was  not  worth  over  one  hundred  and  fifty 
dollars,  and  that  said  Joseph  Smith,  after  the  issuing  of  said  execu- 
tion, sold  and  delivered  said  horse  to  the  plaintiff  for  a  valuable  con- 
sideration. Jeremiah  Mason,  Attorney. 
(  Verification.') 

2.  To  Plea  of  Property  in  Defendant  or  Third  Person. 

Form  No.  17777.' 

(^Title  of  court  and  cause  as  in  Form  No.  17828.) 

And  the  said  plaintiff,  by  Jeremiah  Mason,  his  attorney,  as  to  the 
said  plea  in  bar  of  the  said  defendant  to  the  declaration  of  him,  the 
said  plaintiff,  says  that  he,  by  reason  of  anything  by  the  said  defend- 
ant in  said  plea  above  alleged,  ought  not  to  be  barred  in  his  afore- 
said action,  because  he  says  that  the  property  of  the  said  goods  and 
chattels  in  the  said  declaration  mentioned  was  in  him,  the  said  plain- 
tiff, and  not  in  the  said  defendant,  and  of  this  he,  the  said  plaintiff, 
puts  himself  upon  the  country. 

(^Signature  of  attorney  as  in  Form  No.  17828.) 

XVI.  Verdict. 
1.  In  General. 

Form  No,  17778.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  707.) 

We,  the  jury,  find  that  the  plaintiff  is  entitled  to  recover  (or  thai 
the  defendant  is  entitled  to  a  return  of)  the  two  horses  in  the  petition 
mentioned ;  and  that  the  bay  horse  therein  mentioned  is  of  the  value 
of  ninety  dollars  and  that  the  gray  horse  therein  mentioned  is  of  the 
value  of  seventy-five  dollars;  and  we  assess  the  damages  for  the  taking 
and  detention  (or  for  the  taking  or  for  the  detention)  thereof  at  twelve 
dollars.  Charles  Eaton,  Foreman. 

2.  For  Plaintiflf. 
a.  In  General. 

Form  No.  iTTjg.^ 

(Horner's  Stat.  Ind.  (1901),  §  1571.) 
We,  of  the  jury,  find  that  the  defendant  did  wrongfully  take  (or 

1.  This  is  substantially  the  replica-  the  jury  must  assess  its  value  and 
tion  in  Wilson  v.  Gray,  8  Watts  (Pa.)  damages  for  the  taking  or  detention,  if 
25.  Upon  this  replication  issue  was  their  verdict  authorizes  a  judgment  for 
joined.  the  recovery  or  return  of  the  property. 

2.  Kentucky.  —  In  actions  for  the  re-  Bullitt's  Civ.  Code  (1895),  §  330. 
covery  of   specific   personal   property,  3.  In  Jostice's  Cotirt. —  In  an  action 
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detain,  as  the  case  may  be)  the  property  of  the  plaintiff  named  in 
the  complaint;  and  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  eleven  dollars. 

Job  Hays,  Foreman. 

b.  And  Assessing  Value  of  Property. 
Form  No.  i  7780.^ 

(Precedent  in  Corbell  v.  Childers,  17  Oregon  52g.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5930. y]"^ 

We,  the  jury  impaneled  to  try  the  above  cause,  find  for  the  plain- 
tiff, as  follows:  i.  That  the  plaintiff  is  entitled  to  the  immediate 
return  and  possession  of  the  following  articles  of  property  named  in 
plaintiff's  complaint,  to  wit:  Two  old  two-horse  wagons;  one  sulky 
hay-rake;  one  disc  harrow;  <?«<?  Buford  gang-plow;  /w<?  walking-plows; 
one  hundred  htd^d.  of  hogs,  more  or  less;  and  we  further  find  that  the 
wagons  are  of  the  value  of  thirty  dollars,  the  sulky  hay-rake  is  of  the 
value  oi  fifteen  CioWdLVs,  the  disc  harrow  is  of  the  value  of  thirty  dollars, 
the  Buford  gang-plow  is  of  the  value  of  thirty  dollars,  the  two  walking- 
plows  are  of  the  value  of  ten  dollars,  and  the  hogs  are  of  the  value  of 
one  hundred  dollars, 

/.  D.  Applegate,  Foreman. 

3.  For  Defendant. 

a.  For  Return  of  Property. 

Form  No.  I  7  7  8  i  .* 

(Horner's  Stat.  Ind.  (1901),  §  1571.) 
We,  the  jury,  find  that  the  defendant  did  not  wrongfully  take  (or 
detain,  as  the  case  may  be)  the  property  of  the  plaintiff;  and  that  the 
defendant  have  return  thereof. 

Job  Hays,  Foreman. 

b.  Fop  Return  of  Property  or  Recovery  of  Value  and  Damages. 

Form  No.  17782. 
(Precedent  in  Berthold  v.  Fox,  21  Minn.  51.)^ 
We,  the  jury,  find  for  the  defendants,  and  for  the  return  of  the 

in  a  justice's  court,  it  is  not  necessary  3.  The  matter  to  be  supplied  within 

that  the  jury  assess   the  value  of  the  []  will  not   be   found  in   the  reported 

property  or  the  damages  for  the  taking  case. 

or   detention    thereof,   as    required  by  4.  See  supra,  note  3,  p.  327. 

section  549  of  the  revised  statutes,  that  6.  In  this  case  the  plaintiff  had  ob- 

section     applying    to    proceedings    in  tained  possession  of  the  property  under 

courts    of    record    only.       Burket    v.  the  writ,  and  the  finding  of  the  value 

Pheister,  114  Ind.  503.  was   therefore    proper.      No   objection 

1.  Oregon. —  Hill's  Anno.  Laws  (1892),  was  made  to  the  verdict,  but  the  clerk 
g  214.  erroneously  entered  an  absolute  money 

2.  This  verdict  was  held  to  contain  judgment  thereon  for  the  defendant, 
all  that  is  required  by  the  statute,  and  It  was  held  t'lat  the  district  court 
could  not  be  objected  to  for  lack  of  might,  in  its  discretion,  amend  the 
particularity  in  simply  stating  that  the  judgment  so  as  to  make  it  conform  to 
jury  found  for  the  plaintiff.  the  verdict. 
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raft  taken  by  the  plaintiff;  and  in  case  a  return  cannot  be  had,  we 
find  the  value  of  the  said  raft  to  be  %2,100,  and  damages  for  detain- 
ing the  same  to  be  %817.95,  making  a  total  of  $3,317.95. 
[{Signature  as  in  Form  No.  1778 l.)Y 

e.  Fop  Nominal  Damages. 

Form  No.  17783. 

(Precedent  in  Hoffman  v.  Noble,  6  Met.  (Mass.)  71.)* 

The  jury  find  that  the  defendants  came  into  possession  of  the 
property  alleged  to  be  detained  by  them,  without  a  knowledge  of 
its  having  been  obtained  fraudulently,  and  that  the  defendants 
advanced  thereon  the  sum  of  $1,005.53  in  good  faith,  and  in  the 
usual  course  of  business;  arid  so  they  find  that  said  defendants  are 
not  guilty  in  manner  and  form  as  the  plaintiffs  in  their  writ  have 
alleged;  and  they  assess  damages  in  the  sum  of  one  cent. 

[{Signature  as  in  Form  No.  17781.)]^ 

XVII.  JUDGMENT.3 

1.  In  General. 


a.  For  Plaintiff. 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  The  plaintiffs  in  this  case  re- 
plevied certain  wine  sold  by  them  as 
auctioneers,  and  the  ground  of  their 
case  was  that  a  delivery  of  the  wine 
was  obtained  by  the  purchasers  by  a 
fraudulent  representation  on  their  part, 
and  so  the  property  did  not  pass  to 
them;  and  that  the  defendants,  not 
being  purchasers  and  holders  for  value, 
at  least  at  the  time  of  the  trial,  had  no 
better  title.  Upon  the  verdict  returned 
judgment  was  rendered,  at  the  motion 
of  the  defendants,  for  a  return  of  the 
wine  to  the  defendants,  which  judg- 
ment, with  the  rulings,  etc.,  was  sus- 
tained by  the  appellate  court. 

3.  Requisites  of  Judgment,  Generally.  — 
For  the  formal  parts  of  a  judgment  in 
a  particular  jurisdiction  see  the  title 
Judgments  and  Decrees,  vol.   10,   p. 

645. 

A  judgment  should  conform  to  the 
verdict  or  the  findings  of  court  and 
should  not  embrace  any  issue  not  cov- 
ered by  verdict  or  findings.  Greene  v. 
Lewis,  85  Ala.  221;  Cooke  v.  Aguirre,  86 
Cal.  47g;  Cummings  v.  Stewart,  42  Cal. 
230;  Holliday  v.  McKinne,  22  Fla.  153; 
Hanford  v.  Obrecht,  38  111.  493;  McKeal 
V.  Freeman,  25  Ind.  151;  Flanagan  v. 


McWilliams,  52  Iowa  148;  Corn  Exch. 
Bank  v.  Blye,  54  Hun  (N.  Y.)  312;  Poor 
z:  Woodburn,  25  Vt.  234;  Riess  v. 
Delles,  45  Wis.  662;  Young  v.  Lego,  38 
Wis.  206. 

Rights  of  Third  Parties.  —  The  judg- 
ment must  not  settle  the  rights  of  third 
parties  who  are  not  parties  to  the 
record.  Edward  v.  McCurdy,  13  111. 
496. 

Against  Personal  Representative.  — 
Where  the  action  is  against  a  person 
as  administrator  or  executor,  the  judg- 
ment should  be  against  him  in  his 
official  character.  Ranney  v.  Thomas, 
45  Mo.  Ill;  State  v.  Dailey,  7  Mo.  App. 
548. 

Joint  Judgment.  —  Where  the  posses- 
sion of  the  defendants  was  joint  and 
they  were  connected  in  all  the  trans- 
actions in  which  the  action  arose,  .1 
joint  judgment  is  proper.  West  Michi- 
gan Sav.  Bank  v.  Howard,  52  Mich. 
423;  Watson  V.  Buckler,  29  Oregon  235. 

Judgment  for  Both  Parties.  —  Where 
the  plaintiff  is  entitled  to  recover  as  to 
distinct  parcels  or  a  portion  of  the  arti- 
cles sued  for  and  the  defendant  is  enti- 
tled to  recover  as  to  others,  a  judgment 
may  be  rendered  accordingly,  but  a 
judgment  for  the  recovery  of  undivided 
portions  of  entire  or  distinct  lots  is  im- 
proper.    Bates  V.  Stanley,  51  Neb.  252; 
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Phipps  V.  Taylor,  15  Oregon  484;  Lan- 
yon  V.  Woodward,  65  Wis.  543. 

Property  Affected,  —  A  judgment  for 
return  of  the  property  can  cover  only 
such  property  as  was  replevied.  Mat- 
tingly  V.  Crowley,  42  111.  300. 

Description  of  Property.  —  The  prop- 
erty must  be  described  in  the  judgment 
with  certainty,  so  that  it  may  be  capable 
of  identification.  Cooke  v.  Aguirre,  86 
Cal.  479;  Hogue  v.  Fanning,  73  Cal.  54; 
Welch  V.  Smith,  45  Cal.  230;  Holliday 
V.  McKinne,  22  Fla.  153;  Coleman  v. 
Reel,  75  Iowa  304;  Herring  v.  Corder, 
49  Mo.  App.  378;  Carrier  v.  Carrier,  71 
Wis.  in. 

Alternative  Judgment.  —  It  is  a  general 
rule  that  the  judgment  should  be 
for  the  return  of  the  property  or  the 
recovery  of  its  value  in  case  a  return 
cannot  be  had.  Greene  v.  Lewis,  85 
Ala.  221;  Swantz  :.■.  Pillow,  50  Ark. 
300;  Woui  V.  Ford,  37  Ark.  544;  Etche- 
pare  7-.  Aguirre,  gi  Cal.  2S8;  Thompson 
V.  Laughlin,  91  Cal.  313;  Claudius  v. 
Aguirre.  89  Cal.  501;  Burke  v.  Koch, 
75  Cal.  356;  Stevenson  v.  Lord,  15  Colo. 
131;  MacLachlan  -..  Pease,  171  111.  527; 
Janes  v.  Gilbert,  168  111.  627;  Thompson 
V.  Eagleton,  33  Ind.  300;  Marshall  :■. 
Bunker,  40  Iowa  121;  Clark  v.  Warmer, 
32  Iowa  2ig;  Chase  County  Nat.  Bank 
V.  Thompson,  54  Kan.  307;  Clouston 
V.  Gray,  48  Kan.  31;  Ponceler  v.  Mar- 
shall, 45  Kan.  672;  Boyd  v.  Huffaker, 
40  Kan.  634;  Reid  v.  King,  89  Ky.  388; 
Pabst  Brewing  Co.  v.  Butchart.  68  Minn. 
300;  French  v.  Ginsburg,  57  Minn.  264; 
Leonard  v.  Maginnis,  34  Minn.  506; 
Bond  V.  Griffin,  74  Miss.  599;  Fowler 
r.  Carr,  55  Mo.  App.  145;  Peters  v. 
Lowenstein,  44  Mo.  App.  406;  Martin  v. 
Foltz,  54  Neb.  162;  Scott  z.  Burrill,  44 
Neb.  755;  Roberson  v.  Reiter,  38  Neb. 
198;  Alfen  V.  Judson,  71  N.  Y.  77;  In- 
gersoll  V.  Bostwick,  22  N.  Y.  425;  Dows 
V.  Greene,  32  Barb.  (N.  Y.)  490;  Wolf 
V.  Farley,  (C.  PI.  Gen.  T.)  16  N.  Y. 
Supp.  168;  Horton  v.  Home,  99  N. 
Car.  219;  Smith  v.  Smith,  17  Oregon 
444;  Thompson  t.  Lee,  19  S.  Car.  489; 
Pitts  Agricultural  Works  v.  Young,  6 
S.  Dak.  557;  Eidson  v.  Woolery.  10 
Wash.  225;  Baxter  v..  Berg,  88  Wis. 
399;  Bleiler  v.  Moore,  88  Wis.  43S; 
Gaynor  v.  Blewitt,  69  Wis.  582;  Fugina 
V.  I3rownlie,  65  Wis.  628. 

But  undercertain  circumstances,  such 
as  where  the  property  is  already  in  the 
possession  of  the  successful  parties  or 
where  a  return  of  the  property  is  not 
demanded,  a  judgment  in  the  alterna- 
tive is  not  necessary.     Kirby  v.  Tomp- 


kins, 48  Ark.  273;  Brown  r.  Johnson, 
45  Cal.  76;  Horn  v.  Citizens  Sav.,  etc., 
Bank,  8  Colo.  App.  535;  Prentiss  v. 
Moore,  3  111.  App.  539;  Clouston  v. 
Gray,  48  Kan.  31;  Babb  v.  Aldrich,  45 
Kan.  218;  Hanscom  v.  Burmood,  35 
Neb.  504;  Phipps  v.  Taylor,  15  Oregon 
484;  Summer  v.  Kelly,  38  S.  Car.  507; 
Evans  v.  Graham,  50  Wis.  450. 

Betnrn  of  Property. — The  judgment 
should,  as  a  general  rule,  direct  a  return 
of  the  property,  since  recovery  of  pos- 
session is  the  purpose  of  the  proceeding. 
Etchepare  v.  Aguirre,  91  Cal.  288; 
Kneebone  v.  Kneebone,  83  Cal.  645; 
McNamara  v.  Lyon,  69  Conn.  447; 
Walko  V.  W^alko.  64  Conn.  74;  Pratt  7.'. 
Tucker,  67  111.  346;  Underwood  v. 
White,  45  111.  437;  Van  Meter  v.  Bar- 
nett,  119  Ind.  35;  Smith  v.  Mosby,  r^8 
Ind.  445;  Balm  v.  Nunn,  63  Iowa 
641;  Mason  v  Richards,  12  Iowa 
73;  Saffell  V.  Wash,  4  B.  Mon.  (Ky.) 
92;  Tuck  V.  Moses,  58  Me.  461;  Moul- 
ton  V.  Bird,  31  Me.  296;  Giroux  v. 
Wheeler,  163  Mass.  48;  Hoffman  v. 
Noble,  6  Met.  (Mass.)  68;  Frederick 
V.  Circuit  Judge,  52  Mich.  529;  Kelso 
V.  Saxton,  40  Mich.  666;  State  7 .  Dunn, 
60  Mo.  64;  Lavelle  v.  Lowry,  5  Mont. 
498;  Goodman  z.  Kennedy,  10  Neb. 
270;  Bailev  v.  Clafiin,  (N.  Y.  Super. 
Ct.  Gen.  T.)  36  N.  Y.  St.  Rep.  82; 
Smith  V.  Aurand,  10  S.  &  R.  (Pa.)  92; 
Easton  v.  Worthington,  5  S.  &  R.  (Pa  ) 
130;  Farnham  v.  Chapman,  60  Vt.  338; 
Hotchkiss  V.  .A.shley,  44  Vt.  195;  Kaeh- 
ler  V.  Dobberpuhl,  60  Wis.  256;  Dela- 
ney  v.  Canning,  52  Wis.  266. 

But  where  the  property  has  been  de- 
livered to  the  prevailing  party  or  where 
a  delivery  is  impossible,  or  if  in  justice 
return  should  not  be  made,  a  judgment 
for  return  should  not  be  rendered. 
Cooke  V.  Aguirre.  86  Cal.  479;  Hulman 
V.  Benighof.  125  Ind.  481;  Smith  v. 
Dodge,  37  Mich.  354;  Oppenheim  v. 
Lewis,  20  N.  Y.  App.  Div.  332. 

Value  of  Property  —  Genei-ally.  —  The 
judgment  should  contain  the  value  of 
the  property,  especially  where  a  return 
of  the  property  cannot  be  had.  Burke 
V.  Koch,  75  Cal.  356;  Foster  v.  Bring- 
ham.  99  Ind.  505;  Jandt  v.  Potthast, 
102  Iowa  223;  Clouston  v.  Gray,  48 
Kan.  31;  Benesch  v.  Weil,  69  Md.  276; 
Olin  V.  Lock  wood,  102  .Mich.  443;  Up- 
ham  V.  Caldwell,  too  Mich.  264;  Rob- 
ertson V.  Davidson,  14  Minn.  554;  Wm. 
S.  Merrill  Chemical  Co.  v.  Nickells,  66 
Mo.  App.  67S;  Bates  v.  Stanley,  51  Neb. 
252;  Citizens  Nat.  Bank  v.  Wedgwood, 
45    Neb.     143;    Lininger,    etc.,  Co.    v. 
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Form  No.  17784.' 

(Horner's  Stat.  Ind.  (1901),  §  1571.) 

{Set  out  verdict  of  jury  ^ 

It  is  therefore  adjudged  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  seven  dollars,  with  interest  from  this  date,  and  his  costs 
and  accruing  costs. 

Abraham  Kent,  Justice. 

b.  For  Defendant. 

Form  No.  17785.' 

(Horner's  Stat.  Ind.  (1901),  §  1571.) 

{Set  Old  verdict  of  jury. ^ 

It  is  therefore  adjudged  that  the  defendant  be  acquitted  in  this 
action,  and  recover  of  the  plaintiff  his  costs,  and  that  he  have  return 
of  said  property. 

Abraham  Kent,  Justice. 


Mills,  29  Neb.  297;  Hall  v.  Tillman, 115 
N.  Car.  500;  Nashville  Ins.,  etc.,  Co. 
V.  Alexander,  lo  Humph.  (Tenn.)  378; 
Pranke  v.  Herman,  76  Wis.  428; 
Kloety  V.  Delias,  45  Wis.  4S4.  But 
where  there  is  no  judgment  for  the 
return  of  the  property  there  can  be 
no  judgment  for  its  value.  Foster  v. 
Bringham,  99  Ind.  505. 

Special  Interest.  —  Where  the  prevail- 
ing party  has  only  a  special  interest  in 
the  property,  a  judgment  should  be  for 
value  to  the  extent  of  such  interest 
only.  Guy  v.  Doak,  47  Kan.  366;  New 
Home  Sewing  Mach.  Co.  v.  Bothane, 
70  Mich.  443;  Williams  v.  Bresnahan, 
66  Mich.  634;  Gentry  v.  Templeton,  47 
Mo.  App.  55;  Fowler  v.  Haynes.  91  N. 
Y.  346;  Weaver  v.  Darby,  42  Barb.  (N. 
Y.)4ii;  Townsend  v.  Bargy,  57  N.  Y, 
665;  Farwell  v.  Warren,  76  Wis.  527; 
Clark  V.  Lamoreux,  70  Wis.  508. 

0/  Separate  Articles.  —  Where  the  ac- 
tion is  to  recover  possession  of  separate 
articles,  the  judgment  should  specify 
the  value  of  each  article.  Goldsmith 
V.  Willson,  67  Iowa  662;  Whitfield  v. 
Whitfield,  40  Miss.  352;  Blankenship 
V.  Berry,  28  Tex.  448;  Carrier  v.  Car- 
rier, 71  Wis.  III. 

Damages. —  Under  the  present  prac- 
tice, the  judgment  should  award  dam- 
ages, whether  the  action  be  for  the 
taking  or  for  the  detention  of  the  prop- 
erty. Rowark  v.  Lee,  14  Ark.  425; 
Brown  v.  Johnson,  45  Cal.  76;  Witcher 


V.  Watkins,  11  Colo.  548;  Truitt  v. 
Revill,  4  Harr.  (Del.)  71;  Anderson  v. 
Carlin,  24  Fla.  199;  Butler  r.  Mehrling, 
15  111.  4S8;  Thompson  v.  Eagleton,  33 
Ind.  300;  Harrow  v.  Ryan,  31  Iowa 
156;  Higbee  v.  McMillan,  18  Kan.  133; 
Benesch  v.  Weil,  69  Md.  276;  Deal  v. 
Osborne,  42  Minn.  102;  Beale  v.  Dale, 
25  Mo.  301;  Dutro  V.  Kennedy,  9  Mont, 
lor;  Scott  v.  Burrill,  44  Neb.  755; 
Phiileo  V.  McDonald,  27  Neb.  142; 
Lambert  v.  McFarland,  2  Nev.  58;  Jack- 
son V.  Glaze,  3  Okla.  143;  Phipps  v. 
Taylor,  15  Oregon  484;  Ryan,  etc., 
Cattle  Co.  V.  Slaughter,  6  Utah  278; 
Starkey  v.  Waite,  69  Vt.  193;  Hass  v. 
Prescott,  38  Wis.  146;  Beemis  v.  Wylie, 
19  Wis.  318. 

Interest.  —  The  judgment  may  allow 
interest  on  the  value  of  the  property 
from  the  time  it  was  wrongfully  taken. 
Hurd  V.  Gallaher,  14  Iowa  394.- 

1.  Jndiana.  —  If  the  plaintitf  prevail, 
he  shall  have  damages  for  the  taking 
or  detention  of  the  property  and  costs. 
Horner's  Stat.  (1901),  §  1550. 

See  also,  generally,  supra,  note  3, 
p.  329. 

2.  Indiana.  —  If  the  cause  be  dis- 
missed or  the  defendant  prevail,  judg- 
ment shall  be  rendered  in  favor  of  de- 
fendant for  his  costs,  and  that  he  have 
a  return  of  the  property.  Horner's 
Stat.  (1901),  5^  1550. 

See  also,  generally,  supra,  note  3, 
P-  329- 
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2.  For  Return  of  Property  or  its  Value, 

Form  No.  17786.' 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1645.) 

yi7^«  Doe,  plaintiff,      ) 

against  >-  Judgment. 

Richard  Roe,  defendant.  ) 

The  parties  appeared  by  their  attorneys,  and  the  following  jurors: 
Harold  J.  Galpin,  and  eleven  others  from  the  regular  panel,  having 
previously  been  sworn  as  required  by  law,  were  impaneled  to  try  the 
issue  (or  issues),  and,  having  heard  the  evidence,  rendered  the  fol- 
lowing verdict: 

"  We,  the  jury,  find  for  the  plaintiff  the  bay  horse  mentioned  in 
the  complaint,  of  the  value  of  two  hundred  and  t7i'enty- five  dollars; 
also,  one  hundred  CSiOWdi^'a  damages  for  his  detention. 

Harold  J.  Galpin,  Foreman." 

It  is  therefore  ordered,  considered  and  adjudged  by  the  court  that 
the  plaintiff  have  and  recover  of  the  defendant  the  bay  horse  men- 
tioned in  the  complaint,  if  to  be  had;  if  not,  two  hundred  and  twenty- 
five  dollars,  his  value,  and  one  hundred  dollars  damages  for  his  deten- 
tion; also  his  costs  herein  expended. 

Form  No.  17787.* 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  710.) 

(^Title  of  court  and  cause  as  in  Form  No.  11854-.) 

And  thereupon  came  a  jury,  to  wit:  (^naming  the  jurors),  who  being 
sworn  well  and  truly  to  try  the  issue  herein,  found  the  following 
verdict  (^state  the  7c>ords  0/  the  verdict):  Wherefore  it  is  adjudged  by 
the  court  that  the  plaintiff  recover  from  the  defendant  (or  that  the 
defendant  recover  from  the  plaintiff)  the  bay  horse  in  the  petition 
mentioned,  if  to  be  had,  and,  if  not,  ninety  dollars,  its  value;  and  the 
gray  horse  in  the  petition  mentioned,  if  to  be  had,  and,  if  not, 
seventy-five  dollars,  its  value;  and  twelve  dollars  damages  for  the  taking 
and  detention  (or  the  taking  or  the  detention)  of  said  horses,  and  the 
costs  by  the  plaintiff  (or  the  defendant)  herein  expended. 

1.  Arkansas.  —  In  an  action  to  re-  2.  Kentucky. — In  actions  to  recover 
cover  the  possession  of  personal  prop-  specific  personal  property,  the  plaintiff 
erty.  judgment  for  the  plaintiff  may  be  may  have  judgment  for  its  delivery  if 
for  the  delivery  of  the  property,  or  for  same  can  be  had,  and,  if  not,  for  its 
the  value  thereof  in  case  delivery  can-  value  and  for  damages  for  its  deten- 
not  be  had,  and  the  damages  for  the  tion.  If  property  has  been  delivered 
detention.  Where  the  property  has  to  the  plaintiff  and  the  defendant 
been  delivered  to  the  plaintiff  and  the  claims  a  return,  judgment  for  the  de- 
defendant  claims  a  return  thereof,  fendant  may  be  for  the  return  of  the 
judgment  for  the  defendant  may  be  property,  or  its  value  if  return  cannot 
for  the  return  of  the  property,  or  its  be  had,  and  damages  for  taking  and 
value  in  case  a  return  cannot  be  had,  withholding  the  same  Bullitt's  Civ. 
and  the  damages   for  the  taking  and  Code  (1895).  §  388. 

withholding  of  the  property.     Sand.  &         See  also,   generally,    supra,    note  3, 

H.  Dig.  (1894),  §  6398.  p.  329. 

See   also,    generally,  supra,  note  3, 
p.  329- 
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Form  No.  17788.' 

(^Titie  of  court  and  cause  as  in  Form  No.  1186S.) 

This  cause  having  been  brought  on  for  trial  before  the  Honorable 
John  Marshall,  one  of  the  justices  of  said  court,  and  a  jury  at  the 
trial  term  of  this  court,  held  at  the  county  court-house  in  Riverhead 
in  the  said  county  of  Suffolk  on  the  tenth  day  of  October,  a.  d.  i89P, 
and  Richard  Roe,  the  said  defendant,  having  appeared  by  Jererniah 
Mason,  Esq.,  his  counsel  herein,  and  the  issues  herein  having  been 
tried  and  the  jury  having  found  a  verdict  of  all  issues  of  fact  for  the 
plaintiff  and  having  assessed  the  value  of  the  property  at  five  hun- 
dred dollars  and  the  damages  of  the  plaintiff  occasioned  by  the 
taking  and  detention  of  the  said  property  at  one  hundred  dollars,  and 
the  costs  of  the  said  plaintiff  having  been  duly  adjusted  2X  fifty  dol- 
lars. Now  on  mot  0.1  oi  Oliver  Ellsworth,  Esq.,  attorney  for  said 
plaintiff, 

It  is  adjudged  x.\\a.t  John  Doe,  the  said  plaintiff,  do  have  and  recover 
from  Richard  Roe,  the  said  defendant,  the  possession  of  the  following 
personal  property,  to  wit,  {describing  it),  in  the  complaint  herein 
described,  and  also  that  the  said  plaintiff  recover  of  the  said  defend- 
ant one  hundred  dollars  damages  for  the  taking  and  detention  of 
said  property,  together  with  fifty  dollars  costs  of  this  action;  or, 
in  case  a  delivery  of  said  property  to  the  said  plaintiff  cannot 
be  had,  that  said  plaintiff  recover  from  the  said  defendant  the  sum 
oi  five  hundred  dollars,  the  value  of  said  property  as  found  by  the 
jury,  together  with  costs  as  aforesaid,  amounting  in  all  to  the  sum 
of  fi7>e  hundred  and  fifty  dollars. 

{Entry  and  signature  as  in  Form  No.  11868.) 

XVIII.  EXECUTION.^ 

1.  In  Court  of  Record. 

a.  For  Return  of  Property  or  Its  Value. 

(1)  Upon  Judgment  for  Plaintiff. 

Form  No.  17789.' 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1627.) 

State  of  Arkansas,  ) 
County  of  Pulaski.  \ 
The  State  of  Arkansas  to  the  Sheriff  of  Pulaski  County: 

You  are  commanded  to  take  from  Richard  Roe  and  deliver  to  y^/^« 
Doe  a  certain  bay  horse  seven  years  old  {otherwise  described),  if  to  be 
had;  if  not,  then  that  you  cause  to  be  made  of  the  estate  of  the  said 
Richard  Roe  the  sum  of  two  hundred  doWa-vs,  the  value  of  said  horse; 

1.  A'ew  York.  —  Code  Civ.  Proc,  §  title  Exkcutions  Against  Property, 
1730.  vol.  8,  p.  I. 

See    also,   generally,    supra,    note  3,  3.  Arkansas. —  Sand.  &  H.  Dig.  (1894), 

p.  32g.  g  6393. 

2.  For  the  formal  parts  of  an  execution  See  also  list  of  statutes  cited  j«/ra, 
in    a    particular   jurisdiction     see    the  note  i,  p.  158. 

333  Volume  16. 


17789.       REPLEVIN,  CLAIM  AND  DELIVERY.       17791. 

also  the  sum  oi  fifty  dollars  in  damages,  which  sa.\Ci  John  Doe  late  in 
our  circuit  court  recovered  against  the  sdixd.  Richard  Roe;  also  the 
sum  of  thirty-two  dollars,  which  was  adjudged  to  the  said  John  Doe 
for  his  costs  in  that  suit  expended,  and  that  you  have  said  sum  of 
money  within  sixty  days  to  render  to  the  %z\6.  John  Doe  his  damages 
and  costs  aforesaid. 

(seal)  In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court  this  tenth  day  of  January,  i8d5. 

Calvin  Clark,  Clerk. 

Form  No.  17790.' 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  717.) 

(^Title  of  court  and  cause,  and  address  as  in  Form  No.  8872.^ 
We  command  you  forthwith  to  take  and  deliver  to  John  Doe,  the 
plaintiff  in  the  above-styled  action,  the  property  in  his  petition  men- 
tioned, to  wit,  (^describing  the  property),  the  right  to  which  was 
adjudged  to  him  in  said  action,*  if  said  property  can  be  had,  and  if 
not,  that  you  cause  to  be  made  of  the  estate  of  Richard  Roe,  the 
defendant  in  said  action,  one  thousa?id  dollars,  being  the  assessed 
value  of  said  property  (or  where  there  are  several  articles,  insert  after 
the  asterisk,  "  or  so  much  thereof  as  can  be  had,  and,  if  part  thereof 
cannot  be  had,  that  you  cause  to  be  made  of  the  estate  of  Richard 
Roe,  the  defendant  in  said  action,  the  value  of  such  part,  the  value 
of  said  property  having  been  separately  assessed  as  follows,  namely: 
the  said  (^Here  specify  article),  z.\.  fifty  ^o\\?cc%,"  stating  the  value  of  each 
article'),  with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum,  from  the  tenth  day  of  September,  \W8,  and  that  you  cause  to 
be  made  of  the  estate  of  said  Richard  Roe  o?ie  hundred  dollars,  being 
the  damages  adjudged  to  sddd  John  Doe  in  said  action,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  from  the  tenth  day 
of  September,  i898,  and  also  thirty  dollars  which  were  adjudged  to 
said  John  Doe  for  his  costs  in  said  action,  and  have  (^concluding  as  in 
Form  No.  8872). 

Form  No.  17791.' 

State  of  North  Carolina. 
To  the  Sheriff  of  Wake  County,  Greeting: 

Whereas,  judgment  was  rendered  on  the  tivelfth  day  of  August, 
igOO,  in  an  action  in  the  Superior  Court  of  IVake  county,  between 
John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  in  favor  of  the  said 
plaintiff,  for  the  delivery  to  him  of  the  possession  of  the  following 

1.  Kentucky.  —  In   an  action  for  the  return  cannot  be  had,  and  the  damages 

possession  of  specific  personal  property,  for  the  taking  and   withholding  of  the 

the  plaintiff  may  have  judgment  for  its  property.     Bullitt's  Civ.  Code  (iSgs"*,  § 

delivery  if  it  can  be  had,  and,  if  not,  38S. 

for  its  value,  and   for  damages  for  its  See  also  list  of  statutes  cited  supra, 

detention.     If   the   property  has   been  note  i.  p.  158. 

delivered  to  the  plaintiff  and   the    de-  2.  North    Carolina.  —  Code    (1883),    § 

fendant  claims  a  return   thereof,  judg-  448. 

ment  for  the  defendant  may  be  for  the  See  also  list  of  statutes  cited  supra, 

return  of  the  properly,  or  its  value  if  a  note  1,  p.  158. 
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described  property,  to  wit:  {liescribing  if),  or  if  a  delivery  thereof 
cannot  be  had,  then  ior  Jii-e  /iu»dred  dollars,  the  vakie  thereof,  duly 
assessed,  and  also  for  sixty-eight  dollars,  for  damages  and  costs,  as 
appears  by  the  judgment-roll,  filed  in  the  office  of  the  clerk  of  said 
county.  And  whereas  the  said  judgment  was  docketed  in  this  county 
on  the.  fourth  day  of  September,  igOO,  and  the  sum  of  seventy-one  dollars 
is  now  due  thereon,  andyf?r  hundred  dollars  additional,  with  interest 
as  aforesaid,  in  case  the  property  is  not  delivered. 

You  are  therefore  commanded  to  deliver  the  said  property  to  the 
saidy^////  Doe,  plaintiff ;i  and  to  satisfy  the  sum  of  seventy-one  dollars 
for  damages  and  costs,  with  interest  as  aforesaid,  and  also,  in  case 
a  delivery  of  the  personal  property  cannot  be  had,  the  further  sum 
oi  five  hundred  dolldin,  with  interest  as  aforesaid,  oat  of  the  personal 
property  of  the  said  defendant, ^  within  your  county,  or  if  such  per- 
sonal property  cannot  be  found,  then  out  of  the  real  property  in  your 
county  belonging  to  such  defendant,  on  the  day  when  said  judgment 
was  docketed  therein,  or  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be;  and  return  this  execution  before  our  said 
court  at  the  court-house  m  Raleigh  on  the.  first  Monday  after  tht  first 
Monday  in  January  next. 

Issued  the  tenth  day  of  August,  igOO. 

Calvin  Clark,  Clerk  of  the  Superior  Court, 
Wake  County. 

(2)  Upon  Judgment  for  Defendant. 

Form  No.  i  77  92.^ 
(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules  (1898),  No.  84.). 

(^Title  of  court  and  cause,  and  address  as  in  Fonn  No.  8865. ) 
You  are  hereby  commanded  that,  without  delay,  you  cause  to  be 
returned  to  the  defendant  the  same  chattels  which,  by  the  original 
writ  of  replevin  in  this  action,  you  took  from  him  and  delivered  to 
the  plaintiff,  to  wit:  (^describe  them),  which  chattels  the  said  defendant 
lately,  in  said  court,  recovered  against  the  said  plaintiff,  together 
with  fifty  dollars  damages,  and  eleven  dollars  costs  of  suit;  which 
chattels  the  defendant  is  to  hold  irrepleviable  forever. 

And  if  the  said  chattels  be  eloigned  by  the  plaintiff  so  that  they 
cannot  be  found  in  this  district,  you  are  further  commanded  to  make 
of  the  goods  and  chattels,  lands  and  tenements  of  said  plaintiff  and 

1.  Delivery  of  Possession.  —  The  execu-  which  the  judgment  was  recovered  if 
tion  must  require  the  ofScer  to  deliver  a  delivery  cannot  be  had.  N.  Car. 
the  possession   of  the   property  to  the     Code  (1883),  §  448. 

party  entitled   thereto.     N.  Car.  Code  See  also  list  of  statutes  cited  supra, 

(1883),  S  44S.  note  I,  p.  158. 

See  also  list  of  statutes  cilcd  supra,  3.  District  of  Columbia.  —  Ifthejudg- 

oote  I,  p.  158.  ment   be  that  the   plaintiff   return   the 

2.  Value  of  Property.  —  The  execution  chattel  or  chattels  in  controversy,  the 
must  require  the  officer  to  satisfy  any  form  of  writ  should  be  as  above.     Su- 
costs   or    damages    recovered    by    the  preme  Ct.  Com.  L.  Rules,  No.  84. 
judgment  out  of  the  personal  property  See  also  list  of  statutes  cited  supra, 
of  the  party  against  whom   it  was  ren-  note  i,  p.  158. 

dered,  and  the  value  of  the  property  for 
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William  West,  his  surety,  yfe/.?  hundred  dollars,  the  amount  adjudged 
to  the  defendant  for  the  value  of  the  said  chattels,  z.v\<\  fifty  dollars 
damages  for  the  detention  of  the  same,  and  the  further  sum  of  eleven 
dollars  for  costs  and  charges  about  said  suit  expended,  as  appears  of 
record. 

And  do  you  return  this  writ  into  the  office  of  the  clerk  of  said 
court,  so  indorsed  as  to  show  how  you  have  executed  the  same. 

Witness  {concluding  as  in  Form  No.  8865.) 

Form  No.  17793.' 

The  State  of  Minnesota  to  the  Sheriff  of  the  County  of  Ramsey, 
Greeting: 

Whereas,  judgment  was  rendered  on  the  tenth  day  oi  September  in 
the  year  igOO,  in  an  action  in  the  District  Court  of  the  state  of  Min- 
nesota, for  the  second  judicial  district,  in  the  county  of  Ramsey, 
h&t\i ten  John  Doe,  plaintiff,  diwd  Richard  Roe,  defendant,  in  favor  of 
the  said  Richard  Roe  and  against  the  said  John  Doe  for  the  possession 
of  the  following  described  personal  property,  to  wit,  {describing  it),'^ 
or  for  ni/te  hundred  and  forty-five  dollars,^  the  value  of  said  personal 
property,  in  case  possession  thereof  cannot  be  obtained,  and  also  for 
thirty-two  dollars  damages  and  costs,  as  appears  by  the  judgment 
roll  filed  in  the  office  of  the  clerk  of  said  court; 

And  whereas,  said  judgment  was  docketed  in  your  county  on  the 
fifth  day  of  October  in  the  year  19W,  at  ten  o'clock  A.  m.  of  that  day, 
and  the  sum  of  thirty-three  J^8- 100  dollars  is  now  actually  due  thereon, 
and  in  case  possession  of  said  personal  property  cannot  be  had,  the 
further  sum  of  nine  hundred  and  forty-five  dollars  is  also  actually  due 
thereon; 

Therefore,  you  are  commanded  to  deliver  the  possession  of  the 
said  personal  property  to  the  s,^.\d  Richard  Roe  and  to  satisfy  the 
said  sum  of  thirty-three  Jf8-100  dollars  with  interest,"*  and  also,  in  case 
a  delivery  of  the  said  personal  property  cannot  be  had,  the  further 
sum  of  nine  hundred  and  forty-five  dollars,  with  interest,  out  of  the 
personal  property  of  the  said  judgment  dthtor,  John  Doe,  within 
your  county;  or  if  sufficient  personal  property  cannot  be  found,  then 
out  of  the  real  property  in  your  county  belonging  to  said  judgment 
debtor,  John  Doe,  on  the  day  when  said  judgment  was  docketed  in 

1.  Minnesota.  —  Stat.  (1894),  §  5444.  See  also  list  of  statutes  cited  supra. 
See  also  list  of  statutes  cited  supra,     note  i,   p.  158. 

note  I,  p.  158.           ^  4.  Costs  and   Damages.  —  In    addition 

2.  Particular  description  of  property  to  to  requiring  the  officer  to  deliver  the 
be  delivered  to  the  prevailing  party  possession  of  the  property  to  the  party 
must  be  given  in  the  execution.  Minn,  entitled  thereto,  the  execution  may  re- 
Stat.  (1894),  §  5444.  quire   the   officer    to    satisfy  any   costs 

See  also  list  of  statutes  cited  supra,  and  damages,  recovered  by  the  judg- 

note  r,   p.    15S.  ment,  out  of  the  personal  property  of 

3.  Value  of  Property.  —  Where  the  the  party  against  whom  it  was  ren- 
judgment  is  in  the  alternative  for  the  dered,  and  if  sufficient  personal  prop- 
return  of  the  property  or  recovery  of  erty  cannot  be  found,  then  out  of  the 
its  value,  the  execution  must  specify  real  property  of  the  debtor.  Minn. 
the  value  as  given   in   the  judgment.  Stat.  (1894),  §  5444. 

Minn.  Stat.  (1894),  §  5444.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  158. 
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your  county,  or  at  any  time  thereafter,  not  exceeding  ten  years;  and 
to  return  tnis  execution,  within  sixty  days  after  its  receipt  by  you,  to 
the  clerk  of  the  said  District  Court  in  the  county  of  Ramsey. 

Witness  the  Yionoxd,\At  John  Marshall.,  Judge  of  the  District  Court 
aforesaid,  at  Sai7it  Paul,  this  twentieth  day  of  October  in  the  year  of 
our  Lord  x()00. 

(seal)  Calvin  Clark,  Clerk, 

b.  For  Return  of  Property  to  Defendant  with  Command  to  Take  Body 

of  Plaintitf. 

Form  No.  17794.' 
(R.  I.  Gen.  Laws  (1896),  c.  272,  §  il.) 

The  State  oi  Rhode  Island  and  Providence  Plantations. 

(seal)     Providence.,  Sc. 
To  the  sheriffs  of  our  several  counties,  or  to  their  deputies.  Greeting: 

Whereas  John  Doe.,  of  Providence,  in  the  county  of  Providence, 
lately  replevied  the  following  goods  and  chattels,  viz:  {^Here enumerate 
and  particularly  describe  theni)  which  Richard  Roe.,  of  Providence,  in 
our  said  county  of  Providence,  had  unlawfully  taken  {detained  or 
attached,  as  the  case  may  be)  as  the  said  plaintiff  suggested,  and 
caused  the  said  Richard  Roe,  defendant,  to  be  summoned  to  appear 
before  our  common  pleas  division  of  the  supreme  court  to  be  holden  at 
Providence,  within  and  for  our  said  county  oi  Providence,  to  answer  unto 
%2i\di  John  Doe  for  such  unlawful  taking  {detaining  or  attaching,  as  the 
case  may  be)  on  the  twentieth  day  oi  August,  igOO.  And  whereas,  to 
our  said  court  at  their  said  session  holden  as  aforesaid,  upon  a  full 
hearing  of  the  cause  of  the  taking  {detaining  or  attaching,  as  the  case 
may  be)  it  appeared  that  the  said  taking  {detaining  or  attaching,  as 
the  case  may  be)  was  lawful  and  justifiable,  whereupon  it  was  then 
and  there  by  said  court  considered  that  the  same  be  returned  and 
restored  unto  the  said  defendant,  Richard  Roe,  irrepleviable,  and  that 
the  said  defendant  recover  against  the  said  plaintiff  the  sum  of  o/ie 
hundred  dollars  damages,  for  his  taking  the  same  by  the  said  process 
of  replevin,  and  his  costs  of  defense  taxed  at  sixteen  dollars,  as  to  us 
appears  of  record,  whereof  execution  remains  to  be  done:  We  com- 
mand you,  therefore,  that  you  forthwith  return  and  restore  the  same 
goods  and  chattels  unto  the  said  defendant,  Richard  Roe,  and  also  of 
the  goods  and  chattels  and  real  estate  of  the  said  plaintiff,  _/<?//«  Z>^^, 
within  your  precinct,  you  cause  to  be  levied  and  paid  unto  the  said 
defendant,  Richard  Roe,  the  aforesaid  sums,  being  in  the  whole  one 
hundred  and  sixteen  dollars,  with  twenty-five  cents  more  for  this  writ, 
together  with  your  fees;  and  for  want  of  such  goods  and  chattels  or 
real  estate  of  said  plaintiff,  John  Doe,  to  be  by  you  found  within 
your  precinct,  to  satisfy  and  pay  the  sums  aforesaid,  we  command 

1.  Rhode  Island. — If  plaintiff  neglects  ing,  with  costs,  and  a  writ  of  return 

to  enter  and  prosecute  the  suit,  the  de-  and  restoration  thereupon  accordingly, 

fendant    may,    upon    complaint,    have  Gen.  Laws  (1896),  c.  272.  §  5. 
judgment  for  a  return  and  restoration         See  also  list  of  statutes  cited  supra, 

of    the    goods    and    chattels   replevied,  note  i,  p.  15S. 
and   reasonable    damages   for  the  tak- 
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you  to  take  the  body  of  the  said  plaintiff,  John  Doe,  and  him  commit 
to  our  county  jail  in  your  precinct,  therein  to  be  kept  until  he  pay 
the  sums  aforementioned,  with  your  fees,  or  until  he  be  discharged 
by  the  said  defendant,  Richard  Roe,  or  otherwise  by  order  of  law. 
Hereof  fail  not,  and  make  true  return  of  this  writ  and  your  doings 
thereon  to  our  common  pleas  division  of  the  supreme  court  holden  at 
Providence,  in  our  said  county  of  Providence,  on  the  twentieth  day  of 
February  next. 

Witness,  Hon.  John  Marshall,  chief  justice  of  our  supreme  court, 
at  Providence,  this  twentieth  day  of  August  in  the  year  one  thousand 
nine  hundred. 

Calvin  Clark,  Clerk. 

Form  No.  17795.' 

(Vt.  Stat.  (1894),  §  5417,  No.  15.) 


SS. 


State  of  Vermont, 

County  of  Windsor. 

To  any  sheriff  or  constable  in  the  state.  Greeting: 

Whereas  John  Doe,  of  Woodstock,  in  the  county  of  Windsor,  lately 
replevied  (Here  insert  such  description  of  the  goods  or  chattels  as  was 
contained  in  the  writ  of  replevin^,  which  Richard  Roe,  of  Woodstock  afore- 
said, had  unlawfully  taken,  and  unjustly  detained,  as  the  said  John 
Doe  suggested,  and  caused  the  said  Richard  Roe  to  be  summoned 
before  the  County  Court,  held  at  Woodstock,  in  the  county  of  Windsor, 
on  {stating  date  of  return  of  the  writ),  to  answer  to  the  said  John  Doe 
for  such  supposed  unlawful  taking  and  detaining;  and  whereas  it 
appeared,  on  the  hearing  of  said  cause  before  said  court,  that  said 
taking  and  detaining  were  lawful,  whereupon  it  was  then  and  there 
considered,  that  the  property  so  taken  be  returned  and  restored  to 
the  said  Richard  Roe  irrepleviable;  and  that  the  said  Richard  Roe 
recover  of  the  said  John  Doe  the  sum  oi  one  huftdred  doWo-vs  damages, 
for  his  taking  the  same  by  the  said  process  of  replevin,  and  the 
further  sum  of  thirty-two  dollars  for  his  costs,  as  appears  of  record, 
whereof  execution  remains  to  be  done;  therefore, 

By  authority  of  the  state  of  Vermont,  you  are  hereby  commanded 
forthwith  to  return  and  restore  the  said  property  so  taken  to  said 
Richard  Roe,  and  that  of  the  goods,  chattels,  or  lands  of  the  said 
John  Doe  within  your  precinct,  you  cause  to  be  levied,  and  the  same 
being  disposed  of  as  the  law  directs,  paid  and  satisfied  unto  the  said 
Richard  Roe  the  aforesaid  sums,  being  one  hundred  and  thirty-t7vo  dol- 
lars in  the  whole,  with  yf/"(y  cents  more  for  this  writ,  and  thereof 
satisfy  yourself  for  your  own  fees.  And  for  wantof  the  goods,  chat- 
tels or  lands  of  the  said  y.?^// Z><3<f  to  be  shown  to  you  or  found  within 
your  precinct,  to  the  acceptance  of  the  said  Richard  Roe  to  satisfy 
the  sums  aforesaid,  you  are  commanded  to  take  the  body  of  the  said 
John  Doe  and  him  commit  to  the  keeper  of  the  jail  in  the  county  of 
Windsor,  within  said  jail,  who  is  hereby  commanded  to  receive  the 
body  of  the  said  John  Doe  and  him  safely  keep  until  he  pays  the  full 

1.  Vermont.  —  Stat.  (1894),  §§  1463,  See  also  list  of  statutes  cited  j-w/ra, 
1473,  1482.  note  I,  p.  158. 

838  Volume  16. 


17795.       REPLEVIN,   CLAIM  AND  DELIVERY.      17797. 

sums  above  mentioned,  with  your  fees,  or  is  discharged  by  the  said 
Richard  Roe,  or  otherwise  by  order  of  law. 

Fail  not,  and  make  due  return  of  this  writ,  with  your  doings  hereon, 
within  sixty  days  from  this  date. 

Dated  at  Woodstock,  in  the  county  of  Windsor,  this  tenth  day  of 
December,  a.  d.  x^OO.  Calvin  Clark,  Clerk. 

{Indorsements.') 

e.  Fop  Damages  for  the  Taking  and  Detaining. 

Form  No.  17796.' 

Netii  Jersey,  ss. 

State  of  New  Jersey  to  our  Sheriff  of  our  County  of  Mercer,  Greeting: 

(seal)  We  command  you  that  of  the  goods  and  chattels  of  Rich- 
ard Roe,  in  your  county,  you  cause  to  be  made  the  sum  o{ ^ve hundred 
dollars,  which  John  Doe,  lately  in  our  Supreme  Court,  at  Trenioti, 
before  the  justices  of  our  same  court,  recovered  against  Richard  Roe 
for  his  damages,  which  he  had  sustained  as  well  by  occasion  of  the 
taking  and  unjustly  detaining  of  goods  and  chattels  of  the  said  John 
Doe  as  for  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  whereof  the  sdiid  Richard  Roe  is  convicted  as  appears  of 
record,  and  if  sufficient  goods  and  chattels  oi  the.  sb\6.  Richard  Roe 
cannot  be  found  in  your  county,  whereof  the  damages  aforesaid  may 
be  made,  then  we  further  command  you  that  you  cause  the  whole  or 
the  residue,  as  the  case  may  require,  of  the  damages  aforesaid  to  be 
made  of  the  lands,  tenements,  hereditaments  and  real  estate  whereof 
the  said  Richard  Roe  was  seised  on  the  thirtieth  day  oi  June,  eighteen 
hundred  and  ninety-eight,  or  at  any  time  afterward,  in  whose  hands 
soever  the  same  may  be,  and  that  you  have  that  money  before  our 
justices  aforesaid,  at  Trenton  aforesaid,  on  the  first  Tuesday  in  Novem- 
ber next,  to  render  unto  the  sa.id  John  Doe  for  his  damages  aforesaid, 
and  have  you  then  and  there  this  writ. 

Witness,  John  Marshall,  Esquire,  Chief  Justice,  at  Trenton  afore- 
said, the  twentieth  day  of  July,  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-eight.  Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

2.  In  Justice's  Court, 
a.  In  General. 

Form  No.  17797.* 

(Fla.  Rev,  Stat.  (1892),  §  1634,  No.  18.) 

State  of  Florida,  )  t?         ^• 

n    J  n       4.  y  ss.     Execution. 

Dade  County.        \ 

To  the  Sheriff  or  any  Constable  of  the  County  of  Dade: 

Whereas  judgment  was  rendered  against  Richard  Roe  on  the  tenth 

1.  iVezv Jersey.  —  Gen.  Stat.  (1895),  p.  2.  Florida.  —  Rev.  Stat.  (1892),  ^i^ 
2775,  g  26.        '  1572,  1609. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  158.  note  i,  p.  158. 
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day  of  September,  a.  d.  \%98,  in  favor  oi  John  Doe,  that  the  sd^xd  John 
Doe  recover  the  possession  of  certain  personal  property,  to  wit:  one 
gray  horse,  of  the  value  of  seventy  dollars;  one  double  wagon,  of  the 
value  oi  twenty  dollars,  {or  any  other  property,  affixing  the  value  of  each 
article  as  found  by  the  court  or  jury'),  and  for  the  sum  of  seveii  dollars 
damages,  and  for  eight  dollars  and  eleven  cents  costs  of  suit. 

Wherefore,  in  the  name  of  the  state  of  Florida,  you  are  hereby 
required  to  deliver  the  said  property  forthwith  to  the  said  John  Doe, 
unless  the  same  has  already  been  delivered,  and  if  the  said  property 
or  any  article  thereof  cannot  be  delivered  by  you,  on  account  of  your 
failure  to  find  the  same,  you  make  the  value  thereof  as  herein  stated 
by  the  levy  and  sale  of  goods  and  chattels  of  the  said  Richard  Roe; 
and  you  are  further  required  to  levy  upon  the  goods  and  chattels  of 
the  said  Richard  Roe  and  make  sale  thereof  according  to  law,  to  the 
amount  of  the  said  damages  and  costs,  with  interest  thereon  and  the 
costs  of  this  execution,  and  your  fees  hereon,  and  make  due  return 
of  your  doings  hereon  when  you  have  fully  executed  and  satisfied 
the  same. 

Given  under  my  hand  \M\s  first  day  of  October,  a.  d.  i?>98. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  17798.' 

State  of  Minnesota,  \ 
County  of  Ramsey.  \ 
The  State  of  Minnesota  to  the  Sheriff  or  any  Constable  of  said  County: 

Whereas  judgment  was  rendered  on  the  nineteenth  day  of  July, 
1^00,  in  an  action  before  Abraham  Kent,  justice  of  the  peace  in  and 
for  the  county  of  Ramsey,  between  John  Doe,  plaintiff,  and  Richard 
Roe,  defendant,  in  favor  of  S3\A  John  Doe  and  against  the  said 
Richard  Roe,  for  the  possession  of  the  following  described  personal 
property,  to  wit,  {describing  it),  or  for  /7/«^/v  dollars,  the  value  of  said 
personal  property,  in  case  possession  thereof  cannot  be  obtained, 
and  also  for  eight  dollars,  damages  and  costs,  as  appears  by  the 
judgment-roll  in  said  action; 

Therefore  you  are  commanded  to  deliver  the  possession  of  the 
said  personal  property  to  the  said  John  Doe,  and  to  levy  distress  on 
the  goods  and  chattels  of  the  said  Richard  Roe  (excepting  such  as 
the  law  exempts),  and  make  sale  thereof,  according  to  law  in  such  case 
made  and  provided,  to  the  amount  of  the  said  sum  of  eight  dollars, 
with  interest,  and  also,  in  case  a  delivery  of  the  said  personal  prop- 
erty cannot  be  had,  the  further  sum  of  ninety  dollars,  with  interest, 
together  with  t7venty-fve  cents  for  this  execution,  and  to  pay  the 
same  to  me  within  thirty  days,  to  be  rendered  to  the  said  John  Doe 
for  said  judgment;  and  make  due  return  to  me  of  this  execution. 

Hereof  fail  not  under  the  penalty  of  the  law. 

Given  under  my  hand  this  thirtieth  day  oi  July,  a.  d.  19W. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Minnesota.  — Stat.  (1894),  §  504S.  See  also  list  of  statutes  cited  supra,  note 
I.  p.  158. 
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Form  No.  17799.' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1045.) 

Justice's  Court  for  District  No.  i,  Baker  County,  Oregon. 
State  of  Oregon,  County  of  Baker. 

To    the   sheriff   of   such    county  or   any  constable  of  any  district 
therein.  Greeting: 

\Nhere.3iS  John  Doe  has  obtained  judgment  Q.ga.m?,t  Richard  Roe  for 
the  possession  of  the  following  personal  property,  namely,  (^Here 
describe  the  property  according  to  the  cotnplaint  and  Judgment),"^  and  also 
for  the  sum  of  {Here  state  the  amount  of  judgment  for  money,  for  the 
detention  of  the  property,  if  any,  and  the  disbursements  of  the  party 
recovering  the  same),  before  the  undersigned,  a  justice  of  the  peace 
for  the  district  aforesaid,  on  the  tenth  day  of  September,  iWS. 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are  hereby  com- 
manded^ to  take  and  deliver  the  property  aforesaid  to  the  ?,2i\d  John 
Doe;  and  that  of  the  personal  property  of  the  said  Richard  Roe  viixhm 
your  county  or  district,  excepting  such  as  the  law  exempts,  you 
cause  to  be  made  by  levy  and  sale,  according  to  law,  the  amount  of 
such  judgment  for  the  detention  and  disbursements  aforesaid,  and 
expenses  that  may  accrue  [and  also  the  further  sum  of  two  hundred 
dollars,  the  value  of  the  property  aforesaid,*  in  case  a  delivery  thereof 
cannot  be  had]  ;^  and  of  this  writ  make  legal  service  and  due  return 
to  me  within  thirty-six  days  from  the  date  hereof. 

Given  under  my  hand  [this  tiventieth  day  of  September,  iS98. 

Abraham  Kent,  Justice  of  the  Peace.]* 

Form  No.  17800.* 

State  of  South  Dakota,  )  In  Justice  Court. 

County  of  Hughes.         \  Before  Abraham  Kent,  Justice  of  the  Peace. 
John  Doe,  plaintiff,       ^ 

against  >  Execution. 

Richard  Roe,  defendant.  ) 

The  State  of  South  Dakota  to  the  Sheriff  or  any  Constable  of  said 
County,  Greeting: 
Whereas,  in  an  action  before  Abraham  Kent,  one  of  the  justices  of 

1.  Oregon. — Hill's  Anno.  Laws  (1892),  if  sufficient  personal  property  cannot 
§  276.  be  found,  then  out  of  the  real  property. 

See  also  list  of  statutes  cited  j-«/ra,  Hill's  Anno.  Laws  Oregon  {1892),  5^276. 
note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

2.  Description    of    property    must    be     note  i.  p.  158. 

contained    in    the    execution.      Hill's  4.  Value  of  property  for  which  judg- 

Anno.  Laws  (1892),  §  276.  ment  was  recovered  must  be  specified. 

See  also  list  of  statutes  cited  supra.  Hill's  Anno.  Laws  Oregon  (1892),  §276. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

3.  Command  of  execution  must  be  for  note  i.  p.  158. 

the   delivery  of  the   possession   of  the         5.  The    matter   enclosed  by    [  ]    will 

property  to  the  party  entitled  thereto,     not  be  found  in  the  form  set  out  in  the 

and   for  the   satisfaction   of  any  costs     statute,  but  has  been  added  to  render 

or   damages    recovered    by   the    same     the  form  complete. 

judgment  out  of  the  personal  property.       6.    South     Dakota.  —  Stat.     (1901),    § 

of  the   party  against   whom   it  is  ren-     7367. 

dered,  and   the   value  of  the  property         See  also  list  of  statutes  cited  supra, 

for  which  judgment  was   recovered   if     note  i,  p.  158. 

a  delivery  thereof  cannot  be  had,  and 
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the  peace  in  and  for  Hughes  county,  state  of  South  Dakota,  wherein 
John  Doe  was  plaintiff  and  Richard  Roe  defendant,  the  said  plaintiff 
on  the  twentieth  day  oi  July,  igOO,  recovered  judgment  that  the  said 
plaintiff  recover  of  the  said  defendant  the  possession  of  {Here 
describe  the  property^  or  eighty-five  dollars,  the  value  thereof,^  in  case 
a  delivery  cannot  be  had,  with  sixteen  dollars  damages  for  detention. 

And,  whereas,  it  was  further  adjudged  that  the  plaintiff  recover  of 
the  said  defendant  the  sum  of  tiventy  dollars,  costs  and  disbursements, 
and  there  is  now  actually  due  thereon  thirty-six  dollars,  and  interest 
since  the  twentieth  day  oi  July,  igOO. 

You  are  therefore  commanded^  to  deliver  to  the  said  plaintiff  the 
possession  of  said  above  described  property,  and  to  satisfy  said 
judgment  for  detention  and  costs  out  of  the  personal  property  of  the 
said  defendant,  Richard  Roe,  within  your  county,  and  eighty-five  dol- 
lars, the  value  of  the  property,  for  which  judgment  was  recovered,  if 
a  delivery  thereof  cannot  be  had,  and  return  this  execution  with 
your  proceeding  thereon  to  me,  the  undersigned,  within  thirty  days 
after  its  receipt  by  you. 

Hereof  fail  not  under  the  penalty  of  law. 

Given  under  my  hand  this  twenty-fifth  day  oi  July,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 


Milwaukee  County, 
Town  of  Butler. 


b.  With  Command  to  Take  Body  of  Defendant. 
Form  No.  i  7  8  o  i.* 

\ 

The  State  of  Wisconsin  to  the  Sheriff  or  any  Constable  of  said  County: 
Whereas  judgment  dLgaXnst  Richard  Roe  for  the  sum  of  twenty  dol- 
lars, lawful  money  of  the  United  States,  and  for  sixteen  dollars  costs 
of  suit,  was  recovered  the  twelfth  day  oi  July,  \f)00,  before  me,  at 
the  suit  oi  John  Doe  against  Richard  Roe',  these  are  therefore  to  com- 
mand* you  to  seize  the  goods  and  chattels  of  ihtt  S2i\d  Richard  Roe 

1.  Description  of  property  must  be  con-  See  also  list  of  statutes  cited  j«//-rt, 
tained  in  the  execution.     S.  Dak.  Stat,     note  i.  p.  158. 

(1901),  §  7367.  4.    IVisconsin.  —  Stat.  (1898),  §§  3749, 

See  also  list  of  statutes  cited  stipra,  2689. 

note  I,  p.  158.  See  also  list  of  statutes  cited  supra, 

2.  Value  of  property  must  be  stated  in  note  i,  p.  158. 

the  execution.     S.   Dak.  Stat.  (1901),  §  6.  Command  of  execution  must  be  for 
7367.  the  officer  to  levy  the  plaintiff's  dam- 
'  See  also  list  of  statutes  cited  supra,  ages  and  costs  of  the  goods  and  chat- 
note  I,  p.  158.           •  tels    of    the    defendant,    as    in    other 

3.  Command.  —  Execution  shall  sub-  executions  against  property,  and  also 
staniially  require  the  officer  to  deliver  to  seize  the  goods  and  chattels  de- 
the  possession  of  the  property  to  the  scribed  in  the  complaint,  and  deliver 
party  entitled  thereto,  and  may  at  the  them  to  the  plaintiff,  if  they  can  be 
same  time  require  the  officer  to  satisfy  found  within  his  county,  and  if  they 
any  costs  or  damages  recovered  by  the  cannot  be  so  found,  then  that  he  levy 
judgment  out  of  the  personal  property  the  value  of  such  property,  together 
of  the  party  against  whom  it  is  ren-  with  the  damages  and  costs,  of  the 
dered,  and  the  value  of  the  property  goods  and  chattels  of  the  defendant, 
for  which  the  judgment  is  recovered  if  *Wis.  Stat.  (1898),  §  3749. 

a   delivery   cannot    be    had.     S.    Dak.         See  also  list  of  statutes  cited  supra, 
Stat.  (1901),  §  7367.  note  1,  p.  158. 
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(excepting  such  as  the  law  exempts),  and  make  sale  thereof,  accord- 
ing to  law  in  such  case  made  and  provided,  to  the  amount  of  said 
sums,  together  with  twenty-five  cents  for  this  execution,  and  the 
same  return  to  me  within  thirty  days,  to  be  rendered  to  the  said 
John  Doe  for  his  judgment  and  costs.  And  you  are  hereby  also 
commanded  to  seize  the  goods  and  chattels  described  in  the  com- 
plaint, to  wit,  {describing  theni)}  and  deliver  them  to  the  plaintiff  if 
they  can  be  found  in  this  county;  and  if  the  same  cannot  be  so  found, 
then  that  you  levy  the  value  of  such  goods  and  chattels,  to  wit,  one 
/i/(!//rt'yr^««^y^/)' dollars,^  together  with  the  aforesaid  damages  and 
costs,  of  the  goods  and  chattels  of  the  defendant.  And  for  want  of 
such  goods  and  chattels  take  the  body  of  the  said  Richard  Roe  and 
him  convey  and  deliver  unto  the  keeper  of  the  common  prison  of 
said  county,  who  is  hereby  commanded  to  receive  and  keep  the  said 
Richard  Roe  in  safe  custody  in  said  prison  until  the  aforesaid  sum 
and  all  legal  expenses  be  paid  and  satisfi&d,  or  until  he  be  discharged 
thence  by  due  course  of  law.  Hereof  fail  not  under  the  penalty  of 
the  law. 

Given  under  my  hand  this  fourteenth  day  oi  July,  i<)00. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Description    of   property    must    be  2.  Value  of  property  must  be  stated, 

given    in    the    execution.     Wis.    Stat.  Wis.  Stat.  {1898),  §  3749. 

(1898),  §  3749-  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  158. 
note  I,  p.  158. 
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By  Ernest  Foss. 
I.  REPLICATIONS,  347. 
1    At  Law,  347. 

a.  Formal  Farts,  347. 

(1)  In  General,  347. 

(a)  Comniencejnent,  353. 

aa.  In  Abatement,  353. 
bb.  In  Bar,  354. 

{aa^  In  Assumpsit,  354. 
{bl))  In  Case,  354. 
Xfc)  In  Trespass,  355. 
{dd')  Setting  Up  Estoppel,  355. 
{ee^  Suggesting   Death   of  a  De- 
fendant, with  Special  Im- 
parlance,  355. 
{py  Conclusion,  356, 

aa.    To  the  Country,  356, 
bb.    With  Verification,  358. 
{aa^  In  General,  358. 

aaa.  In  Assumpsit,  358. 
bbb.  In  Debt,  358. 
ccc.   In  Covetiant,  358. 
ddd.  I  ft  Trespass,  358. 
eee.    To  Replication  of  Estop- 
pel, 358. 
{bb')  By  Record,  359. 

aaa.  Of  Same  Court,  359. 
bbb.    Of  Another  Court,  359. 

(2)  In  the  Various  States,  359. 

b.  Complete  Forms,  372. 

(i)  Replication  De  Injuria,  2,T2. 
(a)  In  General,  372. 

aa.  In  Case,  372. 
bb.  I?i  Trespass,  374. 

{aa)  In  General,  374. 
(<5^)  To    Flea     of    Son    Assault 
Demesne,  2,1  A- 
aaa.  In  General,  374. 
bbb.  That  the  Flaintiff  as 
Servant     Made    the 
Assault  to  Femoi'e  the 
Defendant  from  His 
Master's  House,  ^T A. 
(3)  De  Injuria  Sua  Fropria  Residuo  Causa,  375. 
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(2)  New  Assignment^  376. 

{a)  In  Assumpsit,  ^']']. 
(b)  In  Trespass,  378. 

aa.    To  Person,  378. 

{aa)  To     Plea     of    Son    Assault 

Demesne,  378. 
(b&)   To     Plea  Justifying     Under 
Process,  379. 
bb.    To  Personal  Property,  2,~i9. 

(^aa)  New  Assigning  Extra  Viam 

and  Conversion,  379. 
(^bb)  New   Assigning    that   Other 
Property     was     Convertedy 
380. 
cc.   To  Real  Property,  381. 

{aa')  To   Plea   of  Liberutn    Tetie- 

metitum,  381. 
{bb)   To  Plea  of  Right  of  Way,  381. 
2.  In  Equity,  382. 

a.  General  Replication,  382. 

(^i)  In  General,  382. 

(2)  In  the  Various  States,  384. 

b.  Special  Replication,  392. 

II.  REPLIES,  395- 

1.  Notice  of  Motion  to  Compel  Reply,  395. 
«.   Order  Directing  Reply,  395. 
8.   The  Reply,  396. 

a.  In  General,  396. 

b.  In  the  Various  States,  403. 

CROSS-REFERENCES. 

For  Form  of  Replication  to  Plea  of  Misnomer,   see  the  title  ABA  TE- 

MENT,  PLEAS  IN,  vol.  i,  Form  No.  14-/. 
For  Forms  of  Replications  to  Pleas  in  Accord  and  Satisfaction,  see  the 

title  ACCORD  AND  SATISFACTION,  vol.  i,  For 7ns  Nos. 

370-3S9. 
For  Form    of  Replication   to   Plea   Ne   Ungues   Bailiff,    see   the   title 

ACCOUNTS  AND  ACCOUNTING,  vol.  i,  Form  No.  432. 
For    Form  of  Replication    to   Plea    in   Account    Stated,    see   the   title 

ACCOUNTS  AND  ACCOUNTING,  vol.  i,  Form  No.  446. 
For  Forms  of  Replicatioiis  to  Plea  of  Alien  Enetny,  see  the  title  ALIEN 

ENEMY,  vol.  I,  Forms  Nos.  mo,  mi. 
For  Form  of  Motion  for  Leave  to  Amend  a  Reply,  see  the  title  AMEND- 
MENTS, vol  I,  Form  No.  117 5. 
For  Form   of  Affidavit  to  Application  to  Amend  Reply,   see  the  title 

AMENDMENTS,  vol.  i,  Form  No.  1201. 
For  Form  of  Order  Granting  Leave  to  Amend  Replication,  see   the  title 

AMENDMENTS,  vol.  i,  Form  No.  1261. 
For  Form  of  Amended  Reply,  see  the  title  AMENDMENTS,  vol.  i, 

Form  No.  1306. 
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For  Form  of  Replication  to  Plea  Denying  Payment  of  Annuities,  see 
the  title  ANNUITIES,  vol.  i,  Form  No.  13 15. 

For  Form  of  Reply  to  Answer  to  Assignment  of  Errors,  see  the  title 
APPEALS,  vol.  I,  Form  No.  1886. 

For  Form  of  Replication  Stating  Award  and  Breaches,  see  the  title 
ARBITRATION  AND  AWARD,  vol.  2,  Form  No.  2231. 

For  Form  of  Replication  Denving  Award,  see  the  title  ARBITRA- 
TION AND  AWARD,  vol.  2,  Form  No.  2232. 

For  Form  of  Replication  De  Injuria  Propria  Absque  Tali  Causa,  see 
the  title  ASSAULT,' \o\.  2,  Form  No.  23 11. 

For  Forms  of  Replications  in  Garnishment,  see  the  title  ATTACH- 
MENT, ETC  ,  vol.  2,  Form  No.  3413  et  seq. 

For  Form  of  Replication  of  Nul  Tiel  Record  to  Plea  of  Appearance  in 
Action  on  Bail  Bond,  see  the  title  BAIL  AND  RECOGNI- 
ZANCE, vol.  3,  Form  No.  3923. 

For  Forms  of  Replications  in  Actiofis  on  Bonds,  see  the  title  BONDS 
AND  UNDERTAKINGS  {ACTIONS  ON),  vol.  3,  Forms 
Nos.  4370,  4404,  4490,  4503,  4326,  4527. 

For  Form  of  Replication  in  Action  to  Foreclose  Chattel  Mortgage,  see 
the  title  CHATTEL  MORTGAGES,  vol.  4,  Form  No.  3642. 

For  Forms  of  Replications  in  Confession  and  Avoidance,  see  the  title 
CONFESSION  AND  AVOIDANCE,  vol.  5,  Forms  Nos. 
6013-6018. 

For  For7n  of  General  Replication  in  Equity,  see  the  title  COP  YRIGHT, 
vol.  5,  Form  No.  636J. 

For  Form  of  Replication  Denying  Coverture,  see  the  title  COVER  TURE, 
vol.  5,  Form  No.  6637. 

For  Fortn  of  Reply  to  Answer  Alleging  Coverture,  see  the  title  COVER- 
TURE, vol.  5,  Form  No.  6638. 

For  Form  qf  Reply  in  Action  of  Deceit,  see  the  title  DECEIT  {AC- 
TION OF),  vol.  6,  Form  No.  6933. 

For  Forms  of  Demurrers  to  Replications,  see  the  title  DEMURRERS, 
vol.  6,  Forfns  Nos.  7 17 1-7 176. 

For  For?ns  of  Demurrers  to  Replies,  see  the  title  DEMURRERS, 
vol.  6,  Forms  Nos.  7177,  7178. 

For  Form  of  Reply  in  Suit  for  Alimonv,  see  the  title  DIVORCE  AND 
SEPARA  TION,  vol.  7,  Form  No.  7903. 

For  Forms  of  Replications  Setting  Up  Estoppel,  see  the  title  ESTOP- 
PEL, vol.  7,  Forms  Nos.  8322,  8323,  8326. 

For  Forms  of  Replications  in  Actions  Against  Executors  or  Administra- 
tors, see  the^  title  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  8,  Forms  Nos.  9342,  9343. 

For  Forms  of  Replies  hv  Foreign  Corporations,  see  the  title  FOREIGN 
CORPORATIONS,  vol.  8,  Forms  Nos.  9380,  9381,  9397. 

For  Forms  of  Replications  to  Pleas  of  Former  Acquittal  or  Conviction, 
see  the  title  FORMER  ACQUITTAL  OR  CONVICTION, 
vol.  8,  Forms  Nos.  9668,  9669. 

For  Forms  of  Replications  to  Pleas  of  Former  Adjudication,  see  the  title 
FORMER  ADJUDICA  TION,  vol.  8,  Forms  Nos.  9688-9691. 

For  Forms  of  Replications  Settins;  Up  Former  Adjudication,  see  the  title 
FORMER  ADJUDICATION,  vol.  8,  Fortn  No.  9692  et  seq. 
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For  Form  of  Replication  to  Plea  of  Former  Jeopardy,  see  the  title 
FORMER  JEOPARD  V,  vol.  8,  Form  No.  p/04. 

For  Forms  of  Replications  to  Pleas  of  Infancy,  seethe  title  INFANCY, 
vol.  9,  Form  No.  10801  et  seq. 

For  Forms  of  Replications  in  Actions  to  Recover  Rent,  see  the  title 
LANDLORD  AND  TENANT,  vol.  11,  Form  No.  12J05  et 
seq. 

For  Forms  of  Replications,  or  Pleas,  to  Avowry  and  Cognizance,  in 
Replevin  of  Goods  Distrained,  see  the  title  LANDLORf)  AND 
TENANT,  vol.  11,  Form  No.  12715  et  seq. 

For  Form  of  Reply  in  Replevin  by  Tenant' s  Purchaser  Against  Sheriff 
Claiming  Under  Landlord' s  Lien,  see  the  title  LANDLORD 
AND  ^TENANT,  vol.  11,  Form  No.  12744. 

For  Form  of  Replication  De  Itifuria  in  Libel,  see  the  title  LIBEL,  vol. 
II,  Form  No.  IJ018. 

For  Form  of  Replication  to  Plea  of  Lis  Pendens,  see  the  title  LIS  PEN- 
DENS, vol.  II,  For7n  Nfo.  IJ202. 

For  Form  of  Demurrer  to  Reply  to  Answer  of  Lis  Pendens,  see  the  title 
LIS  PENDENS,  vol.  11,  Form  No.  13203. 

For  Forms  of  Replies  in  Actio?is  to  Foreclose  Mortgages,  see  the  title 
MORTGAGES,  vol.  12,  Forms  Nos.  14028,  1402^. 

For  Forms  of  Replies  in  Actions  for  Negligence,  see  the  title  NEGLI- 
GENCE, vol.   13,  Forms  Nos.  14421,  14422. 

For  Form  of  Replication  that  Pardon  was  Procured  by  Fraud,  see  the 
title  PARDONS,  vol.  13,  Form  No.  14708. 

For  Form  of  Replv  in  Action  Between  Partners,  see  the  title  PAR  T' 
NERSHl'P,  vol.  13,  Form  No.  14950. 

For  Form  of  Reply  of  Payment,  see  the  title  PAYMENT,  vol.  13, 
Fortn  No.  13033. 

For  Form  of  Reply  in  Action  bv  Age>it  Against  Principal,  see  the  title 
PRINCIPAL  AND  AGENT,  vol.  14,  Fortn  No.  15499. 

For  Forms  of  Replications  in  Quo  Warranto,  see  the  title  QUO  WAR- 
RANTO, Forms  Nos.  16936  et  seq. 

For  Forms  of  Replications  afid  Replies  in  Release,  see  the  title 
RELEASE,  vol.  15,  Form  No.  17503  et  seq. 

For    Forms    of  Replications    and    Replies    in    Replevin,    see   the   title 
REPLEVIN,  ante.  Forms  Nos.  17774,  17775,  ^777^- 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  REPLICATIONS. 

1.  At  Law. 

a.  Formal  Parts. 

(1)  In  General.^ 

1.  Bequisites   of   Beplication,  in   Gen-  Washington  F.  &  M.  Ins.  Co.,  60  Ala. 

eral.  —  A  replication   must   traverse  or  433;  Winter  v.  Mobile  Sav.   Bank,   54 

confess  and  avoid  the  plea  by  setting  Ala.    172;   Calvert   v.   Lowell,    10   Ark. 

up   new   matter  or  present    matter   of  147;  Galena,  etc.,  R.  Co.  v.  Barrett,  95 

estoppel.      Louisville,   etc.,   R.   Co.  v.  111.  467;  Thomas  v.   Com.,  8  B.  Mon. 

Mothershed,   no  Ala.  143;   Barbour  v.  (Ky.)  371;  Palister  v.  Little,  6  Me.  350; 
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Gibbons  v.  Ogden.  8  N.  J.  L.  288; 
Smith  V.  Atkins,  6  Baxt.  (Tenn.)  318;  U. 
S.  V.  Buford,  3  Pet.  (U.  S.)  12.  See 
also  Watson  v.  Kirby,  112  Ala.  436; 
Bridges  v.  Tennessee  Coal,  etc.,  R. 
Co.,  109  Ala.  287.  But  the  replication 
must  not  both  traverse  and  confess 
and  avoid.  Oystead  v.  Shed,  13  Mass. 
520;  Commercial  Bank  v.  Sparrow,  2 
Den.  (N.  Y.)  97;  Wheelwright  v.  Beers, 
2  Hall  (N.  Y.)  391 ;  Love  v.  Humphrey, 
9  Wend.  (N.  Y.)  204;  Dunklee  v.  Good- 
enough,  65  Vt.  257. 

Title  of  Term.  —  The  replication  is 
usually  entitled  of  the  term  of  which  it 
is  pleaded,  i  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  570. 

Title  of  Court.  —  It  is  usual,  at  the 
head  of  the  replication,  to  state  in  what 
court  it  is  pleaded,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  570. 

Names  of  Parties.  —  The  names  of  the 
plaintiff  and  the  defendant  are  usually 
stated  in  the  margin  of  the  replication. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
570. 

Commencement  —  Generally.  —  When 
the  replication  denies  or  confesses  and 
avoids  the  plea,  it  commences  with  an 
allegation  technically  termed  precludi 
non,  which  is  as  follows:  "  The  said 
A.  B.,  as  to  the  said  plea  of  the  said 
CD.  by  him  secondly  ahove  ^\ea.dQd, says 
that  he,  the  said  A.  B.,  by  reason  of  any- 
thing by  the  said  C.  D.  in  that  plea 
alleged,  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
action  thereof  against  the  said  C  D., 
because  he  says."  etc.  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  573. 

To  Part  of  Plea.  —  When  the  body  of 
a  replication  contains  an  answer  to  a 
part  of  the  plea,  the  commencement 
should  recite  or  specify  the  part  in- 
tended to  be  answered,  for  should  the 
commencement  assume  to  answer  the 
whole  plea,  but  the  body  contain  an 
answer  to  only  a  part,  the  whole  repli- 
cation will  be  insufficient.  In  this  case 
the  form  may  run  thu^:  "  And  the  said 
A.  B.,  as  to  so  much  of  the  said  plea  of 
the  said  C.  D.  by  him  secondly  above 
pleaded  as  relates  to  the  said  supposed 
recognizance  in  that  plea  mentioned, 
says  that  he  ought  not  to  be  barred 
from  having  or  maintaining  his  afore- 
said action  thereof  against  him,  be- 
cause he  says  that."  etc.;  and  the  other 
part  of  the  plea  may  commence  as  fol- 
lows: "And  the  said  A.  B.,  as  to  the 
residue  of  the  said  plea,  sa.\x\\  prechtdi 
non,  because,"  etc.  On  the  other 
band,  when  the  matter  to  be  replied   is 


equally  an  answer  to  several  pleas,  it 
is  proper  to  answer  all  of  the  pleas  in 
one  replication,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  573;  Kerr  v.  Force, 
3  Cranch  (C.  C.)  8. 

Replication  of  Estoppel. — The  com- 
mencementof  a  replication  when  matter 
of  estoppel  is  replied,  after  stating  the 
title  of  the  court  and  the  term,  and  the 
names  of  the  parties  in  the  margin,  is 
thus:  "And  the  said  plaintiff  saith 
that  the  said  defendant  ought  not  to  be 
admitted  in  his  said  plea  to  aver  that," 
etc.  (stating  fully  the  matter  alleged  in 
the  plea  which  the  replication  after- 
ward shows  the  defendant  is  estopped 
from  relying  on),  "  because  he  saith 
that,"  etc.  (stating  the  matter  of  estop- 
pel). I  Chit.  PI.  (3d  Am.  from  2d  Lond. 
ed  )  573 

Must  Answer  All  It  Purports  to  Answer. 
—  A  replication  must  answer  so  much 
of  the  pleading  as  it  professes  to 
answer,  i  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  618;  Slocumb  v.  Holmes, 
I  How.  (Miss.)  139;  Bradner  v.  Demick, 
20  Johns.  (N.  Y.)  404;  Gray  v.  Gidiere, 
5  Rich.  L.  (S.  Car.)  386;  Jones  v. 
Stevenson,  5  Munf.  (Va.)  i.  Because 
a  replication  which  is  bad  as  to  part  is 
bad  as  to  the  whole,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  618;  Slocumb 
V.  Holmes,  i  How.  (Miss.)  139.  So,  if 
a  plea  be  to  the  whole  declaration,  a 
replication  which  answers  the  plea  only 
as  to  two  counts  of  the  declaration,  is 
defective.  Slocumb  z'.  Holmes,  i  How. 
(Miss.)  139.  But  a  replication  profess- 
ing to  answer  the  whole  plea  is  not 
bad  if  it  answers  the  only  allegation  in 
the  plea  which  constitutes  a  good  de- 
fense, Bradner  v.  Demick,  20  Johns. 
(N,  Y.)  404.  That  is  to  say,  the  rule 
does  not  apply  where  the  matter  which 
is  not  replied  to  is  mere  surplusage. 
I  Chit,  PI.  (3d  Am.  from  2d  Lond.  ed.) 
618. 

To  Part  of  Plea.  —  It  is  not  necessary 
that  every  material  allegation  in  the 
plea  should  be  traversed.  A  party 
may  traverse  any  material  allegation, 
because  if  such  avemnient  be  necessary 
to  support  the  defendant's  defense  a 
replication  denying  it  is  an  answer  to 
the  whole  plea.  Lawson  v.  State,  9 
Ark.  9;  Smith  v.  Oliphant,  2  Sandf. 
(N.  Y.)  306.  If,  however,  the  replica- 
tion be  to  only  a  part  of  the  plea,  that 
part  must  be  specified.  I  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)624;  Hotchkiss 
V.  Ladd.  36  Vt.  593. 

Short  Pleading.  —  Adding  at  the  bot- 
tom  of  the   plea  the   words  "  Issue  to 
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2d  plea  "  has  been  held  not  a  good  repli- 
cation. Pickett  V.  Ford,  4  How.  (Miss.) 
246.  And  "replication  and  issue  in 
short  by  consent  "  is  bad.  Halsey  v. 
Pinchard,  6  How.  (Miss.)  278.  The 
words  "Replication  and  issue"  cannot 
be  regarded  as  a  replication,  and  will  be 
treated  as  nullities.  Lewis  v.  State,  i 
Head  (Tenn.)  329.  See  also  Grant  v. 
Jennings,  i  Coldw.  (Tenn.)  53. 

Must  be  Definite  and  Certain. — Cer- 
tainty is  an  essential  quality  oi  a  repli- 
cation. I  Chit.  PI.  (3d  Am.  from  2d 
Lond".  ed.)  624;  Sealey  v.  Thomas,  6 
Fla.  25;  Atty.-Gen.  v.  Page,  38  Mich. 
286. 

Where  there  were  several  defendants 
who  pleaded  severally  and  not  jointly, 
a  replication  which  attempted  to  reply 
to  ail  of  the  pleas  at  once  by  describing 
itself  in  its  introductory  part  as  a  repli- 
cation to  the  pleas  of  defendants  was 
held  bad.  Culver  v  Uthe,  7  111.  App. 
468. 

Departure —  Generally.  — The  replica- 
tion must  not  depart  in  any  material 
matter  from  the  cause  of  action  de- 
clared on,  or  introduce  new  counts. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
618;  Highland  Ave.,  etc.,  R.  Co.  v. 
South,  112  Ala.  642;  Christian  v. 
Niagara  F.  Ins.  Co.,  loi  Ala.  634; 
Winter  v.  Mobile  Sav.  Bank,  54  Ala. 
172;  Eskridge  v.  Ditmars,  51  Ala.  245; 
McAden  v.  Gibson,  5  Ala.  341;  Mc- 
Gavo:k  v.  Whitfield,  45  Miss.  452;  Bur- 
dell  V.  Denig,  15  Fed.  Rep.  397.  Or 
introduce  new  parties  to  the  action. 
Western  R.  Co.  v.  Davis,  66  Ala.  578. 
Or  serve  the  purpose  of  an  amendment 
to  the  declaration.  Eskridge  v.  Dit- 
mars, 51  Ala.  245. 

Departure  in  a  replication  means  de- 
parture from  the  declaration.  A  repli- 
cation cannot,  in  the  legal  sense,  depart 
from  the  plea.  Carpenter  v.  McClure, 
40  Vt.  108.  Thus,  a  departure  occurs 
when  the  plaintiff  abandons  the  ground 
of  action  declared  on  and  resorts  to 
another  in  his  replication,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  6r8;  Burk 
V.  Bear,  3  Pa.  L  J.  Rep.  355,  5  Pa.  L. 
J.  304;  Haley  v.  McPherson,  3  Humph. 
(Tenn.)  104. 

May  be  of  Fact  or  of  Law.  —  A  de- 
parture may  be  of  fact,  but  it  is  also  a 
departure  in  point  of  law  if  the  plaintiff 
puts  the  same  facts  on  a  new  ground. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
619;  Porterfield  v.  Butler,  47  Miss.  165. 
Thus,  where  the  plaintiff  should  have 
founded  the  action  upon  a  statute,  but 
instead  declared  on  a  right  at  common 


law,  he  cannot  set  up  the  statute  in  his 
replication.  Bradley  v.  Johnson,  45 
N.  J.  L.  487.  And  where  the  declara- 
tion relies  on  the  general  law  of  the 
jurisdiction  in  which  the  action  is 
brought,  a  replication  which  seeks  to 
avoid  the  effect  of  the  plea  by  setting 
up  a  statute  of  a  foreign  jurisdiction, 
and  the  decisions  of  a  foreign  court 
under  it,  is  a  departure.  Wells  v.  Teall, 
5  Blackf.  (Ind.)  306:  Yeatman  v.  CuUen, 
5  Blackf.  (Ind.)  240. 

Must  be  Material.  — A  variance  from 
the  declaration  in  time,  place  or  other 
matter,  when  immaterial,  is  not  a  de- 
parture. I  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  622;  McMechan  v.  Hoyt, 
16  Ark.  303.  As  in  the  stating  of  a 
date.  Wakeman  v.  Paulmier,  39  N.  J. 
L.  340. 

Cases  Holding  Replication  a  Departure, 
—  For  cases  in  which  the  replication 
was  held  a  departure  from  the  declara- 
tion see  Highland  Ave.,  etc.,  R.  Co.  v. 
South,  112  Ala.  642;  Davis  v.  Miller, 
109  Ala.  589;  Bridges  v.  Tennessee 
Coal,  etc.,  Co.,  109  Ala.  287;  Christian  v. 
Niagara  F.  Ins.  Co.,  loi  Ala.  634;  West- 
ern R.  Co.  V.  Davis,  66  Ala.  578;  Morris 
V.  Beebe,  54  Ala.  300;  Winter  v.  Mobile 
Sav.  Bank,  54  Ala.  172;  Eskridge  v. 
Ditmars,  51  Ala.  245;  Jordan  v.  Mew- 
born,  8  Ark.  502;  Wiard  v.  Semken.  19 
D.  C.  475;  Livingston  v.  Anderson,  30 
Fla.  117;  McConnel  v.  Kibbe,  29  111. 
483;  Hite  V.  Wells,  17  111.  88;  Collins  z'. 
Waggoner,  i  111.  51;  Pollard  v.  Taylor, 
2  Bibb  (Ky.)  234;  Reid  v.  John  F.  Wiess- 
ner  Brewing  Co.,  88  Md.  234;  Sibley  v. 
Brov/n,  4  Pick.  (Mass.)  137;  Noel  v. 
Aron,  (Miss.  1891)  8  So.  Rep.  647; 
Shoults&.  Kemp,  57  Miss.  218;  Porter- 
field  V.  Butler,  47  Miss.  165;  Fiser  z'. 
Mississippi,  etc.,  R.  Co.,  32  Miss.  359; 
Gildart  v.  Howell,  i  How.  (Miss.)  19S; 
State  V.  Grimsley,  19  Mo.  171;  Wilson 
V.  Johnson,  (N.  J.  1894)  29  Atl.  Rep. 
419;  Holmes  v.  Seashore  Electric  R. 
Co.,  57  N.  J.  L.  =;o2;  Bennett  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  55  N.  J.  L.  377; 
Potts  V.  Point  Pleasant  Land  Co.,  47 
N.  J.  L.  476;  Miller  v.  Hillsborough 
Mut.  Assur.  Assoc,  47  N.  J.  L.  393; 
Salt  Lake  City  Nat.  Bank  v.  HendricTc- 
son,  40  N.  J.  L.  52;  Henries  v.  Stiers,  8 
N.  J.  L.  364;  Spencer  v.  Southwick,  10 
Johns.  (,N.  Y.)  259;  Griswold  v.  Na- 
tional Ins.  Co.,  3  Cow.  (N.  Y.)96;  Gov- 
ernor V.  Hanrahan,  4  Hawks  (11  N. 
Car.)  44;  State  v.  Cincinnati  Gas-Light, 
etc.,  Co.,  18  Ohio  St.  262;  Doty  z'.  S:ur- 
devant,  i  Pa.  St.  399;  Scott  v.  Insur- 
ance Co.,   9  Phila.   (Pa.)  266,  30  Leg. 


349 


Volume  16. 


17802. 


REPLICATIONS  AND  REPLIES. 


17802. 


Int.  (Pa.)  13:  Burk  v.  Bear,  3  Pa.  L.  J. 
Rep.  355,  5  Pa.  L.  J.  304;  Burk  v.  Hu- 
ber,  2  Watts  (Pa.)  306;  Burdick  v.  Ken- 
yon,  20  R.  I.  498;  Heath  v.  Doyle,  18 
R.  I.  252;  Tappan  v.  Harwood,  2 
Spears  L.  (S.  Car.)  536;  Lindsay  v. 
Jamison,  4  McCord  L.  (S.  Car.)  93; 
Joslyn  V.  Taylor,  33  Vt.  470;  Houghton 
V.  Jewett,  2  Tyler  (Vt.)  183;  Graham  v. 
Graham,  4  Munf.  (Va.)  205;  Burdell  v. 
Denig,  15  Fed.  Rep.  397. 

Replication  Not  a  Departure,  — When 
the  cause  of  action  is  stated  gener- 
ally in  the  declaration  and  the  plea  is 
evasive,  it  is  not  a  departure  for  the 
plaintiff,  in  his  replication,  to  restate  the 
cause  of  action  with  more  particularity 
and  certainty.  Herring  v.  Skaggs,  73 
Ala.  446;  Troup  v.  Smith,  20  Johns.  (N. 
Y.)33- 

For  other  cases  in  which  the  replica- 
tion was  held  not  a  departure  see  Conk- 
\\nv.  Botsford,  36  Conn.  105;  Fowler  z^. 
Macomb,  2  Root  (Conn.)  388;  Richard- 
son V.  Hall,  21  Md.  399;  Nason  v. 
Allen,  5  Me.  479;  People  v.  River 
Raisin,  etc.,  R.  Co.,  12  Mich.  3S9; 
McGavock  v.  Whitfield,  45  Miss.  452; 
Lee  V.  Gardiner,  26  Miss.  521;  Breck  v. 
Blanchard,  22  N.  H.  303;  Russell  v. 
Rogers,  15  Wend.  (N.  Y.)  351;  Shippey 
V.  Henderson,  14  Johns.  (N.  Y.)  178; 
Hallett  V.  Slidell,  11  Johns.  (N.  Y.)  56; 
Bame  v.  Drew,  4  Den.  (N.  Y)  287; 
Hildreth  v.  Shillaber,  2  Hall  (N.  Y.) 
231;  Wyman  v.  Mitchell,  i  Cow.  (N. 
Y.)  316;  Dougherty  v.  Hurt,  6  Humph. 
(Tenn.)  430;  Haley  v.  McPherson,  3 
Humph.  (Tenn.)  104;  Carpenter  v.  Mc- 
Clure,  40  Vt.  108,  38  Vt.  375;  Beach  v. 
Trr.dgain,  2  Gratt.  (Vt.)  219. 

Must  Not  be  Repetition  of  Declaration. 
—  The  replication  must  not  be  a  mere 
repetition  of  the  averments  of  the 
declaration.  Highland  Ave.,  etc.,  R. 
Co.  V.  South,  112  Ala.  642;  Watson  v. 
Kirby,  112  Ala.  436;  Finch  v.  Galigher, 
181  111.  625;  Dullam  V.  Willson,  53 
Mich.  392;  Thompson  v.  Means,  11 
Smed.  &  M.  (Miss.)  604;  Gibbons  v. 
Ogden,  8  N.  J.  L.  288. 

Must  Not  be  Argumentative.  —  A  rep- 
lication must  be  direct  and  positive 
and  not  argumentative.  1  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  618;  Aus- 
tin V.  Parker,  13  Pick.  (Mass.)  222; 
State  V.  Smith,  15  N.  J.  L.  84;  Hamil- 
ton -■.  Colt,  14  R.  I.  209.  See  also 
U.  S.  V.  Buford.  3  Pet.  (U.  S.)  12. 

Must  Not  Take  Issue  on  Immaterial  Al- 
legations —  Gt'itcrally.  —  A  replication 
must  not  take  issue  on  immaterial  or 
irrelevant  matter  in  the  plea,     i  Chit. 


PI.  (3d  Am.  from  2d  Lond.  ed.)  593; 
Western  Assur.  Co.  v.  McGlathery, 
115  Ala.  213;  Highland  Ave.,  etc.,  R. 
Co.  V.  South,  112  Ala.  642;  White- 
hurst  V.  Boyd,  S  Ala.  375;  Wright  v. 
Minter,  2  Stew.  (Ala.)  453;  Teutonia  Ins. 
Co.  V.  Beard,  74  111.  App.  496;  Mount 
Carbon  Coal,  etc.,  Co.  v.  Andrews, 
53  111.  176;  Pearson  v.  Chapman,  21 
111.  650;  Loring  z/.  f  ay,  9  Pick.  (Mass.) 
66;  Cole  v.  Smalley,  25  N.  J.  L.  374; 
Chillicothe  Bank  v.  Swayne,  8  Ohio 
257.  Or  on  a  sham  plea.  McCuUy  v. 
Silverburgh,  18  III.  306. 

Time  and  Place.  —  The  replication 
must  not  take  issue  on  time  and  place, 
where  lime  and  place  are  immaterial. 
Rogers  7'.  Burk.  10  Johns.  (N.  Y.)  400. 

Must  State  Facts  and  Not  Pleader's 
Conclusion.  —  A  replication  must  not  be 
a  mere  conclusion  from  facts  not 
stated.  Louisville,  etc.,  R.  Co  v. 
Mothershed,  no  Ala.  143;  Rose  v. 
Ruyle,  46  111.  App.  17;  McClellan 
V.  Perry,  37  111.  App.  157. 

Must  Not  State  Evidence.  —  A  replica- 
tion must  not  state  the  evidence  of  facts 
instead  of  the  facts.  Benjamin  v.  De 
Groot,  I  Den.  (N.  Y.)  151;  McElroy  :'. 
Railroad  Co.,  7  Phila.  (Pa.)  206.  Mere 
matters  of  evidence  in  pleadings  may 
be  treated  as  surplusage.  Atty-Gen.  v. 
May,  97  Mich.  568. 

Must  Not  be  a  Negative  Pregnant.  — 
A  replication  which  asserts  wliat  is  de- 
nied in  the  plea,  in  the  very  language 
of  the  plea,  is  bad  as  a  negative  preg- 
nant. State  V.  Logan,  33  Md.  i ;  Briggs 
V.  Mason,  31  Vt.  433. 

Must  Not  Tender  Issue  of  Law.  —  A 
replication  must  contain  an  issue  of 
fact  and  not  of  law.  A  replication 
which  states  a  mere  conclusion  of  law 
is  bad.  Tennessee  Bank  v.  Armstrong, 
12  Ark.  602;  Calvert  v.  Lowell,  10  Ark. 
147;  Roberts  v.  Albright,  2  Greene 
(Iowa)  120;  Watriss  v.  Pierce,  36  N.  H. 
232;  Holmes  v.  Seashore  Electric  R. 
Co.,  57  N.  J.  L.  502;  Clearwater  v. 
Meredith,  i  Wall.  (U.  S.)  25. 

Traverse,  in  General.  —  Replications 
traversing  the  plea  may  be  divided 
generally  into  (i)  a  denial  of  the  whole 
plea,  or  de  injuria  sua  propria  absque 
tali  causa;  (2)  a  denial  of  only  part  of 
the  plea;  (3)  a  denial  of  the  effect  of  the 
plea  and  showing  a  particular  breach. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 

577- 

The  second  of  the  above  classes  may 
be  subdivided,  as  to  form,  into,  first, 
where  the  plaintiff  protests  some  fact 
or  facts  and  denies   the  other,  conclud- 
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ing  to  the  country;  or,  secondly,  where 
he  at  once  denies  the  particular  fact 
intended  to  be  put  in  issue  and  con- 
cludes to  the  country ;  or,  thirdly,  where 
he  traverses  a  particular  fact  and  con- 
cludes with  a  verification,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  5S9. 

May  be  General. —  It  is  not  necessary 
that  the  replication  should  specifically 
deny  each  and  every  particular  fact 
staled  in  a  plea,  where  all  of  the  facts 
stated  constitute  but  one  ground  of  de- 
fense. In  such  case  the  plaintiff  may 
deny  collectively  or  in  general  terms. 
Steward  v.  Miller,  17  111.  App.  660. 
Thus,  to  a  plea  of  failure  of  considera- 
tion of  a  note,  a  general  replication  that 
the  consideration  had  not  failed  as 
alleged  is  sufficient.  McFall  v.  Wilson, 
6  Blackf.  (Ind.)  260.  But  where  the  de- 
fendant pleaded  no  consideration  as  to 
part  of  the  note  sued  on,  a  replication 
that  the  note  was  not  made  without 
consideration  was  held  no  answer  to 
the  plea.  Howk  v.  Pollard,  6  Blackf. 
(Ind.)  loS. 

Must  Not  Traverse  a  Traverse.  —  The 
replication  must  traverse  some  affirm- 
ative matter  in  the  plea,  and  not  put 
in  issue  a  negative  allegation,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  587; 
Ryan  v.  Vanlandingham,  25  111.  128. 
But  if  the  traverse  in  the  plea  be  of  an 
immaterial  allegation,  or  of  an  infer- 
ence of  law,  or  not  to  the  substance 
and  point  of  the  action,  the  plaintiff 
may  demur  specially  or  pass  it  by 
and  tender  another  traverse,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  597. 

De  Injoria.  —  This  replication  puts  in 
issue  and  compels  the  defendant  to 
prove  every  material  allegation  in  his 
plea.  I  Chit.  PL  (3d  Am.  from  2d 
Lond.  ed.)  578.  And  under  it  the 
plaintiff  is  at  liberty  to  introduce  any 
fact  which  tends  to  disprove  any  of 
the  facts  alleged  in  the  plea.  Ayres  v. 
Kelley,  11  111.  17.  See  infra,  note  3, 
P-  372. 

Traverse  with  Protestation.  —  When 
the  plea  contains  several  matters  and 
the  plaintiff  is  not  at  liberty  to  put  the 
whole  in  issue,  he  may  protest  against 
one  or  more  facts  and  deny  the  others. 
I  Chit.  PI.  (3d  Am.  from  id  Lond.  ed.) 
589. 

The  only  effect  of  a  protestation  in  a 
replication  is  that  in  case  the  plaintiff 
succeeds  in  the  point  to  be  tried  he 
thereby  saves  to  himself  the  liberty  of 
disputing  in  any  other  suit  the  truth 
of  the  allegation  which  is  protested 
against.     In  the  suit  in  which  the  rep- 


lication in  this  form  is  used,  the  alle- 
gations protested  against  are,  in  effect, 
admitted,  i  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  590;  Dockery  v.  Day,  7 
Port.  (Ala.)  518;  Richards  v.  Allen,  i 
Bibb  (Ky.)  189;  Dills  v.  Stobie.  81  III. 
202;  Martin  v.  Garrett,  7  Har.  «&  J. 
(Md.)  272. 

A  protestation  which  is  repugnant 
to  or  inconsistent  with  the  plea  is  in- 
artificial and  improper.  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  591. 

Where  to  a  plea  of  former  recovery 
the  plaintiff  replied:  "  Protesting  that 
the  trespass  alleged  in  the  declaration 
in  the  two  suits  is  not  the  same  for 
which  the  jury  assessed  damages,"  etc., 
the  replication  was  held  bad  in  form, 
as  being  argumentative  and  for  stating 
in  the  protestando  what  should  have 
formed  the  substance  of  the  replica- 
tion. Snider  v.  Croy,  2  Johns.  (N. 
Y.)  228. 

The  protestation  is  in  general  an 
unnecessary  form  and  the  replication 
may  at  once  deny  the  fact  intended  to 
be  put  in  issue,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  591. 

Direct  Traverse.  —  A  replication  at 
once  denying  the  particular  fact  in- 
tended to  be  put  in  issue  and  con- 
cluding to  the  country,  without  any 
preamble,  should,  because  of  its  con- 
ciseness, be  adopted  when  practicable.' 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 

592- 

Special  or  Formal  Traverse  —  Gener- 
ally.—  A  special  traverse  is  a  qualified 
or  limited  denial  of  the  plea.  It  is 
seldom  used.  Grover  v.  Gaunt,  6 
Smed.  &  M.  (Miss.)  317.  Thus  it  may 
admit  a  contract  set  up  in  the  plea, 
but  deny  that  it  is  truly  stated  in  all 
respects.  Grover  v.  Gaunt,  6  Smed.  & 
M.  (Miss.)  317. 

Inducement.  —  In  a  good  special 
traverse,  the  traverse  proper  is  pre- 
ceded by  an  affirmative  averment  or 
inducement  setting  up  matter  in  an- 
swer to  the  plea.  Douglas  v.  Hen- 
nessy,  15  R.  I.  272;  i  Chit.  PI.  (2d  Am. 
from  2d  Lond.  ed.)  595. 

Where  new  matter  is  to  be  stated  as 
inducement  to  the  traverse,  it  must 
appear  to  be  sufficient  in  substance  to 
defeat  the  defendant's  allegation,  and 
if  a  defective  title  is  shown  the  in- 
ducement will  be  bad,  though  in  stat- 
ing it  so  much  certainty  does  not 
appear  to  be  requisite  as  in  other  parts 
of  pleading,  because  the  inducement  is 
seldom  traversable,  the  other  party 
being  compelled,  in   his   rejoinder,   to 


351 


Volume  16. 


17802. 


REPLICATIONS  AND  REPLIES. 


17802. 


adhere  to  his  own  allegation,  which  has 
been  traversed,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  596;  Kinzie  v.  Farm- 
ers', etc. .Bank,  2  Dougl.  (Mich.)  105. 

When  the  plaintiff  sets  up  in  bar  of 
the  plea  new  facts  inconsistent  with 
those  alleged  in  the  plea,  the  proper 
mode  of  pleading  is  to  state  in  the  in- 
ducement the  facts  which  constitute  the 
plaintiff's  answer  to  the  plea,  and  con- 
clude with  a  formal  traverse  of  one  or 
more  of  the  material  facts  alleged  by 
the  defendant  which,  are  inconsistent 
with  the  truth  of  those  alleged  in  the 
replication.  Kinzie  v.  Farmers',  etc., 
Bank,  2  Dougl.  (Mich.)  105. 

""Absque  Hoc."  —  The  usual  words  of 
the  beginning  of  the  traverse  following 
the  inducement  are  "without  this, 
that,"  etc.  {absque  hoc),  but  any  words 
equivalent  to  a  denial  of  the  allegation 
of  the  defendant  are  sufficient,  as  "  <■/ 
lion,"  etc.  I  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)596.  The  special  induce- 
ment of  the  traverse  and  the  negative 
or  absque  hoc  clause  should  be  the 
affirmative  and  the  negative  respectively 
of  the  same  proposition.  Day  v.  Essex 
County  Bank.  13  Vt.  97. 

Conclusion.  —  The  conclusion  must  in 
general  be  with  a  verification,  unless 
where  no  new  matter  is  slated  by  way 
of  inducement  or  where  the  traverse 
comprises  the  whole  matter  of  the  plea, 
in  which  gase  it  may  be  to  the  country. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
596,  597;  Snyder  v.  Croy,  2  Johns. 
(N.  Y.)  428;  McWilliams  v.  King,  32  N. 
J.  L.  21. 

Sufficient  Plea. —  In  Haviland  v. 
Fidelity  Ins.,  etc,  Co.,  loS  Pa.  St.  236, 
the  following  special  traverse  was  held 
good  in  form  and  substance: 

"  And  the  plaintiff,  as  to  the  plea  of 
the  defendant  last  above  pleaded,  saith 
that  the  claim,  demand  and  cause  of 
action  for  which  this  suit  has  been 
brought  by  this  plaintiff,  was  with- 
drawn by  him  from  the  consideration 
of  the  said  auditing  judge  of  the  said 
Orphans  Court  of  the  county  of  Phila- 
delphia, sitting  to  audit  the  account  of 
the  defendant  as  executor  on  the  occa- 
sion referred  to  in  said  plea,  before 
any  determination,  decision,  or  judg- 
ment was  rendered  therefor  by  said 
auditing  judge;  without  this,  that  by 
the  judgment  of  the  said  Orphans 
Court  for  the  county  of  Philadelphia, 
the  said  claim  and  demand  of  the 
plaintiff  for  which  this  suit  is  brought 
hath  been  adjudicated  upon  and  re- 
jected in  the   manner  and  form  as  in 


said   plea  alleged,  and  this  he  is  ready 
to  verify." 

Traverse  and  Stating  Breach.  —  A  repli- 
cation denying  the  effect  of  the  plea 
and  showing  a  particular  breach,  with- 
out confessing  and  avoiding  ihe  plea, 
most  frequently  occurs  in  debt  on  a 
bond  conditioned  to  perform  covenants, 
etc.  I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  598.  Thus,  to  a  plea  of 
general  performance  of  the  condition 
of  a  bond  the  replication  must  state  the 
breach  with  particularity,  and  should 
conclude  with  a  verification,  in  order 
that  the  defendant  may  have  an  oppor- 
tunity of  ansvvering  it.  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  598,  599. 

Tender  of  Issue.  —  A  replication  by 
way  of  traverse  must  tender  issue,  and 
the  issue  must  not  be  too  narrow,  nor 
should  it  be  broader  than  the  plea. 
Kinzie  v.  Farmers',  etc..  Bank,  2  Dougl. 
(Mich.)  105;  Griswold  v.  National  Ins. 
Co.,  3  Cow.  (N.  Y.)  96. 

Confession  and  Avoidance  —  Generally. 
—  New  matter  in  avoidance  of  the  plea 
must  be  specially  pleaded  in  the  replica- 
tion. Trammell  v.  Hudmon,  56  Ala. 
235;  Gunton  v.  Hughes,  181  111.  132; 
Bogle  V.  Conway,  3  Call.  (Va.)  r; 
Laidley  v.  Smith,  32  W.  Va  387. 
Thus,  if  estoppel  is  relied  on,  it  must 
be  set  forth  in  the  replication  or  it  will 
be  deemed  to  be  waived.  Warner  v. 
Bledsoe,  4  Dana  (Ky.)  73.  See  infra, 
note  2,  p.  355. 

Amendment  to  Declaration. — A  con- 
fession and  avoidance  of  special  matter 
of  defense  cannot  be  accomplished  by 
an  amendment  of  the  declaration. 
Gunton  v.  Hughes,  181  III.  132. 

iVeed  A'ot  Formally  Confess  Plea.  — 
A  replication  in  confession  and  avoid- 
ance must  admit  expressly  or  by  impli- 
cation the  material  facts  alleged  in  the 
plea.  The  admission  may  be  stated 
after  the  precludi  non,  substantially  as 
follows:  "That  although  true  it  is 
that  the  said  demise  was  made  to  the 
said  defendant  as  in  his  said  plea  is 
alleged,  yet  for  replication  in  this  be- 
half, the  said  plaintiff  in  fact  saith," 
etc.  I  Chit.  PI.  (3d  Am.  from  2d  Lond. 
ed.)  600.  But  a  formal  confession  is 
not  required,  because  what  is  not  de- 
nied is  in  law  admitted.  Johnson  v. 
Philadelphia,  etc.,  R.'Co  ,  63  Md.  106; 
Ballantine  v.  Haight,  16  N.  J.  L.  196. 

Duplicity  —  Generally.  —  Unless  au- 
thorized by  statute,  more  than  one  rep- 
lication to  a  plea  is  improper,  and  a 
statute,  such  as  4  Anne,  c.  16,  allowing 
a  defendant  to  plead  double,  does  not 
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{d)  Commencement, 
aa.  In  Abatement. 
Form  No.  17802.' 


extend  to  replications,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  624,  625;  Moses 
V.  Taylor,  6  Mackey  (D.  C.)  255;  Haz- 
zard  V.  Smith,  i  J>  J.  Marsh.  (Ky.)66; 
Hunter  v.  Wilkinson,  44  Miss.  721: 
Ames  V.  West,  4  Wend.  (N.  Y.)  211 ; 
Downer  v.  Rowell,  26  Vt.  397;  Valarino 
z/.  Thompson,  28  Fed.  Cas.  No.  16,810^. 

Duplicity  consists  in  stating  two  dis- 
tinct matters,  either  of  which  would 
be  an  answer  to  the  plea.  McDaniel 
V.  Grace,  15  Ark.  465.  Thus,  where 
two  or  more  facts  are  necessary  to 
make  out  a  defense,  a  denial  of  one  of 
them  will  defeat  it,  and  so  to  deny 
more  than  one  in  the  same  replication 
will  be  duplicity.  Hereford  v.  Crow, 
4  111.  423;  Tebbets  1.  Tilton,  24  N.  H. 
120;  Mooney  v.  Demerrit,  i  N.  H.  1S7; 
Elmingert/.  Drew,  4  McLean  (U.  S.)  388. 

Where  leave  of  court  is  necessary 
for  the  plaintiff  to  file  several  repli- 
cations, if  several  replications  are  filed 
without  leave  they  are  all  demurrable 
for  duplicity.  The  court  will  select  no 
one  of  them.  Pickering  v.  Pickering, 
19  N.  H.  389. 

Immaterial  Allegations.  —  If  a  repli- 
cation contain  only  a  single  answer  to 
the  plea,  the  addition  of  immaterial 
matter  will  not  render  the  replication 
bad  for  duplicity.  The  immaterial  mat- 
ter may  be  stricken  out  as  surplusage. 
McDaniel  v.  Grace,  15  Ark.  465;  Kel- 
logg V.  Miller,  6  Ark.  468;  Hereford  v. 
Crow,  4  111.  423;  Hampshire  Manu- 
facturers Bank  v.  Billings,  17  Pick. 
(Mass.)  87;  Pilcher  v.  Hart,  i  Humph. 
(Tenn.)  524.  So  also,  if  the  replication 
traverse  two  averments  in  the  plea, 
but  one  of  the  averments  is  of  imma- 
terial matter  which  may  be  considered 
as  surplusage,  the  replication  will  not 
be  held  double.  Elminger  v.  Drew,  4 
McLean  (U.  S.)  388. 

When  Several  Facts  may  be  Alleged.  — 
A  replication  may  put  in  issue  several 
facts  where  they  are  equivalent  to  only 
one  connected  proposition,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  625; 
Owen  V.  Henderson,  7  Ala.  641:  Na- 
tional Express,  etc.,  Co.  v.  Burdette,  7 
App.  Cas.  (D.  C.)  551 ;  Hereford  v.  Crow, 
4  111.  423;  Little  V  Blunt,  13  Pick.  (Mass.) 
473;  People  V.  Plymouth  Plank  Road 
Co.,  31  Mich.  178;  Hunt  v.  Haven,  52 
N.  H.  162;  Watriss  v.  Pierce,  36  N.  H. 


232;  Tebbets  v.  Tilton,  24  N.  H.  120: 
Galusha  v.  Cobleigh,  13  N.  H.  79; 
Russell  V.  Rogers,  15  Wend.  (N.  Y.) 
351;  Tuttle  V.  Smith,  10  Wend.  (N.  Y.) 
386;  Tucker  v.  Ladd,  7  Cow.  (N.  Y.)450; 
Pilcher  v.  Hart,  i  Humph.  (Tenn.) 
524;  Valarino  v.  Thompson,  28  Fed. 
Cas.  No.  i6,8io«. 

Where  Set-off  is  Pleaded.  —  It  has  also 
been  held  an  exception  to  the  general 
rule  that  the  replication  must  not  be 
double  where  set-off  is  pleaded,  and 
that  to  such  a  plea  the  plaintiff  may 
file  two  or  more  replications,  on  the 
theory  that  a  plea  of  set-off  is  in  the 
nature  of  a  cross-action,  and  that  as 
several  pleas  are  allowed  by  statute,  so 
several  replications  may  be  pleaded  to 
a  set-off.  Ridley  v,  Buchanan,  2  Swan 
(Tenn.)  555.  See  also  i  Chit.  (3d  Am. 
from  2d  Lond.  ed.)  626.  But  see  Haz- 
zard  V.  Smith,  i  J.  J.  Marsh.  (Ky.)  66. 

Cases  Holding  Replication  Double.  — 
For  cases  in  which  the  replication  has 
been  held  bad  for  duplicity  see  Stiles 
V.  Lacy,  7  Ala.  17;  Austin  v.  Parker,  13 
Pick.  (Mass.)  222;  People  v.  River 
Raisin,  etc.,  R.  Co.,  12  Mich.  3S9; 
People  V.  Jackson,  etc.,  Plank  Road 
Co.,  9  Mich.  285;  Berry  v.  Cahanan,  7 
N.  J.  L.  77;  Cooper  v.  Heermance,  3 
Johns.  (N.  Y.)  315;  Tubbs  v.  Caswell,  8 
Wend.  (N.  Y.)  129;  Chillicothe  Bank  v. 
Swayne,  8  Ohio  257;  McElroy  v.  Rail- 
road Co.,  7  Phila.  (Pa.)  206;  Louisville, 
etc.,  R.  Co.  V.  Sowell,  90  Tenn.  17; 
Downer  v.  Rowell,  26  Vt.  397;  Burn- 
ham  V.  Webster,  4  Fed.  Cas.  No.  2,178; 
U.  S.  V.  Gurney.  i  Wash.  (U.  S.)  446. 

Replication  Not  Double.  —  A  replica- 
tion which  is  a  simple  denial  of  the 
facts  of  the  plea  cannot  be  bad  for 
duplicity.  Calhoun  z/.  Wright,  4  111.  74. 
For  other  cases  in  which  the  replica- 
tion has  been  held  not  bad  for  duplicity 
see  McDaniel  v.  Grace,  15  Ark.  465; 
Holland  v.  Kibbe,  16  111.  133;  Hereford 
V.  Crow.  4  111.  423;  Otis  V.  Blake,  6 
Mass.  336;  Deut  v.  Coleman,  10  Smed. 
&  M.  (Miss.)  83;  Breck  v.  Blanchard,  22 
N.  H.  303;  Russell  v.  Rogers,  15  Wend. 
(N.  Y.)  351;  Tucker  v.  Ladd,  7  Cow. 
(N.  Y.)  450;  Hosie  v.  McCann,  2  Penny. 
(Pa.)  133;  Kent  v.  Miles,  65  Vt.  582; 
Moss  V.  Hindes,  28  Vt.  279;  Elminger 
V.  Drew,  4  McLean  (U.  S.)  388. 

1.  See,  generally,  supra,  note  i,  p.  347. 
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In  the  Kings  Bench  (or  Common  Pleas  or  Exchequer'). 

Trin.  Term,  51  Geo.  III. 
John  Doe 

against 
Julia  Roe. 

And  the  %z\di  John  Doe  saith  that  his  said  bill  (or  the  said  writ),  by 
reason  of  anything  by  the  said  Julia  Roe  in  her  said  plea  above 
alleged,  ought  not  to  be  quashed,  because  he  says  that  at  the  time  of 
exhibiting  the  said  bill  (or  at  the  time  of  the  issuing  of  the  said  writ) 
against  the  said  Julia  Roe  (^stating  the  subject-matter  of  the  replication). 


bb.  In  Bar. 
{ad)  In  Assumpsit. 

Form  No.  17803.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  642.) 

(  Title  of  court  and  cause  as'  in  Form  No.  17802.) 

(^Similiter  to  the  first  plea.) 

And  the  %2Xdi  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe 
by  him  secondly  above  pleaded,  saith  that  he,  the  saiid  John  Doe,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him,  the  said  Richard  Roe  *  because  he  saith  that 
{Ilere  state  the  subject-matter  of  the  replication). 

(bb)  In  Case. 

Form  No.  17804.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  676.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.) 

(^Similiter  to  the  general  issue.) 

And  as  to  the  said  pleas  of  the  said  Richard  Roe  by  him  secondly 
and  thirdly  above  pleaded,  the  %d\(\  Johfi  Doe  saith  that  he,  by  reason 
of  anything  by  the  said  Richard  Roe  in  those  pleas  above  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  the  said  Richard  Roe  in  respect  of  the  grievances  in 
the  introductory  part  of  those  pleas  mentioned,*  because  he  saith 
(^Here  state  the  subject-matter  of  the  replication). 

1.  This  is  the  proper  mode  of  com-  plea,  but  in  fact  answering  only  a  part, 

mencement  when    the   replication    de-  is  insufficient.     2  Chit.  PI.  (3d  Am.  from 

nies  or  contains  an  answer  to  the  whole  2d  Lond.  ed.)  642,  note, 
plea,  but  when  the  replication  contains         See   also,    generally,    supra,   note    I, 

only  an  answer  to  a  part  of  the  plea  it  p.  347. 

must,  in  the  commencement,  be  quali-        2.  See,  generally,  supra,   note    i,  p. 

lied  accordingly,  because  a  replication  347. 
assuming  to  answer  the  whole  of  the 
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(cc)  In  Trespass. 

Form  No.  17805.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  689.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.) 

{^Similiter  to  the  general  issue.) 

And  the  said  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe 
by  him  secondly  above  pleaded  as  to  the  said  several  trespasses  in  the 
introductory  part  of  that  plea  mentioned  and  therein  attempted  to 
be  justified,  saith  that  he,  the  said  John  Doe,  by  reason  of  anything 
by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  Richard  Roe,*  because  he  saith  that  i^Here  state  the 
subject-matter  of  the  replication). 

{dd)  Setting  Up  Estoppel.^ 

Form  No.  17806.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  641.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.) 

And  the  said  John  Doe  saith  that  the  said  Richard  Roe  ought  not 
to  be  admitted  or  received  to  plead  the  said  plea  by  him  secondly 
above  pleaded  as  to  so  much  thereof  wherein  he  alleges  that  {stating 
the  part  of  the  plea  to  which  the  estoppel  relates),  because  he  says  that 
{Jlere  state  the  groufid  of  estoppel). 

(ee)  Stiggesting  Death  of  a  Defendant,  rvith  Special  Imparlance.* 

Form  No.  17807.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  642.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.) 

And  the  SB\d  John  Doe  prays  a  day  to  imparle  to  the  said  plea,  and 
then  to  reply  to  the  same,  and  it  is  granted  to  him,  etc.;  and  there- 
upon a  day  is  given  to  the  parties  aforesaid  to  come  before  our  said 
lord  the  king,  at  IVestminster,  on,  etc.,  that  is  to  say,  for  the  said 
John  Doe  to  imparle  to  the  said  plea,  and  then  to  reply  to  the  same, 
etc.,  at  which  day,  before  our  said  lord  the  king,  at  IVestJtiifister, 
come   as  well  the  said  John  Doe  as  the  said  Richard  Roe,  by  their 

1.  See,  generally,  supra,  note  i,  p.  See,  generally,  the  title  Estoppel, 
347.  vol.  7,  p.  817. 

2.  Estoppel  must  be  Pleaded.  —  When  4.  Special  Imparlance  may  be  Stated  in 
matter  of  estoppel  appears  on  the  the  Commencement. —  Where  any  new 
face  of  the  declaration,  the  plaintiff  may  matter  is  stated  in  the  replication  which 
demur  to  the  plea,  but  if  the  matter  occurred  pending  the  suit,  as  the  death 
of  estoppel  does  not  appear  from  of  one  of  several  plaintiffs  or  defend- 
the  previous  pleading  the  replication  ants  between  the  plea  and  replication, 
should  set  it  forth  and  have  the  proper  this  should  be  suggested,  and  a  special 
commencement  and  conclusion,  i  Chit,  imparlance  may  be  stated  at  the  head 
PI.  (3d  Am.  from  2d  Lond.  ea.)  575.  of  the  replication,     i  Chit.  PI.  (3d  Am. 

from  2d  Lond.  ed.)  570. 
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attorneys  aforesaid,  and  the  said  Richard  Fern  cometh  not,  and 
hereupon  the  said  John  Doe  giveth  the  court  here  to  understand  and 
be  informed  that  after  the  last  continuance  of  the  plea  aforesaid, 
and  before  this  day,  to  wit,  on  {stating  time')  at  {stating place)  afore- 
said, the  said  Richard  Fern  died,  and  the  said  Richard  Roe  survived 
him,  which  allegation  the  said  Richard  Roe  doth  not  deny  but 
admits  the  same  to  be  true.  Therefore,  let  all  proceedings  in  this 
cause  against  the  said -^/V>^ar</ i^(?r«  be  stayed.  And  the  ssad  John 
Doe  as  to  the  said  second  plea  of  the  said  Richard  Roe  by  him 
above  pleaded  saith  that  he,  the  said  y^////  Doe,  by  reason  of  anything 
by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  Richard  Roe,  because  he  saith  that  {Here  state  the  subject- 
matter  of  the  replication). 

{b)  Conclusion}- 

aa.  To  THE  Country. 


1.  Conclusion,  Generally  —  To  the  Coun- 
try.  —  If  the  replication  sets  up  no 
new  matter,  but  merely  denies  the 
whole  substance  of  the  plea,  or  denies 
a  material  averment  therein,  it  should 
conclude  to  the  country,  i  Chit.  PI. 
(3d  Am.  from  2d.  Lond.  ed.)  615;  State 
V.  Sweetsir,  53  Me.  438;  Nason  v.  Allen, 
5  Me.47g;  Labagh  v.  Caniine,  13  Johns. 
(N.  Y.)  272;  Snyder  v.  Croy,  2  Johns. 
(N.  Y.)  428;  Bindon  v.  Robinson,  i 
Johns.  (N.  Y.)  516;  Morris  v.  Wads- 
worth,  II  Wend.  (N.  Y.)  100;  Manhat- 
tan Co.  V.  Miller,  2  Cai.  (N.  Y.)  60; 
Hynes  z/.  Pease,  47  Vt.  601 ;  Carthrae 
V.  Clarke,  5  Leigh  (Va.)  268.  And  al- 
though the  replication  may  contain 
new  matter,  yet,  if  the  defendant  can- 
not take  any  new  or  other  issue  in  his 
rejoinder  without  a  departure  from  his 
plea,  the  replication  may,  notwith- 
standing the  new  matter,  conclude  to 
the  country,  i  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  615,  616;  Sampson  v. 
Henry,  11  Pick.  (Mass.)  379;  Patcher  v. 
Sprague,  2  Johns.  (N.  Y.)  462;  South- 
side  R.  Co.  V.  Daniel,  20  Gratt.  (Va.) 
344;  Carthrae  v.  Clarke,  5  Leigh  (Va.) 
268. 

Where  there  is  an  affirmative  on  one 
side  and  a  negative  on  the  other,  or 
vice  versa,  the  conclusion  must  be  to 
the  country,  although  the  affirmative 
and  negative  be  not  in  express  terms, 
but  only  tantamount  thereto,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  615. 

But  an  exception  to  the  general  rule, 
that  where  there  is  an  affirmative  on 
one  side  and  a  negative  on  the  other 
the  replication  should  conclude  to  the 
country,    exists   in   an    action   against 


heirs  and  devisees,  where  the  defend- 
ants plead  that  "  they  have  not,  nor  at 
the  time  of  the  commencement  of  this 
suit,  nor  at  any  time  before  or  since, 
had  any  land,  etc.,  by  descent  or  de- 
vise," from  the  said  deceased,  to  which 
plea  the  plaintiffs  reply  that  the  de- 
fendants after  the  death  of  the  de- 
ceased, "and  before  the  date  of  the 
exhibiting  their  bill  against  the  defend- 
ants, had  divers  lands,  etc..  by  descent 
or  devise,"  from  the  deceased.  In  such 
a  case  the  replication  may  conclude 
with  a  verification.  Labagh  v.  Cantine, 
13  Johns.  (N.  Y.)  272. 

With  Veiifcation.  —  Where  the  repli- 
cation to  a  special  plea  in  bar  sets  up 
new  matter,  it  should  conclude  with  a 
verification.  Frohock  v.  Pattee.  38  Me. 
103;  Hampshire  Manufacturers  Bank 
V.  Billings,  17  Pick.  (Mass.)  87;  Metcalf 
V.  Grover,  55  Miss.  145;  Bradley  v. 
Johnson,  45  N.  J.  L.  4S7;  Hallett  v. 
Slidell,  II  Johns.  (N.  Y.)  56;  Hanna 
V.  Rust,  21  Wend.  (N.  Y.)  149;  Chilli- 
coihe  Bank  v.  Swayne,  8  Ohio  257; 
Ellis  V.  Appleby,  4  R.  I.  462;  Treasury 
Com'rs  V.  Brevard,  i  Brev.  (S.  Car.) 
II;  M'Kaimy  v.  Keller,  3  Yerg.  (Tenn.) 
432;  Virginia  F.  &  M.  Ins.  Co.  v.  Saun- 
ders, 84  Va.  210;  Huffman  v.  Alderson, 
9  W.  Va.  616. 

Where  matter  of  estoppel  is  replied, 
plaintiff  should  rely  on  it  or  he  will 
lose  the  benefit  of  it,  and  it  is  usual  to 
conclude  the  replication  with  a  verifi- 
cation. I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed  )  616,  617. 

When  the  facts  constituting  estoppel 
consist  of  matters  of  record  and  of  mat- 
ters in  pais,  it  has  been  held  that  the 
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Form  No.  i  7808.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  642.) 

And  this  he,  the  said  John  Doe,  prays  may  be  inquired  of  by  the 
country,  etc. 


plaintiff  cannot  set  them  out  specially 
isy  way  of  estoppel,  but  should  reply 
generally,  concluding  to  the  country, 
and  show  the  facts  in  evidence  under 
an  issue.  M'Broom  v.  Governor,  4 
Port.  (Ala.)  90. 

Matter  of  Record  Pleaded.  —  The  com- 
mon-law conclusion  of  a  replication, 
"  there  is  such  a  record,"  etc.,  to  a  plea 
of  nul  tiel  record  is  "  ^/  hoc  paratus  est 
veri ficare  per  recordam"  etc.  Hawley 
V.  Hanchet,  i  Cow.  (N.  Y.)  152. 

To  plea  of  nul  tiel  corporation  a  repli- 
cation reciting  the  title  of  the  act  of  in- 
corporation and  the  date  of  its  passage 
should  conclude  with  a  verification  and 
not  to  the  country.  Onondaga  County 
Bank  v.  Carr,  17'Wend.  (N.  Y.)  443. 

Kecord  of  Same  Court.  —  If  the  plea  of 
mil  tiel  record  deny  a  record  of  the 
same  court,  a  replication  thereto  should 
reassert  the  existence  of  the  record 
and  conclude  with  a  prayer  that  it  may 
be  viewed  and  inspected  by  the  court, 
and  a  day  is  given  to  the  parties.  I 
Chit.  PI.  (3d  .\m.  from  2d  Lond.  ed.)  571 ; 
Share  v.  Becker,  8  S.  &  R.  (Pa.)  239. 

Record  of  Another  Court. —  When  the 
record  of  another  court  is  denied  by 
the  plea,  the  replication  reasserts  it, 
and  a  day  is  given  to  the  plaintiff  to 
bring  it  in.  i  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  572. 

Nul  Tiel  Record.  —  Where  the  defend- 
ant pleads  a  record  of  another  court, 
the  replication  of  nul  tiel  record  may 
either  conclude  by  giving  the  defend- 
ant a  day  to  bring  it  in  or  with  an 
averment  and  prayer  of  the  debt  and 
damages,  etc.  In  the  former  case,  the 
issue  is  complete  on  the  replication, 
but  in  the  latter  there  should  be  a  re- 
joinder reasserting  the  existence  of  the 
record,  and  therefore  the  first  form, 
being  the  more  concise,  is  preferable. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
572. 

Another  Suit  Pending.  —  Where  the 
replication  to  a  plea  of  the  pendency 
of  another  action  denies  the  existence 
of  the  record,  it  must  conclude  with  a 
verification  by  the  record,  but  if  it  goes  > 
further  and  affirms  that  if  there  was 
another  suit,  the  record  of  which  would 
show  it  to  be  identical  with  that  to 
which  the  pleading  applies,  when  in  fact 
the  causes  are  different  —  or,  in  other 

35' 


words,  if  it  be  so  framed  as  to  allowr 
the  plaintiff,  upon  the  production  of  the 
record  by  the  defendant  which  would 
support  his  plea,  to  show  that  the  mat- 
ter in  controversy  in  th:  suit  first  in- 
stituted was  not  identical  — then  it  must 
conclude  to  the  country.  Williams  v. 
Spears,  11  Ala.  138. 

Where  a  plea  alleged  that  a  cause 
was  pending  in  the  court  of  appeals  on 
a  bill  of  review,  it  was  held  that  a 
replication  that  the  bill  of  review  had 
been  decided  by  the  court  of  appeals 
properly  concluded  to  the  country  and 
not  to  the  court,  because  the  averment 
on  either  side  was  merely  of  a  matter 
of  fact,  namely,  whether  the  cause  was 
pending  or  decided.  White  v.  Clav,  7 
Leigh  (Va.)  68. 

Prayer  of  Judgment  —  Generally.  — 
Where  the  replication  concludes  with  a 
verification,  the  verification  should  be 
followed  by  an  appropriate  prayer  of 
judgment  for  debt  and  damages,  or  for 
damages  only,  according  to  the  form 
of  action  and  the  subject-matter  in  dis- 
pute. I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  616.  .^nd  where  the  plea 
to  which  the  replication  applies  is  an 
answer  to  two  counts  of  the  declara- 
tion, the  replication  should  pray  judg- 
ment upon  both  counts.  Hooker  v. 
Smith,  19  Vt.  151. 

In  pleading  estoppel,  it  is  usual  to  pray 
judgment  if  the  defendant  ought  to  be 
admitted  or  received  against  his  own 
acknowledgment,  etc.,  to  plead  his 
plea.  I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  617.  But  in  this,  and  in- 
deed in  all  other  replications,  it  is  suf- 
ficient, after  the  proper  verification,  to 
pray  judgment  generally,  without 
pointing  out  the  appropriate  judgment. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
617. 

Signature  of  Counsel, —  Where  the 
replication  consists  of  a  mere  denial  of 
the  plea,  without  alleging  new  matter 
therein,  it  need  not  be  signed  by  coun- 
sel. Pumpelly  v.  Crosby,  8  Johns.  (X. 
Y.)  322;  Manhattan  Co.  7'.  Miller,  2  Cai. 
(N.  Y.)  69.  So  a  general  replication 
with  notice  of  defense  need  not  be 
signed  by  counsel.  Alexander  v.  Mil- 
ler, 10  Wend.  (N.  Y.)  603. 

1.  See,    generally,  supra,  note    i,  p. 
356. 
7  Volume  16. 


1 7809.  REPLICA  TIONS  AND  REPLIES.  17813. 

bb.  With  Verification. 
{ad)  In  General, 
aaa.  In  Assumpsit. 

Form  No.  17809 .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  643.) 

And  this  he,  the  S2X6.  John  Doe,  is  ready  to  verify;  wherefore  he 
prays  judgment  and  his  damages  by  him  sustained,  on  occasion  of 
the  nonperformance  of  the  said  several  promises  and  undertak- 
ings in  the  said  declaration   mentioned,  to  be  adjudged  to  him,  etc. 

bbb.  In  Debt. 

Form  No,  178  i  o.> 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  664.) 

And  this  he,  the  s^XA  John  Doe,  is  ready  to  verify;  wherefore  he 
prays  judgment  and  his  debt  aforesaid,  together  with  his  damages 
by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be 
adjudged  to  him,  etc. 

ccc.  In  Covenant. 

Form  No.  i  7  8  1 1 .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  676.) 

And  this  he,  the  sdi\6.  John  Doe,  is  ready  to  verify;  wherefore  he 
prays  judgment  and  his  damages  by  him  sustained  by  reason  of  the 
said  breach  of  covenant  first  above  assigned,  to  be  adjudged  to 
him,  etc. 

ddd.   In  Trespass. 

Form  No.  i  7  8  i  2  .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  689.) 

And  this  he,  the  sdiid  John  Doe,  is  ready  to  verify;  wherefore  the 
said  John  Doe  prays  judgment  and  his  damages  by  him  sustained  by 
reason  of  the  committing  of  the  said  trespasses,  to  be  adjudged  to 
him,  etc. 

eee.  To  Replication  of  Estoppel. 
Form  No.  17813.* 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  641.) 
And  this  he,  the  said  John  Doe,  is  ready  to  verify;  wherefore  he 

1.  See,  generally,  JM/^a,  note  I.  p.  356.     judgment  and   his  damages  by  reason 
Another  form  of  conclusion  of  a  repli-    of  the  nonpayment  of  the  said  sum  of 

cation    in     assumpsit    is    as    follows:     £so.    to    be    adjudged    to    him,"   etc. 

"And  this  he,   the  said  John  Doe,   is     2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 

ready  to   verify;    wherefore   he   prays    650. 
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prays  judgment  if  the  said  Richard  Roe  ought  to  be  admitted  or 
received  against  the  said  record  (or  against  his  own  acknowledgment 
by  his  deed  aforesaid),  to  plead  the  plea  by  him  lastly  above  pleaded 
in  this  suit,  that  {stating  and  concluding  with  the  allegation  in  that ^art 
of  the  plea  to  which  the  estoppel  relates). 

{bb)  By  Record, 
aaa.  Of  Same  Court. 

Form  No.  178  14.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  673.) 

And  this  he,  the  said  John  Doe,  is  ready  to  verify  by  the  said 
record,  when,  where  and  in  such  manner  as  the  court  shall  order, 
direct  and  award;  and  he  prays  that  the  said  record  may  be  seen 
and  inspected  by  the  said  court  here,  and  because  the  said  court 
here  are  not  yet  advised  what  judgment  to  give  of  and  upon  the 
premises,  a  day  is  therefore  given  to  the  parties  aforesaid,  before 
our  said  lord  the  king  at  Westfninster,  until  {stating  time)  to  hear  the 
judgment  of  the  said  court  thereupon;  for  that  the  said  court  of  our 
said  lord  the  king  now  here,  are  not  yet  advised  thereof,  etc. 

6bb.  Of  Another  Court. 

Form  No.  i  7  8  i  5  .> 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  673.) 

And  this  he,  the  said  John  Doe,  is  ready  to  verify  by  the  said 
record,  and  he  prays  that  the  said  record  may  be  seen  and  inspected 
by  the  said  court  here;  and  because  the  ?,SL'\d  John  Doe  hath  not  the 
said  record  now  ready  in  court  he  is  commanded  to  have  the  same 
here  on  {stating  time),  and  that  he  fail  not  at  his  peril:  and  the  same 
day  is  given  to  the  defendant  at  the  same  place. 

(2)  In  the  Various  States. 

ALABAMA.^ 

Form  No.  17816,* 

The  State  of  Alabama,  )  In  the  Circuit  Court, 

Z>a/(?  County.  )  January  Tqtvci,  iS96. 

John  Doe,  plaintiff. 


agamst 
Richard  Roe,  defendant. 

I.  The  plaintiff,  for  replication  to  plea  number  one  of  defendant, 
joins  issue  on  the  said  plea. 

1.  See,  generally,  supra,   note    i,    p.     cation  in  Alabama,  see  Form   No.  6oiS. 

356.  4.  Alabama.  —  The  plaintiff  may  file 

3.  For  another  form  of  a  special  repli-     more  than  one  replication.    The  form  of 
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2.  And  for  replication  to  plea  number  two  of  defendant  the  plaintiff 
says:  {Here  set  out  briefly  and  plainly  the  facts  relied  on  as  an  answer  to 
the  plea). 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

(  Verification^^ 

DELAWARE. 

Form  No.  i  7  8  i  7  .* 

In  the  Superior  Court  of  the  State  of  Delaware  in  and  for  Kent 
County. 

John  Doe 

against 
Richard  Roe. 

{Similiter^  joining  issue  as  to  first  plea^ 

And  the  said  John  Doe.,  as  to  the  said  plea  of  the  said  Richard  Roe 
by  him  secondly  above  pleaded,  says*  that  he,  the  said  John  Doe.,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  plea  above  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  him,  the  said  Richard  Roe.,  because  he  says  that 
{Here  state  the  subject-matter  of  the  replication);  and  this  he,  the  said 
John  Doe,  prays  may  be  inquired  of  by  the  country,  etc.  {or,  if  new 
matter  is  alleged  in  the  replication,  say,  "and  this  he,  the  said  John  Doe, 
is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  damages  by 
him  sustained  by  reason  of  the  nonperformance  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned  to  be 
adjudged  to  him,  etc.") 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

DISTRICT  OF  COLUMBIA. 

Form  No.  i  7  8  i  8 .' 
(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules,  No.  112,  §  5.) 

In  the  Supreme  CoMvX.  of  the  District  of  Columbia,  the  first  day  of 
September,  igOO. 

.a  general  replication  is,  "The  plaintiff  the   instrument  is  lost,  the  defendant 

joins  issue  on  said  plea."    A  special  rep-  must  prove  the  loss  and  contents.    Ed- 

lication  is  a  brief  statement,  in  plain  Ian-  wards  z/.  Parker,  88  Ala.  356;  Parker  j/. 

guage,  of  the  facts  relied  on  in  answer  Edwards,  85  Ala.  246. 

to  the  plea.     Civ.  Code  (iSg6),  §  3301;  2.     Delaivare.  —  The     common -law 

Lee  V.   DeBardeleben   Coal,   etc.,  Co.,  pleadings  are  still  used,  but  the  judges 

102  Ala,  628.                *  of  the  supreme  court  have  been  given 

1.  Verification- — Where  the  defendant,  power  to  make  rules  altering  such 
in  a  plea  of  set-off  or  other  plea  in  bar,  pleadings  so  as  to  promote  conciseness, 
relies  upon  an  instrument  in  writing,  brevity  and  plainness  without  regard- 
he  is  not  obliged  to  prove  the  execution  ing  form  further  than  it  is  necessary, 
or  assignment  thereof,  unless  the  plain-  Rev.  Stat.  (1S93),  p.  7S9,  c.  106,  §  i. 
tiff's  replication  is  verified  by  affidavit.  3,  District  of  Columbia.  —  After  plea 
Ala.  Civ.  Code  (1896),  §  1S02.  filed  and  served,  the  plaintiff  shall  reply. 

This   statute   applies  where   the   in-  Supreme  Ct.  Com.   L.  Rules,  No.  26. 

strument  offered  in  a  plea  of  set-oiT  is  Must  be  in  English.  —  All   pleadings 

signed    by    a    mark    only.     Walker    v.  must  be  in  the  English  language  only. 

Bentley,  64  Ala.  92,  Dist.  of  Col.  Comp.  Stat.  (1894),   c.  55, 

If  the  replication  is  not  verified,  and  §  28. 
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John  DoCy  plaintiff, 

■  At  Law,  No.  9U5?- 
Richard  Roe,  defendant. 

The  plaintiff  joins  issue  upon  the  defendant's  ^r.?/  plea  (or  so  much 
of  the  first  plea  as  alleges  that  —  specifying  what  or  what  part).^ 

(  Where  the  plea  contains  new  matter,  say:  "  The  plaintiff  says  that  "  — 
setting  forth,  without  prolixity  or  unnecessary  verbiage,  the  matter  relied 
on  in  defense  of  the  plea.  )^ 

Jeremiah  Mason^  Attorney  for  Defendant.* 


FLORIDA.^ 

Form  No.  i  7  8  i  9  .• 

State  of  Florida,  \  In  the  Circuit  Court  of  Leon  County. 
Leon  County.         j  6'<?^^«^ Judicial  Circuit. 
John  Doe 
against 
Richard  Roe. 

1.  The  plaintiff  takes  issue  upon  the  defendant's ^r^/  plea.^ 

2.  The  plaintiff  as  to  the  second  plea  says:   {Ilere  state  the  answer 
to  the  pled). 

Jeremiah  Mason,  Attorney  for  Defendant. 
(  Verification.') 


Time  of  Filing.  —  The  replication  must 
be  filed  within  ten  days,  exclusive  of 
Sundays,  after  the  plea,  excluding  the 
day  of  filing,  or  within  ten  days,  ex- 
clusive of  Sundays,  after  the  day  of 
service  of  a  copy  thereof.  Dist.  of  Col. 
Supreme  Ct.  Com.  L.  Rules,  No.  26. 

Several  Beplications.  —  Upon  cause 
shown  in  any  case,  the  court,  in  its 
discretion,  may  permit  two  or  more 
replications  to  be  filed  to  any  plea. 
Dist.  of  Col.  Supreme  Ct.  Com.  L. 
Rules,  No.  26,  subs.  2. 

1.  Entitled.  —  All  pleadings  must  bear 
the  title  of  the  cause.  Dist.  of  Col. 
Supreme  Ct.  Com.  L.  Rules,  No.  20, 
subs    2. 

Numbered.  —  All  pleadings  must  be 
indorsed  with  the  number  of  the  cause. 
Dist.  of  Col.  Supreme  Ct.  Com.  L. 
Rules,  No.  20,  subs.  2. 

2.  Joinder  in  issue  may  be,  "  The 
plaintiff  joins  issue  upon  the  defend- 
ant'sy^rj/ plea."  This  form  of  joinder 
shall  be  deemed  to  be  a  denial  of  the 
substance  of  the  pleading  to  which  it 
relates  and  of  an  issue  thereon.  Dist. 
of  Col.  Supreme  Ct.  Com.  L.  Rules, 
No.  27. 

3.  Prolixity  and  unnecessary  verbiage 
should  be  avoided  in  all  pleadings. 
Dist.  of  Col.  Supreme  Ct.  Com.  L. 
Rules,  No.  112. 


No  formal  conclusion  or  prayer  for 
judgment  shall  be  necessary  in  any 
pleading.  Dist.  of  Col.  Supreme  Ct. 
Com.  L.  Rules,  No.  25. 

4.  Signature.  —  Every  pleading  shall 
be  signed  by  the  party  or  by  counsel, 
showing  in  this  way  whether  the  party 
appears  in  person  or  by  attorney  and 
not  alone  by  stating  the  fact  in  the 
body  of  the  complaint.  Dist.  of  Col. 
Supreme  Ct.  Com.  L.  Rules,  No.  20. 

5.  For  another  form  of  a  replication  in 
Florida,  under  the  earlier  practice,  see 
Form  No.  5642. 

6.  Florida. — 'The  forms  of  replica- 
tions and  new  assignments  given  in 
the  statute  shall  be  sufficient,  and  they 
and  the  like  forms  may  be  used  with 
such  modifications  as  may  be  necessary 
to  suit  the  facts  of  the  case,  but  nothing 
herein  contained  shall  render  it  erro- 
neous or  irregular  to  depart  from  the 
letter  of  such  forms  so  long  as  the  sub- 
stance is  expressed  without  prolixity. 
Rev.  Stat.  (1892),  §  1061. 

7.  Joinder  of  Issue.  —  If  the  plaintiff 
simply  wishes  to  join  issue  on  the 
defendant's  plea,  the  form  is.  "The 
plaintiff  takes  issue  upon  the  defend- 
ant's first,  second,  etc.,  pleas."  Fla. 
Rev.  Stat.  (1892),  §  io6i. 

Several  Replications.  —  The  plaintiff 
may   file   as   many  replications  as   he 
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ILLINOIS.^ 


Form  No.  17820.' 


is,  \ 


ss. 


In  the  Circuit  Court  of  Greene  County. 
To  the  October  Term,  a.  d.  \Z^8. 


State  of  Illinois, 
Greene  County. 
Richard  Roe  j 

ats.  >•  Assumpsit. 

yohn  Doe.    ) 
{^Similiter  to  the  general  issue.  ^ 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  secondly 
above  pleaded,  says  that  he,  the  plaintiff,  by  reason  of  anything  in 


may    desire.     Fla.     Rev.     Stat.    (1892), 
§  1059. 

Several  replications  shall  not  be 
allowed,  except  in  cases  where  it  may 
appear  to  the  court  or  judge  proper  for 
determining  the  real  question  in  con- 
troversy between  the  parties  on  its 
merits.  Where  this  rule  is  violated,  the 
court  may  order  a  reformation  of  the 
pleadings  on  such  terms  as  to  costs 
and  otherwise  as  it  may  think  fit.  Fla. 
Cir.  Ct.  Com.  L.  Rules,  No.  59. 

Time  of  Filing.  —  If  the  plea  require 
a  replication,  the  replication  must  be 
filed  within  twenty  days  after  the  filing 
of  the  plea.  Fla.  Cir.  Ct.  Com.  L. 
Rules,  No.  20. 

No  notice  of  the  filing  of  a  replication 
■shall  be  necessary  to  be  served  upon 
the  opposite  party  or  his  solicitor,  un- 
less such  notice  is  directed  by  special 
order  of  the  judge.  Notice  to  the 
solicitor  is  deemed  notice  to  the  party 
for  whom  he  appears.  Fla.  Cir.  Ct. 
Com.  L.  Rules,  No.  3. 

May  Deny  Whole  or  Part  of  Plea.  — 
The  plaintiff  may  traverse  the  whole 
of  any  plea  or  subsequent  pleading  of 
the  defendant  by  a  general  denial  or, 
admitting  some  part  or  parts  thereof, 
deny  all  the  rest,  or  deny  any  one  or 
more  allegations.  Fla.  Rev.  Stat. 
<i892),  §  1059. 

Unnecessary  Allegations.  —  Neither  ex- 
press color  nor  special  traverse  shall 
be  necessary  in  any  pleading.  In  any 
plea  or  subsequent  pleading,  it  shall 
not  be  necessary  to  use  any  allegation 
of  actionem  non,  or  actionem  ulterius 
non,  or  to  the  like  effect,  or  any  prayer 
for  judgment,  nor  shall  it  be  necessary 
in  any  replication  or  subsequent  plead- 
ing to  use  any  allegation  of  precludi 
non,  or  to  the  like  effect,  or  any  prayer 
for  judgment.  Fla.  Rev.  Stat.  (1892), 
§  1037. 

All  pleas,  replications  and  subsequent 


pleadings  pleaded  without  the  formal 
parts  of  actionem  non  or  precludi  non,  or 
the  like  effect,  or  any  prayer  of  judg- 
ment, shall  be  taken,  unless  otherwise 
expressed,  as  pleaded  respectively  in 
bar  of  the  whole  action  or  in  main- 
tenance of  the  whole  action.  Fla.  Cir. 
Ct.  Com.  L.  Rules,  No.  23. 

No  protestation  shall  be  necessary  in 
any  pleading.  Fla.  Cir.  Ct.  Com.  L. 
Rules.  No.  22. 

Replying  Equitable  Matter.  —  The 
plaintiff  may  reply,  in  answer  to 
any  plea  of  defendant,  facts  which 
would  avoid  such  a  plea  upon  equitable 
grounds.  Such  replication  must  begin 
with  the  words  "  For  replication  on 
equitable  grounds,"  or  to  the  like  effect. 
Fla.  Rev.  Stat.  (1892),  §  1048. 

New  Assignment,  —  One  new  assign- 
ment only  shall  be  pleaded  to  any 
number  of  pleas  to  the  same  cause  of 
action,  and  such  new  assignment  shall 
be  consistent  with  and  confirmed  by 
the  particulars  delivered  in  the  action, 
if  any,  and  shall  state  that  the  plaintiff 
proceeds  for  causes  01  action  different 
from  those  which  the  pleas  profess  to 
justify,  or  for  an  excess  over  and 
above  what  all  the  defenses  set  upon 
such  pleas  justify,  or  bbth.  Fla.  Rev. 
Stat.  (1892),  §  1060. 

1.  For  other  forms  of  replications  in 
Illinois  see  Forms  Nos.  3414.  8525, 
12706,  12707. 

2.  See,  generally,  supra,   note    I,    p. 

347- 
Several  Beplications  by  Leave  of  Court. 

—  Upon  application,  the  court  may  al- 
low the  plaintiff  to  reply  several  mat- 
ters to  the  plea.  Starr  &  C.  Anno. 
Stat.  111.  (1896),  c.  110,  par.  33. 

Leave  of  court  is  necessary,  but  if 
two  replications  are  filed  without  leave 
the  objection  will  be  waived,  unless 
raised  in  the  lower  court.  Clay  F.  & 
M.  Ins.  Co.  z/.Wusterhausen,  75  111.  285. 
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that  plea  alleged,  ought  not  to  be  barred  from  having  his  aforesaid 
action,  because  he  says:  {stating  stibjeci-maiter  of  the  replicatioti).  And 
this  the  plaintiff  prays  may  be  inquired  ot  by  the  country,  etc.  {If  new 
matter  is  set  up,  say,  "And  this  the  plaintiff  is  ready  to  verify,  where- 
fore he  prays  judgment  and  his  damages,  etc.,  to  be  adjudged  to 
him,  etc.") 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

MAINE.l 

Form  No.  i  7  8  2  i  .* 

Kennebec,    ss.      Superior   (or    Supreme  Judicial')    Court,    September 
Term,  \()00. 

John  Doe  against  Richard  Roe. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by 
him  above  pleaded,  says  {concluding  as  in  Form  No.  17817,  from  *). 

MARYLAND.^ 

Form  No,  17822.* 

John  Doe    ) 
against       >  In  the  Superior  Court  of  Baltimore  City. 
Richard  Roe.  ) 

The  plaintiff,  as  to  the  defendant's  plea,  says:  {Here  state  the  mat- 
ter of  reply). 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

1.  For  another  form  of  replication  in  statement  filed  by  the  defendant,   but 
Maine  see  Form  No.  4490.  the  doctrine  stated  would  undoubtedly 

2.  See,     generally,    supra,    note     i,  apply    to   a   counter    brief    statement. 
p.  347.  See  also  Stevens  v.  Bachelder,  28  Me. 

Joinder  of  Issue.  —  Plaintiff  must  join  218. 

a  general  issue  pleaded  by  defendant.  For  form  of  brief  statement  see  the 

Me.  Rev.  Stat.  (1883),  c.  82,  §  22.  title  Notice  of  Defense,  vol.  13.  p.  193. 

Counter  Brief  Statement.  —  The  plain-  3.  For  other  forms  of  replications  in 

tiff  may  file  a  counter  brief   statement  Maryland  see   Forms  Nos.   3415,  4503, 

to  the  brief  statement  of  special  matter  12719. 

of    defense    filed    by    defendant.      Me.  4.  See,  generally,  supra,    note  i,    p. 

Rev.  Stat.  (1883),  c.  82,  §  22.  347. 

The  plaintiff  is  not  required  to  file  a  Commencement. —  A  formal  commence- 
counter  brief  statement,  unless  so  or-  ment  is  not  required.     Md.  Pub.  Gen. 
dered  by  the  court.     Pratt  v.   Knight,  Laws  (1888),  art.  75,  §  4. 
29  Me.  471.  Common-law  Forms  Sufficient.  —  Either 

In  Ministerial,  etc.,  Fund  v.  Rowell,  the  common-law  forms  or  the  forms 
49  Me.  330,  the  court  said  in  substance  given  in  the  statute  may  be  used,  at 
that  no  particular  form  of  brief  state-  the  plaintiff's  election.  Md.  Pub.  Gen. 
ment  is  required,  nor  is  it  required  to  Laws  (1888),  art.  75,  §  23,  subs.  107. 
be  signed  by  the  party  or  his  attorney.  Plain  statement  of  facts  only  is  re- 
Formal  words  should  be  omitted,  and  quired,  without  reference  to  mere  form, 
if  the  special  matter  is  so  indicated  Md.  Pub.  Gen.  Laws  (i288),  art.  75, 
that  it  can  be  readily  apprehended  it  is  §  3. 

sufficient.     The   decision    in    this  case  Fiusts   only   shall   be   stated,    and    not 

was  upon   the   sufficiency  of  the  brief  arguments,  or  inferences,  or  matter  of 
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MASSACHUSETTS. 


Form  No.  17823.' 
(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 
John  Doe    \ 

vs.  [-  Middlesex  Superior  Court,  October  third,  1S8I. 

Richard  Roe.  ) 

And  the  plaintiff  replies  as  follows,  viz.:  He  says  that  within  six 
years  before  the  suing  out  of  his  writ  the  defendant  executed  a  writ- 
ing, a  copy  whereof  is  hereto  annexed,  by  which  he  acknowledged 
said  debt  and  agreed  to  pay  the  same. 

He  further  says  that  defendant  has  been  absent  from  this  common- 
wealth for  the  space  of  three  years  last  past. 

(To  a  plea  setting  7ip  minority,  say:  "And  the  plaintiff  replies  that  he 
is  ignorant  of  the  fact,  so  that  he  can  neithef  admit  nor  deny  that 
the  defendant  was  a  minor  as  stated  in  his  answer,  but  leaves  the 
defendant  to  prove  the  same.  He  further  says  that  the  articles 
mentioned  in  his  bill  of  particulars  were  necessaries  for  the  defend- 
ant and  suitable  to  his  estate  and  degree.") 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


law  or  of  evidence,  or  of  which  the 
court  takes  notice  ex  officio.  Md.  Pub. 
Gen.  Laws  (1888),  art.  75,  §  2. 

Bill  of  Particulars.  —  Either  party  may 
require  a  bill  of  particulars  where  the 
pleading  is  so  general  as  not  to  give 
sufficient  notice  to  the  opposite  party  of 
the  evidence  to  be  offered  in  support  of 
it.  Md.  Pub.  Gen.  Laws  (1S88),  art.  75, 
§  23,  subs.  107. 

Several  Replications. —  The  plaintifif 
in  any  action  may  plead  in  answer  to 
the  plea,  or  any  subsequent  pleading 
of  the  defendant,  as  many  several  mat- 
ters as  he  shall  think  necessary  to  sus- 
tain his  action;  provided,  the  pleading 
does  not  depart  from  the  declaration. 
Md.  Pub.  Gen.  Laws  (1888),  art.  75, 
§10. 

Conclusion.  —  A  formal  conclusion  is 
not  required.  Md.  Pub.  Gen.  Laws 
(188S),  art.  75,  §  4. 

1.  Afassachust-tts.  —  No  further  plead- 
ing shall  be  required  after  the  answer, 
except  by  order  of  the  court.  But  the 
plaintiff  may  demur  to  the  answer; 
and  if  the  answer  contains  any  new 
matter  in  avoidance  of  the  action,  such 
new  matter  shall  be  deemed  to  be  de- 
nied by  the  plaintiff.  Pub.  Stat.  (1882), 
c.  167.  §  24;  Lyon  v.  Manning,  133 
Mass.  439;  School  Dist.  v.  Boston,  etc., 
R.  Co.,  102  Mass.  552;  Cook  v.  Shear- 
man, 103  Mass.  21. 

The  court  may,  on  motion  of  the  de- 
fendant, require  the  plaintiff  to  reply 
to  the  answer  and  to  state  whether  he 


admits  or  denies  any  and,  if  any,  what 
part  thereof.  Mass.  Pub.  Stat.  (1882), 
c.  167,  ^  24.  Or  the  plaintiff  may  with- 
out such  order  file  at  any  time  before 
trial  a  replication  to  the  answer  clearly 
and  specifically  stating  any  facts  in  re- 
ply to  the  new  matter  therein.  Mass. 
Pub.  Stat.  (18S2),  c.  167,  §  24;  Todd  v. 
Bishop,  136  Mass.  386. 

Time  of  Filing.  —  The  statute  simply 
requires  a  replication  to  be  filed  "  at 
any  time  before  trial."  Mass.  Pub. 
Stat.  (1882),  c.  167,  ^  24.  After  one 
trial  in  which  the  jury  disagree,  the 
plaintiff  may  file  a  replication  at  any 
time  before  the  second  trial,  although 
no  replication  was  originally  filed. 
Burke  v.  Miller.  4  Gray  (Mass.)  114. 

May  Contain  Demurrer.  —  The  replica- 
tion may  raise  an  issue  in  law  by  the 
statement  that  the  plaintiff  demurs  to 
the  answer  or  to  so  much  thereof  as 
applies  to  one  or  more  counts  in  the 
declaration,  as  the  case  may  be,  assign- 
ing specially  the  causes  of  such  de- 
murrer; and  in  like  manner  either 
party  may  demur  to  any  allegation  of 
the  other  party.  Mass.  Pub.  Stat .  (1882), 
c.  167,  §  25.  And  the  replication  may 
contain  a  demurrer  to  a  particular  alle- 
gation in  a  count  of  the  answer,  with- 
out demurring  or  replying  to  the  rest 
of  the  count  or  to  the  rest  of  the  an- 
swer. Montague  v.  Boston,  etc..  Iron 
Works.  97  Mass.  502. 

May  Contain  Alternative  Allegations.  — 
Either  party  may  allege  a  fact  or  title 
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MICHIGAN. 1 


SS. 


Form  No.  i  7824  .* 

State  of  Michigan, 

The  Circuit  Court  of  the  County  of  Montcalm. 

Richard  Roe,  defendant, 

ats. 

John  Doe,  plaintiff. 

And  the  plaintiff  says  that  his  said  writ  {or  declaration),  by  reason 

of  anything  by  the  said  defendant  in  his  said  plea  above  alleged,  ought 

not  to  be   quashed,  because   he  says  {Here  set  forth  the  matter  in 

answer  to  the  plea  in  abatement);  and  this  he,  the  said  plaintiff,  prays 

may  be  inquired  of  by  the  country,  etc. 

Jeremiah  Mason,  Attorney  for  Plaintiff, 
310  Main  street,  Stanton,  Mich. 


alternatively,  declaring  his  belief  of 
one  alternative  or  the  other  and  his 
ignorance  of  whether  it  is  the  one  or  the 
other.  Mass.  Pub.  Stat.  (1S82),  c.  167, 
§  27. 

Need  Not  State  Evidence.  —  No  party 
shall  be  required  to  state  evidence  or 
disclose  the  means  by  which  he  intends 
to  prove  his  case.  Mass.  Pub.  Slat. 
(18S2),  c.  167,  §  2S. 

May  Allege  Equitable  Matter.  —  In  ac- 
tions at  law  in  the  supreme  judicial  or 
superior  courts,  the  defendant  may  al- 
lege as  a  defense  any  facts  which  would 
entitle  him  in  equity  to  be  absolutely 
and  unconditionally  relieved  against 
the  plaintiff's  claim  or  cause  of  action, 
or  against  a  judgment  obtained  by  the 
plaintiff  in  such  action;  and  the  plaintiff 
shall  be  entitled  to  avail  himself,  in 
answer  to  any  defense  alleged  by  the 
defendant,  of  any  facts  that  would  avoid 
such  defense  in  equity  or  would  entitle 
the  plaintiff  to  be  absolutely  and  un- 
conditionally relieved  in  equity  against 
such  defense.  Mass.  Stat.  (1883),  c. 
223    i5  14. 

Supplemental  Beplication.  —  A  replica- 
tion may  allege  facts  which  have  oc- 
curred since  the  institution  of  the  suit, 
and  the  plaintiff  may  be  allowed  by  the 
court  to  make  a  supplemental  replica- 
tion alleging  material  facts  which  have 
occurred  or  come  to  his  knowledge 
since  '.he  former  replication.  Mass. 
Pub.  Stat.  (1882),  c.  167,  §  26. 

An  order  allowing  a  supplemental 
replication  may  be  made  by  the  court 
while  in  session  or  by  a  justice  thereof 
in  any  county  either  in  term  or  in  va- 
cation. Mass.  Pub.  Stat.  (1882),  c.  167, 
t^  62. 


1.  For  another  form  of  replication  in 
Michigan  see  Form  No.  9668. 

2.  Replication  to  Flea  in  Abatement 
Only.  —  Special  pleas  in  bar  have  been 
abolished,  and  matters  of  defense 
formerly  set  up  by  special  plea  are 
now  given  under  the  general  issue 
with  notice  of  defense.  Mich.  Comp. 
Laws  (iSg7),  §§  10071-10073. 

To  a  notice  of  defense  there  can,  of 
course,  be  no  replication.  McFarlane 
V.  Ray,  14  Mich.  465. 

Matter  arising  subsequently  to  the 
joining  of  issue,  which  was  formerly 
given  in  a  plea  of  puis  darrein  con- 
tinuance, may  now  be  relied  upon  under 
the  general  issue  and  notice,  and  no 
replication  thereto  is  necessary.  Mich. 
Cir.  Ct.  Rules,  No.  9;  Burt  v.  Wayne 
Circuit  Judges,  90  Mich.  520. 

Entitling.  —  It  shall  not  be  necessary 
to  entitle  any  plea  of  any  term  of  the 
court,  or  of  any  day  in  term  or  vaca- 
tion, nor  shall  it  be  necessary  to 
mention  the  name  of  the  state  in  the 
statement  of  the  venue.  Mich.  Comp. 
Laws  (1897),  §  10416. 

Replication  of  Statute  of  Limitations 
to  Plea  of  Nonjoinder. —  If,  in  any  action 
on  contract,  the  defendant  shall  plead 
in  abatement  that  another  person 
ought  to  have  been  jointly  sued,  it 
would  be  a  good  replication  to  such 
plea,  if  true  in  fact,  that  the  action 
was,  by  the  provisions  of  the  statute 
in  such  case  made  and  provided,  barred 
against  the  person  so  named  in  the 
plea,  but  not  so  barred,  by  reason  of  a 
new  acknowledgment  or  promise,  as 
against  such  defendant.  Mich.  Comp. 
Laws  (1897  ),  §  9743. 
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MISSISSIPPI.* 


Form  No.  17825.' 

If  Jl'c"?-'''  \  C'""''  Court,  May  Tern,,  .^. 

John  Doe 

against 

Richard  Roe. 

And  the  plaintiff  for  replication  says:  (^Here  state  the  substance  of 
the  replication^,  and  of  this  the  plaintiff  puts  himself  upon  the 
country  {or,  if  the  replication  set  up  matter  in  avoidance,  say,  "  and  this 
the  plaintiff  is  ready  to  verify.") 

Jeremiah  Mason,  Attorney  for  Plaintiff.* 


NEW    HAMPSHIRE.* 


1.  For  other  forms  of  replications  in 
Mississippi  see  Forms  Nos.  4526,  12716, 

12717- 

2.  See,     generally,    supra,     note    i, 

P-  347. 
Several  Beplications  by  Leave  of  Court. 

—  The  plaintiff  in  any  action  may,  by 
leave  of  the  court  or  judge,  plead,  in 
answer  to  the  plea  or  subsequent  plead- 
ing of  the  defendant,  as  many  several 
matters  as  he  shall  think  necessary  to 
maintain  his  action,  upon  his  affidavit 
that  he  is  advised  and  believes  that  he 
has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by 
him,  or  that  the  several  matters  sought 
to  be  pleaded  by  way  of  confession  and 
avoidance  are  respectively  true  in  sub- 
stance and  in  fact.  Miss.  Anno.  Code 
(1892),  §  692. 

The  several  replications  must  be 
verified  by  oath.  Wilmot  v.  Yazoo, 
etc.,  R.  Co.,  76  Miss.  374.  And  the 
court  has  no  discretion  to  waive  the 
affidavit.  Hunter  v.  Wilkinson,  44 
Miss.  721. 

3.  Venue,  —  The  name  of  the  county 
shall  be  stated  in  the  margin  of  the 
pleading;  and  it  shall  not  be  necessary 
to  state  any  venue  in  the  body  of  the 
pleading  nor  to  set  forth  in  any  manner 
the  place  in  which  the  act  is  alleged  to 
have  been  done,  unless  from  the  nature 
of  the  case  the  place  be  material  or 
traversable.  Miss.  Anno.  Code  (1892), 
§§  672.  681. 

Unnecessary  Allegations.  —  It  shall  not 
be  necessary,  in  any  replication  or  sub- 
sequent pleading  pleaded  in  mainte- 
nance of  the  action,  to  use  any  allega- 
tion of  precludi  non,  or  to  the  like 
effect,    or   any   prayer    for    judgment; 


and  all  replications  and  subsequent 
pleadings  pleaded  without  such  formal 
parts  shall  be  taken,  unless  otherwise 
expressed,  as  pleaded  respectively  in 
maintenance  of  the  whole  action.  Miss. 
Anno.  Code  (1892),  ^  708. 

All  allegations  usually  inserted  in 
the  pleadings  which  are  not  material  or 
traversable,  and  which  the  party  could 
not  be  required  to  prove,  may  be 
omitted,  unless  they  be  required  for  the 
right  understanding  of  allegations  that 
are  material.  Miss.  Anno.  Code  (1892), 
§  706. 

Express  color  shall  not  be  necessary. 
Miss.  Anno.  Code  (1892),  ^  701. 

Special  traverse  is  not  necessary. 
Miss.  Anno.  Code  (1892),  §  701. 

Defects  in  Form  Immaterial.  —  A  plead- 
ing shall  not  be  deemed  insufficient  for 
any  aefect  which  could  heretofore  be 
objected  to  only  by  special  demurrer. 
Miss.  Anno.  Code  (1892),  i^  703.  Thus, 
a  wrong  conclusion  does  not  render  a 
replication  insufficient.  Northrop  v. 
Flaig,  57  Miss.  754. 

Beplication  to  Plea  with  Bill  of  Par- 
ticulars.—  The  matter  stated  in  a  bill 
of  particulars  filed  with  a  plea,  but 
not  set  forth  by  proper  averments  in 
the  plea,  cannot  be  put  in  issue  as 
part  of  the  pleadings  by  I'eplication. 
The  plaintiff  must  confine,  his  reply 
to  the  matters  set  forth  in  the 
plea.  Vanzant  v.  Shelton,  40  Miss. 
332. 

4.  Signature.  —  The  pleadings  shall 
be  signed  by  the  party  or  his  attorney. 
Miss.  Anno.  Code  (1892),  §  702. 

5.  For  other  forms  of  replications  in 
New  Hampshire  see  Forms  Nos.  3458, 
4404,  5098. 
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Form  No.  17826.' 

Superior  Court. 
Merrimack,  ss. 
John  Doe 
against 
Richard  Roe. 

And  the  said  plaintiff,  as  to  the  plea  of  the  said  defendant /r^/ 
above  pleaded,  says  that  he  ought  not  to  be  precluded  from  having  and 
maintaining  his  action  aforesaid  against  said  defendant  by  reason  of 
anything  therein  alleged,  because  he  says  {concluding  as  in  Form  No. 
17817). 

NEW  JERSEY. 2 

Form  No.  17827.^ 

New  Jersey  Supreme  Court. 

/ohn  Doe     )  ^     r-    j      j 
•^  ..       {  On  Contract. 

agamst       >  „      ,• 

Richard  Roe.)^^^^'"'^^'''''- 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  firstly 
above  pleaded,  whereof  he  hath  put  himself  upon  the  country,  doth 
the  like. 

And  as  to  the  plea  of  the  said  defendant  by  him  secondly  above 
pleaded  the  plaintiff  says  that  he  ought  not  to  be  barred  from  having 
or  maintaining  his  aforesaid  action  against  him,  the  said  defendant, 
because  he  says  that  (^Here  state  the  subject-matter  of  the  replication),  and 
of  this  he,  the  said  plaintiff,  puts  himself  upon  the  country  (or  and 
this  the  said  plaintiff  is  ready  to  verify,  etc. ). 

Jeremiah  Mason,  Plaintiff's  Attorney. 

1.  See,  generally,   supra,  note  i,    p.  gether.     Watriss   v.    Pierce,  36   N.   H. 

347.  232. 

When  Necessary.  —  Defendant  is  not  Previous  to  the  above  statute,  leave 

required  to  plead  specially  in  any  civil  of    court    was    necessary   in   order   for 

action,   except  a   plea  of   title    to    real  the  plaintiff  to  file  several  replications, 

estate  in  actions  in  the  police  and  jus-  Pickering  v.   Pickering,   19  N.  H.  389. 

tices'  courts;   but  may  prove  any  de-  In   which   case  the   second   replication 

fense  under  the  general  issue,  upon  a  commenced   thus:  "  And,   for  a  second 

brief  statement.     N.    H.   Pub.    Stat    &  replication   in    this  behalf,  by  leave  of 

Sess.  L.  (1901),  c.  223,  §  3.      But  when  court,"  etc.     Thompson  v.  Fellows,  21 

the    defendant    pleads    specially,    the  N.  H.  425. 

plaintiff  may  reply.     N.  H.  Pub.  Stat.  2.  For  other  forms  of  replications  in 

&  Sess.  L.  (1901),  c.  223,  §  3.  Neu'  ferscy  see.  Forms  Nos.  9597,  1222S, 

Must  be  in  English.  —  All   pleadings  16937. 

must  be   in  the  English  language  and  3.  See,  generally,  -f ?//;•«,  note  i,  p.  347. 

no  other.     N.    H.    Pub.  Stat.  &   Sess.  Time  of  Filing.  —  If  a  replication  be 

L.  (1901),  c.  218,  §  I.  necessary,  it  must  be  filed  within  thirty 

Several  Beplications.  —  To  the  special  days  after  the  plea.     N.  J.  Gen.  Stat, 

plea  of  the  defendant,  the  plaintiff  may  (1895),  p.  2552,  §  107. 

rv:ply  all  such   matters  as  may  be  ma-  If    the    plea  be    filed    after    the    time 

terial  in  answer  to  or  in  avoidance  of  allowed  by  law,  a  replication  is  not  re- 

lae  matters    alleged    therein,    and    for  quired    in    less    than  thirty  days  from 

that  purpose  may  file  as  many  separate  the    service   of   a   rule  to  reply.     N.J. 

replications   as  the   case  requires.     N.  Gen.  Stat.  (1895),  p.  ::552,  g  iii. 

H.  Pub.  Stat.  &  Sess.  L.  (1901),  c.  223,  Several  Beplications  by  Leave  of  Court. — 

t5  4.  The    plaintiff    in    any  action   may,    by 

Mere  inconsistency  is  no  objection  to  leave  of  the  court  or  a  judge,  plead,  in 

several  replications  being  pleaded  to-  answer  to  the  plea  or  subsequent  plead- 
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PENNSYLVANIA.^ 

Form  No.  17828.* 


In  the  Court  of  Commo?i  Pleas,  No.  1,  of  Philadelphia 
County,  Felruary  Term,  a.  d.  i2,98,  No.  110. 


John  Doe 

against 

Richard   Roe. 

1.  As  to  the  pleas  of  the  plaintiff  whereof  said   plaintiff  hath  put 
himself  upon  the  country  the  avowant  doth  the  like. 

2.  To  the  plea  of  payment  avowant  replies  non  solvit  and  issue. 
March  10,  i898.  /eremiah  Mason,  Plaintiff's  Attorney. 

RHODE    ISLAND. 
Form  No.  17829.' 

Supreme  Court,  Commoji  Pleas  Division. 
Providence,  Sc. 

John  Doe     ) 

against       >• 
Richard  Roe.  ) 

(^Similiter,  joining  issue  on  first  plea.  ^ 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  secondly 
above  pleaded,  says  {concluding  as  in  Form  No.  17817). 


ing  of  the  defendant,  as  many  several 
matters  as  he  shall  think  necessary  to 
sustain  his  action.  N.  J.  Gen.  Stat. 
(1895),  p.  2553,  s;  120. 

Notice  of  Special  Matter  in  Avoidance.  — 
Where  tne  defendant  pleads  the  general 
issue,  and  gives  notice  with  it  of  special 
matter  which  he  intends  to  give  in  evi- 
dence in  bar  of  the  action,  the  plaintiff 
shall,  within  thirty  days  after  filing 
such  plea,  or  within  such  further  time 
as  he  may  be  granted  by  the  court  or  a 
judge,  file  a  written  notice  to  the  de- 
fendant of  any  special  matter  which  he 
intends  to  give  in  evidence,  in  denial  or 
avoidance  of  such  special  matter  so 
given  notice  of  by  the  defendant,  and 
which  it  would  have  been  necessary  to 
reply  specially  had  the  defendant's  de- 
fense been  specially  pleaded,  or  else  be 
precluded  from  giving  the  same  in 
evidence.     N.   J.   Gen.   Stat.    (1895),   p. 

2553,  ^  119- 

Express  color  is  not  necessary.  N.  J. 
Gen.  Stat.  (1895),  p.  2554,  §  127. 

Special  traverse  is  not  necessary.  N. 
J.  Gen.  Stat.  (1895),  p.  2554,  §  122. 

1.  For  other  forms  of  replications  in 
Pennsylvania  see  Forms  N05.  4828, 
12780,  14708,  16939. 

2.  Pennsylvatiia. — Special  pleading 
is  abolished  and  the  pleas  in  all  courts 
shall  be  subject  to  the  rules  of  the  re- 
spective courts  as  to  the  notice  of  spe- 
cial matter.  This  provision,  however, 
applies  only  to  the  action  of  assumpsit, 
debt,  covenant,  trespass,  trover  and 
case  at   the  time  of  the  enactment  of 


John  Doe 

against 

Richard  Roe. 


the  statute,  and  all  other  actions  at  the 
time  of  the  enactment  of  the  statute  re- 
main as  theretofore.  Bright.  Pur.  Dig. 
(1894),  p.  1729,  Jjs;  8,  9. 

This  is  substantially  the  form  of 
replication  set  out  in  Brews.  Pr.  (Pa. 
1S96),  §  160. 

Indorsement. —  The  pleading  should 
be  indorsed: 

^  In  the  Court] 
of  Co7nvion 
Pleas.   No. 
I,  of  Phila~ 
,     d  e  Ip  h  i  a     Replica- 
'    County,*^       tion. 
Febr  u  ar  y 
Term,  a.d. 
liqS,   No. 
J     rro.  J 

May  be  Entered  by  Prothonotary.  — 
Where  the  plaintiff  omits  to  join  issue 
or  to  file  a  mere  formal  replication,  the 
prothonotary  may  enter  the  same  at 
any  time.  Beale  v.  Buchanan,  9  Pa. 
St.  123;  Stoever  v.  Weir,  10  S.  &  R. 
(Pa.)  25.  See  also  Maxwell  v.  Beltz- 
hover,  9  Pa.  St.  139. 

Copy  must  be  Served  on  Defendant.  — 
In  all  suits,  a  copy  of  the  declaration 
and  every  subsequent  pleading  shall  be 
served  by  the  party  or  his  attorney  fil- 
ing the  same  on  the  opposite  party  or 
his  attorney  of  record,  otherwise  such 
declaration  or  other  pleading  may  be 
treated  as  a  nullity.  Pa.  Com.  Pi.  Ct. 
Rules,  No.  31,  ^  133. 

3.  See,  generally,  supra,  note  I, 
P-  347- 
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TENNESSEE. 


Form  No,  17830.' 

John  Doe     |  j^  ^^^  Circuit  Court  of  Maury  County. 
.f,VwX...(>*  Term,  .895. 

1.  The  plaintiff,  for  replication  to  plea  number  one  of  defendant, 
joins  issue  on  the  said  plea.^ 

2.  And  for  replication  to  plea  number  two  of  defendant  the  plain- 
tiff says:  (^Here  set  out  a  brief  statement^  in  intelligible  language,  of  the 
facts  relied  on  as  an  answer  to  the  plea^? 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
(  Verification.  )* 

VERMONT.^ 

Form  No.  17831.* 

•^       ■     ^        /  In  Washington  County  Court, 
agamst        r  (^  j.4      u     %-     ^  ono 

R'  h     d  R      \  ^^pi^^^^^^''  lerm,  a.  d.  \Zd8. 

{^Similiter,  joining  issue  on  first  plea?) 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by 
him  secondly  above  pleaded,  saith  that  the  said  plaintiff,  by  reason  of 


Common- law    Form    Sufficient.  —  All 

pleadings  which  contain  the  essential 
averments  according  to  the  rules  of 
the  common  law,  or  the  practice  of 
this  state,  shall  be  held  good.  R.  I. 
Gen.   Laws   (i8g6),  c.  235,  §  4. 

Several  Beplications  by  Leave  of  Court. — 
With  leave  of  court,  the  plaintiff  may 
reply  as  many  several  matters  to  the 
plea  or  pleas  of  the  defendant  as  he 
shall  think  necessary.  R.  I.  Gen.  Laws 
(1896),  c.  239.  §  4. 

1.  Tennessee. — When  the  plea  con- 
tains Tiew  matter  by  way  of  avoidance 
or  set-off,  the  plaintiff  shall  reply 
thereto  by  demurrer  or  otherwise. 
Code  (1896),  ~;  4649. 

2.  Form  of  general  replication  is : 
"  Plaintiff  joins  issue  on  the  plea." 
Tenn    Code  (i8g6),  §  4651. 

Several  Beplications  by  Leave  of  Court 
Only.  —  By  leave  of  the  court,  for  causes 
shown,  plaintiff  may  file  more  than 
one  replication.  Tenn.  Code  (1896),  § 
4653- 

Leave  of  court  is  not  necessary  to 
enable  the  plaintiff  to  reply  several 
matters  to  a  plea  of  set-off.  Williams 
V.  Lenoir,  8  Baxt.  (Tenn.)  395;  Ridley 
v.  Buchanan,  2  Swan  (Tenn  )  555. 

Failure  to  Deny  Admits  New  Matter.  — 
Matters  not  denied  in  each  pleading 
subsequent  to  the  plea  shall  be  taken 
as  admitted.  Tenn.  Code  (1896),  § 
4650. 


3.  Only  Material  Facts  shall  be  Stated.— 
All  pleadings  shall  state  only  material 
facts,  without  argument  or  inference, 
as  briefly  as  is  consistent  with  present- 
ing the  matter  in  issue  in  intelligible 
form.     Tenn.  Code  (1896),  §  4602. 

Supplemental  Pleadings. —  Either  party 
may,  by  leave  of  the  court,  on  good 
cause  shown,  file  a  supplemental 
pleading,  alleging  any  material  facts 
which  have  happened  or  have  come  to 
his  knowledge  since  the  filing  of  his 
former  pleading.  Tenn.  Code  (1896), 
§  4607. 

4.  Verification.  —  The  replication  to  a 
plea  of  usury,  denying  the  same,  must 
be  verified.  Tenn.  Code  (1896),  ^3501; 
Richmond  v.  Wagnon,  5  Humph. 
(Tenn.)  571:  Williams  v.  Hickman,  i 
Yerg.  (Tenn.)  494.  And  it  seems  that 
a  replication  of  non  est  factum  should 
be  sworn  to.  Louisville,  etc.,  R.  Co. 
V.  Sowell,  90  Tenn.  17.  See  also  Tenn. 
Code  (i8g6),  ^  4630. 

6.  For  other  forms  of  replications  in 
Vcrtnont  see  Forms  Nos.  4370,  6017, 
9691,  12705. 

6.    See.     generally,     supra,    note    I, 

P-  347- 

Time  of  Filing.  —  Ten  days  shall  be 
allowed  for  filing  each  pleading  subse- 
quent to  the  plea  until  issue  is  joined, 
to  be  computed  from  the  filing  of  the 
pleading  that  it  answers.  Vt.  Co.  Ct. 
Rules,  No.  9. 


16  E.  of  F.  P.  — 24. 
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anything  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be 
barred  from  having  or  maintaining  his  aforesaid  action  thereof 
against  the  defendant,  because  he  says:  {LLere  set  out  subject-7natter  of 
the  replication'),  and  of  this  the  said  plaintiff  puts  himself  upon  the 
country  (or  and  this  he,  the  said  plaintiff,  is  ready  to  verify,  wherefore 
he  prays  judgment  and  his  damages  by  him  sustained  by  reason  of  the  not 
performing  the  said  several  promises  and  undertakings  as  in  his  declara- 
tion mentioned^. 

Jeremiah  Mason,  Plaintiff's  Attorney. 


VIRGINIA.^ 

Form  No.  17832.' 

• 
In  the  Circuit  Court  of  Albemarle  County,  to  wit,  October  Rules,  \^01. 
John  Doe 
against 
Richard  Roe. 

And  the  said  plaintiff  comes  and  says  {Here  state  the  substance  of 


General  Traverse  of  All  Matters  in 
Avoidance  Allowed. — A  party  against 
whom  matter  is  specially  pleaded  in 
confession  and  avoidance  in  answer  to 
matter  by  him  antecedently  alleged 
may,  by  a  general  form  of  denial, 
traverse  and  put  at  issue  all  the  ma- 
terial facts  so  pleaded.     Vl.  Stat.  (1S94), 

§1151- 

This  statute  changes  the  common- 
law  rule  which  required  the  plaintiff  to 
confine  himself  in  his  replication  to  a 
denial  of  a  single  material  fact.  Pad- 
dock V.  Jones,  40  Vt.  474. 

As  to  the  form  of  such  a  general 
traverse,  no  provision  is  made.  In 
cases  where  from  the  form  of  the 
action  and  the  state  of  the  pleading 
de  injuria  would  be  appropriate,  that 
plea  might  answer  all  the  purposes  of 
the  statute,  but  in  an  action  of  assump- 
sit, where  de  injuria  is  not  used,  it  has 
been  held  that  a  replication  denying 
all  the  allegations  of  the  plea  in  the 
same  words  in  which  they  were  pleaded 
was  proper.  Austin  v.  Chittenden, 
32  Vt.  168. 

In  Dibble  v.  Deerfield  River  Co., 
6g  Vt.  482,  the  replication  was  that  the 
plaintiffs  "deny  each  and  every  ma- 
terial fact  so  by  the  defendant  pleaded 
as  aforesaid."  It  would  seem  that  this 
form  might  be  used,  although  the 
court  in  this  case  held  the  replication 
bad  because  the  pleas  were  not  in  con- 
fession and  avoidance. 

1.  For  other  forms  of  replications  in 
Virginia  see  Forms  Nos.  1 15 10,  12448. 


2.  See,  generally,  supra,  note   i,    p. 
347. 
Precludi  Non  may  be  Oniitted.  —  In  a 

replication,  it  shall  not  be  necessary  to 
use  any  allegation  of  precludi  non,  or 
to  the  like  effect.  Va.  Code  (1887).  § 
3265. 

To  Equitable  Set-off.  —  Every  issue  of 
fact  upon  an  equitable  set-off,  under 
Va.  Code  (1887),  §  3299,  must  be  upon 
the  general  replication  that  the  plea  is 
not  true,  and  the  plaintiff  may  give  in 
evidence  on  such  issue  any  matter 
which  could  be  given  in  evidence  under 
a  special  replication,  if  such  replication 
were  allowed.  Va.  Code  (1887),  §  3300; 
Sexton  V.  Aultman,  92  Va.  20. 

To  Plea  of  Set-off.  —  The  defendant 
may  insert  in  his  plea  particulars  of 
his  set-off,  or  he  may  describe  the  same 
in  an  account  or  notice  of  defense  filed 
with  his  plea.  Va.  Code  (1887),  §  3298. 
If  contained  in  the  plea,  plaintiff  must 
reply  thereto;  if  in  the  account  or  notice 
of  defense,  he  cannot  reply,  but  may 
give  in  evidence  any  matter  which  is 
a  defense  thereto.  Sexton  v.  Aultman, 
92  Va.  20. 

Conclusion  of  Special  Traverse.  —  All 
special  traverses  or  traverses  with  an 
inducement  of  affirmative  matter  shall 
conclude  to  the  country;  but  this  regu- 
lation shall  not  preclude  the  opposite 
party  from  pleading  over  to  the  induce- 
ment when  the  traverse  is  immaterial. 
Va.  Code  (1887),  ij  3267. 

Omission  of  Offer  to  Verify.  —  No  de- 
murrer shall   be  sustained    because  of 
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the  replication),  and  this  he,  the  said  plaintiff,  prays  may  be  inquired 
of  by  the  country  (or  and  this  he,  the  said plai^itiff,  is  ready  to  verify'). 

Jeremiah  Mason,  p.  q. 
{Affidavit.y 


WEST    VIRGINIA. 


Form  No.  17833,'' 

Circuit  Court  of  Monroe  County,  State  of  West  Virginia. 
Richard  Roe  ) 

ats.  >  Assumpsit. 

John  Doe.  ) 
And  the  plaintiff,  as  to  the  plea  of  (^stating  plea,  e.  g.,  usury., 
statute  of  limitations,  or  as  the  case  may  be),  of  the  defendant  by  him 
in  this  cause  pleaded  says:  {Here  state  in  substance  the  replication), 
and  of  this  the  plaintiff  puts  himself  upon  the  country  (or  and  this 
he  is  ready  to  verify). 

Jeremiah  Mason,  p.  q. 


the  omission  in  any  pleading  of  the 
words  "this  he  is  ready  to  verify,"  or 
"  this  he  is  ready  to  verify  by  the 
record,"  or  '"  as  appears  by  the  record ;" 
but  the  opposite  party  may  be  ex- 
cused from  replying,  demurring  or 
otherwise  answering  to  an)'  pleading 
which  ought  to  have  but  has  not  such 
words  therein  until  they  be  inserted. 
Va.  Code  (1887),  §  3272. 

Prayer  for  judgment  may  be  omitted. 
Va.  Code  (1S87),  ^  3265. 

1.  Affidavit.  — Where  a  bill,  declara- 
tion or  other  pleading  alleges  that  any 
person  made,  indorsed,  assigned  or 
accepted  any  writing,  no  proof  of  the 
fact  alleged  shall  be  required  unless  an 
affidavit  be  filed  with  the  pleading  put- 
ting it  in  issue,  denying  that  such  in- 
dorsement, assignment,  acceptance,  or 
other  writing,  was  made  by  the  person 
charged  therewith  or  by  anyone  there- 
to authorized  by  him.     Va.  Code  (1887), 

§  3279- 

2.  See,     generally,     supra,    note     i, 

P-  347- 

No  Beplication  in  Justices'  Courts. —  In 
justices'  courts,  the  pleadings  consis: 
only  of  a  complaint  and  answer.  W. 
Va.  Code  (1899),  c.  50,  §  50. 

Several  Beplications.  —  To  any  special 
plea  pleaded  by  the  defendant  the 
plaintiff  may  plead  as  many  special 
replications  as  he  shall  deem  necessary. 
W.  Va.  Code  (1899),  c.  125,  §  20. 

To  Equitable  Set-off.  —  The  statute 
provides  that  to  a  plea  of  equitable 
set-off  every  issue  in  fact  shall  be  upon 
a  general    replication    that    the    plea  is 

3' 


not  true,  and  that  the  plaintiff  may 
give  in  evidence  upon  such  issue  any 
matter  which  could  be  given  in  evi- 
dence under  a  special  replication,  if 
such  replication  were  allowed.  W. 
Va.  Code  (1S99),  c.  126,  §  6. 

This  section  is  meant  to  prohibit  the 
use  of  any  but  a  general  replication, 
but  it  has  been  held  that  where  de- 
fendant was  not  prejudiced  by  the 
filing  of  a  general  replication  the  judg- 
ment would  not  be  reversed  because 
such  replication  was  improperly  al- 
lowed, Quaker  City  Nat.  Bank  v. 
Showacre,  26  W.  Va.  48. 

To  plea  of  usury  the  plaintiff  must 
reply  generally,  but  may  give  in  evi- 
dence on  the  issue  made  up  thereon 
any  matter  which  could  be  given  in 
evidence  under  a  special  replication. 
W.  Va.  Code  (1S99),  c.  96,  §  6. 

Precludi  non,  or  words  to  the  like 
effect,  may  be  omitted.  W.  Va.  Code 
(1899),  c.  125,  §  22. 

Allegations  not  traversable,  and  which 
the  parly  could  not  be  required  to 
prove,  may  be  omitted,  unless  they  are 
required  for  the  right  understanding 
of  allegations  that  are  material.  W. 
Va.  Code  (1899),  c.  125.  ^  34. 

Omission  of  Offer  to  Verify.  —  No  de- 
murrer shall  be  sustained  because  of 
the  omission  in  any  pleading  of  the 
words  "this  he  is  ready  to  verify,"  or 
"this  he  is  ready  to  verify  by  the 
record,"  or  "as  appears  by  the  record;  " 
but  the  opposite  party  may  be  e.xcused 
from  replying,  demurring  or  otherwise 
answering  to  any  pleading  which  ought 
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FEDERAL  COURTS.^ 

Form  No.  17834.' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  West 
Virginia. 
John  Doe     ) 

against       >  Trespass  on  the  Case. 
Richard  Roe.  ) 

(^Here  set  out  the  commencement,  substance  and  conclusion  of  the  replica- 
tion to  conform  as  near  as  may  be  to  the  procedure  of  the  state  within  which 
the  court  is  held. ) 


b.  Complete  Forms. 

(1)  Replication  De  Injuria.^ 

(a)  In  General. 

aa.  In  Case. 


to  have  but  has  not  such  words  therein 
until  they  be  inserted.  W.  Va.  Code 
(1899),  c.  125,  §  29. 

Conclusion  of  Special  Traverse.  —  All 
special  traverses  or  traverses  with  an 
inducement  of  affirmative  matter  shall 
conclude  to  the  country;  but  this 
regulation  shall  not  preclude  the  oppo- 
site party  from  pleading  over  to  the 
inducement  when  the  traverse  is  im- 
material. W.  Va.  Code  (1899),  c.  125, 
§24. 

Prayer  for  judgment  may  be  omitted. 
W.  Va.  Code  (1899),  c.  125,  §  22. 

Verification.  —  Where  a  declaration  or 
other  pleading  alleges  that  any  person 
made,  indorsed,  assigned  or  accepted 
any  writing,  no  proof  of  the  handwrit- 
ing of  such  person  shall  be  required 
unless  the  fact  be  denied  by  an  affidavit 
which  the  plea  puts  in  issue.  W.  Va. 
Code  (1899),  c.  125,  §  40. 

Where  the  plaintiffs  or  defendants 
sue  or  are  sued  as  partners  and  their 
names  are  set  forth  in  the  declaration 
or  bill,  or  where  a  plaintiff  or  defend- 
ant sues  or  is  sued  as  a  corporation,  it 
shall  not  be  necessary  to  prove  the  fact 
of  such  partnership  or  the  existence  of 
such  corporation  unless  the  pleading 
which  puts  the  matter  in  issue  be  veri- 
fied or  there  be  an  affidavit  filed  there- 
with denying  such  partnership  or  the 
existence  of  such  corporation.  W.  Va. 
Code  (1899),  c.  125,  §  41. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 


1.  For  another  form  of  replication  in  a 
federal  court  see  Form  No.  11511. 

2.  The  practice,  pleading  and  forms 
and  modes  of  proceeding  in  civil  ac- 
tions other  than  equity  and  admiralty 
cases  in  the  circuit  and  district  courts 
shall  conform  as  near  as  may  be  to 
the  practice,  pleading  and  forms. and 
modes  of  proceeding  existing  at  the 
time  in  like  cases  in  the  courts  of 
record  of  the  state  in  which  such  cir- 
cuit or  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwith- 
standing.    U.    S.     Rev.    Stat.    (1878). 

For  forms  of  replications  in  the  vari- 
ous states  see  supra.  Forms  Nos.  17816 
1017833. 

3.  Replication  De  Injuria,  Generally.  — 
When  the  defendant's  plea  consists 
merely  of  matter  of  excuse,  and  not  of 
matter  of  right  or  interest  inconsistent 
with  or  affecting  the  right,  the  in- 
fringement of  which  is  complained  of 
in  the  declaration,  whether  it  relate 
to  the  person,  personal  property  or 
real  property,  the  general  replication 
de  injuria  is  sufficient,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  578,  579. 

This  replication  is  proper  only  where 
the  defendant's  plea  sets  up  an  excuse, 
and  is  not  proper  where  the  plea  sets 
up  the  title,  interest  or  right  of  de- 
fendant in  the  subject-matter  of  the 
action.  Neale  v.  Clautice,  7  Har.  &  J. 
(Md.)  372;  Coffin  V.  Bassett,  2  Pick. 
(Mass.)  357;  Berry  v.  Cahanan,  7  N.  J. 
L.  77;  Plumb  V.  M'Crea,   12  Johns.  (N. 
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Form  No.  17835.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  677.) 

{Commencing  as  in  Form  No.  1780Jf,  and  continuing  down  to  *) 
because  he  saith  that  the  said  Richard  Roe  ax  the  same  time  when, 
etc.,  in  the  sa.\d  first  and  second  coxints  mentioned,  of  his  own  wrong 


Y.)49i;  Hopkins  z'.  Hopkins,  10  Johns. 
(N.  Y.)  369;  Lytle  v.  Lee,  5  Johns.  (N. 
Y.)  112;  Hyatt  v.  Wood,  4  Johns.  (N. 
Y  )  150;  Coburn  v.  Hopkins,  4  Wend. 
(N.  Y.)  577;  Griswold  v.  Sedgwick,  i 
Wend.  (N.  Y.)  127;  Stickle  v.  Rich- 
mond, I  Hill  (N.  Y.)  77;  Allen  v. 
Crofoot,  7  Cow.  (N.  Y.)  46;  Wallace  v. 
Hibbs,  4  Phila.  (Pa.)  154,  17  Leg.  Int. 
(Pa.)  397:  Curry  v.  Hoffman,  5  Pa.  L. 
J.  Rep.  274;  Lincoln  v.  Souder,  2  Pa. 
L.  J.  Rep.  319,  4  Pa.  L.  J.  107;  Souter 
V.  Codman,  14  R.  L  119.  But  see  Ers- 
kine  v.  Hohnbaclj,  14  Wall.  (U.  S.)6i3. 

It  is  not  proper  in  a  case  where  the 
plea  to  which  it  is  interposed  sets  up 
some  authority  in  law  which  prima 
facie  would  be  a  legal  defense  or  justi- 
fication. Tinker  v.  Rockford,  36  111. 
App.  460;  Griswold  v.  Sedgwick,  i 
Wend.  (N.  Y.)  126.  But  see  Curry  v. 
Hoffman,  5  Pa.  L.  J.  Rep.  274.  Or 
where  the  plea  is  in  denial  of  the  cause 
of  action;  nor  is  it  permitted  where  the 
plea  amounts  to  matter  of  discharge 
and  not  of  excuse,  as  where  the  plea 
is  payment,  accord  and  satisfaction, 
release,  etc.  Ruckman  v.  Ridgefield 
Park  R.  Co.,  38  N.  J.  L.  98 

Plea  Setting  Up  Several  Defenses.  —  A 
replication  de  injuria  is  permitted  only 
when  it  answers  a  single  fact  pleaded 
and  then  joins  issue,  or  where  a  num- 
ber of  facts  are  stated,  all  of  which 
taken  together  are  necessary  to  make 
up  a  single  issue.  Wallace  z-.  Hibbs,  4 
Phila.  (Pa.)  154,  17  Leg.  Int.  (Pa.)  397. 

Title  Only  Matter  of  Inducement.  — 
When  a  title  is  stated  merely  as  an  in- 
ducement to  the  defense,  the  plaintiff 
need  not  answer  it  or  particularly  deny 
it,  because  title  is  in  such  a  case  merely 
collateral  to  the  matter  in  dispute,  and 
so  he  may  reply  de  injuria,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  579. 
Thus,  to  a  plea  that  the  assault  and 
battery  were  committed  by  defendant 
in  defense  of  the  possession  of  his 
dwelling-house,  a  replication  de  injuria 
is  proper.  Title  is  not  in  issue,  for 
the  replication  denies  only  the  defend- 
ant's possession,  and  that  the  assault 
and  battery  were  committed  in  defense 
of  his  possession.  Sampson  v.  Henry, 
II  Pick.  (Mass.)  379. 


Excess  Admissible  in  Oe  Injuria.  —  In 

a  replication  de  injuria  to  a  plea  of 
justification,  excess  may  be  given  in 
evidence.  A  special  replication  or  a 
new  assignment  is  not  necessary. 
Ayres  z*.  Kelley,  11  ill.  17;  Hannen  v. 
Edes,  15  Mass.  347;  Frederick  v.  Gil- 
bert, 8  Pa.  St.  454.  And  so  to  an  an- 
swer of  son  assault  demesne,  in  an 
action  for  an  assault  and  battery,  a 
reply  of  the  general  denial,  or  de  in- 
juria, and  a  special  paragraph  alleging 
excess  are  not  inconsistent  with  each 
other  or  with  the  complaint.  Snod- 
grass  V.  Hunt,  15  Ind.  274. 

Matter  in  Avoidance  of  Excuse  must  be 
Pleaded, — De  injuria  takes  issue  merely 
upon  the  excuse.  Matter  in  avoidance 
of  the  justification  or  excuse  must  be 
specially  pleaded.  Collier  z/.  Moulton, 
7  Johns.  (N.  Y.)  109.  So,  also,  to  a 
plea  of  son  assault  demesne,  new  facts 
or  circumstances  in  justification  of 
plaintiff's  assault  must  be  specially 
pleaded.  Brown  v,  Bennett,  5  Cow. 
(N.  Y.)  181. 

Form  of  Replication.  —  The  usual  lan- 
guage of  a  replication  de  injuria  is: 
^''  Precludi  non,  because  he  says  that 
the  said  defendant  at  the  said  times 
when,  etc.,  of  his  own  wrong,  and 
without  the  cause  by  him  in  his  said 
second  plea  alleged,  committed  the 
said  trespasses  in  the  introductory  part 
of  that  plea  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  his  said  declaration  complained 
against  the  said  defendant,  and  this 
he,  the  said  plaintiff,  prays  may  be  in- 
quired of  by  the  country,"  etc.  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  585. 

In  point  of  form,  a  general  replica- 
tion de  injuria  or  de  son  tort  demesne 
would  be  defective  unless  the  words 
absque  tali  causa  be  added,  though  the 
omission  would  be  aided  by  verdict. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond. 
ed.)  585. 

Conclusion.  —  The  conclusion  of  a  rep- 
lication de  injuria  must  be  to  the 
country,  i  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  585;  Spencer  v.  Bemis,  46 
Vi.  29. 

1.  See,  generallv,  supra,  note  3, 
P-  372. 
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and  without  the  cause  by  him,  the  said  Richard  Roe,  in  his  said 
second  dLVidL  i/ii rd  plesiS,  or  either  of  them,  mentioned,  did  commit  the 
said  grievances  in  the  introductory  part  of  those  pleas  mentioned, 
in  manner  and  form  as  the  sa.\d /o/in  Doe  hath  above  thereof  com- 
plained against  him,  the  said  Richard  Roe,  to  wit,  at,  etc.,  aforesaid. 
And  this  he,  the  said  John  Doe,  prays  may  be  inquired  of  by  the 
country,  etc. 

bb.  In  Trespass.' 

{ad)  In  General. 

Form  No.  17836.' 

(Precedent  in  Neale  v.  Clautice,  7  Har.  &  J.  (Md.)  375.) 

{^Commencing  as  in  Form  No.  17805,  and  continuing  down  to  *) 
because  he  saith  that  the  defendant,  at  the  said  time  when,  etc.,  of 
his  own  wrong,  and  without  the  cause  by  him  in  his  second  plea 
alleged,  committed  the  said  several  trespasses  in  that  said  plea  men- 
tioned, in  manner  and  form  as  the  plaintiff  hath  above  in  his  declara- 
tion complained  against  him,  the  defendant;  and  this  he,  the  plaintiff, 
prays  may  be  inquired  of  by  the  country,  etc. 

(pb')   To  Plea  of  Son  Assault  Demesne, 
aaa.  In  Gbneral. 

Form  No.  17837.* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  690.) 

(^Commencing  as  in  Form  No.  17805,  and  continuing  down  to  *) 
because  he  saith  that  the  s^\d  Richard  Roe,  at  the  time  when,  etc.,  of 
his  own  wrong,  and  without  the  cause  by  him  in  his  said  plea  alleged, 
assaulted,  beat  and  ill-treated  the  sdad  John  Doe,  and  rent,  tore,  dam- 
aged and  spoiled  the  said  wearing  apparel  of  the  said  John  Doe  in 
manner  and  form  as  the  said  John  Doe  hath  above  in  \.hQ  Jirst  count 
of  his  said  declaration  complained  against  him,  the  said  Richard  Roe; 
and  this  he,  the  sdixd  John  Doe,  prays  may  be  inquired  of  by  the  coun- 
try, etc. 

bbb.  That  the  Plaintiff  as  Servant  Made  the  Assault  to  Remove  the  Dependant  from  His 

Master's  House. 

Form  No.  17838/ 
^  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  690.) 

(Commencing  as  in  Form  No.  17805,  and  continuing  down  to  *) 
because  he*saith  that  long  before  and  at  the  said  time  when,  etc.,  in 
the  said  Jirst  count  mentioned,  one  Richard  Fern  y{2iS  lawfully  pos- 
sessed of  a  certain  dwelling-house,  with  the  appurtenances,  situate  and 
being  in  the  parish  aforesaid,  and  being  so  possessed  thereof,  the  said 

1,  For  another  form  of  replication  applicable  to  this  case  because  matter 
de  injuria  in   trespass   see   Form    No.     of  excuse  was  not  pleaded. 

2511.  See  also,  generally,    supra,   note    3, 

2.  The  form  of  this  replication  was     p.  372. 

not  objected  to,    but   it  was   held   not        3.  See,  generally,  JM/r<7,  note  3,  p.  372. 
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Richard  Roe,  just  before  the  said  time  when,  etc.,  in  the  said  first 
count  mentioned,  was  wrongfully  and  unjustly  in  said  dwelling-house, 
making  a  great  noise  and  disturbance  therein,  and  stayed  and  con- 
tinued therein  making  such  noise  and  disturbance  without  the  license 
or  consent  and  against  the  will  of  the  said  Richard  Eern  for  a  long 
space  of  time,  to  wit,  until  and  at  the  said  time  when,  etc.,  in  the  said 
first  cownX.  mentioned,  and  thereby  then  and  there  greatly  disturbed 
and  disquieted  the  said  Richard  Fern  and  his  family  in  the  peaceable 
and  quiet  possession,  use  and  enjoyment  of  the  said  dwelling-house, 
whereupon  he,  the  said  John  Doe,  at  the  time  when,  etc.,  in  the  said 
first  count  mentioned,  as  the  servant  of  the  said  Richard  Fern  and  by 
his  command,  requested  the  said  Richard  Roe  to  cease  his  said  noise 
and  disturbance  and  to  go  and  depart  from  and  out  of  the  said 
dwelling-house,  which  the  said  Richard  Roe  then  and  there  refused  to 
do,  whereupon  the  sdiid  John  Doe,  as  such  servant  of  the  said  Richard 
E'ern  and  by  his  command,  gently  laid  his  hands  on  the  said  Richard 
Roe  in  order  to  remove  him,  the  said  Richard  Roe,  from  and  out  of 
the  said  dwelling-house,  as  he  lawfully  might  for  the  cause  aforesaid, 
and  which  said  laying  of  hands  by  the  said  John  Doe  on  the  said 
Richard  Roe  in  manner  and  for  the  cause  aforesaid,  was  the  said  sup- 
posed assault  by  the  said  Richard  Roe  in  his  second  plea  mentioned  to 
have  been  committed  by  the  said  John  Doe,  and  thereupon  the  said 
Richard  Roe,  being  thereby  then  and  there  greatly  irritated  and 
enraged,  at  the  time  when,  etc.,  in  the  saidyfr.?/  count  mentioned,  of 
his  own  wrong  committed  the  said  trespasses  in  the  introductory 
part  of  the  second  plea  mentioned,  in  manner  and  form  as  the  said 
John  Dae  hath  above  thereof  complained  against  the  said  Richara 
Roe.  And  this  he,  the  -^dXdi  John  Doe,  is  ready  to  verify;  and  the  said 
John  Doe  is  also  ready  to  verify  that  he  did  not  assault  the  said 
Richard  Roe  as  in  the  second  ^X^d,  mentioned,  elsewhere  than  in  the 
said  dwelling-house  of  the  said  Richard  Eern;  wherefore  he  prays 
judgment  and  his  damages  by  him  sustained  on  occasion  of  the  com- 
mitting of  the  trespasses  in  the  introductory  part  of  the  said  second 
plea  mentioned  to  be  adjudged  to  him,  etc. 

{F)  De  Injuria  Sua  Propria  Residuo  Causce?- 

Form  No.  17839.* 

(Precedent  in  Stickle  v.  Richmond,  i  Hill  (N.  Y.)  79.)' 

1.    De    Injuria    Sua    Propria     Residuo  matter  of  right  and  not  mere  matter  of 

Causae.  —  If  the  defendant  justify  a  tres-  excuse.     Stickle    v.  Richmond,    i    Hill 

pass    by    warrant  of   a   justice  of    the  (N.  Y.)  77;  Coburn  z/.  Hopkins,  4  Wend. 

peace  or  as  a  servant  of  another,  or  by  (N.  Y.)  577.     But  by  protesting  —  that 

his  command,  the  replication  must  be  is,  admitting  the  matter  of  right  —  the 

special  and  must  admit  or  protest  the  plaintiff  overcomes  the   objection  that 

warrant  or  commandment    and    reply  de  injuria  cannot  be  replied  to  a  plea 

de  injuria  absque  residuo  causer,  or  take  setting  up  matter  of  right,  and  he  may 

issue  simply  on   the  warrant  or  com-  then  proceed  to  deny  the  residue  of  the 

mandment.     i  Chit.  PI.  (3d  Am.  from  plea.     Stickle  v.  Richmond,  i   Hill  (N. 

2d  Lond.  ed.)  5S1,  582.  Y.)  77. 

The  general  replication  de  injuria  is  2.    See,     generally,    supra,    note    3, 

improper  to  a  plea  justifying  under  a  p.  372. 

warrant,     because    the    plea    sets    up  3.  The  declaration  in  this  case  was 
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\{Com.mencing  as  in  Form  No.  17805.,  and  continuing  down  to  *)]^ 
because,  protesting"  that  the  said  warrant  was  not  issued,  etc.,  nor 
delivered  to  the  said  constable  to  be  executed;  and  that  the  same 
was  not  countersigned  by  the  justice  in  Dutchess  county;  for  replica- 
tion nevertheless  in  this  behalf,  the  plaintiff  says  that  the  defendant 
at  the  said  time  when,  etc.,  of  his  own  wrong,  and  without  the 
residue  of  the  cause  in  the  second  and  third  pleas  alleged,  made  the 
assault  in  the  declaration  mentioned,  and  then  and  there  beat  the 
plaintiff,  etc.,  and  imprisoned  him,  etc.,  as  the  plaintiff  has  in  his 
declaration  complained  [against  him,  the  said  defendant;  and  this 
he,  the  said  John  Doe,  prays  may  be  inquired  of  by  the  country, 
etc.]2 

(2)  New  Assignment. ^ 


for  trespass,  assault  and  battery,  and 
false  imprisonment.  To  the  charge  of 
false  imprisonment  the  defendant  filed 
a  special  plea  justifying  the  arrest  of  the 
plaintiff  by  virtue  of  a  warrant  for  felo- 
ny issued  on  complaint  of  the  plaintiff 
by  a  justice  of  the  peace  of  Onondaga 
county  and  countersigned  by  a  justice 
of  the  peace  of  Dutchess  county,  which 
warrant  was  duly  executed  by  the  con- 
stable to  whom  it  was  delivered  to  be 
executed.  On  demurrer,  the  above 
replication  to  this  special  plea  was 
held  to  be  good. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

3.  New  Assignment,  Generally.  —  A 
new  assignment  is  a  restatement  in  a 
more  minute  and  circumstantial  man- 
ner of  the  cause  of  action  alleged  in 
the  declaration,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed  )  601;  Stewart  z. 
Henry,  5  Blackf.  (Ind.)  445;  Porterfield 
V.  Butler,  47  Miss.  165;  Lee  v.  Gardiner, 
26  Miss,  521.  Or,  new  r.ssigning  is 
specially  designating  a  cause  of  action 
within  the  scope  of  the  declaration,  and 
other  than  the  one  covered  by  the  plea. 
Spencer  v.  Bemis,  46  Vt.  29.  It  may 
be  either  as  to  time,  place  or  any  other 
circumstance,  when  material,  i  Chit. 
PI.  :3d  Am.  from  2d  Lond.  ed.)  602. 

When  Necessary.  —  A  new  assignment 
is,  in  general,  necessary  where  the 
plaintiff  has  or  has  had  two  causes  of 
action  against  the  defendant,  either  of 
which  the  declaration  will  fit,  and  the 
defendant,  having  a  supposed  answer 
to  one  such  cause  of  action,  pleads  that 
answer.  2  Chit.  PI.  (i6th  Am.  ed.)  439; 
Wilson  V.  Marks,  18  Fla.  322;  Middle 


Dist.  Bank  v.  Deyo,  6  Cow.  <N.  Y.)  732. 
In  Wilson  v.  Marks,  18  Fla.  322,  ihe 
court  said  that  it  had  found  no  case 
where  a  new  assignment  had  been 
made  in  any  action  other  than  contract, 
trespass  or  trover. 

Plea  Not  Besponsive  to  Declaration.  — 
If  a  plea  is  not  responsive  to  the 
declaration  and  does  not  set  out  matter 
of  legitimate  defense,  it  must  be  de- 
murred to  or  objection  made  to  the 
evidence  offered  under  it  on  the  trial. 
The  case  is  not  one  in  which  a  pleading 
by  a  new  assignment  is  proper.  Wil- 
son V.  Marks,  18  Fla.  322. 

General  Issue  with  Notice  of  Defense.  — 
Where  the  statute  has  substituted  for 
special  pleas  in  bar  the  plea  of  the 
general  issue  with  notice  of  defense, 
there  can  be  no  new  assignment.  If 
the  plaintiff  has  at  first  declared  gener- 
ally, he  must  amend  his  declaration. 
McFarlane  v.  Ray,  14  Mich.  465. 

Commencement.  —  If  the  plaintiff  both 
traverses  and  new  assigns,  after  fram- 
ing the  replication  to  the  plea  as  in 
ordinary  cases,  the  form  runs  thu?: 
"And  the  said  plaintiff  further  says 
that  he  exhibited  his  bill  against  the 
^aid  defendant  and  brought  his  action 
thereupon  not  only  for  the  said  sup- 
posed trespasses  in  the  said  second 
plea  mentioned  and  therein  admitted 
to  be  justified,  but  also  for  that  the 
said  defendant,  in,  etc.,  at,  etc.,"  {stal- 
ing the  matterneio  assigned).  I  Chit.  PI. 
(Sd  Am,  from  2d  Lond.  ed.)  610. 

If  the  plaintiff  merely  new  assigns, 
the  form  is  thus:  "  And  as  to  the  said 
plea  of  the  said  defendant  by  him 
secondly  above  pleaded,  the  said  plain- 
tiff saith  that  he,  by  reason  of  anything 
by  the  said  defendant  therein  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
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(a)  ///  Assumpsit}- 

Form  No.  17840.* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  700.) 

{Commencing  as  in  Form  No.  17803,  and  continuing  do^vn  to  *) 
because  he  saith  that  he  exhibited  his  said  bill  against  the  said  Richara 
Roe  and  brought  his  suit  thereupon  not  for  the  non-performance  of 
the  said  promises  and  undertakings  in  the  said  plea  of  the  said^/Vv^ar^/ 
Roe  mentioned,  and  in  respect  whereof  the  said  judgment  therein  also 
mentioned  was  so  recovered  as  aforesaid,  but  for  the  non-performance 
ot  other  and  different  promises  and  undertakings  made  by  the  said 
Richard  Roe  to  the  said  John  Doe.,  in  manner  and  form  as  the  said 
John Doe\\2i\.\\  above  thereof  complained  against  him,  the  ssiid Richard 


thereof  against  the  said  defendant,  be- 
cpuse  he  saith  thai  he  exhibited  his 
bill  against  the  said  defendant  and 
brought  his  suit  thereupon  not  for  the 
said  supposed  grievances  in  the  intro- 
ductory part  of  the  said  second  plea 
mentioned,  but  for  that  the  said  de- 
fendant, on,  etc.,  at,  etc."  {stirting  the 
matter  new  assii^ned).  I  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  610. 

Must  be  Definite  and  Certain.  —  A  new 
assignment,  being  in  the  nature  of  a 
new  declaration,  should  be  equally  cer- 
tain as  to  time,  place  and  other  circum- 
stances, and  it  must  not  appear  nega- 
tively therein  that  the  trespasses 
mentioned  in  the  plea  were  not  the 
same  as  those  for  which  the  plaintiff 
complained,  but  some  other  trespasses 
must  be  shown,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  610. 

A  replication  which  in  substance  de- 
nies that  the  defendant's  alleged  justi- 
fication covers  all  the  trespasses  set 
forth  in  the  declaration  is  not  a  new 
assignment,  but  a  traverse,  and  is  bad 
on  special  demurrer.  Kent  v.  Miles, 
65  Vt.  5S2. 

Must  Kot  Depart  from  Declaration.  — 
The  matter  new  assigned  must  be  con- 
sistent with  the  declaration,  and  not 
varying  from  or  more  extensive  than 
the  trespasses  therein  enumerated  or 
those  which  defendant  has  in  his  plea 
professed  to  answer,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond..ed.)  612.  So  in  an 
action  against  several,  if  some  of  the 
defendants  suffer  judgment  by  default, 
and  the  others  plead  a  justification,  the 
new  assignment  should  be  as  to  all  the 
defendants,  and  not  merely  as  to  those 
who  have  pleaded,  for  that  would  be  a 
departure,  i  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  612. 

Most  be  HateriaL  — A  new  assignment 
must  be  of  material  matter,     i  Chit. 


PI.  (3d  Am.  from  2d  Lond.  ed.)  612; 
e.  g.,  if  the  plea  set  up  a  right  of  way, 
or  common,  etc.,  at  all  times  of  the 
year,  the  new  assignment  should  not 
be  that  the  defendant  "  at  other  times," 
etc.,  ti,me  in  that  case  being  immate- 
rial, t  Chit.  PI.  (3d  Am.  from  2d  Lond. 
ed.)  612. 

Conclusion.  —  A  new  assignment  must 
in  general  conclude  with  an  averment 
that  the  wrong  or  causes  of  complaint 
alleged  in  it  are  other  than  and  differ- 
ent from  those  mentioned  in  the  plea. 
Berry  v.  Vreeland,  21  N.  J.  L.  183. 
The  form  usually  is  thus:  "  And 
which  said  trespasses  above  newly  as- 
signed are  other  and  different  trespasses 
than  the  said  trespasses  in  the  said 
second  plea  mentioned  and  therein 
attempted  to  be  justified;  wherefore, 
inasmuch  as  the  said  defendant  hath 
not  answered  the  said  trespasses  above 
newly  assigned,  the  said  plaintiff  prays 
judgment  and  his  damages  by  him  sus- 
tained, on  occasion  of  the  committing 
thereof,  to  be  adjudged  to  him,"  etc. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
612. 

Verification. — The  conclusion  of  a  new 
assignment  must  be  with  a  verification. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
612;  Spencer  v.  Bemis,  46  Vt.  29. 

1.  In  Assumpsit.  —  If.  to  an  action  of 
assumpsit  for  goods  sold,  the  defend- 
ant has  pleaded  a  judgment  recovered, 
and  in  fact  plaintiff  has  obtained  judg- 
ment in  another  action,  though  for  dif- 
ferent goods  and  causes  of  action,  the 
plaintiff  ought  to  reply  nut  tiel  record, 
but  should  new  assign  that  his  present 
action  is  brought  for  the  nonperform- 
ance of  other  and  different  promises. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
603. 

2.  See,  generally,  supra,  note  3, 
p.  376. 
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Roe.  and  this  he,  the  said  John  Doe,\s  ready  to  verify.  Wherefore, 
inasmuch  as  the  said  Richard  Roe  ha.th  not  answered  the  said  com- 
plaint of  the  said  yo/m  Doe  as  to  the  said  breach  and  non-performance 
of  the  said  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  so  newly  above  assigned  as  aforesaid,  he,  the  said 
yohn  Doe,  prays  judgment  and  his  damages  by  reason  of  the  non- 
performance thereof  to  be  adjudged  to  him,  etc. 


(^)  In  Trespass.^ 

aa.  To  Person. 

(aa)   To  Plea  of  Son  Assault  Demesne} 

Form  No.  1784  i.« 

(2  Chit.  PI.  (3d  Am.  from  2d  Lend   ed.)  701.) 

(^Commencing  as  in  Form  No.  17805,  and  continuing  down  to  *) 
because  he  saith  that  he,  the  said  John  Doe,  exhibited  his  said  bill 
against  the  said  Richard  Roe  and  brought  his  suit  thereupon  not  for 
the  trespasses  in  the  introductory  part  of  the  said  second  plea  men- 
tioned, but  for  that  the  said  Richard  Roe,  on  the  te}2ih  day  of  June, 
A.  D.  igOO,  with  force  and  arms,  etc.,  at,  etc.,  aforesaid,  upon  another 


1.  In  Trespass — Generally.  —  Where 
the  defendant  has  committed  several 
trespasses  either  upon  the  person,  per- 
sonal property  or  real  property  of 
another,  some  of  which  were  justifiable 
and  others  not,  and  the  action  is 
brought  for  those  trespasses  which 
were  not  justifiable,  but  the  defendant 
by  bis  plea  answers  only  those  which 
were,  then  the  plaintiff  should  new  as- 
sign. I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  603. 

Where  a  Single  Act  of  Trespass  is 
Charged.  —  Where  the  declaration 
charges  a  single  act  of  trespass,  and 
the  defendant  justifies  it,  a  replication 
which  traverses  the  several  matters  of 
jusiification  and  also  new  assigns  ,  set- 
ting forth  other  trespasses  on  the  same 
day.  in  the  same  place,  is  bad.  Stults 
V.  Buckelew,  28  N.  J.  L.  150;  Sparhawk 
V.  Hall,  52  Vt.  62:f;  Spencer  v.  Bemis, 
46  Vt.  29. 

If  the  act  sought  to  be  justified  was 
excessive  or  committed  with  more  vio- 
lence than  the  subject  of  justification 
authorized,  that  should  be  set  up  by 
replication,  but  not  by  a  new  assign- 
ment of  a  different  trespass.  Stults  v. 
Buckelew.  28  N.  J.  L.  150. 

2.  To  Plea  of  Son  Assault  Demesne.  —  I  f 
there  have  been  two  assaults,  the  one 
justifiable  and  the  other  not,"  and  the 
declaration    contains   only   one   count 

3^ 


for  an  assault  and  the  defendant  pleads 
son  assault  demesne,  the  plaintiff  should 
new  assign  the  illegal  assault,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  604: 
Carpenter  v.  Crane,  5  Blackf.  (Ind.)  rig. 
If  he  replies  de  injuria,  etc.,  he  puts 
in  issue  only  the  justification  and  can- 
not introduce  facts  relating  to  any  other 
assault  than  that  specified  in  the  plea. 
Carpenterz/.  Crane,  5  Blackf.  (Ind.)ii9. 

If  there  are  as  many  counts  as  there 
were  assaults,  and  some  of  them  can- 
not be  justified,  the  plaintiff  should  not 
new  assign,  because  he  may  prove  the 
assault  which  was  illegal,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  604.  And 
if  there  are  two  counts  and  defendant 
pleads  the  general  issue  to  the  whole 
declaration,  and  a  justification  to  one 
of  the  counts,  plaintiff  should  put  the 
justification  in  issue,  and  not  new 
assign,  because  by  doing  so  he  admits 
that  one  of  the  assaults  is  justified  and 
therefore  abandons  that  count  and  must 
rely  upon  the  trespass  in  the  new  as- 
signment. I  Chit.  PI.  (3d  Am.  from 
2d  Lond.  ed.)  604. 

To  a  plea  of  son  assault  demesne  the 
plaintiff  may  also  new  assign  immod- 
erate battery,  more  than  was  necessary 
in  self-defense,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  605. 

3.  See,  generally,  supra,  note  2,  this 
page. 
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and  different  occasion  and  for  another  and  different  purpose  than  in 
the  said  plea  mentioned,  made  another  and  different  assault  upon 
the  sddd  John  Doe  than  the  said  assault  in  the  said  second  -pXtdi  men- 
tioned, and  then  and  there  beat,  bruised,  wounded  and  ill-treated 
the  sdad  John  Doe  in  manner  and  form  as  tht  sdi\6.  John  Doe  hdt.th 
above  thereof  complained  against  the  said  Richard  Roe,  and  which 
said  trespasses  above  newly  assigned  are  other  and  different  tres- 
passes than  the  said  trespasses  in  the  secofid  ^\t3i  mentioned;  and 
this  he,  the  said  John  Doe,  is  ready  to  verify.  Wherefore,  inasmuch 
as  the  said  Richard  Roe  hath  not  answered  the  said  trespasses  above 
newly  assigned,  he,  the  said  _/<?//«  Doe,  prays  judgment  and  his 
damages  by  him  sustained  on  occasion  of  the  committing  thereof  to 
be  adjudged  to  him,  etc. 

{bb)   To  Plea  Justifying  Under  Process} 

Form  No.  17842.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  701.) 

{Commencement  as  in  Form  No.  17805.') 

And  the  said  John  Doe  further  saith  that  he  exhibited  his  said  bill 
against  the  said  Richard  Roe,  and  brought  his  suit  thereupon,  not 
only  for  the  said  assaulting  the  said  John  Doe  in  the  first  count  of 
the  said  declaration  mentioned,  and  imprisoning  him  and  keeping 
and  detaining  him  in  prison  for  the  said  space  of  one  day,  part  of  the 
said  time  in  the  ?,^\(\  first  count  mentioned,  but  also  for  that  the  said 
Richard  Roe  on  tho.  tenth  da.y  oi  July,  A.  D.  igOO,  before  the  issuing 
of  the  said  writ  in  the  said  last  plea  mentioned,  and  on  another  and 
different  occasion  than  by  virtue  of  the  said  writ,  or  in  execution 
thereof,  made  an  assault  upon  the  said  John  Doe,  to  wit,  at,  etc., 
aforesaid,  and  then  and  there  beat,  bruised,  wounded  and  ill-treated 
him,  and  then  and  there  imprisoned  him,  the  said  John  Doe,  and  kept 
and  detained  him  in  prison  there,  without  any  reasonable  or  proba- 
ble cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  one  day,  residue  of  the  said  time  in  the  S2a6  first  count  mentioned, 
contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will 
of  the  said  John  Doe,  which  said  assault  and  imprisonment  above 
newly  assigned  is  another  and  different  assault  and  imprisonment 
than  the  said  assault  and  imprisonment  in  said  last  plea  mentioned, 
and  thereby  attempted  to  be  justified.  Wherefore  {concluding  as  in 
Form  No.  178Jfl). 

bb.  To  Personal  Property.* 
{ad)  New  Assigning  Extra  Viant  and  Conversion. 

1.    Justifying    TTnder    Process.  —  If  in  be  new  assigned,     i  Chit.  PI.  (3d  Am. 

answer    to    a    plea    justifying    under  from  2  Lond.  ed.)  605. 
process,     etc.,     the    plaintiff    relies    on         2.    See,     generally,     supra,    note     1, 

assault,  etc.,  before  the  issuing  of  the  p.  378. 

writ,  etc.,  or  after  the  return  of  it,  or        3.    Trespass  to    Personal    Property. — 

after  he  was  discharged  by  the  plaintiff  Where  there  have  been  two  takings  or 

in     the    original    action,    or     after    a  two    injuries  committed    to    the    same 

voluntary  escape,   that  matter  should  property,  the  plaintiff  may  new  assign. 
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Form  No.  i  7843.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  702.) 
{Commencing  as  in  Form  No.  17805,  and  continuing  doivn  to  *) 
because  he  saith  that  he  sued  out  his  original  writ  in  this  cause,  and 
brought  his  said  suit  thereupon  against  the  said  Richard  Roe  not 
only  for  the  said  trespasses  in  the  said  second  and  last  pleas  respec- 
tively mentioned,  and  thereby  attempted  to  be  justified,  but  also  for 
that  the  said  Richard  Roe  on  the  said  tenth  day  of  July,  a.  d.  196^0, 
out  of  the  said  pretended  ways  in  those  pleas  mentioned,  or  either  of 
them,  seized  and  took  the  said  cart  in  the  said  declaration  mentioned, 
and  drew  the  said  staple,  and  broke,  damaged,  and  spoiled  the  same; 
and  also  the  said  padlock  with  which  the  said  cart  was  fixed  and  fas- 
tened to  a  certain  post,  out  of  the  said  supposed  way,  and  removed 
the  said  cart,  and  seized,  took  and  carried  away  the  same,  and  con- 
verted and  disposed  thereof  to  his  own  use,  in  manner  and  form  as 
the  said  John  Doe  hath  above  thereof  complained  against  him;  which 
said  trespasses  above  newly  assigned  are  other  and  different  tres- 
passes from  the  said  trespasses  in  the  said  second  and  last  pleas  men- 
tioned, and  thereby  attempted  to  be  justified.  Wherefore  {conclud- 
ing as  in  Form  No.  178Jf.l). 

{bb)  New  Assigning  that  Other  Property  was  Converted. 

Form  No.  17844.^ 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  703.) 
{Commencing  as  in  Form  No.  17805.)  And  as  to  so  much  of  the  said 
last  mentioned  plea  of  the  said  Richard  Roe  as  relates  to  the  seizing, 
taking  and  carrying  away  of  the  said  goods  and  chattels  in  the  said 
last  count  of  the  said  declaration  mentioned,  except  the  said  hay 
and  grass,  parcel  of  the  same  goods  and  chattels,  and  converting  and 
disposing  thereof  to  his  own  use;  the  said  John  Doe  saith,  that  the 
wheat,  rye,  barley,  peas,  and  oats,  in  the  last  count  of  the  said  decla- 
ration mentioned,  were  certain  quantities  of  wheat,  rye,  barley,  peas, 
and  oats,  of  the  said  John  Doe  which  grew  in  the  said  close,  called 
{natning  close),  and  which,  before  the  committing  of  the  said  trespass 
in  the  said  last  count  of  the  said  declaration  mentioned,  were  cut 
down  and  reaped  by  the  ssad  John  Doe  and  were  other  than  and  dif- 
ferent from  the  said  corn  in  \.\\&  fifth  count  of  the  said  declaration 
mentioned,  and  no  part  of  the  said  goods  and  chattels  in  the  said  last 
plea  of  the  said  Richard  Roe  mentioned,  and  this  he,  the  said  John 

So,    to   a    plea   of    local    justification,  premises,   it  was  held  proper   for   the 

plaintiff  may  new  assign  that  the  prop-  plaintiff  to  new  assign  that  he  sought 

erty  is  different  from  that  mentioned  to  recover  not  for  those  goods  to  which 

in  the  plea,     i  Chit.  PI.  (3d  Am.  from  the  authority  related  and  which  the  de- 

2d  Lond.  ed.)  605.     So,  revocation   or  fendant  was   justified   in   seizing,    but 

excess  of  license  may  be  new  assigned,  for   certain   others   of   a   different   de- 

1  Chit.  PI.  (3  Am.  from  2d  Lond.  ed.)  scription    which    were    not    household 

606.  or  kitchen  furniture.     Martin  v.  Prow- 

To  a  plea  justifying  the  trespass  de-  attain,  3  Phila.  (Pa.)  463;  r6  Leg.  Int. 

clared  on,  under  an  alleged  authority  (Pa.)  324. 

to  enter  and  remove  all  the  household        1.  See,   generally,  supra,  note   i,  p. 

and  kitchen  furniture  on  the  plaintiff's  378. 
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Doe,  is  ready  to  verify.  Wherefore  {concluding  as  in  Form  No. 
17841). 

cc.  To  Real  Property.' 
{aa)   To  Plea  of  Liberum  Tenementum. 
Form  No.  17845.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  703.) 
{Commencing   as   in   Form   No.    17805,   and  continuing  down  to  *) 
because  he  saith  that  the  said  piece  or  parcel  of  land,  in  which,  etc., 
in  the  said  ^rj-/ count  of  the  said  declaration  mentioned,  at  the  said 
several  times  when,  etc.,  was  and  is  in  a  certain  close,  in  the  parish 
aforesaid   called   {fiaming  close),    abutting  {state  the  abuttals)  which 
said  close  now  is,  and  at  the  several  times  when,  etc.,  was  another 
and  different  close  from  the  said  close  in  the  said  last  plea  of  the 
said  Richard  Roe  mentioned,  and  therein  alleged  to  be  the  close,  s6il 
and  freehold  of  the  said  Richard  Roe,  and  this  he,  the  said  John  Doe,  is 
ready  to  verify.     Wherefore,  inasmuch  as  the  sa\6.  Richard  Roe  hsiXh 
not  answered  the  said  trespasses  by  him  committed  in  the  said  close, 
in  which,  etc.,  above  newly  assigned,  the  said  John  Doe  prays  judg- 
ment and  his  damages  on  occasion  of  the  committing  of  the  said 
trespasses  above  newly  assigned  to  be  adjudged  to  him,  etc. 

{bb)   To  Flea  of  Right  of  Way.^ 
Form  No.  17846.* 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  704.) 
{Commencing  as  in  Form  No.  17805,  and  continuing  down  to  *)  because 

1.  Trespass  to  Real  Property.  —  If  the  defendant  plead  the  right  of  way, 
declaration  in  trespass  quare  clausum  plaintiff  must  traverse  it  and  further 
does  not  contain  a  particular  descrip-  state  in  a  new  assignment  that  the  de- 
tion  of  the  premises,  and  the  defendant  fendant  committed  trespasses  in  other 
pleads  liberum  tenementum,  the  plain-  parts  of  the  close.  I  Chit.  PI.  (3d  Am. 
tiff  in  his  replication  should  new  as-  from  2d  Lond.  ed.)  608.  So,  where  a 
sign  by  setting  forth  the  description  of  right  of  way  or  a  common  has  been 
his  own  premises  by  metes  and  bounds  pleaded,  if  the  defendant  has  used  the 
or  other  particular  description,  so  that  way,  etc.,  in  a  different  manner  from 
the  issue  taken  upon  this  replication  that  in  which  he  was  entitled  to  do 
would  confine  the  proof  to  the  parcel  under  the  grant,  the  plaintiff  must  new 
of  land  thus  described,  i  Chit.  PI.  (3d  assign,  i  Chit.  PI.  (3d  Am.  from  2d 
Am.  from  2d  Lond.  ed.)  602,  606;  Mc-  Lond.  ed.)  609. 

Farlane  v.  Ray,  14  Mich.  465;  Austin  When  the  defendant  justifies  under 
V.  Morse,  S  Wend.  (N.  Y.)  476;  Hallock  a  righr.  of  common,  or  way,  etc.,  at 
V.  Robinson,  2  Cai.  (N.  Y.)  233.  But  particular  times  of  the  year,  or  in  par- 
where  the  plaintiff  and  the  defendant  ticular  parts  of  the  close,  etc.  the 
agree  as  to  the  close,  the  plaintiff  can-  plaintiff  may  new  assign  that  the  tres- 
not  new  assign  a  trespass  out  of  it,  for  passes  were  committed  "  at  other  times 
that  would  be  a  departure  from  his  and  on  other  occasions  and  for  other 
declaration,  r  Chit.  PI.  (3d  Am.  from  and  different  purposes  than  those  men- 
ad  Lond.  ed.)  607.  tioned  in  the  plea;"  or  that  the  defend- 

2.  See,  generally,  supra,  note  i,   this  ant    "  in    a   greater   degree,   and   with 


page. 


more    force    and    violence    than     was 


3.  Where    right    of    way    is    claimed,     necessary  for  removing  the  supposed 
which  is  disputed  by  the  owner  of  the     obstructions  to  the  said  supposed  way, 
close,  and  the  defendant  has  committed     etc.,  cut  down  the  gates,"  etc.     i  Chit, 
trespasses  in  other  parts  besides  those     PI.  (3d  Am.  from  2d  Lond.  ed.)  611. 
over  which  he  claims  the  way,  if  the         4.  See  supra,  note  I,  this  page. 
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he  saith  that  he  exhibited  his  bill  against  the  said  Richard  Roe  and 
brought  his  suit  thereupon  not  for  the  said  supposed  trespasses  in  the 
introductory  part  of  the  said  second  ^^Xtz.  mentioned,  but  for  that  the 
said  Richard  Roe  on  the  said  several  days  and  times  in  said  declaration 
mentioned,  with  force  and  arms,  etc.,  on  other  and  different  occa- 
sions than  those  in  the  said  pleas  mentioned,  and  in  a  greater  degree 
and  to  a  greater  extent,  and  with  more  force  and  violence  than  was 
necessary  for  abating  and  removing  the  said  supposed  stoppages  and 
obstructions  in  the  said  plea  mentioned,  and  for  opening  the  said 
supposed  ways  there,  committed  the  said  several  trespasses  in  the 
introductory  part  of  the  said  second  plea  mentioned;  and  also  for  that 
the  said  Richard  Roe  on  the  said  several  days  and  times  in  the  said 
declaration  mentioned,  with  force  and  arms,  etc.,  broke  and  entered 
the  said  close  of  the  said  John  Doe  in  the  said  declaration  mentioned, 
and  with  his  feet  in  walking,  trod  down,  trampled  upon,  consumed, 
and  spoiled  the  grass  and  herbage  of  the  said  John  Doe  there  grow- 
ing, of  great  value,  to  wit,  of  the  value  aforesaid,  on  other  and  dif- 
ferent occasions,  and  for  other  and  different  purposes  than  in  the 
said  second  plea  mentioned,  and  in  other  and  different  parts  of  the 
said  close,  out  of  said  way,  in  that  plea  mentioned,  in  manner  and 
form  as  the  said  John  Doe  hath  above  thereof  complained  against 
him,  the  said  Richard  Roe;  which  said  trespasses  above  newly  assigned 
are  other  and  different  trespasses  than  the  said  trespasses  in  the  said 
second -gXedi  mentioned,  and  therein  attempted  to  be  justified;  where- 
fore, inasmuch  as  the  said  Richard  Roe  hath  not  answered  the  said 
trespasses  above  newly  assigned,  he,  the  said  John  Doe,  prays  judg- 
ment and  his  damages  by  him  sustained,  on  occasion  of  the  commit- 
ting thereof,  to  be  adjudged  to  him,  etc. 

2.  In  Equity. 

a.  General  Replication.' 

(1)  In  General, 

1    Nature  of  Seplication.  —  A  general  Necessity  tor  Beplication  —  To  Ansiver. 

replication  is  a  mere  formal  acceptance  If  the  complainant  wishes  to  prove  any 

of  the  issues  tendered  by  the  negative  fact  on  the  hearing  not  admitted  by  the 

averments   of  the  plea  or  answer,  and  answer,  he  must  file  a  replication  to  the 

a    tender   of    issue    upon    the    affirma-  defense.     Rogrrs  v.  Mitchell    41  N.  K. 

tive  averments,     i    Barb.  Ch.   Pr.  252;  154;  Mills  v.   Pittman,  i   Paige  (N.  Y  ) 

Story's  Eq.  PI.  (loth  ed.),  ^  878;  2  Dan-  490;  Dale  v.  M'Evers,   2  Cow.   (N.  Y.) 

iell's  Ch.  Pr.   387;  Jameson  z/.  Conway,  118. 

10    111.    227;   Cheatham    v.    Pearce,    89  In  ^/^^^rt/;/^,  no  replication  is  required 

Tenn.  668.     Its  effect  is  to  traverse  and  to  an  answer.     Ala.  Civ.  Code  (1896), 

put    in    issue    all    material    allegations  p  701;  American  Freehold   Land  Mort. 

of  new  matter  in   the  plea  or  answer.  Co.   v.   Dykes,   in   Ala.  17S,   Smith  v. 

O'Hare    v.    Downing,    130    Mass.    16;  Vaughan,  78  Ala.  201;  Forrest^.  Robin- 

Lovett  V.  Demarest,   5   N.   J.  Eq.    113;  son,  2  Ala.  215. 

Candee  v.   Lord,  2    N.  Y.  269;  Anony-  In  Mississippi  and  Tennessee,  a  repli- 

mous,    Hopk.    (N.   Y.)   27;    Humes  v.  cation    is   not  required  to  an  answer, 

Scruggs,  94  U.  S.   22.     See  also   Boyd  but  is  required  to  a  plea  as  in  any  other 

V.   Hawkins,  2   Dev.   Eq.   (17   N.  Car.)  jurisdiction.     Miss.  Anno.  Code  (1S92), 

195.     It  does  not,  however,  put  in  issue  §  540;  Tenn.  Code  (1896),  §§  6132,  6138, 

immaterial  facts  stated  in  the  answer.  6144;   Cheatham   v.    Pearce,    89  Tenn. 

Candee  v.  Lord,  2  N.  Y.  269.  668. 
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Form  No.  17847.' 

(Curt.  Eq.  Prec.  243.) 
(  Title  of  court  and  cause?) 

The  replication  oi  John  Doe,  complainant,  to  the  answer  of  Richard 
Roe,  defendant. 

To  Plea.  —  Where  the  defendant  in- 
terposes a  plea  in  bar  to  the  whole  bill, 
the  plaintiff,  if  he  wishes  to  disprove 
the  allegation  of  the  plea,  must  file  a 
replication.  Flagg  v.  Bonnel,  10  N.  J. 
Eq.  82. 

To  Plea  and  Answer.  — Where  a  plea 
is  supported  by  an  answer,  the  replica- 
tion must  be  to  the  plea  and  answer. 
Nichol  V.  Wiseman,  i  Eq.  Cas.  Abr. 
43,  par.  i;  Crump  v.  Perkins,  18  Fla. 
353:   Hart  V.  Sanderson,  16  Fla.  264. 

May  be  Waived  —  By  Agreement.  — 
A  replication  is  waived  by  the  defend- 
ant consenting  to  submit  the  case  on 
bill,  answer  and  depositions.  Earnhart 
V.  Robertson,  10  Ind.  8;  Bunts  v.  Cole, 
7  Blackf.  (Ind.)  265;  Demaree  v.  Dris- 
kill,  3  Blackf.  (Ind.)  115.  So.  if  the 
parties  agree  to  set. the  cause  down  for 
hearing  "  upon  bill,  answer  and  general 
replication,"  though  no  replication  is 
filed,  the  facts  set  out  in  the  answer 
are  deemed  denied.  Glenn  v.  Hebb, 
12  Gill  &  J.  (.Md.)  271. 

By  Going  to  Trial  on  Merits.  —  If  no 
replication  is  filed,  but  the  parties  go 
to  hearing  or  trial  on  the  merits  with- 
out objection,  the  want  of  a  replication 
is  deemed  waived  and  is  not  a  sufhcient 
cause  for  reversing  the  decree.  Im- 
perial F.  Ins.  Co.  V.  Shimer,  96  111.  580; 
Jones  V.  Neely,  72  111.  449;  Durham  v. 
Mulkev,  59  111.  91;  Marple  v.  Scott,  41 
111.  50;  Stark  V.  Hillibert,  19  111.  344; 
Jameson  v.  Conway,  10  III.  227;  Webb 
V.  Alton  M.  &  F.  Ins.  Co.,  10  111.  223; 
Reading  z/.  Ford,  i  Bibb  (Ky.)338;  Cobb 
V.  Rice,  130  Mass.  231;  In  re  Thomas, 
45  Fed.  Rep.  784;  Fretz  v.  Stover,  22 
Wall.  (U.  S.)  198;  Brown  v.  Pierce,  7 
Wall.  (U.  S.)  205;  Clements  v.  Moore, 
6  Wall.  (U.  S.)  299.  See  also  Jones  v. 
Brittan,  i  Woods  (U.  S.)  667. 

Filed  Nunc  pro  Tunc.  —  Since  a  rep- 
lication is  considered  a  mere  formal 
pleading,  if  the  complainant  has 
omitted  to  file  one  at  the  proper  time 
the  court  may  allow  it  to  be  filed 
afterward  nunc  pro  tunc.  1  Barb.  Ch. 
Pr.  252;  Crump  v.  Perkins,  18  Fla. 
353;  Jameson  v.  Conway,  10  111.  227; 
Hard  wick  v.  Bassett,  25  Mich.  149; 
Armistead  v.  Bozman,  i  Ired.  Eq. 
(36  N.  Car.)  117;  Fleming's  Appeal, 
67  Pa.  St.  18. 


Title  of  Cause  —  In  General.  —  A  rep- 
lication is  entitled  in  the  same  manner 
as  an  answer.  2  Daniell's  Ch.  Pr. 
388. 

Commencement  —  In  General.  —  The 
replication  commences  with  a  general 
saving  of  the  advantage  of  exception 
to  the  manifold  insufficiencies  of  the 
answer,  which  is  followed  by  an  aver- 
ment and  offer  to  prove  that  the 
matters  in  the  bill  are  true,  certain  and 
sufficient  in  law  to  be  answered  unto, 
and  that  the  answer  of  the  defendant 
is  uncertain,  untrue  and  insufficient  to 
be  answered  unto.  2  Daniell's  Ch.  Pr. 
388. 

Of  Replication  to  Plea  tvith  Anstver. — 
A  replication  may  be  put  in  by  the 
plaintiff,  where  the  defendant  has 
pleaded  to  the  bill,  whether  the  plea 
be  accompanied  by  answer  or  not.  2 
Daniell's  Ch.  Pr.  387. 

Where  an  answer  is  filed  in  support  of 
a  plea,  the  replication  must  be  to  both 
plea  and  answer,  and  the  title  of  the 
replication  should  be  to  "  the  plea 
and  answer."  Crump  v.  Perkins,  18 
Fla.  353;  Hart  v.  Sanderson,  16  Fla. 
264. 

Conclusion.  —  The  replication  con- 
cludes with  a  general  traverse  of  all 
the  matters  contained  in  the  answer. 
2  Daniell's  Ch.  Pr.  388. 

Signature  of  Solicitor.  —  A  replication 
should  be  signed  by  the  plaintiff's 
solicitor.  The  signature  of  counsel 
is  unnecessary.  Story's  Eq.  PI.,  §  88r. 
Signature  of  counsel  is  required  only 
when  the  replication  is  special.  2 
Daniell's  Ch.  Pr.  388. 

Sufficient  Replication.  — The  following 
has  been  held  sufficient  as  a  general 
replication:  "The  plaintiff  in  this 
cause  hereby  joins  issue  with  the  de- 
fendants (naming  them),  and  will  hear 
the  cause  on  bill,  answer  and  proofs 
against  the  defendants."  Clements  v. 
Moore,  6  Wall.  (U.  S.)  299. 

A  mere  entry  of  replication  on  the 
record  has  been  held  sufficient,  where 
the  case  was  tried  on  the  merits  with- 
out objection  to  the  want  of  a  formal 
replication.  Reading  v.  Ford,  i  Bibb 
(Ky.)  338. 

1.  See,  generally,  supra,  note  i, 
p.  3S2. 
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This  repliant  saving  and  reserving  unto  himself  all  and  all  manner 
of  advantage  of  exception  to  the  manifold  insufificiences  of  the  said 
answer,  for  replication  thereunto  saith  that  he  will  aver  and  prove 
his  said  bill  to  be  true,  certain,  and  sufficient  in  the  law  to  be 
answered  unto,  and  that  the  said  answer  of  the  said  defendant  is 
uncertain,  untrue,  and  insufficient  to  be  replied  unto  by  this  repliant; 
without  this,  that  any  other  matter  or  thing  whatsoever  in  the  said 
answer  contained,  material  or  effectual  in  the  law  to  be  replied  unto, 
confessed  avoided,  traversed,  or  denied  is  true;  all  which  matters 
and  things  this  repliant  is,  and  will  be  ready  to  aver  and  prove  as 
this  honorable  court  shall  direct,  and  humbly  prays  as  in  and  by  his 
said  bill  he  hath  already  prayed. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

(2)  In  the  Various  States. 

delaware. 

Form  No.  17848.' 

In  Chancery. 

JohrrDoe.    S  ^''"^  ^°""^^'  ''• 
The  replication  of  John  Doe,  complainant,  to  the  answer  of  Richard 
Roe,  defendant. 

This   repliant  saving  and   reserving   [concluding  as  in  Form  No. 

DISTRICT    OF    COLUMBIA. 

Form  No.  17849.' 

(Dist.  of  Col.  Supreme  Ct.  Eq.  Rules,  No.  61.) 

In  the  Supreme  Court  of  the  District  of  Colu7tibia,  the  first  day  of 
September,  igOO. 
John  Doe,  complainant,    ) 

against  >  In  Equity,  No.  1019.^ 

Richard  Roe,  defendant.^  ) 

The  complainant  hereby  joins  issue  with  the  defendant  and  will 

\.  Delaware. — The  court  of  chancery  is   not  excepted    to   the    plaintiff  shall 

shall  have  full  power  to  hear  and  de-  file   the  general  replication  within  ten 

cree  all  matters  and  causes  in  equity,  daj's,  exclusive  of  Sundays,   after  the 

and  the  proceedings  shall  be  as  hereto-  notice   of    the    filing    of    such    notice, 

fore,  by  plea,  answer  and  other  plead-  Dist.  of  Col.  Supreme  Ct.   Eq.  Rules, 

ings.     Rev.  Stat.  (1893),  c.  95,  §  i.  No.  62. 

See   also,   generally,  supra,    note    i.  Must  be  in  English. —All   pleadings 

p.  3§2.  must    be    written     or    printed     in    the 

2.  District  of  Columbia.  —  No  special  English   language.     Dist.    of  Col.   Su- 
replication  to  any  answer  shall  be  filed,  preme  Ct.   Eq.   Rules,  No.  loi;  Comp. 
The    general    replication    may    be   as  Stat.  (1894),  c.  55,  §  28. 
above   or   in    some    equivalent    form.  3.  Title.  —  All  pleadings  must  be  in- 
Supreme  Ct.  Eq.  Rules,  No.  6l.               •  dorsed    with    the    title   of    the    cause. 

Time   of  Filing.  —  When   an  answer,  Dist.  of  Col.  Supreme  Ct.   Eq.   Rules, 

being  excepted  to,  is  adjudged  sufficient,  No.  loi. 

the  plaintiff  shall  file  the  general  replica-  4.  Numbered.  —  All    pleadings    must 

tion  within  ten  days,  exclusive  of  Sun-  bear  the  number  of  the  cause.     Dist. 

days,  thereafter;  and  when  an  answer  of  Col.  Supreme  Ct.  Eq.  Rules,  No.  lor. 
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hear  the  cause  on  bill  and  answer  against  the  defendant  {and  on  the 
order  to  take  the  bill  as  confessed  against  the  defendant^. 

Jeremiah  Mason,  Solicitor  and  of  Counsel  for  Plaintiff. 

FLORIDA. 

Form  No.  17850.' 

In  the  Circuit  Court  for  the  Second  Judicial  Circuit  of  the  State  of 
Florida  in  and  for  Leon  County,  in  Chancery  sitting. 
John  Doe 

against 
Richard  Roe. 

The  replication  oi  John  Doe,  complainant,  to  the  dinsvitr  oi  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving  untc  himself  (concluding  as  in 
Form  No.  178Jf7). 

ILLINOIS. 

Form  No.  i  7  8  5  i .» 

In  the  Circuit  Court  of  Greene  County.     June  Term,  a.  d.  i8P5. 
John  Doe     ) 

against       >  In  Chancery. 
Richard  Roe.  \ 

The  replication  oi  John  Doe,  complainant,  to  the  answer  oi  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving  {concluding  as  in  Form  No. 

MAINE.3 

Form  No.  17852.* 

State  of  Maine. 
Kennebec,  ss. 

Supreme  Judicial  Co\\rX.,\n  Equity.    May  Term,  a.  D.  i898.    No.  103. 

1.  Florida.  —  When  the  answer  of  the  Scottish-American  Mortg.  Co.,  no  111. 
defendant  is  not  excepted  to,  or  is  ad-     235. 

judged  or  deemed    sufficient,   plaintiff  Time    of    Filing.   —  Replications    in 

must  file  a  replication  thereto  on  or  be-  chancery    must    be   filed    within     four 

fore  the  next  succeeding  rule  day  there-  days  after  the  plaintiff  or  his  attorney 

after.     Rev.    Stat.  (1892),   §  1422;  Cir.  is  served  with  a  notice  of  answer  filed. 

Cl    Eq.  Rules,  No.  67.  Starr  &  C.   Anno.   Stat.   111.  (1896).  c. 

Beplication    must    be    General.  —  No  22,  par.   28. 

special  replication  to  any  answer  shall  No  replication  to  the  original  answer 

be  filed;  but  if  any  matter  alleged  in  an  need    be    filed    pending    leave    to    file 

answer  shall  make  it  necessary  for  the  an    amended    answer   and    before    the 

plaintiff  to  amend  his  bill,  he  may  have  amended    answer    is    filed.     Holbrook 

leave"  to  amend  the  same  with  or  with-  v.  Prettyman,  44  111.  311. 

out  payment  of  costs,  as  the  court  or  3.  For  another  form  of  replication  in 

judge    may   in    his    discretion    direct.  Maine  see  Form  No.  512. 

Fla.  Cir.  Ct.  Eq.  Rules,  No.  66.  4.  Maine.  —  Replication  should  state 

2.  Illinois.  —  Replications  shall  be  in  substance  that  the  allegations  in  the 
general,  with  a  like  advantage  to  all  bill  are  true  and  those  in  the  answer 
parties  as  if  special.  Starr  &  C.  Anno,  are  not  true.  Supreme  Jud.  Ct.  Ch. 
Stat.   (1896),  c.  22,  par.  28;  Holmes  v.  Rules,  No.  17 

Cliflord,    95    111.    App.    245;  Brown  v.         Time   of    Filing.  —  The   complainant 
16  E.  of  F.  P.  — 25.  885  Volume  16. 
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John  Doe  against  Richard  Roe}- 
The  plaintiff  says  his  plea  is  true  and  that  the  defendant's  answer 
as  set  forth  is  not  true,  and  this  he  is  ready  to  prove.     (^If  the  plain- 
tiff desires  any  issues  of  facts  submitted  to  the  Jury,  he  should  here  make 
such  claim  and  state  briefly  the  issues.  )2 

Jeremiah  Mason,  Attorney  for  Plaintiff.' 

MARYLAND. 

Form  No.  17853.* 

In  the  Circuit  Court  for  Allegheny  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Plaintiff  joins  issue  on  the  matters  alleged  in  the  answer  oi  Richard 
Roe,  so  far  as  the  same  may  be  taken  to  deny  or  avoid  the  allegations 
of  the  bill. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 

MASSACHUSETTS. 

Form  No.  17854.* 

In  the  Superior  Court. 
Suffolk,  ss. 

John  Doe  against  Richard  Roe. 
Now  comes  the  plaintiff  and  joins  issue  with  the  defendant  upon 
his  answer. 

Jeretniah  Mason,  Solicitor  for  the  Plaintiff. 

shall  file  a   replication    within    fifteen  ^.Maryland. —  Whenever  the  answer 

days  after   notice  has   been   served  on  of  the  defendant  shall  not  be  excepted 

him  or  his  counsel  that  answer  or  plea  to,    or   shall   be  adjudged    or   deemed 

has  been   filed,   but  such  time  may  be  sufficient,  plaintiff  shall   file  a  general 

enlarged   on  such    terms    as   the  court  replication,  unless  he  shall  set  the  case 

orders,  or  a  bill  may  be  dismissed  for  down  for  hearing  on  bill  and  answer 

want  of  prosecution,    on    motion    filed  as   to  the  defendant  or  defendants  an- 

by  respondent  at  any  time   after  said  swering.     The  form  of  a  general  repli- 

fifteen  days  or  at  the  expiration  of  the  cation   shall    be:   "  The  plaintiff  joins 

time  ordered   by    the    court   for   filing  issue  on  the  matters  alleged  in  the  an- 

such  replication.  Me.  Rev.  Stat.  (1883),  swer  of  C.  D.  so   far  as  the  same  may 

c.  77,  §  16.  be  taken   to  deny  or  avoid  the  allega- 

1.  Entitling.  —  A  replication  shall  be  tions  of  the  bill."  Pub.  Gen.  Laws 
entitled  like  an  answer.  Me.  Supreme  (1888),  art.  16,  i^  148;  Eq.  Ct.  Rules, 
Jud.  Ct.  Ch.  Rules,  No.  29.  No.  28. 

2.  Issnes  to  Jury. —^  If  the  plaintiff  Time  of  Filing.  —  Replication  must  be 
desires  any  issues  of  fact  submitted  to  filed  within  fifteen  days  after  the  an- 
the  jury,  he  shall  make  such  claim  at  swer.  If  the  plaintiff  omits  or  refuses 
the  end  of  his  replication  and  state  to  file  the  replication  within  that  time, 
briefly  the  issues.  Me.  Supreme  Jud.  the  defendant  shall  be  entitled  to  a  rule 
Ct.  Ch.  Rules,  No.  17.  for  proceeding  within    ten    days    after 

For    forms    of    issues    to    jury   see  notice  of  such  rule.     On  failure  to  com- 

the  title  Issues   to  Jury,    vol.    10,    p.  ply  with  such  rule,  the  defendant  shall 

591.  be  entitled   to   have  the  bill  dismissed. 

3.  Signature. —  Counsel  shall  sign  all  Md.  Pub.  Gen.  Laws  (1888'),  art.  16,  § 
pleadings,  as  a  guaranty  of  good  faith.  148;  Md.  Eq.  Ct.  Rules,  No.  28. 

Me.   Supreme   Jud.  Ct.  Ch.  Rules,  No.         5.  Massachusetts.  —  The  form  of  the 
18.  ^  general  replication   shall    be   that   the 
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MICHIGAN. 

Form  No.  17855.' 

In  the  Ct'rcuif  Court  for  the  County  oi  MonUa/m,  S)ta.tt  oi  Michigan. 
In  Chancery. 
John  Doe.,  complainant, 

against 
Richard  Roe.,  defendant. 

The  replication  of  John  Doe.,  complainant,  to  the  answer  of  Richard 
Roe,  defendant. 

The  complainant  says   that,   notwithstanding  the  answer  of  the 
defendant,  he  is  entitled  to  the  relief  prayed  in  his  bill  of  complaint. 
Jeremiah  Mason.,  Solicitor  for  Complainant. 

MISSISSIPPI. 

Form  No,  17856.* 

State  of  Mississippi,  )  In  the  Chancery  Court. 
De  Soto  County.         )  August  Term,  i^OO. 
John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 

The  replication  of  John  Doe,  complainant,  to  the  plea  of  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving   unto    himself   all    matter  of 
advantage  of  exception  to  the  manifold  insufficiencies  of  the  said 
plea,    for   replication    thereunto    saith  {continuing  as  in    Form  No. 
nSJfJ,  substituting  the  word  '■'■  plea  "  for  "  ans7i'er  "  wherever  it  occurs^. 
Jeremiah  Mason,  Solicitor  for  Complainant.^ 

plaintiff    joins    issue   on    the    answer.  Time   of  Filing, —  Replication    must 

Super.  Ct.  Eq.  Rules,  No.  15;  Supreme  be   filed   within  fifteen  days   after  ser- 

Jud.  Ct.  Eq.  Rules,  No.  15.  vice    of    the    answer;    otherwise,    the 

The  general  replication  puts  in  issue  cause  shall  stand   for   hearing  on  bill 

all  of  the  facts  alleged  in  the  answer,  and  answer,   unless  the  time  for  filing 

OHarez/.  Downing,  130  Mass.  16.  the  replication  shall  be  extended.    Mich. 

Time  of  Filing.  —  Plaintiff  shall  reply  Ch.  Ct.  Rules.  No.   12  (a). 

or  file  exceptions  or  set  down  the  cause  An  answer  in  the  natnre  of  a  cross-bill 

forbearing  on  the  bill  and  answer  in  requires  an  answer  by  the  complainant, 

une  month  after  the  answer  is  required  Mich.  Ch.  Ct.  Rules,  No.  tr  (c).     A  gen- 

to  be  filed,  or  if  the  answer  be  filed  be-  eral  replication  is  not  sufficient.     Coach 

fore   it  is    required,    then    within    one  v.  Adsit,  97  Mich.  563. 

month    after    written    notice    of    such  2.  Mississippi. — A  replication  to  an 

filing;  and  if  he  fail  so  to  do  a  decree  answer  shall   not  be  required,  but  the 

may  be  entered  for  the  dismissal  of  the  cause  shall  be  at  issue  when  the  answer 

bill  with  costs.     Mass.  Super.  Ct.  Eq.  is  filed.     Anno.  Code  (1892),  ^  540. 

Rules,  No.    16;  Supreme  Jud.  Ct.    Eq.  When  a  plea  shall  be  filed,  the  com- 

Rules,  No.  16.  plainant  may  set  it  down  for  argument 

I.  Michigan.  —  The  form  of  a  replica-  upon  its  sufficiency  in   law,  or  he  may 

tion  may  be  in   substance  as   follows:  reply  to  it.     Miss.   Anno.  Code  {1S92), 

"  The  complainant  says  that,  notwith-  §  541. 

standing  the  answer  of  the  defendant.  3.  Signature. — All  pleadings  must  be 

he   is  entitled   to  the    relief  prayed   in  subscribed  by  the  party  or  his  solicitor, 

his  bill  of  complaint."     Ch.  Ct.  Rules,  Miss.  Anno.  Code  (1896),  ^  525. 
No.  12  (b). 

387  Volume  16. 


17857. 


REPLICATIONS  AND  REPLIES. 


17859. 


NEW    HAMPSHIRE. 

Form  No.  17857." 

In  the  Superior  Court. 
Merrimack^  ss. 

John  Doe  against  Richard  Roe. '^ 
The  said  plaintiff  says  his  bill  is  true,  and  the  defendant's  answer 
as  set  forth  is  not  true;  and  this  he  is  ready  to  prove. 

John  Doe,  by 
Jeremiah  Mason,  his  Solicitor. 


NEW    JERSEY, 

Form  No.  17858.* 

In  Chancery  of  New  Jersey. 


On  bill,  etc., 
*  Replication. 


Between 
John  Doe,  complainant, 

and 
Richard  Roe,  defendant. 

The  replication  of  John  Doe,  complainant,  to  the  answer  of  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving  to  himself  all  and  all  manner 
of  advantage  of  exception  to  the  manifold  insufficiencies  of  the 
said  answer,  for  replication  thereunto  says  {concluding  as  in  Form 
No.  178Jf7). ' 

PENNSYLVANIA. 

Form  No.  17859.* 


1.  New  Hampshire.  —  Replication 
should  be  in  substance:  "The  plaintiff 
says  his  bill  is  true,  and  the  defend- 
ant's answer  as  set  forth  is  not  true; 
and  this  he  is  ready  to  prove."  Ch. 
Ct.  Rules  (56  N.  H.  608),  No   22. 

2.  Entitling.  —A  replication  shall  be 
entitled  the  same  as  an  answer.  N. 
H.  Ch.  Ct.  Rules  (56  N.  H.  608).  No.  22. 

Most  be  Served  on  Defendant.  —  The 
replication  and  a  notice  to  take  depo- 
sitions shall  be  served  upon  the  de- 
fendant or  his  solicitor  within  one 
month  after  the  delivery  of  the  answer 
or  one  week  after  the  amended  answer, 
or  within  one  week  after  the  time  for  an 
amended  answer;  otherwise  the  case  will 
be  heard  on  the  bill  and  answer.  N.  H. 
Ch.  Ct.  Rules  (56  N.  H.  608),  No.  22. 

3.  See,  generally,  supra,  note  I, 
p.  382. 

Under  new  chancery  rale,  the  replica- 
tion may  be  as  follows: 

{.Title  of  court  and  cause  as  in  Form 
No.  17858.) 

The  replication  of  the  Central  Rail- 


road Company  of  New  Jersey,  the  Phila- 
delphia and  Reading  Railroad  Company 
and  Henry  S.  Little,  receiver  of  the 
Central  Railroad  Company  of  Ne'di  Jersey, 
to  the  joint  and  several  answers  of 
Delos  E.  Culver,  Joh7t  H.  Cable  a.nd  John 
S.  Day,  defendants. 

The  complainants  join  issue  on  the 
answer  of  the  defendants  above  named. 
Be  die,  Murier  &-•  McGee, 
Solicitors  of  the  Complainants.    .. 

Special  Beplication  Not  Used. —  Special 
replication  has  long  been  disused  and 
is  no  longer  permitted.  If  the  plea 
set  up  matter  in  avoidance,  the  com- 
plainant may  amend  his  bill  and  set 
out  a  bar  to  such  defense  by  way  of 
anticipation.  Cowart  w.  Perrine,  21  N. 
J.  Eq.  lot;  McClane  v.  Shepherd,  21 
N.  J.  Eq.  76. 

4.  Pennsylvania.  — Whenever  the  an- 
swer of  the  defendant  shall  not  be  ex- 
cepted to  or  shall  be  adjudged  or 
deemed  sufficient,  the  plaintiff  shall  file 
a  general  replication  thereto  within  ten 
days  thereafter,  unless  he  shall  set  the 
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In    the  Court  of  Common  Pleas  of  Lancaster  County,   sitting   in 
Equity.     June  Term,  \()00.     No.  500. 
Between 
John  Doe.,  plaintiff, 

and  I 

Richard  Roe,  defendant.  J 

The  plaintiff  joins  issue  on  the  matters  alleged  in  the  answer  of 
the  defendant. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 


RHODE  ISLAND. 

Form  No.  17860.' 

Supreme  Court,  Appellate  Division. 
Providence,  Sc. 
John  Doe     ^ 
against       K  Replication  to  Answer  (or  Pled)  in  Equity. 
Richard  Roe.  \ 

The  replication  of  John  Doe,  complainant,  to  the  answer  {ox pled)  of 
Richard  Roe,  defendant. 

The  plaintiff  joins  issue  on  the  answer  (or  plea)  of  the  defendant. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 


cause  down  on  bill  and  answer;  and 
in  all  causes  where  the  general  replica- 
tion is  filed  the  cause  shall  be  deemed 
to  all  intents  and  purposes  at  issue 
without  any  rejoinder  or  other  plead- 
ing on  either  side.  If  the  plaintiff  shall 
omit  or  refuse  to  file  such  replication 
within  the  prescribed  period,  the  de- 
fendant shall  be  entitled  to  a  rule  upon 
him  to  reply  within  ten  days  after  no- 
tice of  such  rule;  on  failure  to  file  such 
replication  with  notice  to  the  defend- 
ant's counsel,  plaintiff  shall  be  deemed 
to  have  abandoned  his  right  to  traverse 
the  matters  alleged  in  the  answer.  The 
replication  should  be  in  substance  thus: 
"Plaintiff  joins  issue  on  the  matters 
alleged  in  the  answer."  Eq.  Ct.  Rules, 
No.  9.  §  47. 

No  special  replication  to  any  answer 
shall  be  filed,  but  if  any  matter  alleged 
in  the  answer  shall  make  it  necessary 
for  the  plaintiff  to  amend  his  bill  he 
may  have  leave  to  amend  the  same 
upon  motion  to  the  court  or  a  law 
judge  thereof  in  vacation.  Pa.  Eq.  Ct. 
Rules,  No.  9,  §  48. 

Replicatioa  may  be  Filed  Before  Inter- 
rogatories are  Answered.  —  The  plaintiff 
or  the  defendant  shall  be  at  liberty 
before  answers  to  interrogatories  are 
filed,  or  pending  exceptions,  to  file  or 
require  a  replication  and  proceed  to 
take   testimony  without  waiver  of  his 


right  to  such  answer  or  of  his  excep- 
tions to  the  answer.  Pa.  Eq.  Ct.  Rules, 
No.  7,  ^  40. 

Filing  Beplication  After  Hearing.  —  If, 
after  hearing,  a  replication  be  allowed 
to  be  filed  nunc  pro  tunc,  the  plaintiff 
is  saved  from  the  provision  in  Equity 
Rule  No.  9,  that  on  failure  to  file  repli- 
cation plaintiff  shall  be  deemed  to  have 
abandoned  his  right  to  traverse  the 
matters  alleged  in  the  answer,  but  he 
is  required  to  overcome  the  answer  by 
the  testimony  of  two  credible  wit- 
nesses, or  the  testimony  of  one  witness 
and  such  corroborative  facts  or  circum- 
stances as  are  equal  to  the  testimony  of 
a  witness.  Robertson  v.  Schwenk,  18 
Pa.  Co.  Ct.  577. 

In  Divorce  Proceeedings.  —  Where  the 
answer  shall  not  be  confined  to  a  mere 
denial  of  the  facts  averred  in  the  libel, 
but  shall  contain  new  matter,  the 
libellant  may  file  a  replication  to  such 
new  matter  only.  No  other  pleadings 
shall  be  had  by  either  party  without 
special  leave  of  the  court.  Pa.  Com. 
PI.  Rules,  No.  9,  §  68. 

1.  Rhode  Island.  —  No  formal  repli- 
cation shall  be  required.  The  state- 
ment by  the  plaintiff  that  he  joins  issue 
on  the  answer  or  plea  has  the  same 
effect  as  if  formal  replication  had  been 
made.     Gen.  Laws  (1896),  c.  240,  §  9. 

No  special  replication  to  any   answer 
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TENNESSEE. 

Form  No.  i  7  8  6  i .' 

John  Doe,  complainant,  \ 

against  \  In  the  Chancery  Court  at  Chattanooga. 

Richard  Roe,  defendant.  \ 

The  complainant  joins  issue  on  the  plea  filed  in  this  cause  by  the 
defendant. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 


VERMONT. 


■':\ 


Form  No.  17862.* 

State  of  Vermont. 
Windsor  County. 

John  Doe     \ 
against       V  In  the  Court  of  Chancery  in  said  county. 
Richard  Roe.  ) 

The  replication  oi  John  Doe,  complainant,  to  the  answer  oi  Richard 
Roe,  defendant. 

Complainant  joins  issue  on  the  answer  of  the  defendant. 

Jeremiah  Mason,  Solicitor  for  Complainant. 


shall  be  filed;  but  if  any  matter  alleged 
in  the  answer  shall  make  it  necessary 
for  the  plaintiff  to  amend  his  bill  he 
may  have  leave  to  amend  the  same, 
with  or  without  the  payment  of  costs, 
as  the  court  may  in  its  discretion  direct. 
R.  I.  Eq  Ct.  Rules  (1886),  No.  27  (15 
R.  I.  648).  See  Hampson  v.  Quayle, 
12  R.  I.  508. 

Matter  may  be  alleged  in  the  bill 
which,  under  the  old  practice  in  equity, 
could  have  been  set  up  in  the  special 
replication,  and  the  plea  must  answer 
this  matter.  Greene  v.  Harris,  9  R.  I. 
401. 

1.  Tennessee.  —  Replications  to  an- 
swers are  not  allowed,  the  answer  being 
deemed  to  be  in  issue  after  the  time  for 
filing  exceptions  has  elapsed.  Code 
(i8g6),  i^g  6132,  6133,  6244.  But  repli- 
cations to  pleas  are  not  abolished. 
Cheatham  v.  Pearce,  89  Tenn.  6b8. 

Previous  to  Cheatham  v.  Pearce,  ante. 
it  was  considered  that  the  provisions  of 
the  code  which  dispensed  with  replica- 
tions to  answers  applied  also  to  pleas. 
Allen  V.  Allen,  3  Tenn.  Ch.  145;  Seifreid 
?>.  People's  Bank.  2  Tenn.  Ch.  17.  But 
it  was  held  that  filing  a  general  replica- 


tion to  a  plea  can  do  no  harm,  and  that 
the  replication  would  not  be  taken 
from  the  files.  Allen  v.  Allen,  3  Tenn. 
Ch.  145. 

2.  Vei-mont. — The  general  replica- 
tion shall  be  in  substance  that  "com- 
plainant joins  issue  on  the  answer  of 
the  defendant."  Ch.  Ct.  Rules,  No. 
27,  S  I- 

Special  Beplications  by  Leave  of  Court 
Only.  —  No  special  replication  shall  be 
filed  except  by  leave  of  court.  Vt.  Ch. 
Ct.  Rules,  No.  27,  ^  r. 

Time  of  Filing. — When  the  answer 
is  not  excepted  to,  the  replication  must 
be  filed  within  ten  days  from  the  time 
limited  for  filing  exceptions,  otherwise 
the  case  shall  be  considered  as  for 
hearing  on  the  bill  and  answer.  Vt. 
Ch.  Ct.  Rules,  No.  27,  §  i.  The  com- 
plainant, however,  shall  not  be  com- 
pelled to  file  his  replication  until  the 
answers  of  all  the  defendants  are  filed 
or  the  bill  is  taken  as  confessed  by 
those  who  neglect  to  answer,  or  is 
dismissed  as  to  them,  and  this  rule 
shall  be  considered  as  applicable  to  all 
amended  answers.  Vt.  Ch.  Ct.  Rules, 
No.  27,  §  2. 


390 


Volume  16. 


17863.  REPLICATIONS  AND  REPLIES.  17865. 

VIRGINIA. 

Form  No.  17863.* 

In  the  Circuit  Court  of  Albemarle  County,  to  wit: 

John  Doe 

against 
Richard  Roe. 

The  replication  of  John  Doe,  complainant,  to  the  answer  of  Richard 
Roe,  defendant. 

This  repliant  siving  and  reserving  unto  himself  now  and  at  all 
times  hereafter  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  maybe  had  or  taken  to  the  manifold  insufficiencies  of  the 
said  answer,  for  replication  thereunto  says  {concluding  as  in  Form 
No.  17847). 

WEST    VIRGINIA. 

Form  No.  17864.* 
St^teoi  West  Virginia,  )  j^  ^^^  ^-^^^.^  ^^^^^ 
Preston  County.  ) 

John  Doe 

against 
Richard  Roe. 

The  replication  oi  John  Doe,  complainant,  to  the  answer  ol  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving  unto  himself  now  and  at  all 
times  hereafter  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  may  be  had  or  taken  to  the  manifold  insufficiencies  of  the 
said  answer,  for  replication  thereunto  says  (concluding  as  in  Form 
No.  178Jf7). 

FEDERAL    COURTS.^ 

Form  No.  17865.* 

In  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

1.  Virginia.  —  The  plaintiff  in  equity  which  the  bill  is  taken  for  confessed 
may,  at  or  after  the  rule  day  at  which  as  to  any  defendant,  or  at  which  his 
the  bill  is  taken  for  confessed  as  to  any  answer  is  filed,  have  the  cause  set  for 
defendant,  or  at  which  his  answer  is  hearing  as  to  such  defendant,  and  it 
filed,  or  whenever  the  execution  of  an  may  be  so  set  for  hearing  on  the  an- 
order  of  publication  against  him  is  swer  or  upon  a  general  replication 
completed,  have  the  cause  set  for  hear-  thereto,  as  the  plaintiff  may  prefer, 
ing  as  to   such  defendant;  and  it  may  Code  (1899),  c.  125,  §  50. 

be  so  set  for  hearing  on  the  answer  or  3.  For  another  form  of  replication  in  a 

upon   a  general  replication  thereto,  as  federal  court  see  Form  No.  6367. 

the  plaintiff  may  prefer.      If  one  month  4.  United  States.  — Whenever  the  an- 

elapse  after  the  answer  of  the  defend-  swer   of    the    defendant    shall    not    be 

ant  is  filed  without  the  cause  being  so  excepted    to   or    shall    be   adjudged  or 

set,  and  without  exceptions  being  filed  deemed  sufl5cient,  the  plaintiff  shall  file 

as  to  his  answer,  he  may  have  the  case  a   general    replication   thereto.     In    all 

set  for  hearing  as  to  himself.     Va.  Code  cases  where  the  general   replication  is 

(1887),  §  3291.  filed,  the  action  shall  be  deemed  to  all 

2.  IVest  Virginia.  —  A  plaintiff  in  intents  and  purposes  at  issue  without 
equity  may  at  or  after  the  rule  day  at  any    rejoinder   or    other    pleading   on 
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In  Equity.     No.  1191. 


John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 

Tlie  replication  oi  John  Doe,  complainant,  to  the  answer  oi  Richard 
Roe,  defendant. 

This  repliant  saving  and  reserving  unto  himself  now  and  at  all 
times  hereafter  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion to  the  manifold  insufficiencies  of  the  said  answer,  for  replication 
thereunto  says  {concluding  as  in  Form  No.  178 Jf7^. 

b.  Special  Replication.' 


either  side.  If  the  plaintiff  shall  omit 
or  refuse  to  file  such  replication  within 
the  prescribed  time,  the  defendant  shall 
be  entitled  to  an  order  as  of  course  for 
the  dismissal  of  the  suit,  and  the  suit 
shall  thereupon  stand  dismissed  unless 
the  court  or  a  judge  thereof  shall, 
upon  motion  or  cause  shown,  allow  a 
replication  to  be  filed  nunc  pro  tunc 
the  plaintiff  submitting  to  speed  the 
cause  and  to  such  other  terms  as  may- 
be directed.     Eq.  Ct.  Rules,  No.  66. 

The  answer  of  every  defendant,  when 
sufficient,  must  be  replied  to,  without 
reference  to  the  state  of  the  cause 
or  of  the  pleadings  in  regard  to  any 
other  defendant.  Coleman  v.  Martin, 
6  Blatchf.  (U.  S.)29i. 

The  forms  of  mesne  process  and  the 
forms  and  modes  of  proceeding  in 
suits  of  equity  and  of  admiralty  and 
maritime  jurisdiction  in  the  circuit  and 
district  courts  shall  be  according  to 
the  principles,  rules  and  usages  which 
belong  to  courts  of  equity  and  admi- 
ralty respectively,  except  when  it  is 
otherwise  provided  by  statute  or  by 
rules  of  court  made  in  pursuance 
thereof;  but  the  same  shall  be  subject 
to  alteration  and  addition  by  the  state 
courts,  respectively,  and  to  regulation 
by  the  supreme  court,  by  rules  pre- 
scribed, from  time  to  time,  to  any  cir- 
cuit or  district  court,  not  inconsistent 
with  the  laws  of  the  United  States. 
U.  S.  Rev.  Stat.  (1878), -§  913. 

Time  of  Filing,  —  Replication  in  feder- 
al courts  must  be  filed  on  or  before 
the  rule  day  next  succeeding  the  rule 
day  on  which  exceptions  may  be 
taken;  that  is,  on  the  second  rule  day 
after  the  answer  is  filed.  U.  S.  Eq. 
Ct.  Rules,  No.  66;  Hendricl^son  v. 
Bradley,  85  Fed.  Rep.  508.  See  Hey- 
man  :-.  Uhlman,  34  Fed.  Rep.  686. 

No  special  replication  to  any  answer 
shall  be  filed;  but  if  any  matter  al- 
leged in  the  answer  shall  make  it 
necessary  for  the  plaintiff  to  amend  his 


bill  he  may  have  leave  to  amend  the 
same  with  or  without  the  payment  of 
costs,  as  the  court  or  a  judge  thereof 
may  in  his  discretion  direct.  U.  S.  Eq. 
Ct.  Rules,  No.  45;  Southern  Pac.  R. 
Co.  V.  U.  S.,  168  U.  S.  i;  Coleman  v. 
Martin,  6  Blatchf.  (U.  S.)  291;  Wilson 
V.  Stolley,  4  McLean  (U.  S.)  275.  This 
rule  means,  at  most,  that  a  general 
replication  is  always  sufficient  to  put 
in  issue  every  material  allegation  of 
an  answer  or  amended  answer,  un- 
less the  rules  of  pleading  imperatively 
require  an  amendment  of  the  bill.  An 
amendment  is  not  required  to  set  up 
mere  matters  of  evidence.  Southern 
Pac.  R.  Co.  V.  U.  S.,  168  U.  S.  i. 

Special  Matter  in  Beplication  Treated 
as  Snrplusage.  —  Where  to  a  replication 
in  the  usual  form  new  matter  was 
added  to  meet  a  special  defense  in  the 
answer,  it  was  held  that  the  replication 
was  not  void  as  being  a  special  repli- 
cation, but  that  the  new  matter  would 
be  treated  as  surplusage.  Wren  v. 
Spencer  Optical  Mfg.  Co.,  30  Fed.  Cas. 
No.  18,062.  See  also  Duponti  v.  Mussy, 
4  Wash.  (U.  S.)  128. 

1.  Special  Beplications  —  In  General. 
—  Formerly,  in  equity,  if  the  defendant 
by  his  plea  or  answer  offered  new 
matter,  the  complainant  replied  spe- 
cially. This  special  replication  was 
followed  by  a  rejoinder,  surrejoinder, 
rebutter,  surrebutter,  etc.,  as  at  com- 
mon law.  Story's  Eq.  PI.  (xoth  ed.) 
fc^  878;  Storms  V.  Storms,  i  Edw.  (N.  Y.) 
358;  Cheatham  v.  Pearce,  89  Tenn. 
668.  But  special  replications,  with  all 
their  consequences,  have  long  been 
disused,  and  are  now  permitted,  if  at 
all,  only  bv  leave  of  court.  2  Daniell's 
Ch.  Pr.  388;  White  v.  Morrison,  11  111. 
361;  Reading  v.  Ford,  i  Bibb  (Ky.) 
338;  Newton  v.  Thayer,  17  Pick.  (Mass.) 
I2q;  Chouteau  v.  Rice,  i  Minn.  106; 
Cowart  V.  Perrine,  21  N.  J.  Eq.  lOi; 
McClane  v.  Shepherd.  21  N.  J.  Eq.  76; 
Candee  v.  Lord,  2  N.  Y.  269;  Storms  v. 
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Form  No.  17866.' 

(Equity  Draftsm.  660.) 
(^Title  of  court  and  cause. ~) 
The   replication   oi  John  Marshall,  complainant,    to   the    several 


Storms,  I  Edvv.  (N.  Y.)358;  Anonymous, 
Hopk.  (N.  Y.)  27;  Cheatham  v.  Pearce, 
Sg  Tenn.  66S;  Warren  v.  Van  Brunt, 
19  Wall.  (U.  S.)  646;  Vattier  v.  Hinde, 
7  Pet.  (U.  S.)  252;  Duponti  v.  Mussy, 

4  Wash.  (U.  S.)  128. 

Under  Statute.  —  In  some  jurisdic- 
tions, the  use  of  a  special  replication  is 
expressly  prohibited  by  statute  or  rule 
of  court.  Dist.  of  Col.  Supreme  Ct.  Eq. 
Rules,  No.  61;  Fla.  Cir.  Ct.  Eq.  Rules, 
No.  66;  Starr  &C.  Anno.  Stat.  111.  (1896). 
c.  22,  par.  23;  Md.  Pub.  Gen.  Laws 
{1S88).  art.  16,  g  149;  Eq.  Ct.  Rules,  No. 
29;  Pa.  Eq.  Ct.  Rules,  No.  g,  §  48;  R.  I. 
Eq  Ct.  Rules  (1886),  No.  27  (15  R.  I. 
64S):  U.  S.  Eq.  Ct.  Rules.  No.  45. 
In  other  jurisdictions,  the  court  rules 
prohibit  the  use  of  a  special  replication 
except  by  leave  of  court.  Md.  Eq.  Ct. 
Rules,  No.  29;  Mass.  Supreme  Jud. 
Ct.  Ch.  Rules,  No.  15;  Super.  Ct.  Eq. 
Rules,  No.  15;  Mich.  Ch.  Ct.  Rules, 
No.  12  (c);  Vt.  Ch.  Ct.   Rules,  No.  27, 

In  West  Virginia,  the  defendant  in  a 
suit  in  equity  may,  in  his  answer, 
allege  any  new  matter  constituting  a 
claim  for  affirmative  relief  in  such 
suit  against  the  plaintiff  or  any  de- 
fendant therein,  in  the  same  manner 
and  with  the  same  effect  as  if  the  same 
had  been  alleged  in  a  cross-bill  filed 
by  him  therein;  and  in  such  case,  if  the 
plaintiff  or  defendant  against  whom 
such  relief  is  claimed  desire  to  contro- 
vert the  relief  prayed  for  in  the  answer, 
he  shall  file  a  special  reply  in  writing, 
denying  such  allegations  of  the  said 
answer  as  he  does  not  admit  to  be  true, 
and  stating  any  facts  constituting  a 
defense    thereto.     Code  (1899),  c.   125, 

5  35- 

Except  where  the  code  authorizes  the 
use  of  an  answer  setting  up  new  matter 
and  praying  for  affirmative  relief  in 
lieu  of  a  cross-bill,  and  requires  a 
special  replication  thereto,  the  special 
replication  is  obsolete,  and  the  court 
will  not  permit  it  to  be  used.  Elliot 
V.  Trahern,  35  W.  Va.  634;  Chalfants 
V.  Martin,  25  W.  Va.  394;  Enoch  v. 
Livingston,  etc.,  Min.,  etc.,  Co.,  23  W. 
Va.  314.  See  also  Vanbibber  v. 
Beirne,  6  W.  Va.  168. 

It  is  only  where  the  answer  sets  up 
new  matter  for  which  a  cross-biil  might 


be  filed  that  a  special  replication  is 
required  or  permitted.  Goff  v.  Price, 
42  W.  Va.  384;  Long  v.  Perine,  41  W. 
Va.  314;  Foutty  v.  Poar,  35  W.  Va.  70; 
Cunningham  v.  Hedrick,  23  W.  Va. 
579;  McMullen  v.  Eagan,  21  W.  Va. 
233;  Middleton  v.  Selby,  19  W.  Va.  167; 
Moore  v.  Wheeler,  10  W.  Va.  35;  Van- 
bibber V.  Beirne,  6  W.  Va.  168. 

If  the  affirmative  relief  sought  is 
only  incidental  to  the  main  relief 
prayed  for  in  the  bill,  and  covered  also 
by  the  general  prayer;  if  it  seeks  no 
discovery  and  makes  no  defense  not 
equally  available  by  way  of  answer 
under  the  former  practice,  no  special 
replication  is  required  or  permitted. 
Douglass  Merchandise  Co.  v.  Laird, 
37  W.  Va.  687;  Kilbreth  v.  Root,  33 
W.  Va.  600;  Dower  v.  Seeds,  28  W.  Va. 

113- 

Where  a  special  replication  is  proper, 
it  is  error  for  the  court  to  refuse  to 
allow  it  to  be  filed.  Norfolk,  etc.,  R. 
Co.  V.  McGarry,  42  W.  Va.  395. 

The  statute  only  permits  the  plaintiff 
to  deny  the  new  matter  in  the  answer 
or  to  state  facts  which  constitute  a  de- 
fense thereto.  It  does  not  permit  new 
matter  for  affirmative  relief  to  be  set 
out  in  the  special  replication,  with  or 
without  a  prayer  to  that  effect.  Har- 
rison V.  Brewster,  38  W.  Va.  294. 

New  Matter  Set  TTp  by  Amendment  to 
Bill.  —  For  a  special  replication  modern 
chancery  practice  has  substituted  an 
amendment  to  the  bill.  Story's  Eq. 
PI.  (loth  ed.),  §  878;  Gunton  v.  Hughes, 
i8i  111.  132;  Vattier  v.  Hinde,  7  Pet. 
(U.  S.)  252;  Warren  v.  Van  Brunt,  19 
Wall.  (U.  S.)  646. 

If  the  plea  or  answer  set  up  matter 
in  avoidance,  complainant  may  amend 
his  bill  and  set  out  a  bar  to  such 
defense  by  way  of  anticipation.  2 
Daniell's  Ch.  Pr.  388;  White  v.  Mor- 
rison, II  111.  361;  Tarleton  v.  Vietes,  6 
111.  470;  Cowart  V.  Perrine,  21  N.  J.  Eq. 
loi;  McClane  v.  Shepherd,  21  N.  J. 
Eq.  76;  Miller  v.  Mclntyre,  6  Pet. 
(U.  S.)  61;  Wilson  V.  Stolley,  4  McLean 
(U.  S.)275.  And  he  may  be  allowed 
to  withdraw  his  general  replication 
and  amend  his  bill.  Hampson  v. 
Quayle,  12  R.  I.  50S. 

1.  See,  generally,  supra,  note  i,  p. 
392. 
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answers  of  Holdsworth  Newman^  John  Baring,  William  Newman  and 
Richard  Newman,  defendants  to  the  said  complainant's  original  and 
amended  bill. 

This  repliant  saving  to  himself  all  and  all  manner  of  advantage  of 
exception  to  the  manifold  insufficiencies  of  the  said  answers,  for 
and  by  way  of  replication  saith  that  his  said  original  and  amended 
bill  of  complaint  exhibited  into  this  court  against  the  said  defend- 
ants and  all  and  every  the  matters,  etc.,  therein  contained  are  true, 
certain  and  sufficient  in  the  law  to  be  answered  unto  by  the  said 
defendants,  and  that  the  answers  of  the  said  defendants  are  untrue, 
uncertain  and  insufficient  in  the  law  to  be  replied  unto  by  this 
repliant,  save  and  except  that  this  repliant  doth  admit  to  be  true  as 
in  the  said  answers  some  or  one  of  them  is  by  the  said  defendants 
some  or  one  of  them  alleged,  that  the  mortgage  in  the  said  original 
and  amended  bill  mentioned  to  be  made  by  Philip  Marshall,  deceased, 
to  Richard  Newman  and  Robert  Newman,  deceased,  and  therein 
respectively  named,  and  bearing  date  the  2d  day  of  June,  175Jf,  was 
made  and  entered  into  between  them  of  and  concerning  and  com- 
prehended all  the  said  Philip  Marshall's  then  plantations  and 
meadows  in  Newfoundland,  and  in  the  said  original  and  amended  bill 
and  the  said  defendants'  said  answers  respectively  mentioned,  and 
that  the  same  plantations  and  meadows  were  or  are  all  situate 
and  being  in  St.  Johns,  Newfoundland,  aforesaid,  in  the  said  bill  also 
mentioned;  and  this  repliant  doth,  moreover,  admit  it  to  be  true  as 
in  the  said  answers  of  the  said  defendants  some  or  one  of  them  is 
alleged,  that  on  or  about  the  2d  day  of  October,  1755,  the  said  Philip 
Marshall  did  settle  an  account  with  an  agent  of  or  for  the  said 
Richard  Newman,  then  deceased,  and  in  the  said  bill  named,  or  of  or 
for  his  executors,  of  and  concerning  all  and  every  sum  and  sums 
of  money  therefore  due  and  owing  from  the  said  Philip  /Marshall  to 
the  said  Richard  New/nan  Siwd.  Robert  Newman,  or  either  of  them,  their 
or  either  of  their  executors  or  administrators,  and  did  by  an  agree- 
ment of  that  date  in  writing  under  his  hand  and  seal  admit,  and 
this  repliant  doth  now  hereby  admit  and  acknowledge,  that  on  the 
said  2d  day  of  October,  1755,  there  was  due  and  owing  from  the  said 
Philip  Marshall,  on  the  said  security  of  all  the  said  plantations  and 
premises,  and  on  the  balance  of  such  accounts,  the  full  sum  of  £,577 
S%.,  in  t*he  said  answers  or  some  or  one  of  them  mentioned  and  claimed 
as  the  then  balance  of  such  accounts  and  payable  with  interest;  without 
this,  that  there  is  any  other  matter  or  thing  in  the  said  defendants' 
said  answers  contained  material  or  effectual  for  this  repliant  to  reply 
unto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unto, 
confessed  and  avoided,  traversed  or  denied,  is  true;  all  which 
matters  and  things  (save  and  except  as  aforesaid)  this  repliant  is 
ready  to  aver  and  prove  as  this  court  shall  award,  and  prays  as  in 
and  by  his  said  original  and  amended  bill  he  hath  prayed. 

John  Heath. 
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II.  REPLIES. 
1.  Notice  of  Motion  to  Compel  Reply.^ 

Form  No.  17867.' 

(^Title  of  court  and  cause  as  in  Form  No.  695 ^.) 

Please  take  notice  that  upon  the  pleadings  (^naming  them)  on  file 
in  this  action,  copies  of  which  are  herewith  served  upon  you,  amotion 
will  be  made  by  the  undersigned  at  the  special  term  of  the  above 
entitled  court  to  be  held  at  the  court-house  in  the  city  of  Albany,  in 
said  county,  on  the  tenth  day  of  September,  iS97,  at  ten  o'clock  in  the 
forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
requiring  a  reply  to  the  new  matter  set  up  in  the  answer  in  this 
action,  or  for  such  other  relief  as  may  be  just. 

(^Signature  and  office  address  of  attorney,  date  and  address,  as  in  Form 
No.  6954.) 

2.  Order  Directing  Reply.^ 

Form  No.  17868.* 

(  Title  of  court  and  cause  as  in  Form  No.  6957. ) 

Upon  reading  and  filing  the  i^Here  enumerate  the  motion  papers), 
together  with  satisfactory  proof  of  service  of  said  notice  of  motion  and 


1,  May  be  Ordered  by  Court.  —  Where 
an  answer  contains  new  matter  consti- 
tuting a  defense  by  way  of  avoidance, 
the  court  may,  in  its  discretion,  on 
the  defendant's  application,  direct  the 
plaintiff  to  reply  to  the  new  matter. 
Hartford  Nat.  Bank  v.  Beinecke,  15  N. 
Y.  App.  Div.  474;  Cavanagh  v.  Oceanic 
Steamship  Co.,  (Supreme  Ct.  Gen.  T.) 
<)  N  Y.  Supp.  19S;  James  v.  Western 
North  Carolina  R.  Co.,  121  N.  Car. 
530;  Levister  v.  Southern  R.  Co.,  56  S. 
Car.  508;  Hubbell  v.  Courtney,  5  S. 
Car.  87.  See  also  the  code  provisions 
of  the  various  states. 

The  exercise  of  this  discretion  will 
not  be  reviewed  by  an  appellate  court 
except  in  cases  of  abuse.  Cornwall  v. 
McKinney,  9  S.  Dak.  213. 

When  Eeply  may  be  Ordered.  —  For  de- 
cisions upon  the  question  when  a  reply 
should  be  ordered  see  Masters  v.  De 
Zavala,  48  N.  Y.  App.  Div.  269;  Stein- 
way  V.  Steinway,  63  Hun  (N.  Y.)  430; 
Sccfield  V.  Demorest,  55  Hun  (N.  Y.) 
254;  Johnson  v.  Andrews,  (Supreme  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  89;  Mercan- 
tile Nat.  Bank  v.  Corn  Exch.  Bank,  73 
Hun  (N.  Y.)  78:  Avery  v.  New  York 
Cent.,  etc.,  R.  Co  ,  (Buffalo  Super.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  547;  Winchester 
V.  Browne,  (Supreme  Ct.)  25  Abb.  N. 
Gas.  (N.  Y.)  148;  Columbus,  etc.,  R.  Co. 
».  Ellis,  (Supreme  Ct.)  25  Abb.  N.  Gas. 


(N.  Y.)  150;  New  York,  etc.,  R.  Co.  v. 
Robinson,  (Supreme  Ct.  Gen.  T.)  25 
Abb.  N.  Gas.  (N.  Y.)  116;  Brinkerhoff  v. 
Brinkerhoff,  (Supreme  Ct.  Spec.  T.) 
8  Abb.  N.  Gas.  (N.  Y.)  207;  Perls  v. 
Metropolitan  L.  Ins.  Co.,  15  Daly  (N. 
Y.)  517;  Hubbell  v.  Fowler,  (Supreme 
Ct.  Spec.  T.)  I  Abb.  Pr.  N.  S.  (N.  Y.)  i; 
Rogers  v.  Mutual  Reserve  Fund  L. 
Assoc,  (Supreme  Ct.  Spec.  T.)  i  How. 
Pr .  N.  S.  (N.  Y.)  194;  O'Gorman  v. 
Arnoux,  (Supreme  Ct.  Spec.  T.)  63 
How.  Pr.  (N.  Y.)  159. 

Who  may  Apply  for  Order.  —  Only  the 
defendant  has  the  right  to  apply  for  an 
order  to  require  a  reply.  Sterling  v. 
Metropolitan  L.  Ins.  Co.,  (Supreme 
Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  96;  Sim- 
mons V.  Simmons,  (Supreme  Ct.)  21 
Abb.  N.  Gas.  (N.  Y.)  469;  Gull  River 
Lumber  Co.  v.  Keefe,  6  Dak.  160. 

For  the  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  see 
the  title  Motion.s,  vol.  12,  p.  938. 

2.  New  York. — Code  Civ.  Proc,  g  516. 
See  also,  generally,  supra,  note  i,  this 

page. 

3.  For  the  formal  parts  of  an  order  in 
a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356. 

4.  New  York.  —  Code  Civ.  Proc,  § 
516. 

See  also,  generally,  supra,  note  i, 
this  page. 


395 


Volume  16. 


17868. 


REPLICATIONS  AND  REPLIES. 


17869. 


papers  upon  Jeremiah  Mason,  attorney  for  John  Doe,  the  plaintiff  above 
named,  and  upon  hearing  Oliver  Ellsworth,  attorney  for  the  above 
defendant,  in  argument  in  support  of  said  motion,  and  Jeremiah  Mason, 
attorney  for  plaintiff  (or  fto  one  appearing)  in  opposition;  now,  on 
motion  of  Oliver  Ellsworth,  attorney  for  said  defendant, 

Ordered  that  the  plaintiff  reply  to  the  new  matter  contained  in  the 
answer  herein  within  twenty  days  from  service  of  a  copy  of  this  order. 

Enter;  John  Marshall,  J.  S.  C. 


3.  The  Reply.i 
a.  In  General. 


1.  Nature  of  Eeply.  —  The  office  of  a 
reply  is  to  deny  the  facts  alleged  as  de- 
fenses in  the  answer,  or  to  allege  facts 
in  avoidance  of  such  defenses.  Piper 
V.  Woolman,  43  Neb.  280. 

A  reply  which  does  not  deny  or  avoid 
the  material  averments  of  the  answer  is 
demurrable.  Collier  v.  Cunningham, 
2  Ind.  App.  254. 

A  pleading  which  is  not  in  fact  a  re- 
ply will  not  be  subject  to  the  rules  of 
law  applicable  to  a  reply,  even  if  it  be 
filed  by  the  plaintiff  in  the  case  and  de- 
nominated a  reply.  Gardner  v.  Hal- 
stead,  71  Iowa  259 

Not  Permitted  in  Certain  States.  —  In 
the  following  code  states  no  reply  is 
permitted  to  new  matter  in  the  answer: 

Cnliforniii.  —  Code  Civ.  Proc.  (1897), 
§422,  Moore  ?'.  Copp,  119  Cal.  429; 
Grangers'  Business  Assoc,  v.  Clark,  84 
Cal.  201;  Rankin  v.  Sisters  of  Mercy,  82 
Cal.  88;  Colton  Land,  etc.,  Co.  v.  Ray- 
nor,  57  Cal.  588;  Janes  v.  Throckmor- 
ton, 57  Cal.  368;  Curtiss  v.  Sprague,  49 
Cal.  301;  Doyle  v.  Franklin.  40  Cal.  106; 
Herold  t'.  Smith,  34  Cal.  122;  Bryan  v. 
Maume,  28  Cal.  238. 

Georgia.  —  2  Code  (1895),  §§  4995, 
5063,  5067;  McLaren  z/.  Birdsong,  24Ga. 
265;  Henrv  J'.  Peters,  5  Ga.  311. 

y^rt//tf.  —  Rev.  Stat.  (1887),  §4162. 

NevaJa^ —  Comp.  Laws(i90o),  g  3133; 
Cahill  V.  Hirschman,_6  Nev.  57. 

In  Louisiana,  the  pleadings  consist 
only  of  the  petition  and  answer,  and  all 
m.Ttters  of  defense  set  up  in  the  answer 
are  open  to  any  objection  of  law  or  fact 
by  the  plaintiff.  Hickman  v.  Dawson, 
33  La.  Ann.  438;  Bayly  v.  Stacey,  30 
La.  Ann.  1210;  Riley  v.  Wilcox,  12 
Rob.  (La.)  648;  Holliday  v.  Marion- 
neaux,g  Rob.  (La.)  504;  Planter's  Bank 
V.  Allard,  8  Mart.  .\.  S.  (La.)  136;  Flood 
V.  Shamburgh,  3  Mart.   N.   S.  (La.)  622. 

In  Texas,  special  matter  of  defense 
pleaded  by  the  defendant  is  regarded  as 


denied  unless  expressly  admitted.  Tex. 
Rev.  Stat.  (1895;,  art.  1193;  Martin  v. 
Teal,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  691;  Bauman  v.  Chambers,  91 
Tex.  108;  McKinney  v.  Nunn,  82  Tex. 
44;  Meyer  v.  Opperman,  76  Tex.  105. 
A  supplemental  petition  is  used  in 
place  of  a  reply  to  set  up  new  matter  in 
avoidance.  Tex.  Rev.  Stat.  (1895),  art. 
1192;  Grand  Lodge,  etc.,  v.  Bollman,  22 
Tex.  Civ.  App.  106;  Harrison  v.  Haw- 
ley,  7  Tex.  Civ.  App.  308;  Graben- 
heimer  v.  Blum,  63  Tex.  369. 

When  Not  Required  —  Gei'erally.  —  I  n 
some  jurisdictions,  a  reply  is  required 
only  to  a  counterclaim  in  the  answer. 
See  code  provisions  in  each  state. 

In  other  jurisdictions,  a  reply  is  re- 
quired only  to  new  matter  in  the  an- 
swer. So,  if  the  answer  is  simply  a 
general  denial,  a  reply  is  unnecessary 
and  unauthorized.  Hunt  ?'.  Johnston, 
105  Iowa  311. 

To  A rguiiiftitative  Denial.  —  If  the  an- 
swer contains  no  new  matter,  but  is  in 
effect  merely  a  denial  of  the  allegations 
of  the  complaint  or  petition,  or  if  the 
facts  alleged  are  admissible  under  a 
general  denial,  no  reply  is  required. 
The  form  in  which  the  allegations  are 
stated  is  immaterial.  Goddard  v.  Ful- 
ton, 21  Cal.  430;  Sylvis  v.  Sylvis,  II 
Colo.  319;  Martin  v.  McLaughlin,  9 
Colo.  153;  Mever  v.  Binkleman,  5  Colo. 
262;  Webb  z/.'Corbin,  78  Ind.  403;  Uhl 
7A  Harvey,  78  Ind.  26;  Walker  v.  Wool- 
len, 54  Ind.  164;  State  v.  Blair,  32  Ind. 
313;  Ferris  v.  Johnson,  27  Ind.  247; 
Cooke  z.  Williamson,  11  Ind.  242;  Mc- 
Clure?'.  Pursell,  6  Ind.  330;  Lamson  7/, 
Falls,  6  Ind.  309;  Walker  v.  Sioux  City, 
etc.,  Co.,  66  Iowa  751;  Bradbury  z'.Van 
Pelt,  4  Kan.  App.  571;  McLennan  v. 
Hopkins,  2  Kan.  App.  260;  Burrton 
V.  Harvey  County  Sav.  Bank,  28 
Kan.  390;  Netcolt  v.  Porter,  19  Kan. 
131;    Wilson    V.    Fuller,    9     Kan.    176; 
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Ferguson  v.  Tutt,  8  Kan.  370;  Ermert 
V.  Dietz,  (Ky.  1898)  44  S.  W.  Rep. 
138;  Reinhard  v.  Brown,  (Ky.  1897) 
39  S.  W.  Rep.  705;  Smith  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ky.  11;  Wise  v. 
Covington,  etc.,  St.  R.  Co.,  91  Ky.  537; 
Matthews  v.  Lloyd,  89  Ky.  625;  West 
V.  Hennessey,  58  Minn.  133;  Engel  v. 
Bugbee,  40  Minn.  492;  Pinger  v.  Fin- 
ger, 40  Minn.  417;  McArdlez/.  McArdle, 
12  Minn.  98;  Farrell  v.  Farmers'  Mut. 
F.  Ins.  Co.,  66  Mo.  App.  153;  Jordan  i/. 
Buschmeyer,  97  Mo.  94;  State  v.  Rau, 
93  Mo.  126;  State  v.  Williams,  48  Mo. 
210;  Mauldin  v.  Ball,  5  Mont.  96; 
Peaks  z'.  Lord.  42  Neb.  15;  Van  Giesen 
V.  Van  Giesen,  10  N.  Y.  316;  Gilbert  v. 
Cram,  (Supreme  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)455;  Brown  v.  Spear,  (Su- 
preme Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
140;  .Mehurin  v.  Stone,  37  Ohio  St.  49; 
Kyser  v.  Cannon,  29  Ohio  St.  359;  Corry 
V.  Campbell,  25  Ohio  St.  134;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  345;  Hoff- 
man V.  Gordon,  15  Ohio  St.  211;  Frank 
V.  Jenkins,  11  Wash.  611;  Iba  z/.  Cen- 
tral Assoc,  5  Wyo.  355. 

To  Conclusions  of  Law  or  Fact.  —  No 
reply  is  required  to  mere  conclusions 
of  law  in  the  answer.  Dix  v.  German 
Ins.  Co.,  65  Mo.  App.  34;  State  z'.  Will- 
iams, 77  Mo.  463;  Larsen  z/.  Oregon  R., 
etc.,  Co.,  19  Oregon  240.  See  also 
Denver  Circle  R.  Co.  v.  Nestor,  10 
Colo.  403;  Briggs  V.  Bruce,  9  Colo.  282; 
Farrell  v.  Amberg,  (C.  PI.  Gen.  T.)  8 
Misc.  (N.  Y.)  220. 

Where  the  facts  stated  in  the  com- 
plaint clearly  show  that  more  than  six 
years  have  elapsed  since  the  rendition 
of  the  judgment  sued  on,  an  allegation 
in  the  answer  "that  more  than  six 
years  has  elapsed,"  etc.,  simply  states 
the  conclusion  to  be  drawn  from  the 
facts  of  the  complaint,  and  does  not 
constitute  new  matter  requiring  a 
reply.  Lake  v,  Steinbach,  5  Wash. 
659. 

To  Disclaimer.  —  A  so-called  "  dis- 
claimer," which  amounts  to  merely  an 
answer  confessing  a  cause  of  action, 
does  not  require  a  reply.  Walker  v. 
Steele,  121  Ind.  436. 

To  Immaterial  Matter.  — The  plaintiff 
need  not  reply  to  new  matter  which  is 
immaterial.  Simmons  v.  Green,  35 
Ohio  St.  104.  See  also  Louden  v. 
Birt,  4  Ind.  566. 

7^1?  Irrelevant  Matter.  —  No  reply  is 
necessary  to  new  matter  which  has  no 
connection  with  the  cause  of  action  and 
might  have  been  stricken  out  as  irrele- 
vant.    Hanna  v.  Barker,  6  Colo.  303. 


To  Matter  Not  Constituting  a  Defense. 
—  Where  the  matters  pleaded  in  the 
answer  do  not  constitute  a  defense  to 
the  action,  no  reply  is  necessary.  Fitz- 
gerald V.  Burke,  14  Colo.  559;  West  v. 
Cameron,  39  Kan.  736;  Craig  v.  Cook, 
28  Minn.  232;  State  v.  Williams,  77  Mo. 
463.  See  also  McAllister  v.  Walker, 
39  Minn.  535. 

To  Matter  Not  Well  Pleaded.  —  Plain- 
tiff is  required  to  reply  only  to  such 
matter  in  the  answer  as  is  well  pleaded. 
Numbers  v.  Bowser,  29  Ind.  491 ;  Weber 
V.  Rothchild,  15  Oregon  3S5. 

Where  an  answer  "admits  that  he 
(defendant)  took  the  property  *  *  * 
in  an  action  pending  against  the  plain- 
tiff hereto,  in  the  manner  and  form  as 
the  same  is  in  his  petition  alleged,"  but 
the  petition  alleges  no  such  fact,  it  will 
not  be  construed  as  setting  up  affirma- 
tively that  defendant  took  the  property 
in  an  action  against  the  plaintiff,  so  as 
to  require  a  reply  thereto.  Hoisington 
V.  Armstrong,  22  Kan.  no. 

To  Offer  to  Cottfess  Judgment.  —  An 
offer  to  confess  judgment,  though  filed 
as  a  paragraph  of  the  answer,  forms  no 
part  of  the  pleadings  and  requires  no 
reply.     Barnes  v.  Bates,  28  Ind.  15. 

What  Constitutes  New  Matter  —  Gener- 
ally.—  New  matter  in  the  answer  re- 
quiring a  reply,  except  where  the  stat- 
ute authorizes  a  reply  only  to  a  counter- 
claim, may  be  defined  as  any  fact  which 
avoids  the  action,  and  which  the  plain- 
tiff was  not  bound  to  prove  in  the  first 
instance  in  support  of  it.  Huber  Mfg. 
Co.  V.  Hunter,  87  Mo.  App.  50;  Cord- 
ner  v.  Roberts,  58  Mo.  App.  440;  Nel- 
son V.  Wallace,  48  .Mo.  App.  193;  State 
V.  Rau,  93  Mo.  126;  State  v.  Williams, 
48  Mo.  210.  To  the  same  effect  see 
Goddard  v.  Fulton,  21  Cal.  430;  Mc- 
Carty  v.  Roberts,  S  Ind.  150;  Mauldin 
V.  Ball,  5  Mont.  96;  Stoddard  v.  Onon- 
daga Annual  Conference,  12  Barb.  (N. 
Y.)  573. 

The  matter  must  be  in  the  nature  of 
a  plea  in  confession  and  avoidance. 
Olson  V.  Tvete,  46  Minn.  225;  Craig  v. 
Cook,  28  Minn.  232. 

On  the  other  hand,  if  the  facts 
stated  in  the  answer  show  simply  that 
the  facts  stated  in  (he  petition  are 
not  true,  then  they  are  not  new  matter 
and  do  not  require  a  reply,  though 
they  are  stated  in  an  affirmative  form. 
State  V.  Rau,  93  Mo.  126. 

Accord  and  Satisfaction.  —  A  plea  of 
accord  and  satisfaction  is  new  matter 
which  requires  a  reply.  Robinson  v. 
Suter,  15  Mo.  App.  599.     In  an  actioa 
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for  goods  sold  and  delivered,  an  answer 
which  alleges  that  three  promissory 
notes,  describing  them,  and  showing 
that  thev  were  not  due  when  the  action 
was  commenced,  were  given  for  the 
debt,  sets  forth  new  matter  requiring  a 
reply.  Ballinger  v.  Lantier,  15  Kan. 
6o3. 

Fnyment. — Allegations  of  payment 
constitute  new  matter  requiring  a  reply. 
Fewster  v.  Goddard,  25  Ohio  St.  276; 
Minard  v.  McBee,  29  Oregon  225; 
Benica  Agricultural  Works  v.  Creigh- 
ton,  21  Oregon  495.  Contra  Frisch  v. 
Caler,  21  Cal.  71.  See  also  Daggs  v. 
Bolton,  (Ariz.  1899)  57  Pac.  Rep.  611. 
Where  the  statute  allows  a  reply  only 
to  a  counterclaim,  an  answer  which 
amounts  to  a  mere  plea  of  payment 
does  not  require  a  reply.  Kirk  v. 
Woodbury  County,  55  Iowa  190. 

TJsury.  —  A  charge  of  usury  in  the 
answer  is  admitted  by  a  failure  to  re- 
ply. Alexander  v.  Doran,  13  Iowa 
283. 

Non  Est  Factum  — Ordinarily  a  special 
answer  of  non  est  factum  closes  the  is- 
sue, and  neither  requires  nor,  strictly 
speaking,  admits  of  a  reply.  Lewis  v, 
Hodapp,  14  Ind.  iii;  Webb  z/.  Corbin, 
78  Ind.  403;  Collins  v.  Partin,  (Ky. 
1897)  42  S.  W.  Rep.  mi;  Brown  v. 
Ready,  (Ky.  1893)  20  S.  W.  Rep.  1036. 
But  it  has  been  held  that  estoppel  may 
be  replied  to  an  answer  of  non  est 
factum.  Brickley  v.  Edwards,  131 
Ind.  3. 

To  Amended  Answer.  —  Where  after 
reply  an  amended  answer  is  filed  set- 
ting up  a  defense  interposed  in  the 
original  answer,  and  in  addition  facts 
w^hich  constitute  a  new  and  distinct  de- 
fense, the  plaintiff  may  reply  anew  if 
he  so  elects,  and  if  he  does  not  a  reply 
to  the  original  answer  will  not  stand  as 
a  reply  to  such  new  or  additional  de- 
fense. Stewart  v.  American  Exch. 
Nat.  Bank,  54  Neb.  461.  Unless  the 
original  reply  be  refiled  subsequent  to 
the  filing  of  the  a-mended  answer. 
Crosby  v.  Bastedo,  57  Neb.  15.  So,  a 
general  denial  filed  to  an  answer  con- 
sisting of  several  paragraphs  will  not 
be  treated  as  a  denial  of  a  new  and 
substantive  defense  afterward  set  up 
in  an  additional  answer.  Swihart 
Cline,  19  Ind.  264.  But  if  the  answer 
to  a  supplemental  petition  sets  up  no 
new  matter,  but  merely  states  the  de- 
fenses in  the  first  answer  more  elabo- 
rately and  fully,  a  second  reply  is  not 
required.  Dreilling  v.  Battle  Creek 
First  Nat.  Bank,  43  Kan.  197. 


If  an  amended  a'^swer  containing  the 
allegations  of  the  first  answer  and  also 
new  matter  is  filed  after  a  reply,  and  a 
second  reply  is  not  filed,  only  such  al- 
legations are  admitted  as  were  not  in- 
cluded in  the  first  answer.  Cooper  v. 
Davis  Sewing  Mach.  Co.,  37  Kan.  231. 

May  be  Waived.  —  If  there  be  no  re- 
ply to  an  answer,  or  to  a  paragraph  of 
an  answer,  containing  matter  which 
calls  for  a  reply,  but  the  defendant  fails 
to  object  to  the  want  of  a  reply  or  to 
claim  that  the  answer  is  thereby  ad- 
mitted, and  the  case  is  tried  as  if  a  re- 
ply had  been  filed,  a  reply  is  waived, 
and  the  objection  cannot  be  raised  in 
the  appellate  court.  Jerome  v.  Bohm, 
21  Colo.  322;  Quimby  v.  Boyd,  8  Colo. 
194;  Carriger  v.  Sicks,  73  Ind.  76;  Davis 
V.  Pool,  67  Ind.  425;  Houston  z/.  Hous- 
ton, 67  Ind.  276;  Dodds  v.  Vannoy.  61 
Ind.  89;  Inglis  v.  State,  61  Ind.  212; 
Harrison,  etc..  Turnpike  Co.  v.  Roberts, 
33  Ind.  246:  Benoit  v.  Schneider,  47 
Ind.  13;  Walker  v.  Woollen,  54  Ind. 
164;  Shirts  V.  Irons,  28  Ind.  458;  Ar- 
buckle  V.  Bowman,  6  Iowa  70;  Atchi- 
son, etc.,  R.  Co.  V.  Hughes,  55  Kan. 
491;  Cooper  V.  Davis  Sewing  Mach. 
Co.,  37  Kan.  231;  Bashor  z/.  Nordyke, 
etc.,  Co.,  25  Kan.  222;  Nooner  v.  Short, 
20  Kan.  624;  Netcott  v.  Porter,  19  Kan. 
131;  Wright  V.  Bacheller,  ib  Kan.  259; 
Bent  V  Philbrick,  16  Kan.  190;  Wilson 
V.  Fuller,  9  Kan.  176;  Merchants  Nat. 
Bank  v.  Barlow,  79  Minn.  234;  Miller 
V.  Harper,  63  Mo.  App.  293;  Campbell  7/. 
Seeley,  43  Mo.  App.  23;  Vanderline 
V.  Smith,  18  Mo.  App.  55;  Ferguson  v, 
Davison,  147  Mo.  664;  State  v.  Phillips, 
137  Mo.  259;  Turner  v.  Butler,  126 
Mo.  131;  Thompson  v.  Wooldridge, 
102  Mo.  505;  Heath  v.  Goslin.  80  Mo. 
310;  Meader  v.  Malcolm,  78  Mo.  550; 
Foley  V.  Alkire,  52  Mo.  317;  Howell  v. 
Reynolds  County,  51  Mo.  154;  Hens- 
lee  V.  Cannefax,  49  Mo.  295;  Smith  ?'. 
St.  Joseph,  45  Mo.  449;  Hammond  v. 
Foster,  4  Mont.  421;  Missouri  Pac.  R. 
Co.  v.  Palmer,  55  Neb.  559;  Jordan  v. 
National  Shoe,  etc..  Bank,  74  N.  Y. 
467;  Lovell  V.  Wentworth,  39  Ohio  St. 
614;  Woodward  v.  Sloan,  27  Ohio  St. 
592;  Minard  v.  McBee,  29  Oregon  225; 
Killman  z-.  Gregory,  91  Wis.  478.  Or 
a  motion  made  in  the  trial  court  for 
judgment  non  obstante  7>eredicto,  Walker 
V.  Scott,  106  N.  Car.  56. 

Where  there  is  no  reply  to  the  answer 
to  an  amended  complaint,  but  the  par- 
ties go  to  trial  and  treat  the  reply  to 
the  original  answer  as  a  reply  to  the 
second  answer,  the  objection  that  there 
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was  no  reply  to  the  latter  answer  can- 
not be  made  in  the  supreme  court. 
Vaughan  i<.  Howe,  20  Wis.  497;  Argen- 
tine Min.  Co.  V.  Terrible  Min.  Co.,  122 
U.  S.  47S, 

Or  if,  after  moving  for  judgment 
because  new  matter  is  not  replied  to, 
the  defendant  goes  to  trial  and  offers 
evidence  in  support  of  the  new  matter, 
and  submits  the  issue  to  the  jury,  he 
will  be  held  to  have  waived  a  reply. 
Nelson  v.  Wallace,  4S  Mo.  App.  193. 

It  must  appear  affirmatively  from 
the  conduct  of  the  defendant  that  the 
reply  has  been  waived.  If  the  defend- 
ant objects  to  the  introduction  of  evi- 
dence because  of  the  condition  of  the 
pleadings,  and  asks  judgment  in  his 
favor  upon  the  papers  in  the  case,  he 
cannot  be  treated  as  having  waived  a 
reply.      Higby  v.  Ayres,  14  Kan.  331. 

Filing  Out  of  Time.  —  The  granting  of 
permission  to  reply  out  of  time  or 
durinjj  trial  rests  largely  in  the  dis- 
cretion of  the  trial  court.  Hale  v. 
Skinner,  33  Mo.  52;  Hartford  F.  Ins. 
Co.  V.  Corey,  53  Neb.  209;  Storz  v. 
Finklestein,  48  Neb.  27.  And  the  su- 
preme court  will  not  interfere  unless  it 
appears  that  the  defendant  has  suffered 
substantial  injury  thereby.  Magnu- 
son  V.  Billings,  152  Ind.  177;  Hale  v. 
Skinner,  33  Mo.  452.  It  is  not  an 
abuse  of  discretion  to  permit  a  reply  to 
be  filed  after  verdict  in  a  case  tried  by 
both  parties  without  objection,  upon 
the  theory  that  the  allegations  of  the 
answer  are  denied.  Whitney  v.  Pres- 
ton, 29  Neb.  243.  A  motion  to  file  a 
reply  after  trial  is  commenced  may  be 
granted  on  terms  where  the  omission 
arose  from  mistake  of  counsel.  Pardee 
V.  Foote,  (Supreme  Ct.  Spec.  T.)  9  Abb. 
Pr.  N.  S.  (N.  Y.)  77. 

When  no  reply  is  filed  because  of 
accident  or  mistake,  the  court  may,  on 
reasonable  terms,  set  aside  the  judg- 
ment. Scott  V.  Smith,  133  Mo.  618; 
Ennis  v.  Hogan,  47  Mo.  513.  But  the 
motion  to  set  aside  judgment  must  be 
made  during  the  same  term,  and  if  de- 
layed for  several  terms  it  is  properly 
overruled.     Ennis   v.   Hogan,  47   Mo. 

513- 

When  General  Denial  SufBicient. —  In  a 
reply  of  general  denial,  plaintiff  is  not 
confined  to  negative  proof  in  denial  of 
the  facts  stated  in  the  answer,  but  may 
introduce  proof  of  facts  independent 
of  those  alleged  in  the  answer  but 
which  are  inconsistent  therewith  and 
tend  to  break  down  his  defense.  An 
afl&rmative   pleading  is  necessary  only 


if  the  plaintiff  admits  the  facts  stated 
in  the  answer  and  seeks  to  avoid  them 
by  new  matter.  Balue  v.  Sear,  131 
Ind.  301. 

There  is  no  available  error  com- 
mitted in  sustaining  a  demurrer  to  or 
in  strikingout  an  argumentative  denial 
when  a  direct  denial  is  pleaded  in 
another  paragraph  of  the  reply.  Cin- 
cinnati, etc.,  R.  Co.  V.  Smith,  127  Ind. 
461;  Hervey  v.  Parry,  82  Ind.  263.  Or 
when  the  facts  pleaded  in  several  para- 
graphs following  a  general  denial  are 
admissible  under  the  general  denial. 
Hillenbrand  v.  Stockman,  123  Ind.  59S; 
Foust  V.  Gregg,  68  Ind.  399. 

General  Denial  Deemed  Authorized  in 
Absence  of  Statute.  —  Where  a  statute 
allows  a  general  or  a  specific  denial  in 
an  answer  and  is  silent  as  to  the  form 
of  the  reply,  a  general  denial  will  be 
deemed  sufficient  in  the  reply,  on  the 
theory  that  a  reply  of  new  matter  in 
the  answer  is  in  effect,  and  must  be 
treated  as,  an  answer.  Hammer  v. 
Edwards,  3  Mont.  187. 

Argumentative  Denial  Sufficient.  —  The 
appellate  court  will  not  reverse  the 
judgment  of  the  lower  court  overruling 
a  demurrer  to  a  reply  which  is  good  as 
an  argumentative  denial  of  the  facts 
averred  in  the  answer.  Kepler  v. 
Jessup,  II  Ind.  App.  241;  Pottlitzer  v. 
Wesson,  S  Ind.  App.  472. 

If  an  averment  necessary  to  meet 
the  averments  of  the  answer  appears 
in  an  argumentative  form,  it  may  be 
sufficient  upon  a  general  objection  to 
the  reply.  Austin  v.  Swank,  9  Ind. 
109. 

An  argumentative  denial  is  sufficient 
to  prevent  a  set-off  in  the  answer 
from  being  admitted  for  want  of  a 
reply.  Meredith  v.  Lackey,  14  Ind. 
529. 

Must  Not  Traverse  Matter  Belied  On  as 
Admissions. —  The  plaintiff  must  not 
deny  allegations  in  the  answer  which 
he  relies  on  as  admissions.  Spores  v. 
Boggs,  6  Oregon  122. 

Where  a  complaint  is  insufficient, 
except  as  it  is  cured  by  certain  allega- 
tions in  the  answer,  if  the  plaintiff  re- 
plies denying  those  allegations,  he  will 
be  deprived  of  the  benefit  of  them  in 
making  out  a  cause  of  action.  Mosness 
V.  German-American  Ins.  Co.,  50 Minn. 

341- 

Denial  must  be  in  the  Disjunctive.  — 
To  an  answer  setting  up  a  counter- 
claim, in  which  the  allegations  were 
conjunctively  stated,  plaintiffs  replied: 
"They  deny  that  they  warranted  and 
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represented  that  said  chest  of  tea  was 
full  and  wholly  occupied  by  tea,  and 
that  said  baking  powder  and  molasses 
was  good  and  merchantable."  It  was 
held  that  the  specific  denial  was  in- 
sufficient because  the  allegations  were 
stated  in  the  conjunctive,  and  the  war- 
ranty was  admitted.  Pullen  v.  Wright, 
34  Minn.  314. 

In  Missouri,  the  doctrine  of  negative 
pregnant  is  not  recognized.  Although 
the  denial  of  a  complex  statement  in 
the  very  language  in  which  it  is  made 
is  not  careful  pleading,  yet,  if  the  pur- 
pose of  the  pleader  is  clear,  it  is  suf- 
ficient to  put  in  issue  all  the  material 
facts  of  the  allegation  denied,  as  if 
each  were  disjunctively  stated  and 
denied,  unless  the  answer  is  ambigu- 
ous. Merchants'  Nat.  Bank  v.  Richards, 
6  Mo.  App.  454.  See  also  Kimberlin 
V.  Short,  24  Mo.  App.  643. 

In  Avoidance  —  Generally.  —  Plaintiff, 
by  pleading  in  avoidance  of  matter 
set  forth  in  the  answer,  concedes  the 
truth  of  such  matters  and  seeks  to 
avoid  their  legal  effect.  Home  F.  Ins. 
Co.  V.  Johansen,  59  Neb.  349 

Must  be  Specially  Pleaded.  —  New  mat- 
ter in  avoidance  of  the  answer  must  be 
specially  pleaded,  otherwise  it  cannot 
be  proved  on  the  trial.  Kimberling  v. 
Hall,  10  Ind.  407. 

Thus,  estoppel  must  be  specially 
pleaded.  Whiteside  v.  Magruder,  75 
Mo.  App.  364;  Mueller  v.  Putnam  F. 
Ins.  Co.,  45  Mo.  84;  Henderson  v.  Keut- 
zer,  56  Neb.  460;  Meiss  v.  Gill,  44  Ohio 
St.  253;  Fanning  v.  Insurance  Co.,  37 
Ohio  St.  344. 

But  where  the  statute  requires  a  reply 
only  to  a  counterclaim  in  the  answer, 
estoppel  need  not  be  pleaded  to  an 
answer  containing  only  matter  of  de- 
fense. Johnston  v.  Northwestern  Live 
Stock  Ins.  Co.,  94  Wis.  117;  Waddle  v. 
Morrill,  26  Wis.  6ir. 

Alust  State  Facts. — The  reply  must 
state  facts  sufficient  to  avoid  the  answer 
and  show  that  the  plaintiff  is  entitled  to 
recover.  Wilson  v.  Madison,  etc.,  R. 
Co.,  18  Ind.  226. 

Must  Con/ess  Truth  of  Matter  Avoided. 
—  Under  code  pleading',  as  at  common 
law,  a  plea  in  avoidance  must  in  effect, 
and  for  the  purposes  of  the  plea,  con- 
fess that,  but  for  the  matter  pleaded  in 
avoidance,  the  defense  to  which  it  ap- 
plies will  entitle  the  defendant  to  suc- 
ceed thereon.  This  confession,  how- 
ever, need  not  be  in  terms,  but  may  be 
by  implication.  It  is  sufficient  if  it 
*  give  color  "  to  the  alleged  right  of  the 


adverse  party.  Runkle  v.  Hartford 
Ins.  Co.,  99  Iowa  414;  Day  v.  Mill- 
Owners'  Mut.  F.  Ins.  Co.,  75  Iowa  694. 
See  also  Nichols  v.  Chicago  Great 
Western  R.  Co.,  94  Iowa  202. 

Must  N^ot  Both  Traverse  and  Confess 
and  Avoid.  —  An  express  deiiial  cannot 
be  permitted  to  stand  with  matter  in 
avoidance,  and  will  be  disregarded. 
Meadows  v.  Hawkeye  Ins.  Co.,  62 
Iowa  387.  See  also  McDermottz'.  Iowa 
Falls,  etc.,  R.  Co.,  85  lovva  180. 

Departure —  Generally.  —  It  is  not  the 
province  of  a  reply  to  supply  omissions 
of  averments  necessary  in  the  complaint 
or  petition,  or  to  introduce  new  causes 
of  action,  and  a  reply  of  this  nature  de- 
parts from  the  complaint  and  is  bad. 
Denver,  etc.,  R.  Co.  v.  Cahiil,  S  Colo. 
App.  158;  Midland  Steel  Co.  v  Citizens' 
Nat.  Bank,  26  Ind.  App.  71;  Potts  v. 
Hartman,  loi  Ind.  359:  Marder  v. 
Wright,  70  Iowa  42;  Jones  z/,  Marshall, 
56  Iowa  739;  Baker  v.  Long,  17  Kan. 
341;  Mosness  v.  German-American  Ins. 
Co.,  50  Minn.  341;  Bausman  v.  Wood- 
man, 33  Minn.  512;  Webb  v.  Bidwell,  15 
Minn.  479;  TuUis  v.  Orthwein,  5  Minn. 
377;  Bernheimer  v.  Marshall,  2  .Minn. 
78;  McMahill  v.  Jenkins,  69  Mo.  App. 
279;  Mohney  v.  Reed,  40  Mo.  App.  99; 
Crawford  v.  Spencer,  36  Mo.  App.  78; 
Wigton  v.  Smith,  46  Neb,  461;  Gregory 
V.  Kaar,  36  Neb.  533;  Savage  v.  Aiken, 
21  Neb.  605;  Eidlitz  v.  Rothschild,  87 
Hun  (N.  Y)  243;  Brown  v.  McCune,  5 
Sandf.  (N.  Y.)  224;  Middleport  Woolen 
Mills  Co.  V.  Titus,  35  Ohio  St.  253; 
Durbin  v.  Fisk,  16  Ohio  St.  533;  Bow- 
man V.  Springfield,  etc.,  R.  Co.,  i  Ohio 
Cir.  Dec.  39;  V'an  Bibber  v.  Fields,  25 
Oregon  527;  Lillienthal  v.  A.  P.  Hotal- 
ing  Co.,  15  Oregon  371;  Clark  v.  Sher- 
man, 5  Wash.  681;  Bell  v.  Waudby,  4 
Wash.  743. 

For  cases  in  which  the  reply  was 
held  to  depart  from  the  complaint  or 
petition  see  Moyle  v.  Bullene,  7  Colo. 
App.  308;  Thompson  z*.  White,  25  Colo. 
226;  Givens  v.  Wheeler,  5  Colo.  598; 
Legiodice  v.  Gannon,  60  Conn.  81; 
Midland  Steel  Co.  v.  Citizens'  Nat. 
Bank,  26  Ind.  App.  71;  Shaw  v.  Jones, 
156  Ind,  60;  Chaplin  v.  Baker,  124  Ind. 
385:  Haas  V.  Shaw,  91  Ind.  384;  Etier 
V.  Anderson,  84  Ind.  333;  Cuppy  v. 
O'Shaughnessy,  78  Ind.  245;  Dincker- 
locker  v.  Marsh,  75  Ind.  548;  Wood 
V.  Deutchman,  75  Ind.  148;  Bearss  v. 
Montgomery,  46  Ind.  544;  Hopkins  v. 
Greensburg,  etc.,  Turnpike  Co.,  46  Ind. 
187;  Cox  V.  iEtna  Ins.  Co.,  29  Ind. 
586;    McAroy   v.    Wright,   25    Ind.  22; 
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Burtch  V.  State,  17  Ind.  506;  Will  v. 
Whitney,  15  Ind.  19-I.;  Shank  v.  Flem- 
ing, 9  Ind.  189;  Johnson  v.  Seneca 
State  Bank,  59  Kan.  250;  Hoxsie  v. 
Kempton,  77  Minn.  462;  James  v. 
St.  Paul,  72  Minn.  138;  Hill  v.  Rich 
Hill  Coal  Min.  Co.,  119  Mo.  g; 
Randolph  v.  Frick,  57  Mo.  App.  400; 
Philibert  v.  Burch,  4  Mo.  App.  470; 
Magruder  v.  Admire,  4  Mo.  App.  133; 
Eidlitz  V.  Rothschild,  87  Hun  (N.  Y.) 
243;  Durbin  v.  Fisk,  16  Ohio  St.  533; 
Bowman  v.  Springfield,  etc..  R.  Co., 
I  Ohio  Cir.  Dec.  39;  Osten  v.  Winehill, 
10  Wash.  333;  Distler  v.  Dabney,  3 
Wash  200;  Campbell  v.  Mellen,  61 
Wis.  612;  Ennis  v.  Case  Mfg.  Co., 
30  Fed.  Rep.  487. 

For  cases  in  which  the  reply  was 
held  not  a  departure  from  the  com- 
plaint or  petition  see  Colorado  Fuel, 
etc.,  Co.  V.  Chappell,  12  Colo.  App. 
385;  Lebanon  Min.  Co.  :-.  Consoli- 
dated Republican  Min.  Co.,  6  Colo. 
371;  Supreme  Tribe  of  Ben  Hur 
V.  Hall,  24  Ind.  App.  316;  Cox  v. 
Hayes,  18  Ind.  App  220;  McFadden 
V.  Schroeder,  4  Ind.  App.  305;  Starke  w. 
Dicks,  2  Ind.  App.  125;  Louisville, 
etc  ,  R.  Co.  V.  Herr,  135  Ind.  591; 
Sweetser  v.  Odd  Fellows  Mut.  Aid 
Assoc,  117  Ind.  97;  Brown  v.  Indian- 
apolis First  Nat.  Bank.  115-  Ind.  572; 
Palmer  v.  Hayes,  112  Ind.  289;  j^tna 
L.  Ins.  Co.  V.  Nexsen,  84  Ind.  347; 
Doherty  v.  Bell,  55  Ind.  205;  Godman  v. 
Meixsel,  53  Ind.  1 1 ;  Dobyns  v.  Weadon, 
50  Ind.  298;  Kimberlin  v.  Carter,  49 
Ind.  Ill;  Shirts  z/.  Irons,  47  Ind.  445, 
Van  Dorn  v.  Bodley,  38  Ind.  402; 
Sparks  v.  Clapper,  30  Ind.  204;  Clarke 
V.  Bancroft,  13  Iowa  320;  McFall  v. 
Murray,  4  Kan.  App.  554;  Branner  v. 
Nichols,  6[  Kan.  356;  Neve  v.  Allen, 
55  Kan.  638;  Minneapolis,  etc.,  R.  Co. 
V.  Home  Ins.  Co.,  64  Minn.  61;  Rosby 
V.  St.  Paul,  etc.,  R.  Co.,  37  Minn.  171; 
Estes  V,  Farnham,  11  Minn.  423; 
Coombs  Commission  Co.  v.  Block,  130 
Mo.  668;  Merchants'  Nat.  Bank  v. 
Richards,  74  Mo.  77  (affirmino  6  Mo. 
App  454);  Cravens  v.  Gillilan,  73  Mo. 
524;  Rich  V.  Donovan,  81  Mo.  App. 
184;  Ricketts  v.  Hart,  73  Mo.  App.  647; 
Stepp  V.  Livingston,  72  Mo.  App.  175; 
Herf,  etc..  Chemical  Co.  v  Lackawana 
Line,  70  Mo.  App.  274;  McLachlin  v. 
Barker,  64  Mo.  App.  511;  Auchincloss 
V.  Frank.  17  Mo.  App  41;  Duncan  v. 
Frank,  8  Mo.  App.  2S6;  Lamme  v. 
Dodson,  4  Mont.  560;  Anderson  v.  Im- 
hoff.  34  Neb.  335.  Hibbardz'.  Talmage, 
32  Neb.  147;  Paxion  Cattle  Co.  v.  Arapa- 


hoe First  Nat.  Bank,  21  Neb.  621; 
White  V.  Joy,  13  N.  Y.  83;  Houston  v. 
Sledge,  loi  N.  Car.  640  (affirming  98  N. 
Car.  414);  Benson  v.  Stein,  34  Ohio  St. 
294;  Bennett  v.  Connecticut  F.  Ins. 
Co.,  ir  Ohio  Dec.  (reprint)  429:  Mayes 
V.  Stephens,  38  Oregon  512;  Cederson 
V.  Oregon  Nav.  Co.,  38  Oregon  343; 
Van  Bibber  v.  Fields,  25  Oregon  527; 
Schneider  v.  Oregon  Pac.  R.  Co.,  20 
Oregon  172;  Commercial  Electric  Light, 
etc.,  Co.  V.  Tacoma,  17  Wash.  661; 
Ankeny  v.  Clark,  i  Wash.  549;  P.  C. 
Hanford  Oil  Co.  v.  Findlay,  80  Wis.  91; 
Shove  V.  Shove,  79  Wis.  497;  Rainsford 
V.  Massengale,  5  Wyo.  i. 

A  variation  from  the  complaint  in 
immaterial  matter,or  a  restatement  with 
greater  particularity  and  exactness  of 
the  same  cause  of  action  already  set  up 
in  the  complaint;  that  is,  a  reply  in  the 
nature  of  a  new  assignment  in  com- 
mon-law pleading,  is  not  a  departure. 
Bishop  V.  Travis,  51  Minn.  183. 

Replyitig  Counterclaims.  —  Where  the 
answer  sets  up  a  counterclaim  or  set-off, 
the  plaintiff  may  allege  a  counterclaim 
or  set-off  in  his  reply,  not  for  the  pur- 
pose of  obtaining  affirmative  relief,  but 
in  order  to  prevent  a  recovery  by  the 
defendant  on  the  counterclaim  set  up 
in  the  answer.  Small  v.  Kennedy,  137 
Ind.  299;  Reilly  z/.  Rucker,  16  Ind.  303; 
Martin  v.  Davis,  15  Ind.  478;  Town- 
send  V.  Minneapolis  Cold  Storaije,  etc., 
Co.,  46  Minn.  121;  Mortland  v.  Holton, 
44  Mo.  58. 

In  New  York,  however,  it  is  held 
that  the  code  of  civil  procedure  does 
not  authorize  a  counterclaim  to  be  set 
up  in  reply  to  a  counterclaim  in  the 
answer.  Fitzgerald  v.  Rightmeyer, 
(Supreme  Ct.  Special  T.)  12  Misc.  (N. 
Y.)  186;  Goossen  v.  Goossen,  (C.  PI. 
Spec.  T.)  II  Misc.  (N.  Y.)  86. 

In  North  Carolina,  it  is  held  that  a 
counterclaim  cannot  be  pleaded  to  a 
counterclaim.  Scott  v.  Bryan,  96  N. 
Car.  289;  Boyett  v.  Vaughan,  85  N. 
Car.  363. 

Matter  in  the  reply  other  than  a 
counterclaim,  which  might  be  a  depart- 
ure from  the  complaint  if  replied  to  an 
answer  in  avoidance  only  of  the  com- 
plaint, will  not,  if  relevant  to  meet  a 
counterclaim  in  the  answer  and  pre- 
vent a  recovery  by  the  defendant 
thereon,  be  regarded  as  a  departure. 
Trainor  v.  Worman,  34  Minn.  237; 
Coombs  Commission  Co.  v.  Block,  130 
Mo.  663;  Thomas  v.  Loaners'  Bank,  38 
N.  Y.  Super.  Ct.  466. 

3/ay   be   IVaived.  —  Departure    in    a 
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reply  is  waived  by  going  to  trial  with- 
out objection,  and  is  cured  by  verdict. 
Denver,  etc.,  R.  Co.  v.  Cahill,  8  Colo. 
App.  158;  Rocky  Ford  Canal,  etc.,  Co. 
V.  Simpson,  5  Colo.  App.  30;  Kannaugh 
V.  Quartette  Min.  Co.,  r6  Colo.  341; 
Lebanon  Min.  Co.  v.  Consolidated 
Republican  Min.  Co.,  6  Colo.  371; 
Briggs  V.  Klosse,  5  Ind.  App.  129; 
Beard  v.  Hand,  88  Ind.  183;  New  v. 
Wambach,  42  Ind.  456;  McAroy  v. 
Wright,  25  Ind.  22;  Prenatt  v.  Runyon, 
12  Ind.  174;  Adams  County  v.  Huntef, 
78  Iowa  328;  Whitney  v.  National  Ma- 
sonic Ace.  Assoc,  57  Minn.  472;  Herf, 
etc..  Chemical  Co.  v.  Lackawana  Line, 
78  Mo.  App.  305  (affirming  70  Mo.  App. 
274);  State  V.  Jones.  53  Mo.  App.  207; 
Gregory  v.  Kaar,  36  Neb.  533;  Asplund 
V.  Mattson,  15  Wash.  328. 

Mast  Not  be  a  Repetition  of  Complaint. 
—  Matter  in  a  reply  which  is  a  repeti- 
tion of  averments  in  the  complaint  or 
petition  may  be  stricken  out  on  motion. 
Ellis  V.  Soper,  iii  Iowa  631;  Bayliss  v. 
Murray,  6g  Iowa  290;  Hall  v.  Harris, 
61  Iowa  500;  West  v.  West,  144  Mo. 
119. 

Must  Not  be  Evasive.  —  The  allega- 
tions and  denials  of  a  reply  must  be 
stated  with  distinctness  and  precision, 
and  without  evasion.  Landers  v.  Bol- 
ton, 26  Cal.  393;  Verzan  v.  McGregor, 
23  Cal.  339. 

If  both  a  general  and  a  special  denial 
are  used,  they  should  be  so  framed  as  to 
leave  no  doubt  as  to  what  is  denied  and 
what  is  admitted.  Long  v.  Long,  79 
Mo.  644. 

Must  Not  State  Conclusions  of  Law.  — 
A  reply  which  avers  a  mere  legal  con- 
clusion is  bad.  Nichols  v.  Chicago 
Great  Western  R.  Co.,  94  Iowa  202; 
Howard  v.  Brower,  37  Ohio  St.  402; 
Knox  County  Bank  v.  Lloyd,  18  Ohio 
St.  353.  See  also  Griffith  z/.  Wright.  21 
Wash.  494. 

If  the  answer  sets  out  facts  showing 
estoppel,  it  is  not  necessary  for  the 
plaintiff  in  a  reply  to  reiterate  those 
facts  or  to  plead  "k  legal  conclusion 
based  upon  them.  Scott  v.  Luther,  44 
Iowa  570. 

Must  Not  State  Evidence.  —  A  para- 
graph of  the  reply  which  contains  mat- 
ters of  evidence  instead  of  allegations 
of  fact  may  be  stricken  out.  Hall  v. 
Harris,  61  Iowa  500.  So,  an  amendment 
to  a  reply  which  pleads  evidence  may 
be  stricken  out.  Kelly  v.  Fejervary, 
III  Iowa  693.  But  it  is  not  reversible 
error  to  overrule  a  motion  to  strike 
from  the  reply  evidential  facts  which  if 


submitted  to  the  jury  would  tend  to 
establish  the  ultimate  facts  alleged  in 
the  petition.  Hudelsonz/.  Tobial  First 
Nat.  Bank,  56  Neb.  247. 

Must  Answer  All  It  Purports  to  Answer. 
—  A  reply  which  does  not  respond  to 
all  of  the  paragraphs  of  the  answer  to 
which  on  its  face  it  is  addressed  is  bad. 
Davis  V.  Davis,  rig  Ind.  511;  Bottles  v. 
Miller,  112  Ind.  584;  Silvers  v.  Canary, 
109  Ind.  267;  Fordice  v.  Scribner,  108 
Ind.  85;  Kinsey  v.  State,  98  Ind.  351, 
71  Ind.  32;  Chrisman  v.  Chenoweth,  81 
Ind.  401;  American  Ins.  Co.  v.  Leonard, 
80  Ind.  272;  Gerard  z/.  Jones,  78  Ind.  378; 
Pouder  v.  Tate,  76  Ind.  i;  Frazee  v. 
Frazee,  70  Ind.  411;  Musselman  v. 
Cravens,  47  Ind.  i;  Kernodle  v.  Cald- 
well, 46  Ind.  153.  For  example,  a  reply 
beginning  "And  now,  for  second  reply 
herein  to  defendant's  answer,  plaintiff 
says,"  which  contains  no  response  to 
the  second  paragraph  of  the  answer, 
is  demurrable.  American  Ins.  Co.  v. 
Leonard,  80  Ind.  272. 

Where  a  reply  was  headed  by  an  in- 
troductory statement  designating  it  as 
a  reply  to  the  second  and  third  para- 
graphs  of  the  answer,  after  which  fol- 
lowed two  separate  paragraphs  properly 
numbered,  the  first  a  general  denial 
and  the  second  a  plea  of  payment  of 
the  items  relied  on  as  a  set-off  in  the 
third  paragraph  of  the  answer,  it  was 
held  that  the  second  paragraph  of  the 
reply  was  properly  treated  as  being 
intended  to  apply  only  to  the  third 
paragraph  of  the  answer,  and  hence 
not  demurrable  for  failing  to  answer 
the  second  paragraph  of  the  answer, 
on  the  ground  that  it  purported  to  an- 
swer both  paragraphs.  Hill  v.  Hill, 
121  Ind.  255. 

Where  the  reply  fully  meets  all  the 
material  facts  stated  in  the  answer,  and 
merely  omits  to  notice  the  preliminary 
statement  which  is  uncontroverted  and 
incontrovertible,  such  an  omission  will 
not  be  held  to  vitiate  the  reply.  Kin- 
sey V.  State,  98  Ind.  351. 

A  reply  which  refers  in  vague  and 
general  terms  to  the  allegations  of  the 
answer  should  be  construed  as  respond- 
ing to  the  particular  matters  set  forth 
in  such  answer.  Home  F.  Ins.  Co.  v. 
Johansen,  59  Neb.  349. 

Each  Paragraph  must  be  Complete.  — 
Each  paragraph  must  be  perfect  and 
complete  within  and  of  itself,  for  the 
defective  allegations  of  one  paragraph 
cannot,  as  a  rule,  be  aided  or  cured  by 
reference  to  the  allegations  of  another 
paragraph.    Smiths.  Little,  67  Ind.  549. 
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Form  No.  17869.' 

(  Title  of  court  and  cause. ) 

The  plaintiff  above  named  {if  reply  be  ordered  by  the  court.,  say,  "  under 
direction  of  this  court "),  for  reply  to  the  new  matter  set  forth  in  the 
answer  of  the  defendant  in  this  action  (if  reply  be  on  information  and 
belief,  say, ' '  on  information  and  belief  "),  says  {set forth  matter  in  ansiuer 
to  the  neiv  matter  pleaded  by  the  defendant,  or,  if  reply  be  a  denial  of  the 
matter  alleged  in  the  answer,  say  "  denies,"  setting  forth  a  denial  of  the 
alligation  in  defendant's  anszver^. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

{Verification.^'^ 

b.  In  the  Various  States. 

ARIZONA. 

Form  No.  i  7  8  7  o  .^ 

In  the  District  Court  of  the  i^/ry/ Judicial  District  of  the  Territory 
of  Arizona  in  and  for  Pima  County, 

John  Doe,  plaintiff,       i 

against  [■  Reply. 

Richard  Roe,  defendant.  1 

Plaintiff  replies  to  the  answer  of  defendant: 

First.  For  the  first  reply  he  denies  {Here  specify  the  particular  alle- 
gation of  the  ans7ver  denied). 

Second.  For  a  further  and  separate  reply  he  alleges  {Here  set  forth 

Thus,  the  reply  should  not,  instead  of  the    allegations    which    it    purports    to 

making  full  averments,  refer  to  an  ex-  deny.      Boyle  v.  McWilliams,  6g  Conn. 

hibic  which   is  filed    with   the   answer,  2or. 

but  which  forms  no  part  thereof.    Piatt        Immaterial  Defect.  —  A  reply  denying 

V.  Brickley,  iig  Ind.  333.     So,  a  paper  "each  and  every  allegation  of  the  said 

containing  the  names  of  the  parties  to  answer  setting  up  a  counterclaim,"  and 

the  action  and  signed  by  the  attorneys  "  each  and  every  allegation  of  the  said 

for  the  plaintiff,  and  reading,   "  Plain-  answer   setting    up   and    alleging  new 

tiff    denies    each    and  every  allegation  matter,  and  each  and  every  part  there- 

therein   contained,"  is   not  a  sufficient  of,"  will  not   be   stricken  out   because 

reply.     Train    v.  Gridley,  36  Ind.  241.  the  answer  alleged  a  set-off  and  not  a 

So,  "  that  each  and  every  allegation  in  counterclaim.     Anthony  v.  Stinson,  4 

the    second    paragraph    contained"     is  Kan.  211. 

an    incomplete    and   insufficient  reply.         1.  See,    generally,     stipra,     note    i, 

Debord  v.  LaHue,  26  Ind.  212.  p.  396. 

The  reply  cannot  incorporate  part  of        2.  For  the  formal  parts  of  a  verification 

the    answer    by  reference.      So,   where  in  a  particular  jurisdiction  see  the  title 

the   reply   refers  to  an   exchange  "as  Verifications. 

stated   in  the   third    paragraph    of  the         3.  Arizona.  —  It  is  not  necessary  for 

defendant's  answer,"   and  in   order  to  the  plaintiff  to  deny  any  special  matter 

ascertain   the   meaning  of   the  reply  it  of  defense   pleaded   by   the  defendant, 

was  necessary  to  regard  that  paragraph  but  the  same   shall   be  regarded  as  de- 

as  part  of  it,  the  reply  was  held  bad.  nied    unless    expressly    admitted;    but 

Atchinson  v.   Lee,   75  Ind.   132.     So,  a  when  the  answer  contains  new  matter, 

replication    that    "  plaintiff    admits    so  plaintiff  may  reply  thereto  specifically 

much  of  paragraph  Jour  of  the  defend-  denying  each    allegation    controverted 

ant's   second  defense    as    is    consistent  by    him,   and    he    may   also  allege,   in 

with  the  plaintiff's  complaint,  and  de-  ordinary    and    concise  language,    any 

nies    the    balance    of   said    paragraph  new  matter,  not  inconsistent  with  the 

four''  is  demurrable  for  not  specifying  answer,  constituting  an  answer  to  such 
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in  ordinary  and  concise  language  any  new  matter^  not  inconsistent  with  the 
complaint,  constituting  an  answer  to  the  new  matter  contained  in  the  answer). 

Jeremiah  Mason,  Attorney  for  Plaintiff.^ 


ARKANSAS.^ 

Form  No.  17871.' 
Pulaski  Circuit  Court. 
John  Doe,  plaintiff,      ) 

against  >•  Reply. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  /oh?i  Doe,  denies  each  and  every  allegation  of  the 
answer  (or  denies  that  he  has  any  knowledge  or  infortnation  sufficient  to 
form  a  belief  as  to  the  allegations  of  the  answer  respecting  the  counter- 
claim). 

Plaintiff  further  states  (^Here  set  forth  in  concise  language  any  new 
matter,  not  inconsistent  7vith  the  complaint,  which  constitutes  a  defense  to 
the  counterclaim  or  set-off). 

John  Doe.^ 
(  Verification.  )* 


new  matter  in  the  answer.  Rev.  Stat. 
(1901),  g  1357. 

Answer  of  tender,  like  a  plea  of  pay- 
ment, is  but  a  defense  and  needs  no 
replication.  Daggs  v.  Bolton,  (Ariz. 
1899)  57  Pac.  Rep.  611. 

Beply  to  a  Connterclaim. —  When  the  de- 
fendant sets  up  a  counterclaim  against 
the  plaintiff,  the  plaintiff  may  plead 
thereto  under  the  rules  prescribed  for 
the  pleading  of  the  defensive  matter  of 
the  defendant.  Ariz.  Rev.  Stat.  (1901), 
§  1292. 

1.  Must  be  Signed.  —  All  pleadings 
must  be  signed  by  the  party  or  his  at- 
torney.     Ariz.  Rev.  Stat.  (1901),  ^  1276. 

2.  For  another  form  of  reply  in  Arkan- 
sas see  Form  No.  15033. 

%,  Arkansas.  —  There  shall  be  no  re- 
ply except  upon  the  allegation  of  a 
counterclaim  or  set-off  in  the  answer. 
Sand  &  H.  Dig.  (1894),  §  5732;  Lusk  v. 
Perkins,  48  Ark.  238;  St.  Louis,  etc., 
R.  Co.  V.  Higgins,  44  Ark.  293;  Abbott 
V.  Rowan,  33  Ark.  593;  Cannon  v. 
Davies,  33  Ark.  56. 

When  the  answer  contains  new  mat- 
ter constituting  a  counterclaim  or  set- 
off, the  plaintiff  may  reply  to  such  new 
matter,  denying  each  allegation  con- 
troverted by  him,  or  any  knowledge  or 
information  thereof,  sufficient  to  form  a 
belief,  and  may  allege,  in  concise  lan- 
guage, any  new  matter,  not  inconsistent 
with  the  complaint,  constituting  a  de- 
fense to  the  counterclaim  or  set-off. 
Sand.  &  H.  Dig.  Ark.  (1894),  §  5733. 


Time  for  Filing. —  Reply  must  be  filed 
on  or  before  the  callingof  the  cause  for 
trial.  Sand.  &  H.  Dig.  Ark.  (1894),  § 
5736. 

If  the  answer  in  equitable  proceed- 
ings contains  a  counterclaim  or  set-off, 
the  plaintiff  must  reply  within  twenty 
days  after  the  answer  is  filed,  or  ninety 
days  before  the  ensuing  term.  Sand. 
&  H.  Dig.  Ark.  (1894),  §  5739- 

The  court  may,  for  good  cause  shown, 
extend  the  time  of  filing  a  reply  to 
some  subsequent  day  in  that  or  the 
next  succeeding  term,  the  party  apply- 
ing for  the  delay  paying  the  costs. 
Sand.  &  H.  Dig.  Ark.  (1894),  ^  5740. 

Fresamptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated. 
Sand.  iS:  H.  Dig.  Ark.  (1S94),  i~  5751. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  case,  occurring  after  the  fil- 
ing of  the  former  reply,  may  be  allowed 
on  motion.  Sand.  &  H.  Dig.  Ark. 
(1894),  S  5773- 

Demurrer  and  Beply.  —  A  demurrer 
may  be  filed  with  the  reply.  Sand.  & 
H.  Dig.  Ark.  C1894),  ^  5741. 

4.  Must  be  Signed.  —  The  reply  musl 
be  signed  by  the  plaintiff  or  his  attorney. 
Sand.  &  H.  Dig.  Ark.  (1894),  §  5744- 

8.  Verification.  —  The  reply  must  be 
verified  by  the  plaintiff.  Sand.  &  H. 
Dig.  Ark. '(1894),  §  5744. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 
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COLORADO.^ 


Form  No.  17872.* 

In  the  District  Court  within  and  for  said 
county. 


State  of  Colorado,       \ 

r  SS 

County  of  Arapahoe.  \ 

John  Doe,  plaintiff,       \ 

against  V  Reply. 

Richard  Roe,  defendant.  ) 

Replying  to  the  answer  of  defendant  herein,  plaintiff  says: 

For  a  first  reply  to  the  counterclaim  {or  other  defense  constituting 
new  matter^,  he  denies  each  and  every  allegation  of  the  answer 
regarding  the  same.^ 

For  a  second  reply  to  said  counterclaim  he  states:  {Here  set  forth 
matter  in  confession  and  avoidance  of  the  counterclaim  or  other  defense). 

Jeremiah  Mason,  Attorney  for  Plaintiff.* 

(  Verification. Y 

CONNECTICUT.^ 


John  Doe 

against 

Richard  Roe. 


Form  No.  17873.'' 

Superior  Court, 

New  Haven  County, 

January  Term,  igOO. 


1.  For  other  forms  of  replies  in  Colorado 
see  Forms  Nos.  9580,  g676. 

2.  Colorado.  —  A  reply  is  necessary 
when  the  answer  contains  new  matter 
constituting  a  defense  or  counterclaim. 
Mills'  .Anno.  Code  (1S96),  §  60. 

Time  of  Filing.  — The  reply  must  be 
filed  within  ten  days  after  defendant 
has  given  the  plaintiff  or  his  attorney 
notice  in  writing  that  the  answer  has 
been  filed.  Mills'  Anno.  Code  Colo. 
(1896),  §  60. 

Supplemental  Beply. — When  facts  oc- 
curring subsequent  to  the  commence- 
ment of  an  action  render  it  proper,  the 
same  may,  by  leave  of  the  court,  be 
presented  by  supplemental  pleadings. 
Mills'  Anno.  Code  Colo.  (1896),  J^  74. 

3.  May  be  in  General  Terms.  —  The 
reply  may  be  in  general  terms,  deny- 
ing all  new  matter  set  up  in  the  an- 
swer. Mills'  Anno.  Code  Colo.  (1896), 
§71. 

When  the  reply  is  too  general  in  its 
terms  to  be  readily  understood,  the 
court  may,  on  motion,  require  the  same 
to  be  made  more  specific  and  certain, 
or  may  require  a  bill  of  particulars  to 
be  filed  therewith.  Mills'  Anno.  Code 
Colo.  (1896),  §  60. 

Numbering  Paragraphs.  —  The  para- 
graphs of  a  reply  to  an  answer  which 
contains   two  or   more    defenses    need 


not  be  numbered,  nor  need  the  par- 
ticular defenses  to  which  the  paragraphs 
relate  be  specified.  Robbins  v.  Butler, 
13  Colo.  496. 

4.  Must  be  Signed.  —  A  reply  must  be 
signed  by  the  plaintiff  or  his  attorney. 
Mills'  Anno.  Code  Colo.  (1896),  §  61. 

5.  Verification.  —  Reply  must  be  veri- 
fied when  any  previous  pleading,  ex- 
cept a  demurrer,  has  been  verified. 
Mills'  Anno.  Code  Colo.  (1S96),  j^  61. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

6.  For  other  forms  of  replies  in  Con- 
necticut see  Forms  Nos.  4527,  5099. 

7.  Connecticut.  —  The  plaintiff  may 
reply  to  the  answer,  and  in  such  reply 
he  may  admit  some  and  deny  other  of 
the  allegations;  or  by  a  general  denial 
of  the  defendant's  answer,  where  the 
answer  is  special,  put  the  defendant 
upon  proof  of  all  the  material  facts  in 
the  answer  alleged;  but  under  such 
general  denial  he  may  not  give  in  evi- 
dence any  matter  in  avoidance  unless 
it  be  specially  replied.  Gen.  Stat.  (i888), 
§875- 

Counterclaims  and  set-oflfs  must  be 
pleaded  and  replied  to  according  to 
the  rules  governing  complaints  and 
answers.  Conn.  Gen.  Stat.  (iSSS).  ^ 
876. 
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Reply. 

1.  Plaintiff  denies  the  first  "^  paragraph  (or  every  allegation)  of 
defendant's  answer. 

2.  In  respect  to  the  facts  stated  in  paragraph  2  of  said  answer, 
the  plaintiff  says:  (^Here  state  plainly  and  concisely  the  material  facts 
relied  on  in  avoidance  of  the  answer)?' 

By  Jeremiah  Afason,  his  attorney. 


ss. 


State  of  Indiana,  ) 
Posey  County.         ] 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant 


INDIANA.^ 

Form  No.  17874.* 
In  the  Posey  Circuit  Court,  October  Term,  i<)00. 


Reply. 


1.  Beply  to  Part  of  Answer.  —  A  reply 
may  be  to  the  whole  or  to  a  part  only 
of  the  answer,  but  when  it  applies  only 
to  a  part  of  it,  it  must  be  so  stated  and 
such  part  clearly  indicated.  Conn. 
Super.  Ct.  Rules,  No.  4,  §  10. 

Paragraphed  and  Numbered.  —  The 
pleading  must  be  in  paragraphs  num- 
bered consecutively,  each  of  which 
must  contain,  as  nearly  as  may  be,  a 
separate  allegation.  Conn.  Gen.  Stat. 
(1888),  §  8S0. 

2.  Plain  and  Concise  Statement  of  Facts. 
—  All  pleadings  must  contain  a  plain 
and  concise  statement  of  the  material 
facts  on  which  the  pleader  relies,  but 
not  of  the  evidence  by  which  they  are 
to  be  proved.  Conn.  Gen.  Stat.  (1888), 
§  880. 

Prolix,  scandalous,  impertinent  or  un- 
certain pleading  is  ground  for  a  motion 
to  expunge  or  otherwise  correct  such 
pleadings.  Conn.  Gen.  Stat.  (1888),  i^ 
S82. 

Several  distinct  avoidances  of  the  same 
defense  or  counterclaim  may  be  con- 
tained in  the  reply,  but  they  must  be 
separately  stated  and  numbered.  Conn. 
Super.  Ct.  Rules,  No.  4,  §  9. 

Allegation  of  No  Knowledge  or  Informa- 
tion. —  Every  material  allegation  in  any 
pleading  which  is  not  denied  by  the 
adverse  parly  shall  be  deemed  to  be 
admitted,  unless  he  avers  that  he  has 
not  any  knowledge  or  information 
whatever,  sufficient  to  form  a  belief. 
Conn.  Super.  Ct.  Rules,  No.  4,  ^  4. 

More  than  One  Reply  Not  Proper.  — 
Save  in  exceptional  cases,  that  can 
seldom  occur,  answers  and  replies 
should  be  drawn  with  a  view  of  stating 


all  of  the  grounds  relied  on  by  the 
pleader  in  the  same  paper  with  no  other 
distinction  than  that  of  separate  para- 
graphs. Freeman's  Appeal,  71  Conn. 
708. 

Further  Statements  by  Order  of  Court. — 
Where  the  pleadings  do  not  fully  dis- 
close a  ground  of  claim  or  defense,  the 
court  may  order  fuller  and  more  par- 
ticular statements,  and  if  in  the  opinion 
of  the  court  the  pleadings  do  not  suf- 
ficiently define  the  issues  in  dispute, 
it  may  direct  the  parties  to  prepare 
other  issues,  and  such  issues  shall, 
if  the  parties  differ,  be  settled  by  the 
court.     Conn.  Gen.  Stat.  (1888),  ^  S80. 

3.  For  other  forms  of  replies  in  Indiana 
see  Forms  Nos  663S,  6933,  9581,  9693, 
9694,  1 1 509,  12449.  13499- 

4.  Indiana.  —  When  any  paragraph 
of  the  answer  contains  new  matter, 
plaintiff  may  reply  to  it  by  a  general 
denial,  and  may  also,  in  separate  para- 
graphs, reply  any  new  matter  which 
supports  the  complaint  and  avoids  the 
new  matter  in  said  paragraph  of  the 
answer.      Horner's  Stat.  (1901),  §  357. 

Every  material  allegation  of  new 
matter  in  the  answer  not  controverted 
by  the  reply  shall,  for  the  purposes  01 
the  action,  be  taken  as  true.  Horner's 
Stat.  Ind.  (1901),  §  no;  Adams  v.  Tuley, 
I  Ind.  App.  490;  McCarty  v.  Roberts,  3 
Ind.  150;  Barker  v.  Hobbs,  6  Ind.  385. 

No  replication  in  justice's  court  is  re- 
quired. Any  matter  which  might  have 
been  replied  to  any  plea  may  be  proved 
with  the  same  effect  as  if  so  replied. 
Horner's  Stat.  Ind.  (1901),  tj  1463;  Mon- 
day V.  Utter,  15  Ind.  447;  Turner  v. 
Simpson,  12   Ind.  413. 
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1.  Plaintiff,  for  reply  to  \.h.^  first  paragraph  of  defendant's  answer,^ 
denies  each  and  every  allegation  therein  contained. ^ 

2.  For  reply  to  the  second  paragraph  of  said  answer,  plaintiff  says: 
(JIe?e  set  forth  new  matter  in  avoidance  of  this  paragraph  of  the  answer^ 

Wherefore  plaintiff  prays  judgment  as  asked  in  the  complaint. 

Jeremiah  Mason^  Attorney  for  Plaintiff.'' 
(  Verification.  )* 

IOWA. 

Form  No.  lySys.* 

In  the  District  Court  in  and  for  Harrison  County,  Iowa. 

John  Doe,  plaintiff,        \  ^^^^^^^  ^ 
against  r  i?      i 

Richard  Roe,  defendant.  )        ^  ^' 

The  plaintiff,  for  reply  to  the  answer  of  the  defendant,  says: 

I.  That  as  to  the  counterclaim  pleaded  in  the ^/'.y/"  paragraph  of 
said  answer,  he  denies  each  and  every  allegation  thereof  (or  as  to 
the  truth  of  the  facts  stated  in  the  first  paragraph  of  said  ansiver  he  has 


Copy  of  reply  must  be  filed  for  the  use 
of  the  opposite  party  when  required  by 
rule  of  the  court.  Horner's  Stat.  Ind. 
(1901K  §  380. 

Numbered  Paragraphs.  —  Paragraphs 
of  the  reply  must  be  severally  num- 
bered.    Horner's     Stat.     Ind.     (1901), 

§357- 

1.  Hnst  refer  to  the  paragraph  of  answer 
to  which  it  is  addressed.  Horner's 
Stat.  Ind.  (1901),  §  357. 

2.  General  denial  to  the  whole  answer 
may  be  in  one  paragraph,  as  follows: 
"  Plaintiff,  for  a  reply  to  the  several 
paragraphs  of  the  answer,  denies  each 
and  every  allegation  thereof."  Cleve- 
land V.  Worrell,  13  Ind.  545. 

Excuse  Treated  as  Denial.  —  When  a 
pleading  shows  sufficient  excuse  for 
not  admitting  or  denying  an  allega- 
tion, such  excuse  operates  as  a  denial 
of  the  truth  of  the  allegation  and  it 
requires  proof.  Horner's  Stat.  Ind. 
(1901),  §  361. 

Presumptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated. 
Horner's  Stat.  Ind.(i90i),  ^374. 

3.  Must  be  Signed.  —  Every  pleading 
in  a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney.  Horner's 
Stat.  Ind.  (1901),  §  358. 

If  a  reply  is  not  signed,  it  may  be 
stricken  from  the  files  upon  motion, 
unless  the  defect  is  corrected,  but  the 
defect  is  waived  by  the  defendant  going 
to  trial  without  objection.  Fankboner 
V.  Fankboner,  20  Ind.  62. 

4.  Verification.  —  When  the  answer  is 


founded  on  a  written  instrument,  or 
such  instrument  is  therein  referred 
to,  or  when  an  assignment  in  writing 
of  such  instrument  is  specially  alleged, 
such  instrument  or  assignment  may  be 
read  in  evidence  on  the  trial  without 
proof  of  its  execution,  unless  its  execu- 
tion has  been  denied  by  a  reply  under 
oath  or  by  an  affidavit  filed  with  the  re- 
ply denying  the  execution.  Horner's 
Stat.  Ind.  (1901),  >5  364. 

Even  when  the  answer  relies  on  a 
written  instrument,  the  only  effect  of 
failing  to  verify  the  reply  is  simply  to 
excuse  proof  of  the  execution  of  the  in- 
strument. Hill  v.  Jones,  14  Ind.  3S9; 
Wells  V.  Dickey.  15  Ind.  361. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Veri- 
fications. 

5.  Iowa.  —  There  shall  be  no  reply 
except  (i)  where  a  counterclaim  is  al- 
leged; (2)  where  some  matter  is  alleged 
in  the  answer  to  which  the  plaintiff 
claims  to  have  a  defense  by  reason  of 
the  existence  of  some  fact  which  avoids 
the  matter  alleged  in  the  answer. 
Code  (1S97),  §  3576. 

In  the  justice's  court,  the  pleadings 
must  be  substantially  the  same  as  in 
the  district  court.     Iowa  Code  (1897),  § 

4499- 

Time  of  Filing.  —  A  reply  must  be 
filed  before  noon  of  the  day  succeed- 
ing that  on  which  the  answer  is  filed. 
Iowa  Code  (1897),  §  3552. 

The  court  may  allow  a  reply  to  be 
filed  at  a  later  date,  and  overruling  a 
motion   to  strike  out  a  reply  because 
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no  knowledge  or  inforjnation  thereof  sufficient  to  form  a  belief  and  there- 
fore he  denies  them,  or  he  denies,  setting  out  the  particular  allegations 
denied). 

2.  And  as  to  the  defense  pleaded  in  the  second  paragraph  of  said 
answer,^  plaintiff  says:  (^Here  set  out  any  new  matter,  not  inconsistent 
with  the  petition,  ivhich  is  a  defense  to  the  matter  alleged  in  the  answer, 
or  which  confesses  and  avoids  the  same^.^ 

Jeremiah  Mason,  Attorney  for  Plaintiff. ^ 

(  Verification.  )* 


State  of  Kansas, 
Cowley  County. 


ss. 


KANSAS.* 

Form  No.  17876.* 

In  the  District  Court  in  and  for  the 
and  state  aforesaid. 


county 


not  filed  in  time  has  the  effect  of  a 
leave  to  file.  Williams  v.  Niagara  F. 
Ins.  Co.,  50  Iowa  561. 

Copy  must  be  Filed.  —A  copy  must  be 
filed  with  the  reply  for  the  use  of  the 
defendant.  If  no  copy  is  filed,  the 
cause  may  be  continued  at  the  option 
of  the  defendant,  or  the  reply  may  be 
stricken  from  the  files.  Iowa  Code 
(1897).  §  3558. 

Numbered  Paragraphs.  —  Paragraphs 
of  the  reply  must  be  numbered.  Iowa 
Code  (i8q7).  §§  3578,  3616. 

1.  Must  Eefer  to  Answer.  —  Each  af- 
firmative matter  of  defense  in  the  re- 
ply must  be  sufficient  in  itself  and  must 
intelligibly  refer  to  the  part  of  the  an- 
swer to  which  it  is  intended  to  reply. 
Iowa  Code  (1897),  §  3578. 

2.  Contents.  — When  a  reply  must  be 
filed,  it  shall  consist  of  (i)  a  general  or 
specific  denial  of  each  allegation  or 
counterclaim  controverted,  or  any 
knowledge  or  information  thereof,  suf- 
ficient to  form  a  belief;  (2)  any  new  mat- 
ter, not  inconsistent  with  the  petition, 
constituting  a  defense  to  the  matter 
alleged  in  the  answer,  or  the  matter  in 
the  answer  may  be  confessed  and  any 
new  matter  alleged,  not  inconsistent 
with  the  petition,  which  avoids  the 
same.     Iowa  Code  (1897),  §  3577. 

Several  Defenses  to  Counterclaim.  — 
Any  number  of  defenses,  negative  or 
affirmative,  may  be  pleaded  to  a  coun- 
terclaim.    Iowa  Code  (1897),  §  357S. 

Inconsistent  defenses  may  be  stated  in 
the  reply.      Iowa  Code  (1897),  §  3620. 

Matter  in  abatement  may  be  stated  in 
the  reply,  either  together  with  or  with- 
out causes  of  defense  in  bar,  and  no 
one  of  such  causes  shall  be  deemed  to 
overrule  the  other;  nor  shall  a  party, 
after  trial  on  matter  of  abatement,  be 


allowed,  in  the  same  action,  to  reply  any 
matter  in  bar.  Iowa  Code  (1897),  § 
3642. 

Denial  as  to  Time,  etc.  —  In  all  cases 
in  which  a  denial  is  made  by  reply 
concerning  a  time,  sum,  quantity,  or 
place  alleged,  the  reply  must  declare 
whether  such  denial  is  applicable  to 
every  time,  sum,  quantity  or  place, 
and  if  not,  what  time,  etc.,  he  admits. 
Iowa  Code  (1897),  §  3612. 

Supplemental  Eeply .  —  Plaintiff  may 
be  allowed  to  make  a  supplemental 
reply  alleging  facts  material  to  the  case 
which  have  happened  or  come  to  his 
knowledge  since  the  filing  of  the  first 
reply.  Such  new  reply  will  not  be 
considered  a  waiver  of  the  former. 
Iowa  Code  (1897),  §  3641. 

3.  Uust  be  Signed. —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.      Iowa  Code  (1897),  §  3580. 

4.  Verification.  —  When  any  pleading 
in  a  case  is  verified,  all  subsequent 
pleadings,  except  motions  and  demur- 
rers, must  also  be  verified.  Iowa  Code 
(1897).  §  3580. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

Interrogatories  may  be  Annexed.  — 
Plaintiff  may  annex  to  his  reply  written 
interrogatories  to  any  one  or  more  of 
the  defenses.     Iowa  Code  (1897),  §  3604. 

5.  For  other  forms  of  replies  in  Kansas 
see  Forms  Nos.  1306,  7408,  8530,  11508, 
12744,  14028. 

For  a  form  of  reply  containing  a 
specific  denial  and  matter  in  confession 
and  avoidance  in  one  paragraph  see 
Investment  Securities  Co.  v.  Bergthold, 
60  Kan.  813. 

6.  Kansas.  —  Where  the  answer  con- 
tains new  matter,  the  plaintiff  may  reply 
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John  Doe,  plaintiff,       ) 

against  >•  Reply. 

Richard  Roe,  defendant.  ) 

Comes  now  the  said  plaintiff  and  for  reply  to  the  answer  of  the  said 
defendant  denies  each  and  every  allegation  therein  contained  (or, 
for  reply  to  the  first  and  second  grounds  of  defense  in  the  answer  of  said 
defendant,  denies  each  and  every  allegation  of  new  matter  therein  con- 
tained, except  what  is  expressly  hereinafter  admitted^}- 

For  a  further  reply  to  the  second  ground  of  defense  in  said  answer, 
plaintiff  says  (^Here  set  forth  in  ordinary  and  concise  language  and  with- 
out repetition  any  new  matter,  not  inconsistent  with  the petitioft,  constituting 
a  defense  to  the  new  matter  in  the  answer'). 

Jeremiah  Mason.,  Attorney  for  Plaintiff. ^ 

(  Verification.  )3 

KENTUCKY.* 


Form  No.  17877.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  667,  No.  125.) 


to  such  new  matter,  denying  generally 
or  specifically  each  allegation  contro- 
verted by  him-  and  he  may  allege,  in 
ordinary  and  concise  language  and  with- 
out repetition,  any  new  matter,  not  in- 
consistent with  the  petition,  constituting 
a  defense  to  such  new  matter  in  the 
answer.     Gen.  Slat.  (1897),  c.  95,^  102. 

Time  of  Filing. — The  reply  must  be 
filed  within  thirty  days  after  the  day 
on  which  the  summons  is  returnable. 
Kan.  Gen.  Stat.  (1897),  c.  95,  §  105. 

The  court  in  its  discretion,  and  upon 
reasonable  terms,  may  allow  a  reply  to 
be  filed  after  a  jury  is  impaneled  and 
sworn.  No  objection  can  be  raised  in 
the  supreme  court  unless  the  discretion 
has  been  abused.  Grant  v.  Pendery, 
15  Kan.  236;  Taylor  v.  Hosick,  13  Kan. 
518. 

Presumptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated. 
Kan.  Gen.  Stat.  (1897),  c.  95,  S  130. 

Supplemental  Beply.  —  The  court  may 
allow  the  plaintiff,  on  notice  and  on 
such  terms  as  to  costs  as  it  may  pre- 
scribe, to  file  a  supplemental  reply  al- 
leging facts  material  to  the  case  occur- 
ring after  the  former  reply.  Kan.  Gen. 
Stat,  (1897),  c.  95,  §  144. 

1  Denial  of  Material  Allegations. — A 
denial  of  "each  and  every  material  al- 
legation of  new  matter  in  said  answer 
contained  "  is  proper.  The  word  "  ma- 
terial "  does  not  vitiate  it.  Miller  v. 
Brumbaugh,  7  Kan.  343. 

2.  Must  be  Signed.  —  Every  pleading 
in  a  court  of  record  must  be  subscribed 


by   the    party   or   his  attorney.     Kan. 
Gen.  Stai.  (1897),  c.  95,  g  107. 

3.  Verification.  —  In  all  actions,  alle- 
gations of  the  execution  of  written  in- 
struments and  indorsements  thereon, 
of  the  existence  of  a  corporation  or 
partnership,  or  of  any  appointment  or 
authority,  or  the  correctness  of  any  ac- 
count duly  verified  by  the  affidavit  of 
the  pariy,  his  agent  or  attorney,  shall 
be  taken  as  true,  unless  the  denial  of 
the  same  be  verified  by  the  affidavit  of 
the  party,  his  agent  or  attorney.  Kan. 
Gen.  Stat.  (1897),  c.  95,  §  108. 

A  reply  to  an  allegation  in  the  an- 
swer of  want  of  authority  need  not  be 
verified.  Winfield  Land,  etc.,  Co.  v. 
Burger,  49  Kan.  233;  Atchison,  etc., 
R.  Co.  V.  Walz,  40  Kan.  433. 

Where  the  defendant  does  not  seek 
any  affirmative  relief  on  the  instrument 
which  he  claims  to  have  signed,  and 
his  averments  respecting  it  only  put  in 
issue  the  execution  of  the  recognizance 
upon  which  the  action  was  brought, 
the  reply  need  not  be  verified.  Madden 
V.  State,  35  Kan.  146. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

4.  For  another  form  of  reply  in  Ken- 
tucky see  Form  No.  1442 1. 

5.  Kentucky.  —  A  reply  is  allowed  to 
affirmative  matter  in  the  plea.  Bullitt's 
Civ.  Code  (1895),  §j5  89,  ii2. 

If  the  matter  alleged  in  the  answer 
merely  amounts  to  a  denial  of  the  peti- 
tion, although  it  be  in  affirmative  form, 
no  reply  is  necessary.    Ermert  v.  Dietz, 
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Richard  Roe,  defendant.  )        ^  ^' 

The  plaintiff  denies  that  (^setting  out  matter  denied),^  (or  The  plaintiff 
says  that  he  has  not  sufficient  knowledge  or  information  to  form  a  belief^ 


(Ky.  1898)  44  S.  W.  Rep.  138;  Rein- 
hard  V.  Brown,  (Ky.  1897)395.^.  Rep. 
705;  Smith  V.  Louisville,  etc.,  R.  Co., 
95  Ky.  11;  Wise  v.  Covington,  etc.,  St. 
R.  Co.,  91  Ky.  537;  Matthews  v.  Lloyd, 
89  Ky.  625. 

A  plea  of  non  est  factum  requires  no 
reply.  Collins  v.  Partin,  (Ky.  1897)  42 
S.  W.  Rep.  iiir;  Brown  v.  Ready,  (Ky. 
1893)  20  S.  W.  Rep.  1036. 

It  has  been  held  that  a  plea  alleging 
no  consideration  must  be  treated  as 
pleading  new  matter  requiring  a  reply. 
Evans  v.  Stone,  80  Ky.  78.  See  also 
dictum  in  Brown  v.  Ready,  (Ky.  1893) 
20  S.  W.  Rep.  1036.  But  see  Carter  v. 
Goodman,  11  Bush  (Ky.)  228. 

Time  of  Filing.  —  In  ordinary  actions, 
a  reply  must  be  filed  on  or  before  the 
calling  of  the  case  for  trial.  Bullitt's 
Civ.  Code  Ky.  (1895),  §  103. 

In  an  equitable  action,  if  the  answer 
be  due  and  filed  on  the  third  day  of 
the  term,  a  reply  shall  be  filed  within 
three  days  thereafter.  Bullitt's  Civ. 
Code  Ky.  (1895),  §  105. 

If  the  answer  be  not  due  and  filed 
on  the  third  day  of  the  term,  a  reply 
shall  be  filed  within  ten  days  after 
notice  of  the  filing  of  the  answer. 
Bullitt's  Civ.  Code  Ky.  (1895),  §  106. 

A  court  may,  for  good  cause  shown, 
and  at  the  cost  of  the  party  applying 
therefor,  extend  the  time  for  filing  the 
pleading,  but  not  beyond  the  time  of 
the  next  succeeding  term.  Bullitt's 
Civ.  Code  Ky.  (1895).  §  107. 

Mast  be  in  English  Language.  —  Plead- 
ings must  be  in  the  English  language. 
Bullitt's  Civ.  Code  Ky.  (1895),  t^  115. 

1.  Title.  —  The  caption  of  a  pleading 
must  state  the  name  of  the  court  in 
which  the  action  is  bcought  or  pending, 
and  the  names  of  the  parties,  designat- 
ing who  are  plaintiffs  and  who  are  de- 
fendants, coupled  with  a  word  or  short 
phrase  describing  the  character  of  the 
pleading,  with  this  exception:  if  there 
be  several  parties  on  either  side,  a 
statement  of  the  name  of  the  plaintiff 
or  defendant  first  named  in  the  petition, 
followed  by  the  phrase  "etc.,"  shall 
suffice.  Bullitt's  Civ.  Code  Ky.  (1895), 
§  no. 

A  plaintiff  shall  not  have  judgment 
upon  a  counterclaim  unless  the  caption 


of  his  reply  contain  the  words  "  reply 
and  counterclaim"  Bullitt's  Civ.  Code 
Ky.  (1895),  §  97,  subs.  4. 

If  the  word  "  counterclaim  "  is  omit- 
ted in  the  caption  of  a  reply,  but  de- 
fendant does  not  move  the  court  to 
require  the  plaintiff  to  state  the 
character  of  his  pleading  in  the  cap- 
tion, but  merely  moves  to  strike  out 
of  the  reply  certain  allegations  which 
embrace  the  counterclaim,  and  denies 
those  same  allegations  in  his  rejoinder, 
the  omission  is  waived  and  the  de- 
fendant cannot  move  for  judgment  no7i 
obstante  veredicto.  Nutter  v  Johnson, 
80  Ky.  426.  See  also  Cason  v.  Cason, 
79  Ky.  558. 

Must  be  Concise.  —  Pleadings  must  be 
as  concise  as  possible  consistent  with 
clearness.  Bullitt's  Civ.  Code  Ky, 
(1895),  5^  115. 

2.  May  contain  (i)  a  traverse;  (2)  a 
statement  of  facts  which  constitute  an 
estoppel  against  or  avoidance  of  a  set- 
off, counterclaim  or  avoidance  stated 
in  the  answer;  (3)  a  counterclaim 
against  a  set-off;  (4)  a  cross-petition, 
Bullitt's  Civ.  Code  Ky.  (1895),  ^  98. 

3.  Denial  of  Knowledge  or  Information. 
—  A  traverse  is  a  denial  by  a  party  of 
facts  alleged  in  an  adverse  pleading, 
if  they  be  presumptively  within  his 
knowledge;  or  a  denial  that  he  has 
sufficient  knowledge  or  information  to 
form  a  belief  concerning  them,  if  they 
be  not  presumptively  within  his  knowl- 
edge. Bullitt's  Civ.  Code  Ky.  (1895), 
§  113.  subs.  7. 

A  reply  that  "  he  does  not  know  and 
has  no  knowledge  of  ascertaining," 
etc.,  is  insufficient.  Gorman  v.  Young, 
(Ky.  1892)  18  S.  W.  Rep.  369 

Departure.  —  The  plaintiff  must  not 
in  his  reply  depart  from  the  cause  of 
action  stated  by  him  in  his  previous 
pleading,  but  the  pleading  of  equitable 
matter  of  avoidance  or  estoppel  in 
ordinary  actions,  or  of  legal  matter  of 
avoidance  or  estoppel  in  equitable 
actions,  shall  not  of  itself  constitute 
such  departure.  Bullitt's  Civ.  Code 
Ky.  (1895),  §  lor. 

Inconsistent  Statements.  —  If  the  party 
file  a  pleading  which  contains  incon- 
sistent statements  or  statements  incon- 
sistent    with     those     of     a     pleading 
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whether  or  not  —  setting  out  matter  in  answer  as  to  which  plaintiff 
has  no  knowledge  or  information). 

Jeremiah  Mason,  Attorney.^ 
(  Verification.)^ 

MINNESOTA. 

Form  No.  17878.* 

'^^^t^  oi  Minnesota,  I  i)/./^/./ Court,  Fourth  Judicial  District. 
L,o\xntY  01  Hennepin.  )  '  •'  . 

John  Doe,  plaintiff,      ^ 

against  >•  Reply. 

Richard  Roe,  defendant.  ) 

Plaintiff,  replying  to  the  answer  of  defendant,  denies  that  he  has 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 


previously  filed  by  him  in  the  action, 
he  shall  upon  or  without  motion  be  re- 
quired to  elect  which  of  them  shall  be 
stricken  froTi  his  pleading.  Bullitt's 
Civ.  Code  Ky.  (1895),  §  113,  subs.  4. 

Pleading  Double.  —  A  pleading  may 
contain  as  many  causes  of  action,  legal 
or  equitable,  and  as  many  matters  of 
estoppel,  legal  or  equitable,  total  or  par- 
tial, and  may  make  as  many  traverses, 
as  there  may  be  grounds  for  on  behalf 
of  the  plea  Jer.  Bullitt's  Civ.  Code  Ky. 
(1S95)    i<  113,  subs.  2. 

Separate  Paragraphs  —  Generally.  —  If 
there  be  several  traverses  or  matters 
in  avoidance,  each  must  be  distinctly 
sta-ted  in  a  separate  paragraph.  Bullitt's 
Civ.  Code  Ky.  (1895),  ^  113,  subs.  3. 

Musi  be  Numbered.  —  If  there  are 
several  paragraphs  in  the  reply,  each 
must  be  numbered.  Bullitt's  Civ.  Code 
Ky.  11895),  «5  113,  subs.  3. 

Must  State  to  What  Part  of  Pleading 
Eesponsive.  —  Each  paragraph  of  the 
reply  which  is  intended  to  respond  to 
a  part  only  of  the  previous  pleading 
must  show  to  what  part  it  is  responsive. 
Bullitt's  Civ.  Code  Ky.  (1895),  §  113, 
subs.  3. 

May  Contain  Alternative  Allegation.  — 
A  party  may  allege  alternatively  the 
existence  of  one  or  another  fact,  if  he 
state  that  one  of  them  is  true  and  that 
he  does  not  know  which  of  them  is 
true.  Bullitt's  Civ.  Code  Ky.  (1895),  § 
113.  subs.  4;  Clav  City  Nat.  Bank  v. 
Conlee.   (Ky.  1899)   51    S.  W.  Rep.  615. 

Express  Admission  Unnecessary.  —  An 
expres>  ;idmission  of  a  fact  is  not 
necessary  to  render  valid  a  pleading  in 
avoidance  or  estoppel.  Bullitt's  Civ. 
Code  Ky.  (iSg:;),  ^  113,  subs.  6. 

Must  Not  State  Evidence.  —  Evidence 
relied  on  by  a  party  must  not  be  stated 


in  his  pleading.  Bullitt's  Civ.  Code 
Ky.  (1S95),  §  119. 

Presumptions  of  Law.  —  Presumptions 
of  law,  or  evidence  of  which  judicial 
notice  is  taken,  must  not  be  stated  in 
a  pleading.  Bullitt's  Civ.  Code  Ky. 
(1895),  §  119. 

Irrelevant  or  Redundant  Matter.  — ' 
Irrelevant  or  redundant  matter  in  a 
pleading  shall  be  stricken  out,  upon  or 
without  motion,  at  the  cost  01  the  party 
whose  pleading  contains  it.  Bullitt's 
Civ.  Code  Ky.  (1S95),  ^  121. 

Sham  pleadings  shall,  upon  or  without 
motion,  be  stricken  out  by  the  court  at 
the  cost  of  the  parties  for  whom  they  are 
filed  and  of  their  attorneys.  Bullitt's 
Civ.  Code  Ky.  (1895),  5^  113,  subs.  8. 

1.  Must  be  Signed.  —  The  pleadings 
must  be  in  writing  and  signed  by  the 
parties  who  file  them  or  by  their  attor- 
neys.    Bullitt's  Civ.  Code  Ky.    (1895), 

§  115- 

The  word  "  signed  "  means  the  same 
as  "  subscribed  "  in  the  earlier  code; 
that  is,  a  pleading  must  be  signed  at 
the  end.  Ashbrook  v.  Roberts,  82  Ky. 
298. 

2.  Verification.  —  If  the  matter  in  con. 
troversy  does  not  exceed  fifty  dollars, 
the  pleadings  may  be  oral  and  without 
verification.  Bullitt's  Civ.  Code  Ky. 
(1895),  s^  705.  Otherwise  they  must  be 
verified.  Bullitt's  Civ.  Code  Ky.  (1895), 
§  116. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

3.  Minnesota.  —  Where  the  answer 
contains  new  matter,  the  plaintiff  shall 
reply  to  such  new  matter,  denying  each 
allegation  controverted  by  him,  or  any 
knowledge  or  information  thereof,  suf- 
ficient to  form  a  belief.     And  he  may 
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truth  of  any  or  all  of  the  allegations  of  the  answer  respecting  the 
counterclaim  (or  new  matter)  therein  contained^  {or  specify  the  par- 
ticular allegation  or  allegations  controverted). 

Plaintiff  further  replying  says:  {Here  set  forth  in  ordinary  and  con- 


allege  in  ordinary  and  concise  language, 
without  repetition,  any  new  matter,  not 
inconsistent  witti  the  complaint,  con- 
stituting a  defense  to  such  new  matter 
in  the  answer.     Stat.  (1894),  §  5241. 

In  justice's  court,  a  reply  is  not  re- 
quired and  is  improper  except  to  a 
counterclaim  in  the  answer.  Minn. 
Stat.  (1894),  §4982;  Warder,  etc.,  Co.  v. 
Willyard,  46  Minn.  531 ;  Ward  v.  Ander- 
berg,  36  Minn.  300;  Walker  v.  Mc- 
Donald, 5  Minn.  455.  So  in  the  mu- 
nicipal court  of  St,  Paul.  Webb  v. 
O'Donnell,  28  Minn.  369.  But  in  jus- 
tice's court  a  failure  to  reply  to  a  coun- 
terclaim in  the  answer  admits  the  same. 
Minn.  Stat.  (1894),  §  4986. 

Seply  and  Demurrer.  —  Plaintiff  may 
demur  to  an  answer  containing  new 
matter  when  upon  its  face  it  does  not 
constitute  a  counterclaim  or  defense, 
and  the  plaintiff  may  demur  to  one  or 
more  of  such  defenses  or  counterclaim 
and  reply  to  the  residue  of  the  answer. 
Minn.  Stat.  (1894),  §  5241. 

Time  of  Filing.  —  A  reply  must  be  filed 
within  twenty  days  after  the  answer. 
Minn.  Stat.  (1894),  §  5241. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  cause  occurring  after  the 
former  reply  may  be  allowed  on  mo- 
tion.    Minn.  Stat.  (1894),  ^  5270. 

1.  Denial  of  Knowledge  and  Informa- 
tion. —  In  Macalester  College  v.  Nes- 
bitl,  65  Minn.  17,  part  of  the  reply  of 
the  plaintiff  was:  "denies  that  it  has 
any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  said  answer." 
The  defendant  claimed  that  the  reply 
was  defective  because  it  did  not 
deny  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the 
truth  of  any  or  of  all  of  the  allegations 
of  the  answer;  "  hence,  that  the  allega- 
tions of  the  answer  were  admitted. 
The  court  held  that  if  the  denial  was 
technically  bad  the  objection  could  not 
be  raised  for  the  first  time  in  the  appel- 
late court. 

In  justice's  court,  a  statement  in  a 
reply  that  the  party  has  not  sufficient 
knowledge  or  information  in  respect 
to  a  particular  allegation  in  the  pre- 
vious pleading  of  the  adverse  party  to 
form  a  belief  is  equivalent  to  a  denial. 
Minn.  Stat.  (1S94),  §  4983. 


General  denial  is  not  expressly  au- 
thorized by  the  statute,  but  it  would 
seem  from  the  following  cases  that  it 
is  admissible.  Macalester  College  v. 
Nesbitt,  65  Minn.  17;  Peterson  v. 
Ruhnke,  46  Minn.  115;  Pullen  z^  Wright, 
34  Minn.  314;  Leyde  v.  Martin,  16 
Minn.  38.  See  also  Kingsley  v.  Gil- 
man,  12  Minn.  515. 

In  Macalester  College  v.  Nesbitt,  65 
Minn.  17,  the  reply  of  one  of  the  plain- 
tiffs, to  which  no  objection  was  made, 
was  substantially  as  follows:  "  The 
plaintiff,  replying  to  the  answer  of  the 
defendant,  denies  each  and  every  alle- 
gation contained  in  the  answer  and 
each  and  every  part  thereof." 

In  Peterson  z\  Ruhnke,  46  Minn. 
115,  the  reply  was  as  follows:  "  Plain- 
tiff, replying  to  the  answer  of  the  de- 
fendants herein,  specifically  denies  each 
and  every  allegation  of  new  matter  and 
thing  in  said  answer  contained  and  al- 
leged." The  court  said  that  the  reply 
showed  the  purpose  of  the  pleader  to 
put  in  issue  the  new  matter  set  up  in 
the  answer  and  that  the  defendant 
could  not  be  misled  thereby;  that  if 
the  form  was  objectionable,  the  only 
remedy  was  by  special  motion  to  correct 
it,  and  not  by  disregarding  it  or  by  the 
exclusion  of  evidence  at  the  trial. 

If  the  plaintiff  files  a  specific  denial 
and  also  a  general  denial,  allegations 
in  the  specific  denial  are  not  included 
in  the  general  denial,  and  if  insufficient 
are  not  cured  by  the  general  denial. 
Pullen  V.  Wright,  34  Minn.  314. 

Where  a  reply  was,  "First,  said 
plaintiff  .denies  each  and  every  state- 
ment, averment,  matter  and  thing  in 
said  answer  contained,  and  each  and 
every  part  and  portion  thereof,  whether 
stated  in  said  answer  or  otherwise,  save 
as  hereinafter  stated,  admitted  or  quali- 
fied, and  save  as  stated  in  his  amended 
complaint  in  this  cause,"  and,  proceed- 
ing, referred  to  specific  items  of  the 
counterclaim,  admitting  some  of  the 
items  in  part  and  denying  the  remain- 
ing portions  of  such  items,  denying 
other  items  entirely  and  omitting  en- 
tirely to  refer  to  a  third  class  of  items 
in  the  counterclaim,  it  was  held  that 
the  omitted  items  were  admitted.  Leyde 
V.  Martin,  16  Minn.  38. 

Immaterial  Defects  Disregarded.-Co  ur  ts 
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cise  language,  without  repetition,  any  new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to  the  new  matter  alleged  in  the  answer). 

Jeremiah  Mason^  Attorney  for  Plaintiff.  ^ 
{Verification^^ 

MISSOURI. 
Form  No.  17879.* 

(i  Mo.  Rev.  Stat.  (1899),  appendix,  p.  IX,  Nos.  45,  46.) 

'^'^'^  fgaln^sf ''^*^'       \  ^"  ^^^  ^'"'''^'^  ^°^'^'  ^^'■'''"  Coxxnty. 
Richard  Roe,  defendant.  )        ^  «     9     • 

Plaintiff,  for  his  reply  to  the  answer  of  the  defendant,  denies  each 
and  every  allegation  therein  contained.*     {Or  Plaintiff,  for  reply  to 

Denial  in  Affirmative  Form  in  Answer. 

—  If  the  affirmative  matter  in  the 
answer  is  equivalent  to  no  more  than  a 
denial  of  the  petition,  no  reply  is  re- 
quired. Farrell  v.  Farmers'  Mut.  F. 
Ins.  Co.,  66  Mo.  App.  153;  Jordan  v. 
Buschmeyer,  97  Mo.  94.  And  if  filed 
the  reply  may  be  struck  out  on  motion. 
Farrell  v.  Farmers'  Mut.  F,  Ins.  Co., 
66  Mo.  App.  153. 

4.  Mast  be  Certain  and  Definite  — 
Geyterally. — Where  the  allegations  or 
denials  of  a  pleading  are  so  indefinite 
or  uncertain  that  the  precise  nature  of 
the  charge  or  denial  is  not  apparent, 
and  where  they  fail  in  any  other  respect 
to  conform  to  the  requirements  of  the 
law,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  and 
otherwise  conform  to  law  by  amend- 
ment.    Mo.  Rev.  Stat.  (1S99),  §  612. 

Sufficient  Denials .  —  In  Browne  v.  Ap- 
pleman,  83  Mo.  App.  79,  the  reply,  to 
which  no  objection  was  made,  con- 
tained certain  express,  definite  admis- 
sions and  then  concluded  with  the  fol- 
lowing paragraph:  "  Plaintiffs  further 
deny  every  other  allegation  of  new 
matter  in  said  answers  contained,  and 
having  fully  answered  pray  for  judg- 
ment as  in  their  original  petition." 

In  Lazarus  v.  Caesar,  157  Mo.  igg, 
the  reply  was  as  follows:  "  Now  comes 
the  plaintiff,  Samuel  Lazarus,  and  for 
his  reply  to  the  answer  of  the  defend- 
ants, denies  that  the  property  men- 
tioned in  said  answer  was  sold  unfairly 
or  that  it  brought  a  better  price  than  it 
would  have  brought  if  offered  in  sepa- 
rate lots;  plaintiff  denies  that  the 
method  of  sale  adopted  by  the  trustee 
in  this  cause  is  a  common  mode  of 
sale  of  property  at  public  sales  in 
Kansas  City;  plaintiff  denies  that  said 
CcEsar\ia.s  paid  the  sum  bid  by  him  in 
any  other  way  than  by  a  credit  on  a 
note  secured  by  the  deed  of  trust  under 


shall,  in  every  stage  of  an  action,  disre- 
gard any  error  or  defect  in  the  plead- 
ings or  proceeding  which  does  not 
affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  can  be 
reversed  or  affected  by  reason  of  such 
error  or  defect.  Minn.  Stat.  (1894),  § 
5269. 

1.  Must  be  Signed.  —  Every  pleading 
in  a  court  of  record  shall  be  subscribed 
by  the  attorney  of  the  party.  Minn. 
Stat.  (1894),  §  5244. 

2.  Verification  —  Generally.  —  When 
any  pleading  in  a  case  is  verified,  all 
subsequent  pleadings,  except  demur- 
rers, shall  be  verified  also.  Minn.  Stat. 
(1894),  §  5244. 

In  justice' s  court,  a  reply  must  be  veri- 
fied.    Minn.  Stat.  (1894),  §  4985. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

3.  Missouri.  —  Where  the  answer 
contains  new  matter,  plaintiff  shall  reply 
to  such  new  matter,  denying  generally 
or  specifically  the  allegations  contro- 
verted by  him  or  any  knowledge  or 
information  thereof,  sufficient  to  form  a 
belief,  and  he  may  allege,  in  ordinary 
and  concise  language  and  without  repe- 
tition, any  new  matter,  not  inconsistent 
with  the  petition,  constituting  a  defense 
to  the  new  matter  in  the  answer.  Rev. 
Stat.  (1899),  §  607. 

By  the  above  statute  it  is  the  duty  of 
the  plaintiff  to  reply  to  a  counterclaim 
or  other  new  matter  in  the  answer  un- 
less he  admits  its  truth,  and  the  plain- 
tiff if.  entitled  to  allege  in  the  reply  any 
new  matter  in  disproof  of  the  new  mat- 
ter set  up  in  the  answer.  Huber  Mfg. 
Co.  V.  Hunter,  87  Mo.  App.  50. 

Failure  to  reply  to  new  matter  in  the 
answer  admits  the  same  and  judgment 
for  the  defendant  may  follow  as  amatter 
of  course.  Mo.  Rev.  Stat.  (1899),  §§ 
608,  628;  Ennis  v.  Hogan,  47  Mo.  513. 
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the  answer  of  defendant,  says — Here   set  out  neiv  matter^  not  incon- 
sistent with  the  petition.,  constituting  a  defense.  )^ 

Jeremiah  Mason.,  Attorney  for  Plaintiff. ^ 

which  the  sale  was  made;  plaintiff  ad- 
mits the  otherallegations  of  new  matter 
contained  in  said  answer." 

In  James  v.  Groff,  157  Mo.  402,  the 
reply  was  in  these  words:  "And  now 
come  the  plaintiffs  by  their  attorneys 
and  for  their  replications  to  the  answer 
of  Josiah  H.  Groff,  defendant,  they 
deny  each  and  every  allegation  in  said 
answer  except  as  hereinafter  admitted; 
they  admit  the  allegations  in  the 
answer  as  to  those  specific  facts  that 
said  answer  admits  which  are  set  out 
in  the  petition,"  and  then  follow  cer- 
tain definite  admissions  and  denials. 

In  Mohney  v.  Reed,  40  Mo.  App.  99, 
the  reply  to  the  answer  containing  a 
counterclaim  was  as  follows:  "For 
reply  to  the  amended  answer  of  de- 
fendant, plaintiff  denies  each  and  every 
allegation  in  said  answer  contained 
and  asks  judgment  as  in  petition  is 
prayed.  For  further  and  other  reply  to 
the  counterclaims  and  set-offs  averred 
in  said  amended  answer,  plaintiff 
a.vtxs"  (Here  follows  the  new  matter). 

Insufficient  Denials.  — A  reply  to  the 
answer  that  the  plaintiff  "  denies  each 
and  every  allegation  and  statement 
therein,  which  is  or  are  in  any  way 
inconsistent  with  the  allegations  in  the 
petition  contained.  And  plaintiff  espe- 
cially denies  all  new  matter  pleaded  in 
said  answer  of  defendant,"  is  bad, 
because  it  is  impossible  to  tell  what 
allegations  are  "  inconsistent  "  with  the 
allejrations  in  the  petition,  or  what  the 
plaintiff  means  when  he  denies  "all 
new  matter"  in  the  answer.  Young  v 
Schofield,  132  Mo.  650. 

And  a  reply,  "Now  comes  plaintiff 
and  for  reply  says  he  denies  each  and 
every  allegation  in  said  answer  not 
herein  admitted  or  otherwise  pleaded 
to,"  etc.,  is  also  bad.  The  court  held 
that  a  motion  to  strikeout  such  a  reply 
ought  to  have  been  sustained  so  far  as 
to  compel  the  plaintiff  to  make  certain 
what  he  denied  and  what  he  admilted. 
Long  V.  Long,  79  Mo.  644. 

So,  where  the  reply  to  the  answer  was 
a  denial  "  of  each  and  every  allegation 
therein  contained,  except  as  hereinafter 
admitted."  it  was  held  that  a  motion  to 
require  the  plaintiff  to  make  his  reply 
definite  and  certain  by  stating  what 
allegations  of  the  answer  were  admitted 
and  what  denied  should  have  been  al- 
lowed. Walker  z/  Phoenix  Ins.  Co.,  62 
Mo.  App.  209. 

So,  a  reply  denying  all  the  "material" 


allegations  of  the  answer  has  been 
declared  bad;  but  it  was  held  that 
objection  must  be  taken  in  the  lower 
court  and  before  trial.  Collins  v.  Trot- 
ter, 81   Mo.  275. 

1.  Must  Allege  New  Matter  Belied  On. 
—  Where  the  plaintiff  relies  upon  a  fact 
which  is  not  included  in  the  allegations 
necessary  to  the  support  of  the  defense, 
he  must  set  it  out  in  the  reply  or  he  will 
be  precluded  from  giving  evidence  upon 
it.  Flint-Walling  Mfg.  Co.  v.  Ball,  43 
Mo.  App.  504. 

Under  a  general  denial  to  a  counter- 
claim, the  plaintiff  cannot  put  new 
matter  in  evidence.  Huber  Mfg.  Co.  v. 
Hunter,  87  Mo.  App.  50;  Judy  v.  Dun- 
can, 21  Mo.  App.  548. 

Thus,  if  the  plaintiff  relies  on  the  de- 
fense of  payment  to  the  counterclaim  in 
the  answer,  he  mustsetitupin  his  reply. 
Henderson  v.  Davis,  74  Mo.  App.  i. 

So,  waiver  or  estoppel  and  statute  of 
limitations  must  be  set  up.  Whitesid^ 
V.  Magruder,  75  Mo  App.  364;  Muellei: 
V.  Putnam  F.  Ins.  Co.,  45  Mo.  84. 

Need  Not  State  Evidence.  —  No  party 
shall  be  required  to  state  evidence  in 
his  pleading  or  to  disclose  therein  the 
means  by  which  he  intends  to  prove 
his  case.     Mo.  Rev.  Stat.  (1899),  §  615. 

Presumptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated. 
Mo.  Rev.  Stat.  (1S99),  §  631. 

Must  Not  be  Repetition  of  Petition.  — 
Matter  in  the  reply  which  is  a  repeti- 
tion of  the  averments  of  the  petition 
may  be  stricken  out  on  motion.  West 
V,  West,  144  Mo.  119. 

Duplicity  in  pleading  is  a  substantial 
objection,  and  any  petition  or  other 
pleading  found  subject  to  such  objec- 
tion shall,  on  motion,  be  stricken  out. 
Mo.  Rev.  Stat.  (1899),  §  613. 

Alternative  Allegations.  —  Either  party 
may  allege  any  factor  title  alternatively, 
declaring  his  belief  of  one  alternative  or 
the  other  and  his  ignorance  whether  it 
be  the  one  or  the  other.  Mo.  Rev.  Stat. 
(1899).  §628. 

May  allege  new  facts  which  have  oc- 
curred since  the  institution  of  the  suit. 
Mo.  Rev.  Stat.  (1899),  ^  618;  St.  Joseph 
Union  Depot  Co.  v.  Chicago,  etc.,  R. 
Co.,  131  Mo.  291;  Crawford  v.  Spencer. 
36  Mo.  App.  78. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  cause  may  be  allowed  on 
motion.     Mo.  Rev.  Stat.  (1899),  i^  663. 

2.  Must  be  Signed.  —  Every  pleading 
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Form  No.  17880. 


ss. 


In  the  District  Court  within  and  for  said 
county. 


State  of  Montana.,      ) 
County  of  Missoula.  \ 

John  Doe.,  plaintiff,        \ 

against  >•  Reply. 

Richard  Roe,  defendant.  ) 

Plaintiff,  replying  to  the  counterclaim  (or  first  counterclaim)  in 
defendant's  answer  contained,  denies  each  and  every  allegation  (or 
denies  that  he  has  any  kfiowledge  or  information  thereof.,  sufficient  to  form 
a  belief  as  to  the  allegations)  of  the  answer  respecting  the  same  {or 
specify  particular  allegations  admitted  or  denied  and  conclude:  "And 
plaintiff  denies  each  and  every  allegation  of  the  answer  respecting 
said  counterclaim  not  herein  expressly  admitted  "). 

Plaintiff,  further  replying  to  said  counterclaim  (or  second  counter- 
claim) in  said  answer  contained,  says  {Here  set  forth  in  ordinary  and 
concise  language,  without  repetition,  new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to  the  counterclaim)?' 

Jeremiah  Mason,  Attorney  for  Plaintiff.^ 

{Verification^^ 


shall  be  signed  by  the  party  or  his 
attorney.  Mo.  Rev.  Stat.  (1899),  § 
619. 

1.  Montana.  —  Where  the  answer  con- 
tains a  counterclaim,  the  plaintiff  may 
reply  to  the  counterclaim.  The  reply 
must  contain  a  general  or  specific  denial 
of  each  of  the  material  allegations  of 
the  counterclaim  controverted  by  the 
plaintiff,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a 
belief,  or  a  specific  admission  or  denial 
of  some  of  the  allegations  of  the  counter- 
claim and  also  a  general  denial  of  all 
the  allegations  of  the  counterclaim  not 
specifically  admitted  or  denied  in  the 
reply;  and  it  may  set  forth  in  ordinary 
and  concise  language,  without  repeti- 
tion, new  matter,  not  inconsistent  with 
the  complaint,  constituting  a  defense  to 
the  counterclaim.  Code  Civ.  Proc. 
(1895).  §720. 

New  matter  in  the  answer  not  con- 
stituting a  counterclaim  requires  no 
reply.  Babcock  v.  Maxwell,  21  Mont. 
507.  It  is  deemed  controverted.  Mont. 
Code  Civ.  Proc.  (1895),  §  754. 

Time  for  Reply.  —  Reply  must  be  filed 
within  twenty  days  after  service  of  the 
answer.  Mont.  Code  Civ.  Proc.  (1895), 
§720. 

Copy  must  be  Served  on  Defendant. — 
All  pleadings  subsequent  to  the  com- 
plaint must  be  filed  with  the  clerk,  and 


copies  thereof  served  on  the  adverse 
party  or  his  attorney.  Mont.  Code 
Civ.  Proc.  (1895),  §  758. 

Must  be  Paragraphed  —  Generally.  — 
A  reply  may  contain  two  or  more  dis- 
tinct avoidances  of  the  same  defense  or 
counterclaim,  but  they  must  be  sepa- 
rately stated.  Mont.  Code  Civ.  Proc. 
(1895),  §  721. 

Must  be  Numbered. — Paragraphs  con- 
taining matter  in  avoidance  of  the 
counterclaim  must  be  numbered.  Mont. 
Code  Civ.  Proc.  (1895),  §  721. 

2.  Must  Allege  New  Matter  in  Avoid- 
ance.—  New  matter  in  avoidance  of  the 
counterclaim  in  the  answer  is  not  ad- 
missible in  evidence  unless  specially 
pleaded  in  the  reply.  Swenson  v. 
Kleinschmidt,  10  Mont.  473. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  the 
former  reply  may  be  allowed  on 
motion.     Mont.  Code  Civ.  Proc.  (1895), 

§757. 

3.  Must  be  Signed. —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.  Mont.  Code  Civ.  Proc.  (1895), 
§  730. 

4.  Verification.  —  The  reply  must  be 
verified.  Mont.  Code  Civ.  Proc.  (1895), 
§  731- 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 
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In   the  District  Court   of  Colfax  County, 
Nebraska. 


Form  No.  i  7  8  8  i 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Now  comes  the  plaintiff  and,  for  reply  to  defendant's  answer, 
denies  each  and  every  allegation  therein  contained  (or  specify  ivhai 
particular  allegations  are  denied).'^ 

Plaintiff,  further  replying,  says*  (^Here  set  out  in  ordinary  and  concise 


1.  For  another  form  of  reply  in 
Nebraska  see  Form  No.  14029. 

2.  Nebraska.  —  Where  the  answer 
contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying 
generally  or  specifically  each  allegation 
con'roverted  by  him;,  and  he  may  al- 
lege in  ordinary  and  concise  language, 
and  without  repetition,  any  new  matter, 
not  inconsistent  with  the  petition,  con- 
stituting a  defense  to  such  new  matter 
in  the  answer.  Comp.  Stat.  (iSgg),  § 
5702. 

Time  of  Filing. —  Reply  must  be  filed 
on  or  before  the  fifth  Monday  after  the 
return  day  of  the  summons  or  service 
by  publication.    Neb.  Comp.  Stat.  (1899). 

^  5703- 

The  court  or  a  judge  thereof,  in  vaca- 
tion, for  good  cause  shown,  may  extend 
the  time  for  filing  the  reply  on  such 
terms  as  may  be  just.  Neb.  Comp. 
Stat.  CiSqg),  §  5704. 

3.  Sufficient  Denials.—  In  Paxton  Cat- 
tle Co.  V.  Arapahoe  First  Nat.  Bank,  21 
Neb.  621,  the  reply,  which  was  held 
sufficient,  set  out  facts  constituting  an 
estoppel  and  concluded:  "2nd.  Plain- 
tiff denies  each  and  every  allegation  of 
second  and  third  defenses  in  defend- 
ant's answer  not  hereinbefore  specifi- 
cally admitted." 

In  Minzer  v.  Willman  Mercantile 
Co.,  59  Neb.  410,  the  plaintiff  filed  this 
reply:  "Comes  now  the  plaintiff  and 
denies  each  and  every  allegation  of 
new  matter  therein  "contained."  The 
court  declined  to  pass  upon  the  suf- 
ficiency of  the  reply  as  an  answer  to 
the  defendant's  counterclaim,  but  af- 
firmed judgment  for  the  plaintiff  on  the 
ground  that  by  going  to  trial  and  treat- 
ing the  averments  of  the  answer  as 
denied  the  defendant  waived  his  objec- 
tion that  the  counterclaim  was  not  con- 
troverted by  a  reply. 

In  State  v.  Home  Ins.  Co.,  59  Neb. 
524,  the  plaintiff  filed  this  reply:  "  Now 
comes  the  plaintiff  in  the  above  entitled 


action,  and  for  its  reply  to  the  second 
amended  answer  of  the  defendant. 
Slates: ' '  Then  followed  several  specific 
denials  and  the  reply  concluded  thus: 
'  5.  Plaintiff  further  admits  each  and 
every  allegation  in  said  amended  an- 
swer not  denied  herein.  ' 

Insufficient  Denial.  —  A  reply  which 
"denies  each  and  every  allegation  in 
said  answer  contained  inconsistent 
with  the  statements  in  the  plaintiff's 
petition  herein  contained  "  is  not  a 
general  denial  authorized  by  the  statute, 
and,  if  objected  to  by  a  motion  to  make 
it  definite  and  certain,  will  be  held  bad; 
but  if  it  is  treated  at  the  trial  as  a  suf- 
ficient denial  no  objection  can  be  raised 
in  the  appellate  court.  Herdman  v. 
Marshall,  17  Neb.  252. 

A  reply  which  alleges  that  the  an- 
swer does  not  state  facts  sufficient  to 
constitute  a  defense  to  plaintiff's  cause 
of  action  stated  in  his  petition  is  not  a 
denial  of  the  matters  pleaded  in  the 
answer.      Sutton  v.  Sutton,  60  Neb.  400. 

4.  New  Hatter  in  Avoidance  must  be 
Alleged. —  A  general  denial  in  tl;e  reply 
puts  in  issue  only  the  truth  of  allega- 
tions of  new  matter  in  the  answer. 
Facts  in  the  nature  of  a  confession  and 
avoidance  must  be  specially  pleaded. 
Phenix   Ins.  Co.  v.  Bachelder,  39   Neb. 

95 

Irrelevant,  redundant  or  scandalous 
matter  in  the  reply  may  be  stricken  out 
on  motion.  Neb.  Comp.  Stat.  (1899),  § 
5716. 

A  reply  is  not  irrelevant  or  redundant 
which  states  facts,  not  inconsistent 
with  the  petition,  constituting  a  defense 
to  new  matter  in  the  answer.  Molly- 
neux  V.  Wittenberg,  39  Neb.  547;  Cob- 
bey  V.  Knapp,  23  Neb.  579. 

Presumptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  evi- 
dence of  which  judicial  notice  is  taken 
need  be  stated  in  the  pleading.  Neb. 
Comp.  Stat.  (1899),  ^  5727. 

Supplemental  reply  alleging  facts  ma- 
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language^  and  without  repetition,  any  new  matter,  not  inconsistent  with  the 
petition,  constituting  a  defense  to  the  new  matter  in  the  answer^. 

Jeremiah  Mason,  Attorney  for  Plaintiff.^ 
(  Verification^ 


NEW   MEXICO. 


Form  No.  17882.* 

In  the  District  Court  of  the  Territory  of  New  Mexico  for  the  County 
of  San  Miguel,  in  the  Fourth  Judicial  District. 

John  Doe,  plaintiff,       ) 

against  >■  Reply. 

Richard  Roe,  defendant.  ) 

Comes  now  the  plaintiff,  by  his  attorney,  Jeremiah  Mason,  and  for 
reply  to  the  answer  of  defendant  denies  each  and  every  allegation 
therein  contained  (or  denies  that  he  has  any  knowledge  or  information 
of  the  new  matter  therein  contained,  sufficient  to  form  a  belief  as  to  the 
allegations  of  the  answer  respecting  the  same'). 

For  a  further  reply  to  said  answer  plaintiff  says  (^Here  set  out  in 
ordinary  and  concise  language,  without  repetition,  any  new  matter,  not 


terial  to  the  case  occurring  after  the 
former  reply  may  be  allowed  on  notice 
and  on  such  terms  as  to  costs  as  the 
court  may  prescribe.  Neb.  Comp.  Stat. 
(1899),  §  5740. 

1.  Must  be  Signed.  —  Every  pleading 
in  a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney.  Neb. 
Comp.  Stat.  (1899),  ^  5705. 

2.  Verification,  —  Every  pleading  of 
fact  must  be  verified  by  the  party,  his 
agent  or  attorney.  Neb.  Comp.  Stat. 
(1889).  §  5706. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

3.  New  Mexico.  —  Where  the  answer 
contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying 
generally  orspecifically  each  allegation 
controverted  by  him  or  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief;  and  he  may  allege  in  or- 
dinary and  concise  language,  without 
repetition,  any  new  matter,  not  incon- 
sistent with  the  complaint,  constituting 
a  defense  to  such  new  matter  in  the 
answer.  Comp.  Laws  (1897),  §  2685, 
subs.  43. 

Hay  Demtir  and  Reply.  —  Plaintiff  may 
demur  to  one  or  more  defenses  or 
counterclaims  in  the  answer  and  reply 
to  the  residue  of  the  counterclaims. 
N.  Mex.  Comp.  Laws  {1897),  §  2685, 
subs.  43. 


Time  of  Filing. —  Reply  must  be  filed 
within  twenty  days  after  service  of  the 
answer.  N.  Mex.  Comp.  Laws  (1897), 
§  2685,  subs.  46. 

Frivolous  reply  may  be  stricken  out 
on  motion.  N.  Mex.  Comp.  Laws 
(1897),  §  2685,  subs.  50. 

Irrelevant  or  redundant  matter  may  be 
stricken  out  on  motion.  N.  Mex. 
Comp.    Laws    (1897).    §     2685,     subs. 

51- 

Duplicity  is  a  substantial  objection  to 
any  pleading,  and  such  objection  shall 
be  available  on  motion  to  strike  out. 
N.  Mex.  Comp.  Laws  (1897),  §  2685, 
subs.  52. 

May  Contain  Alternative  Allegations.  — 
Either  party  may  allege  any  fact  or 
title  alternatively,  declaring  his  belief 
of  one  alternative  or  the  other,  and  his 
ignorance  whether  it  be  one  or  the 
other.  N.  Mex.  Comp.  Laws  (1897), 
§  2685,  subs.  65. 

Need  Not  State  Evidence.  —  No  party 
shall  be  required  to  state  evidence  in 
his  pleading  or  to  disclose  therein  the 
means  by  which  he  intends  to  prove 
his  case.  N.  Mex.  Comp.  Laws  (1897), 
§  2685,  subs.  54. 

Presumptions  of  Law.  —  Neither  pre- 
sumption of  law  nor  matter  of  which 
judicial  notice  is  taken  need  be  stated. 
N.  Mex.  Comp.  Laws  (1897),  §  2685, 
subs.  70. 


16  E.  of  F.  P. -27. 
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inconsistent  with  the  complaint,  constituting  a  defense  to  the  new  matter 
in  'the  answer)}- 

Jeremiah  Mason.,  Attorney  for  Plaintiff.* 
{Office  address.'^ 
(  Verification.  )* 

NEW  YORK.* 


Form  No.  17883.* 

Supreme  Court,  Erie  County. 

John  Doe,  plaintiff,      i 

against  >■  Reply. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  replying  to  the  answer  of  the  defendant,  Richard Roe^ 
herein,  says: 

I.  As  to  \.\it.  first  counterclaim. 

First.  He  denies  that  he  has  any  knowledge  or  information,  suf- 


1.  May  Allege  New  Facts.  —  A  reply 
may  allege  facts  which  have  occurred 
since  ihe  institution  of  the  suit.  N. 
Mex.  Comp.  Laws  (1897),  §  2685, 
subs.  57. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  cause  may  be  allowed  on 
-motion.  N.  Mex.  Comp.  Laws  (1897), 
§  2685,  subs.  87. 

2.  Must  be  Signed. —  Reply  must  be 
subscribed  by  the  plaintiff  or  his  attor- 
ney. N.  Mex.  Comp.  Laws  (1897),  § 
2685,  subs.  47- 

3.  Office  Address.  —  Every  pleading 
must  be  signed  by  the  party  or  his  at- 
torney, with  his  office  address.  N. 
Mex.  Comp.  Laws  (1897),  §  2685,  subs. 

58. 

4.  Verification.  —  Where  any  pleading 
is  verified,  every  subsequent  pleading, 
except  a  demurrer,  must  be  verified 
also.  N.  Mex.  Comp.  Laws  (1897),  § 
2685,  subs.  47. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

6.  For  other  forms  of  replies  in  New 
York  see  Forms  Nos.  10804,  16936. 

6.  New  York. — Where  the  answer 
contains  a  counterclaim,  the  plaintiff,  if 
he  does  not  demur,  may  reply  to  the 
counterclaim.  The  reply  must  contain 
a  general  or  specific  denial  of  each  mate- 
rial allegation  of  the  counterclaim  con- 
troverted by  the  plaintiff,  or  of  any 
knowledge  or  information  thereof  suf- 
ficient to  form  a  belief;  and  it  may  set 
forth  in  orditiary  and  concise  language, 
without  repetition,  new  matter,  not 
inconsistent  with  the  complaint,  consti- 


tuting a  defense  to  the  counterclaim. 
Code  Civ.  Proc,  §  514. 

Must  be  in  English.  —  Pleadings  must 
be  in  the  English  language.  N.  Y. 
Code  Civ.  Proc,  ^  22. 

Abbreviations.  —  Pleadings  must  be 
in  words  at  length  and  not  abbreviated; 
but  the  proper  and  known  names  of 
processes  and  technical  words  may  be 
expressed  in  appropriate  language  as 
now  is  and  heretofore  has  been  cus- 
tomary; such  abbreviations  as  are  now 
commonly  employed  in  the  English 
language  may  be  used;  and  numbers 
may  be  expressed  by  Arabic  figures  or 
Roman  numerals,  in  the  customary 
manner.     N.  Y.  Code  Civ.  Proc,  §  22. 

Numbering  Folios.  —  Every  pleading 
exceeding  two  folios  in  length  shall  be 
distinctly  numbered  and  marked  at 
each  folio  in  the  margin  thereof,  and 
all  copies,  either  for  the  parties  or  for 
the  court,  shall  be  numbered  or  marked 
in  the  margin  so  as  to  conform  to  the 
original  draft  and  to  each  other,  and 
shall  be  indorsed  with  the  title  of  the 
cause.  All  the  pleadings  must  be 
fairly  and  legibly  written  or  printed, 
and  if  not  so  written  or  printed  and 
folioed  and  indorsed  as  aforesaid  the 
clerk  shall  not  file  the  same,  nor  will 
the  court  hear  any  motion  or  applica- 
tion founded  thereon.  Hun's  N.  Y. 
Ct.  Rules  (1896),  No.  19. 

Required  Only  to  Counterclaim  —  Gen- 
erally. —  Plaintiff  is  not  required  to 
reply  to  new  matter  in  the  answer  not 
constituting  a  counterclaim.  New  York 
L.  Ins.  Co.  V.  Aitkin,  125  N.  Y.  660; 
Duffy  V.  Duncan,  35  N.  Y.  187;  Vassear 
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ficient  to  form  a  belief  as  to  the  allegations  of  the  answer  respecting 
the  same.^ 

Second.  For  a  second  dtitnst.  to  said  counterclaim,  the  plaintiff  says 
(^Here  set  forth  in  ordinary  and  concise  language.,  without  repetition,  any 
new  matter,  not  inconsistent  with  the  complaint,  constituting  a  defense  to 
the  counter claini)."^ 


V.  Livingston,  13  N.  Y.  248;  Equitable 
L.  Assur.  Soc.  v.  Cuyler,  12  Hun 
(N.  Y.)  247;  Dambman  v,  Schulting,  4 
Hun  (N.  Y.)  50;  Mitnacht  v.  Haw- 
thorne, (Supreme  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  378;  Farrell  v.  Amberg,  (C. 
PI.  Gen.  T.)  8  Misc.  (N.  Y.)  220; 
Maricle  v.  Brooks,  (Supreme  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  210;  Springer  z/.  Bien, 
16  Daly  (N.  Y.)  275;  Caryl  v.  Williams, 
7  Lans.  (N.  Y.)  416;  Van  Nest  v.  Tal- 
mage,  (Supreme  Ct.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  99;  DeLeyer  v.  Michaels, 
(C.  PI.  Gen.  T.)  5  Abb.  Pr.  (N.  Y.)  203; 
Williams  v.  Upton  (County  Ct.)  8  How. 
Pr.  (N.  Y.)  205;  Putnam  v.  DeForest, 
(Supreme  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  146;  Silliman  z/.Eddy,  (Supreme  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  122. 

A  set-off  or  recoupment  is  not  a 
counterclaim  and  requires  no  reply. 
Hatzel  V.  Hoffman  House,  2  N.  Y. 
App.  Div.  120;  Farrell  v.  Amberg,  (C. 
PI.  Gen.  T.)  8  Misc.  (N.  Y.)  220,  23 
Civ.  Proc.  (N.  Y.)  434;  American  Dock, 
etc.,  Co.  V.  Staley,  40  N.  Y.  Super.  Ct. 
539;    Thompson   v.    Sickles,   46  Barb. 

(N.  Y.)49- 

Where  the  allegations  of  the  counter- 
claim negative  any  liability  on  the 
part  of  the  plaintiff,  there  is  no  necessity 
for  a  reply.  Romano  v.  Irsch,  (C.  PI. 
Gen.  T.)  7  Misc.  (N.  Y.)  147. 

If  a  reply  has  been  filed  to  a  counter- 
claim in  the  original  answer,  a  second 
reply  is  not  required  to  the  amended 
answer,  the  counterclaim  being  the 
same  in  both.  Lamberty  v.  Roberts, 
(Supreme  Ct.  Gen.  T.)  31  N.  Y.  St.  Rep. 
936. 

By  replying  to  an  answer  containing 
an  alleged  counterclaim  the  plaintiff 
does  not  waive  his  right  to  object  at 
the  trial  that  the  matter  in  the  answer 
does  not  constitute  a  counterclaim. 
Dinan  v.  Coneys,  143  N.  Y.  544. 

Answer  most  Ptirport  to  Contain  Connter- 
claim. —  No  reply  is  required  to  matter 
pleaded  by  way  of  confession  and  avoid- 
ance, even  if  the  matter  alleged  techni- 
cally constitutes  a  counterclaim.  The 
counterclaim  must  be  described  as 
such.  Acer  v.  Hotchkiss,  97  N.  Y.  395; 
Equitable  L.  Assur.  Soc.  v.  Cuyler,  75 
N.    Y.  511;  Avery  v.  New  York  Cent., 


etc.,  R.  Co.,  (Buffalo  Super.  Ct.  Gen. 
T.)  24  N.  Y.  St.  Rep.  918;  Favilla  v. 
Moretti,  (Supreme  Ct.  Spec.  T.)  18  Civ. 
Proc.  (N.  Y.)  388;  Ward  v.  Comegys, 
(Supreme  Ct.  Spec.  T.)  2  How.  Pr.  N. 
S.  (N.  Y.)428;  Bear  v.  American  Rapid 
Tel.  Co.,  (Supreme  Ct.  Sp.  T.)66  How. 
Pr.  (N.  Y.)  274.  See  also  Bates  v. 
Rosekrans,  37  N.  Y.  409. 

1.  May  Deny  Upon  Information  and 
Belief.  —  A  reply  denying  that  plaintiff 
has  any  knowledge  or  information, 
sufficient  to  form  a  belief,  as  to  the 
allegations  of  the  answer  respecting 
the  matter  to  which  the  plaintiff  is  re- 
quired to  reply,  is  authorized  by  the 
code  and  cannot  be  stricken  out  as 
sham.  Cavanagh  v.  Oceanic  Steam 
Nav.  Co.,  (Supreme  Ct.  Gen.  T.)  33 
N.  Y.  St.  Rep.  903.  See  also  Gilchrist 
V.  Stevenson,  9  Barb.  (N.  Y.)  9.  But 
when  it  appears,  from  the  allegations 
in  the  complaint,  that  the  facts  stated  in 
the  answer  are  within  the  plaintiff's 
knowledge,  a  denial  upon  information 
and  belief  may  be  demurred  to  or 
stricken  out  on  motion.  Fallon  v. 
Durant,  (Supreme  Ct.  Spec.  T.)6o  How. 
Pr.  (N.  Y.)  178. 

A  count  denying  any  knowledge  or 
information  sufficient  to  form  a  belief, 
and  therefore  denying  each  and  every 
allegation  in  the  answer  constituting 
a  counterclaim  except  as  thereinafter 
admitted,  is  sufficient  to  put  in  issue 
all  the  allegations  of  the  counterclaim 
not  expressly  admitted,  and  entitles 
the  plaintiff  to  judgment  on  a  demurrer 
to  the  entire  reply,  even  if  the  second 
count  in  the  reply  is  bad.  Gearon  v. 
Sacks,  21  N.  Y.  App   Div.  5. 

2.  Mnst  Allege  Matter  in  Avoidance. 
—  When  a  reply  is  required,  it  is  suf- 
ficient for  the  plaintiff  to  reply  with  a 
general  or  special  denial,  but  he  will 
not  be  permitted  to  prove  new  matter 
constituting  a  defense  to  defendant's 
new  matter  unless  he  pleads  it.  Win- 
chester V.  Browne,  (Supreme  Ct.  Spec. 
T.)  26  Abb.  N.  Cas.  (N.  Y.)  3S7;  Will- 
iams V.  Willis,  (Supreme  Ct.  Gen.  T.) 
15  Abb.  Pr.  N.  S.  (N.  Y.)  11;  Clinton 
V.  Eddy,  I  Lans.  (N.  Y.)  6r. 

May  Contain  Several  Avoidances.  —  A 
reply  may  contain  two  or  more  distinct 
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II.  As  to  the  second  counterclaim, 

The  plaintiff  denies  each  and  every  allegation  of  the  answer  respect- 
ing the  same.^ 

(d?/-,  if  the  plaintijf  is  required  by  order  of  the  court  to  reply  to  matter 
in  the  answer  other  than  a  counterclaim,  say:  "  The  plaintiff,  by  direc- 
tion of  the  court,  replying  to  the  frst  defense  contained  in  the  answer 
of  the  defendant,  Richard  Roe,  says,"  setting  forth  a  general  or  specific 
denial  of  each  material  allegation  controverted,  or  of  any  knowledge  or 
information  thereof,  sufficient  to  form  a  belief;  or  allege  new  matter  in 
avoidance  as  in  a  reply  to  a  cou?iterclaim. ) 

Jeremiah  Mason,  Attorney  for  Plaintiff,^ 

{Verification:)^  110  Lake  street,  Buffalo,  N.  Y. 


NORTH  CAROLINA, 


State  of  North  Carolina^ 
Buncombe  County. 


avoidances  of  the  same  defense  or 
counterclaim;  but  they  must  be  sepa- 
rately stated  and  numbered.  N.  Y. 
Code  C  V.  Proc,  §  517. 

Departure.  —  New  matter  set  up  in 
the  reply  must  not  be  inconsistent  with 
the  complaint.     N.  Y.  Code  Civ.  Proc, 

§514. 

The  portion  of  a  reply  which  sets  up 
a  different  cause  of  action  from  that 
stated  in  the  complaint  may  be  stricken 
out  on  motion.  Eidlitz  v.  Rothschild, 
87  Hun  (N.  Y.)  243. 

If  the  counterclaim  in  the  answer 
arose  out  of  the  same  transaction  as 
that  set  forth  in  the  complaint,  the 
reply  must  not  be  inconsistent  with  the 
complaint,  but  if  the  counterclaim  re- 
late to  an  entirely  different  transaction 
the  provision  of  the  code  does  not  pre- 
vent the  plaintiff  from  alleging  new 
matter  to  meet  it  by  way  of  avoidance. 
Thomas  v.  Loaners'  Bank,  38  N.  Y, 
Super.  Ct.  466. 

Irrelevant  Matter.  —  Irrelevant,  re- 
dundant or  scandalous  matter  con- 
tained in  a  pleading  may  be  stricken 
out  upon  the  motion  of  a  person  ag- 
grieved thereby.  N.  Y.  Code  Civ. 
Proc,  §  545.  ' 

1.  Detiial  may  be  General  or  Special.  — 
The  reply  may  contain  either  a  general 
or  a  special  denial.  N.  Y.  Code  Civ. 
Proc,  ^  514;  Chawviteau  v.  Fay,(C.  PI. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  211. 

Denial  must  be  Certain  and  Definite.  — 
A  general  denial  should  be  simply  of 
"each  and  every  allegation  in  the 
counterclaim  contained."     A  denial  in 


Form  No.  17884.* 
V  In  the  Superior  Court. 


h(£c  verba  of  the  counterclaim,  with 
its  allegations  of  "on  or  about"  and 
its  conjunctives,  disjunctives,  adjec- 
tives, etc,  is  bad  as  a  negative  preg- 
nant. Pigot  V.  McKeever,  (Supreme 
Ct.  Spec  T.)  32  Misc.  (N.  Y.)  45. 

A  denial  of  all  those  allegations  in 
the  answer  which  are  contained  within 
certain  specified  folios  has  been  held  a 
good  general  denial.  Gassetl  v.  Crocker, 
(C.  PI.  Spec.  T.)  9  Abb.  Pr,  (N.  Y.)  39. 

Supplemental  reply  alleging  material 
facts  which  have  occurred  since  the 
former  reply,  or  of  which  the  party  was 
ignorant  when  it  was  made,  including 
the  judgment  or  decree  of  a  competent 
court  rendered  after  the  commence- 
ment of  the  action  determining  the 
matters  in  controversy  or  a  part  thereof, 
may  be  allowed  in  a  proper  case  upon 
such  terms  as  are  just.  N.  Y.  Code 
Civ.  Proc,  ^  544. 

2.  Must  be  Signed. — The  pleading  must 
be  subscribed  by  the  attorney  for  the 
party.     N.  Y.  Code  Civ.  Proc,  §  520. 

3.  Verification. —  If  the  complaint  and 
answer  or  the  answer  alone  has  been 
verified,  the  reply  must  be  verified 
also.  N.  Y.  Code  Civ.  Proc.  §  523; 
Roscoe  V.  Maison,  (Supreme  Ct.  Spec. 
T.)  7  How.  Pr.  (N.  Y.)  121;  Levi  v. 
Jakeways,  (Supreme  Ct.  Spec.  T.)  4 
How.  Pr.  (N.  Y.)  126. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 

CATIONS. 

4.  North  Carolina.  —  When  the  an- 
swer contains  new  matter  constituting 
a  counterclaim,  the  plaintiff  may  reply 


420 


Volume  16. 


17884. 


REPLICATIONS  AND  REPLIES. 


17885. 


John  Doe,  plaintiff, 

against  ^  Reply. 

Richard  Roe,  defendant. 

The  plaintiff,  replying'to  the  answer  of  the  defendant  filed  herein, 
alleges: 

I.   As  to  tht  first  counterclaim, 

First.   He  denies  (concluding  as  in  Form  No.  17883^. 


NORTH  DAKOTA. 


Form  No.  17885.' 


ss. 


State  of  North  Dakota,  ) 
County  of  Richland.       \ 

John  Doe,  plaintiff,       ) 

against  >-  Reply. 

Richard  Roe,  defendant.  ) 

The    plaintiff,   replying  to  the  answer 
alleges  {concluding  as  in  Form  No.  17883). 


In  the  District  Court,  Fourth  Judicial 
District. 


of  the   defendant  herein. 


to  such  new  matter,  denying  generally 
or  specincally  each  allegation  contro- 
verted by  him,  or  any  kn  iwledge  or  in- 
formation thereof  sufficient  to  form  a 
belief;  and  he  may  allege  in  ordinary 
and  concise  language,  without  repeti- 
tion, any  new  matter,  not  inconsistent 
with  the  complaint,  constituting  a  de- 
fense to  such  new  matter  in  the  answer. 
Clark's  Code  Civ.  Proc.  (1900),  §248. 

Cannot  Reply  a  Counterclaim.  —  Plain- 
tiff cannot  reply  a  counterclaim  to  a 
counterclaim  in  the  answer.  Scott  v. 
Bryan.  96  N.  Car.  289;  Boyett  v. 
Vaughan,  85  N.  Car.  363. 

Suffinent  Denial.  —  In  Gregg  v.  Mal- 
leit.  III  N.  Car.  74,  the  plaintiff  replied 
to  the  set-off  in  defendant's  answer 
thus:  "2.  That  the  allegation  and  un- 
derstanding of  the  defendants,  as  set 
out  —  the  'second  defense'  of  said  an- 
swer—  is  untrue  and  denied,"  and 
further  alleged  "  that  the  claim  of 
$102.30  mentioned  in  said  answer 
*  *  *  is  barred  by  the  statute  of  limita- 
tions, the  right  of  action  on  the  same 
having  accrued  more  than  three  years 
ago,  and  the  statute  of  limitations  is 
hereby  pleaded  in  bar  to  said  claim  or 
claims."  The  court  said  that  while  not 
carefully  drawn,  the  reply  must  be 
considered  as  a  general  and  specific 
denial  of  the  set-off,  and  in  addition  a 
plea  of  the  statute  of  limitations. 

Sapplemental  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  the 
former  reply,  or  of  which  the  party  was 


ignorant  when  his  former  pleading  was 
made,  may  be  allowed  on  motion. 
Clark's  Code  Civ.  Proc.  N.  Car.  (1900), 
§277. 

Must  be  Signed. —  Every  pleading  in  a 
court  of  record  must  be  subscribed  by 
the  party  or  his  attorney.  Clark's 
Code  Civ.  Proc.  N.  Car.  (1900),  §  257. 

Verification.  —  Where  any  pleading  is 
verified,  every  subsequent  pleading,  ex- 
cept a  demurrer,  must  be  verified  also. 
Clark's  Code  Civ.  Proc.  N.  Car.  (1900); 
§257. 

Where  a  reply  is  not  required,  a  fail- 
ure to  verify  a  reply  voluntarily  filed  is 
immaterial.  Askew  v.  Koonce,  118  N. 
Car.  526. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

1.  North  Dakota.  — Where  the  answer 
contains  new  matter  constituting  a 
counterclaim,  the  plaintiff  may  reply  to 
such  new  matter,  denying  generally  or 
specifically  each  allegation  contro- 
verted by  him,  or  any  knowledge  or 
information  thereof  sufficient  to  form  a 
belief;  and  he  may  allege  in  ordinary 
and  concise  language,  without  repeti- 
tion, any  new  matter,  not  inconsistent 
with  the  complaint,  constituting  a  de- 
fense to  such  new  matter  in  the  an- 
swer.    Rev.  Codes  (1895),  §  5277. 

Time  of  Filing.  —  Reply  must  be  filed 
within  thirty  days  after  the  filing  of  the 
answer.  N.  Dak.  Rev.  Codes  (1895),  § 
5277- 
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Form  No.  17886  * 

against  '      >■  ^""""^  ^f  Common  Pleas,  Hamilton  County. 

Richard  Roe,  defendant.  )  ^^P^^- 

1.  The  plaintiff,  in  reply  to  the  answer  of  the  defendant  herein, 
denies  each  and  every  allegation  therein  contained.  {Or  The  plain- 
tiff, in  reply  to  \.\\^  first  defense  set  forth  in  the  answer  of  defendant 
herein,  says  — specifying  the  allegation  of  the  answer  denied.')'^ 

2.  The  plaintiff,  for  reply  to  the  j^^^«a' defense  of  the  said  answer, 
says  {Here  set  out  in  ordinary  and  concise  language  any  new  matter,  not 
inconsistent  with  the  petition,  constituting  a  defense  to  the  new  matter  in 
the  answer}.* 

Jeremiah  Mason,  Attorney  for  Plaintiff.* 
(  Verification^^ 


Sapplement&l  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  the 
former  reply,  or  of  which  the  party  was 
ignorant  when  his  former  pleading  was 
made,  may  be  allowed  on  motion.  N. 
Dak.  Rev.  Codes  (1895),  §  5301. 

Most  be  Signed.  —  Every  pleading  in 
a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney.  N.  Dali. 
Rev.  Codes  (1895).  §  5280. 

Yerification.  —  If  any  pleading  is  veri- 
fied, every  subsequent  pleading,  except 
a  demurrer,  must  be  verified  also.  N. 
Dak.  Rev.  Codes  (1895).  g  5280. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

1.  For  other  forms  of  replies  in  Ohio 
see  Forms  Nos.  5061,  6456. 

2.  Ohio. — Where  the  answer  contains 
new  matter,  plaintiff  may  reply  to  such 
new  matter,  denying  generally  or  speci- 
fically each  allegation  controverted  by 
him ;  and  he  may  also  allege  in  ordinary 
and  concise  language  any  new  matter, 
not  inconsistent  with  the  petition,  con- 
stituting an  answer  to  such  new  matter, 
in  the  answer.  Bates'  Anno.  Stat. 
(1807),  g  5079. 

Time  of  Filing.  —  Reply  must  be  filed 
on  or  before  the  fifth  Saturday  after  the 
return  day  of  the  summons  or  service 
by  publication.  Bates'  Anno.  Stat. 
Ohio  (1897J.  §  5097. 

Time  for  filing  may  be  extended  for 
good  cause  shown  by  the  court  or  a 
justice  thereof,  in  vacation,  upon  such 
terms  as  are  just.  Bates'  Anno.  Stat. 
Ohio  (1897).  §  5098. 

3.  Insufficient  Denial.  —  A  reply  "  that 


plaintiffs  have  no  means  of  knowing, 
except  from  the  allegations  of  said 
answer,  anything  in  regard  to  the  fol- 
lowing allegations  therein  contained," 
quoting  the  allegations,  and  "there- 
fore cannot  admit  or  deny  the  same, 
but  demands  proof  thereof,"  is  no 
denial  of  the  facts  alleged  in  the  answer 
and  the  effect  is  to  admit  them.  Home 
Bldg.,  etc.,  Assoc,  v.  Clark,  43  Ohio 
St.  427. 

4.  New  Matter  most  be  Specially 
Pleaded.  —  The  plaintiff  cannot  intro- 
duce evidence  of  matter  in  avoidance 
of  the  defense  or  counterclaim  set 
up  in  the  answer,  unless  he  pleads  it 
specially  in  the  reply.  Meiss  v.  Gill.  44 
Ohio  St.  253;  Fanning  v.  Insurance 
Co.,  37  Ohio  St.  344. 

Prestimptions  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated 
in  the  pleading.  Bates'  Anno.  Stat, 
Ohio  (1897),  §  5083. 

Sapplemental  reply  alleging  facts  ma- 
terial to  the  cause  which  occurred  sub- 
sequently to  the  filing  of  the  former 
reply  may  be  allowed  on  just  terms  and 
on  reasonable  notice  to  the  defendant. 
Bates'  Anno.  Stat.  Ohio  (1897),  §  5 119. 

5.  Must  be  Signed. —  Every  pleading 
must  be  subscribed  by  the  party  or 
his  attorney.  Bates'  Anno.  Stat.  Ohio 
(1897).  8  5102. 

6.  Verification.  —  A  reply  must  be 
verified.  Bates'  Anno.  Stat.  Ohio 
(1897),  §  5102. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Veri- 
fications. 
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Form  No.  17887.* 

In  the  District  Court  of  Lincoln  County,  Territory  of  Oklahoma, 

November,  iS93,  Term. 

yo/in  Doe,  plaintiff,       ) 

against  V  Reply. 

Richard  Roe,  defendant.  ) 

Comes  now  the  said  plaintiff  and,  for  reply  to  the  answer  of  the 
said  defendant,  denies  {concluding  as  in  Form  17876). 


OREGON,* 
Form  No.  17888.' 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Multnomah. 

John  Doe,  plaintiff,       ) 

against  [•  Reply. 

Richard  Roe,  defendant.  ) 

Now  comes  the  plaintiff  and  replies  to  the  answer  of  the  defendant 
filed  herein: 

First.  For  a.  first  reply  to  the  counterclaim  (jov  first  counterclaim  or 
defense')  pleaded  in  said  answer,  he  denies  each  and  every  allega- 
tion (or  denies  that  he  has  any  knowledge  or  information  thereof,  sufficient 


1.  Oklahoma.  —  Where  the  answer 
contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying 
generally  or  specifically  each  allega- 
tion controverted  by  him;  and  he  may 
allege  m  ordinary  and  concise  lan- 
guage, and  without  repetition,  any 
new  matter,  not  inconsistent  with  the 
petition,  constituting  a  defense  to  such 
new  matter  in  the  answer.  Stat.  (1893), 
§  3980. 

Time  of  Filing.  —  Reply  must  be  filed 
within  twenty  days  after  the  day  on 
which  the  summons  is  returnable. 
Okla.  (i8g3).  §  3933- 

Presomptioiu  of  Law.  —  Neither  pre- 
sumptions of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated 
in  the  pleading.  Okla.  Stat.  (1893),  § 
400S. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  former 
reply  may  be  allowed  on  notice,  and 
on  such  terms  as  to  costs  as  the  court 
may  prescribe.  Okla.  Stat.  (1893),  § 
4022. 

Hast  be  Signed.  —  Every  pleading  in 
a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney.  Okla. 
Stat.  (iSgi).  §  3985. 


Verification.  — For  verification  in  Okla- 
homa see  Okla.  Stat.  (.1893),  §  3986. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

2.  For  other  forms  of  replies  in  Oregon 
see  Forms  Nos.  7903,  14422. 

3.  Oregon. — Where  the  answer  con- 
tains new  matter  constituting  a  defense 
or  counterclaim,  the  plaintiff  may  re- 
ply to  such  new  matter,  denying  speci- 
fically each  allegation  controverted  by 
him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief;  and 
he  may  allege  in  ordinary  and  concise 
language,  and  without  repetition,  any 
new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to 
such  new  matter  in  the  answer.  Hill's 
Anno.  Laws  (1892),  i5  76. 

Time  of  Filing.  —  Reply  must  be  filed 
by  the  first  day  of  the  next  term  of  the 
court,  or  within  one  day  after  the  filing 
of  the  answer  if  the  same  be  filed  in 
term  time.  Hill's  Anno.  Laws  Oregon 
(1S92).  §  82. 

Sham  Reply.  —  Sham,  frivolous  and 
irrelevant  replies  may  be  stricken  out. 
Hill's  .\nno.  Laws  Oregon  (1892),  §  79. 

Irrelevant  or  redundant  matter  in  the 
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to- form  a  belief  as  to  the  allegation')  of  the    answer  respecting  the 
same  (^or  specify  what  particular  allegations  are  denied). 

Second.  For  a  second  reply  to  said  defense  (or  for  reply  to  the 
second  counterclaim  (or  defense)  pleaded  in  said  answer)  plaintiff  says 
{Jlere  set  out  in  ordinary  and  concise  language,  and  without  repetition.,  any 
new  matter.,  not  inconsistent  with  the  complaint.,  constituting  a  defense  to 
the  new  matter  in  the  answer). 

Jeremiah  Mason,  Attorney  for  Plaintiff.^ 

{Verification^ 

SOUTH  CAROLINA. 

Form  No.  i  7889.^ 

State  of  South  Carolina,  )  ^       ^    /■  /->  m 

r,       ^      c  \r    u  \  Court  of  CommoH  Pleas. 

County  of  York.  f  -^ 

John  Doe,  plaintiff,      ) 

against  >  Reply. 

^/Mar^^^^,  defendant.*  ) 

The  plaintiff,  replying  to  the  answer  of  the  defendant  herein,  alleges 
{concluding  as  in  Form  No.  17883). 

reply  may  be  stricken  out  on  motion  of 
the  defendant.  Hill's  Anno.  Laws 
Oregon  (1892),  g  85. 

Sapplemental  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  the 
former  reply  may  be  allowed  on  motion. 
Hill's  Anno.  Laws  Oregon (1892),  §  107. 

1.  Most  be  Signed.  —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.  Hill's  Anno.  Laws  Oregon 
(1892),  §80. 

2.  Verification. —  Every  pleading  must 
be  verified.  Hill's  Anno.  Laws  Oregon 
(1892).  §  80. 

Any  pleading  not  duly  verified  and 
subscribed  may,  on  motion  of  the  ad- 
verse party,  be  stricken  out  of  the  case. 
Hill's  Anno.  Laws  Oregon  (1892),  §  105. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

3.  South  Carolina. — Where  the  answer 
contains  new  matter  constituting  a 
counterclaim,  the  plaintiff  may  reply  to 
such  new  matter,  denying  generally  or 
specifically  each  allegation  controverted 
by  him,  or  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief; 
and  he  may  allege  in  ordinary  and  con- 
cise language,  without  repetition,  any 
new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to 
such  new  matter  in  the  answer.  Code 
Civ.  Proc.  (1893),  §  174. 

Beqnired  Only  to  Counterclaim.  —  If 
the  answer  contains  no  counterclaim,  a 
reply  is  not  required,  and  is  improper 
unless  ordered  by  the  court.     E^an  v. 


Bissell,  54  S.  Car.  80;  Price  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  Car.  199. 

New  matter  in  the  answer  not  relat- 
ing to  a  counterclaim  is  deemed  con- 
troverted as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require. 
S.  Car.  Code  Civ.  Proc.  (1893),  §  189; 
Kingman  v.  Lancashire  Ins.  Co.,  54  S. 
Car.  599. 

Injustice's  court,  no  provision  is  made 
for  a  reply.  S.  Car.  Code  Civ.  Proc. 
(1893),  §  88. 

Reply  and  Demurrer.  —  The  plaintiff 
may  demur  to  one  or  more  defenses  or 
counterclaims  in  the  answer  and  reply 
to  the  residue  of  the  counterclaims. 
S.  Car.  Code  Civ.  Proc.  (1893),  §  174; 
Latimer  v.  Sullivan,  30  S.  Car.  iir. 

It  has  been  held  that  after  replying 
plaintiff  may  demur  orally  to  the  coun- 
terclaim, on  the  ground  that  the  facts 
alleged  do  not  constitute  a  defense. 
Talbott  V.   Padgett,  30  S.  Car.  167. 

Time  of  Filing. — A  reply  must  be  filed 
within  twenty  days  after  the  filing  of 
the  answer.  S.  Car.  Code  Civ.  Proc. 
(1893),  S  174- 

4.  Title  of  Cause.  —  All  pleadings  must 
be  indorsed  with  the  title  of  the  cause. 
S.  Car.  Cir.  Ct.  Rules.  No.  13. 

Unknown  Defendant. — When  the  plain- 
tiff shall  be  ignorant  of  the  name  of 
the  defendant,  such  defendant  may  be 
designated  in  any  pleading  by  any 
name,  and  when  his  true  name  shall 
be  discovered  the  pleading  may  be 
amended  accordingly.  S.  Car.  Code 
Civ.  Proc.  (1893),  ^  196. 
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SOUTH    DAKOTA. 


1 


ss. 


In  the  Circuit  Court,  Sixth  Judicial 
Circuit. 


Form  No.  17890. 

State  of  South  Dakota, 
County  of  Hughes. 

John  Doe,  plaintiff,       ^ 

against  >■  Reply. 

Richard  Roe,  defendant.  ) 

The  plaintiff,    replying   to    the  answer  of  the   defendant   herein, 
alleges  (concluding  as  in  Form  No.  17883). 


UTAH. 


Form  No.  i  7  8  9  i .' 

In  the  District  Court  of  the  Third  Judicial  District  of  the  State  of 
Utah,  in  and  for  the  County  of  Salt  Lake. 


Paragraphed  and  Numbered.  —  Where 
several  matters  are  contained  in  the  re- 
ply, each  must  be  separately  stated  and 
numbered.  S.  Car.  Cir.  Ct.  Rules,  No. 
18. 

Sufficient  Denial.  —  A  reply  in  these 
words,  "The  plaintiff,  replying  to  the 
counterclaim  set  up  in  the  answer  of 
the  defendant  herein,  denies  the  same," 
has  been  held  sufficient.  Atlantic  Phos- 
phate Co.  V.  Sullivan,  34  S.  Car.  301. 

New  Matter  must  be  Specially  Pleaded. 
—  If  the  plaintiff  relies  upon  an  affirma- 
tive defense  to  the  counterclaim  in  the 
answer,  he  must  plead  it,  and  cannot 
under  a  general  denial  give  evidence 
of  new  matter.  McClendon  v.  Wells, 
20  S.  Car.  514. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  case  occurring  after  the 
former  reply,  or  of  which  the  party  was 
ignorant  when  his  former  pleading  was 
made,  may  be  allowed  on  motion.  S. 
Car.  Code  Civ.  Proc.  (1893),  §  19S. 

Must  be  Signed.  — Every  pleading  in  a 
court  of  record  must  be  subscribed  by 
the  party  or  his  attorney.  S.  Car.  Code 
Civ.  Proc.  (1893),  §  177 

Verification. — VVhere  any  pleading 
is  verified,  every  subsequent  pleading, 
except  a  demurrer,  must  be  verified 
also.     S.   Car.   Code  Civ.  Proc.   (1893), 

§177. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

1.  South  Dakota. — Where  the  answer 
contains  new  matter  constituting  a 
counterclaim,  the  plaintiff  may  reply  to 
such  new  matter,  denying  generally  or 
specifically  each  allegation  controverted 


by  him,  or  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief; 
and  he  may  allege  in  ordinary  and  con- 
cise language,  without  repetition,  any 
new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to 
such  new  matter  in  the  answer.  Stat. 
(1901),  §  6124. 

In  justice's  court,  a  reply  is  required 
to  an  answer  containing  new  matter  in 
avoidance  constituting  a  defense  or  a 
counterclaim.  S.  Dak.  Stat.  (1901),  § 
7303- 

Time  of  Filing.  —  Reply  must  be  filed 
within  thirty  days  after  the  filing  of  the 
answer.     S.  Dak.  Stat.  (1901),  g  6124. 

Names  of  Parties.  —  In  all  pleadings, 
christian  names  of  parties  and  other 
persons  therein  named  shall  be  written 
in  full  whenever  the  same  are  known, 
and  when  not  known  the  fact  shall  be 
stated;  and  whenever  in  the  progress 
of  the  case  the  name  of  any  party 
designated  by  initials  shall  become 
known  the  proceeding  may,  by  leave  of 
the  court,  be  amended  accordingly. 
S.  Dak.  Ct.  Rules  (6th  Jud.  Cir.),  No.  17. 

Must  be  Signed.  —  Every  pleading  in 
a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney.  S.  Dak. 
Stat.  (1901),  S  6127. 

Verification.  —  If  any  pleading  is  veri- 
fied, every  subsequent  pleading,  except 
a  demurrer,  must  be  verified  also.  S. 
Dak.  Stat.  (1901),  g  6127. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

2.  Utah,  —  Where  the  answer  contains 
a  counterclaim,  plaintiff  may  reply  to 
the    counterclaim.     Such    reply    must 
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John  Doe,  plaintiff,       ^ 

against  \  Reply. 

Richard  Roe y  defendant.  ) 

Plaintiff,  replying  to  the  counterclaim  (or  first  counterclaim)  in 
defendant's  answer  contained,  denies  {concluding  as  in  Form  No. 
17880). 

WASHINGTON. 

Form  No.  17892.' 

In  the  Superior  Court  of  the  State  of  Washington  for  the  County  of 
St>okane. 

John  Doe,  plaintiff,       ) 

against  >■  Reply. 

Richard  Roe,  defendant.  ) 

Now  comes  the  plaintiff  and  replies  to  the  answer  of  the  defendant 
filed  herein: 

First.  For  sl  first  reply  to  the  counterclaim  (or  first  counterclaim  or 
defense)  pleaded  in  said  answer,  he  denies  {concluding  as  in  Form 
No.  17888). 

contain  (i)  a  general  or  specific  denial 
of  each  material  allegation  of  the 
counterclaim  controverted  by  the  plain- 
tiff, or  of  any  knowledge  or  inforTa- 
tion  thereof  sufficient  to  form  a  belief; 
(2)  a  statement  of  any  new  matter  con- 
stituting a  defense,  in  ordinary  and 
concise  language,  without  repetition. 
Rev.  Stat.  (1898).  §  2980. 

Time  of  Filing.  —  Reply  must  be  filed 
within  ten  days  after  filing  of  answer. 
Utah  Rev.  Stat.  (1898).  i?  2980 

Several  defenses  to  counterclaim  may  be 
set  forth  in  the  reply.  Utah  Rev. 
Stat.  (1898),  §  2980. 

Must  be  in  Paragraphs.  —  The  several 
matters  of  defense  in  the  reply  must 
be  separately  stated  and  refer  to  the 
counterclaims  which  they  are  intended 
to  answer,  in  such  manner  that  they 
may  be  intelligibly  distinguished. 
Utah   Rev.   Stat.   (1898),  §  29S0. 

Supplemental  reply  alleging  facts  ma- 
terial to  the  case  which  have  happened 
or  come  to  the  plaintiff's  knowledge 
since  the  filing  of  the  former  pleading 
may  be  allowed,  and  such  new  plead- 
ing will  not  be  considered  a  waiver  of 
former  pleadings.  Utah  Rev.  Stat. 
(1898),  §  2998. 

Must  be  Signed.  —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.  Utah  Rev.  Stat.  (1898),  § 
2983. 

Verification.  —  For  verification  in  Utah 
see  Utah  Rev.  Stat.  (1898),  §§  2983- 
2985. 

For  a  form  of  verification  in  a  par- 


ticular jurisdiction  see  the  title  Verifi- 
cations. 

1.  IVashin^ton. — Where  the  answer 
contains  new  matter  constituting  a 
defense  or  counterclaim,  the  plaintiff 
may  reply  to  such  new  matter,  denying 
generally  or  specifically  each  allegation 
controverted  by  him  or  any  knowledge 
or  information  thereof  sufficient  to  form 
a  belief;  and  he  may  allege  in  ordinary 
and  concise  language,  without  repeti- 
tion, any  new  matter,  not  inconsistent 
with  the  complaint,  constituting  a  de- 
fense to  such  new  matter  in  the  an- 
swer. Ballinger's  Anno.  Codes  &  Stat. 
(1897),  §  4917. 

Defenses  must  be  Consistent.  —  Where 
the  second  defense  in  the  reply  is  in- 
consistent with  the  first  defense,  the 
second  defense  should  be  stricken  out 
on  the  defendant's  motion.  Davis  v. 
Ford,  15  Wash.  107. 

Supplemental  Reply.  —  Supplemental 
pleadings  showing  facts  which  occurred 
after  the  former  pleadings  were  filed 
may  be  allowed  on  motion.  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897).  § 
4958. 

Must  be  Signed.  —  Every  pleading 
shall  be  subscribed  by  the  party  or  his 
attorney.  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897].  §4925. 

Verification.  —  Every  pleading,  except 
a  demurrer,  shall  be  verified.  Ballin- 
ger's Anno.  Codes  &  Stat.  Wash.  (1897), 
i  4925. 

Any  pleading  not  duly  verified  and 
subscribed  may,  on  motion  of  the  ad- 
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WISCONSIN. 

Form  No.  X7893.' 

Circuit  Court,  Milwaukee  County. 

John  Doe,   plaintiff,       ) 

against  >•  Reply.^ 

Richard  Roe,  defendant.  ) 

The  above  named  plaintiff,  hy  Jeremiah  Mason,  his  attorney,  for 
reply  to  the  new  matter  by  way  of  counterclaim  (or  set-off^  in  defend- 
ant's answer  alleged,  denies  each  and  every  allegation  (or  denies  that 
he  has  any  knowledge  or  information  thereof,  sufficient  to  form  a  belief  as 
to  the  allegation^  of  the  answer  respecting  the  same  {or  specify  the 
particular  allegations  denied'). 


verse  party,  be  stricken  out  of  the  case. 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
('397),  §  4955- 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

1.  Wisconsin.  —  Where  the  answer 
contains  a  counterclaim,  the  plaintiff 
may  reply  to  the  counterclaim.  Such 
reply  must  contain  (i)  a  general  or 
specific  denial  of  each  material  allega- 
tion of  the  counterclaim  controverted 
by  the  plaintiff,  or  of  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief;  (2)  a  statement  of  any 
new  matter  constituting  a  defense,  in 
ordinary  and  concise  language,  without 
repetition.     Stat.  (1898),  g  2661. 

Beqaired  Only  to  Counterclaim —  Gen- 
erally.  —  Matter  in  the  answer  which 
does  not  amount  to  a  counterclaim 
does  not  admit  of  a  reply.  Sims  v. 
Mutual  F.  Ins.  Co.,  101  Wis.  586; 
Johnston  v.  Northwestern  Live  Stock 
Ins.  Co.,  94  Wis.  117;  Waddle  v.  Mor- 
rill, 26  Wis.  611;  Wood  V.  Lake,  13 
Wis.  84;  Roys  V.  Lull,  9  Wis.  ^24. 

The  allegation  of  new  matter  in  an 
answer  not  pleaded  as  a  part  of  a 
counterclaim  is  to  be  deemed  con- 
troverted by  the  plaintiff  as  upon  a 
direct  denial  or  avoidance,  as  the  case 
may  require.     Wis.  Stat.  (1898),  §  2667. 

Counterclaim  must  be  So  Designated. — 
Facts  which  may  form  the  basis  of  a 
counterclaim  will  not,  when  set  up  in 
the  answer,  be  regarded  as  such, 
so  as  to  require  a  reply,  unless  ex- 
pressly denominated  a  counterclaim 
and  affirmative  relief  is  prayed.  Stowell 
V.  Eldred.  39  Wis.  614;  Resch  v.  Senn, 
31  Wis.  138;  Gunn  z/.  Madigan,  28  Wis. 
158.  See  also  Brauchle  v.  Northelfer, 
107  Wis.  457;  Rood  V.  Taft,  94  Wis. 
380. 

Time  of  Filing.  —  Reply  must  be  filed 


within  twenty  days  after  the  filing  of 
the  answer.      Wis.  Stat.  (1898),  §  2661. 

2.  Title  of  Cause.  —  All  the  pleadings 
in  an  action,  and  copies  thereof,  shall 
be  fairly  and  legibly  written  or  printed, 
and  shall  have  indorsed  thereon  the 
title  of  the  action  and  character  of  the 
paper.  If  not  so  written  or  printed  and 
indorsed,  the  clerk  shall  refuse  to  file 
the  same,  and  the  opposite  party  need 
not  receive  it,  or  if  filed  the  same  may 
be  stricken  out.  Wis.  Cir.  Ct.  Rules, 
No.  I. 

Set-off  may  be  Pleaded  as  Counterclaim. 
—  In  actions  in  courts  of  record,  a  set- 
off claimed  by  the  defendant  shall  be 
pleaded  as  a  counterclaim  and  regulated 
by  the  rules  of  pleading  and  practice 
applicable  to  counterclaims.     Wis.  Stat. 

(1898),  §4264. 

May  Contain  Several  Defenses. —  Plaintiff 
may  set  forth  by  reply  as  many  defenses 
to  the  counterclaims  as  he  may  have. 
Wis.  Stat.  (1898),  §2661. 

Must  be  in  Paragraphs. — Where  several 
defenses  are  pleaded,  they  must  be  sepa- 
rately stated  and  refer  to  the  counter- 
claims which  they  are  intended  to 
answer,  in  such  manner  that  they  may 
be  intelligibly  distinguished.  Wis.  Stat. 
(1898),  §2661. 

Set-off  Pleaded  in  Beply.  —  Where  a 
counterclaim  is  upon  a  cause  of  action 
derived  by  assignment,  a  set-off  of  a 
demand  against  the  assignor,  and  a  set- 
off which  in  any  case  may  be  made  to  a 
counterclaim,  shall  be  pleaded,  by  reply, 
as  a  defenf  e  to  the  counterclaim.  Wis. 
Stat.  (1898),  §  4264. 

Supplemental  reply  alleging  facts  ma- 
terial to  ihe  case  occurring  after  the 
former  reply,  or  of  which  the  plaintiff 
was  ignorant  when  his  former  pleading 
was  made,  may  be  allowed  on  motion 
and  on  such  terms  as  may  be  just. 
Wis.  Stat.  (1898),  §2687. 
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And  the  plaintiff,  for  a  defense  to  the  said  counterclaim  (or  set-off^ 
in  the  said  answer  alleged,  says  (^Here  set  out  in  ordinary  and  concise 
language.,  without  repetition.,  any  new  matter  constituting  a  defense  to  the 
counterclaim  or  set-off^. 

Jeremiah  Mason,  Attorney  for  Plaintiff.^ 

{Verification^ 

WYOMING. 


State  of  IVyoming, ) 


ss. 


Form  No.  17894.' 

In  the  District  Court  of  said  county. 


Laramie  County. 

/ohn  Doe,  plaintiff, 

against  [•  Reply. 

Richard  Roe,  defendant.  ) 

I.  Now  comes  the  plaintiff,  and  replying  to  the  answer  (or  to  the 
first  defense  set  forth  in  the  answer')  of  the  defendant  herein,  denies 
{concluding  as  in  Form  No.  17876). 

FEDERAL  COURTS. 

Form  No.  17895.* 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

{Here  set  out  the  commencement,  substance  and  conclusion  of  the  reply, 
conforming,  as  near  as  may  be,  to  the  procedure  of  the  state  within  which 
the  court  is  held.) 

1.  Must  be  Signed. —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.     Wis.  Stat.  (189S),  ^  2664. 

2.  Verification.  — Where  any  pleading 
is  verified,  every  subsequent  pleading, 
except  a  demurrer,  must  be  verified 
also.     Wis.  Stat.  (189S),  g  2665. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

3.  IVyoming.  —  Where  the  answer 
contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying 
generally  or  specifically  each  allega- 
tion controverted  by.him,  and  he  may 
also  allege,  in  ordinary  and  concise 
language,  any  new  matter,  not  incon- 
sistent with  the  petition,  constituting 
an  answer  10  such  new  matter  in  the 
answer.      Rev.  Stat.  (1S87),  §  2466. 

Time  of  Filing. —  Reply  must  be  filed 
on  or  before  the  fifth  Saturday  after 
the  return  day  of  the  summons  or 
service  by  publication.  Wyo.  Rev. 
Stat.  (1887),  §  2484. 

Presumptions  of  law,  or  matters  of 
which  judicial  notice  is  taken,  need 
not  be  stated.  Wyo.  Rev.  Stat.  (1887), 
§  2470. 


Supplemental  reply  alleging  facts  ma- 
terial to  the  case  which  occurred  subse- 
quently to  the  filing  of  the  former  reply 
may  be  allowed  on  reasonable  notice 
and  terms.  Wyo.  Rev.  Stat.  (1887),  § 
2506. 

Must  be  Signed.  —  Every  pleading 
must  be  subscribed  by  the  party  or  his 
attorney.  Wyo.  Rev.  Stat.  (1887),  ^ 
2489. _ 

Verification. — A  reply  must  be  veri- 
fied.    Wyo   Rev.  Stat.  (1887),  ^  2489. 

For  a  form  of  verification  in  a  par- 
ticular jurisdiction  see  the  title  Verifi- 
cations. 

4.  Federal  Courts.  —  The  practice, 
pleadings,  forms  and  modes  of  proceed- 
ings in  civil  causes,  other  than  equity 
and  admiralty  causes,  in  the  circuit  and 
district  courts  should  conform  as  near 
as  may  be  to  the  practice,  pleadings, 
forms  and  modes  of  proceedings  exist- 
ing at  the  time  in  like  causes  in  the 
courts  of  record  of  the  state  within 
which  said  circuit  or  district  courts  are 
held.    U.S.  Rev.  Stat.  (1878),  §914. 

For  forms  of  replies  in  the  various 
code  states  see  supra.  Forms  Nos.  17870 
to  17894. 
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REPORT   AND   CASE   MADE/ 

By  Harold  N.  Eldridge. 

I.  AS  TO  EFFECT  OF  COVENANT  OF  RENEWAL  IN  LEASE,  432. 
II.  As  TO  RIGHT  TO  RESTRAIN  SEWER  COMMISSIONERS  FROM  DIS- 
CONNECTING SEWER,  433- 
III.  AS  TO  WHETHER  A  CERTAIN  INSTRUMENT  TOOK  EFFECT  AS  A 
CODICIL  OF  A  WILL,  434. 
1.   In  General,  434. 
)j.    Whether  Witnesses  Signed  in  Presence  of  Testatrix,  434. 


1.  Statutes  relating  to  report  and  case 
made  exist  in  the  following  states,  to 
wit: 

Connecticut.— G^n.  Stat.  (i3SS),  g 
I114. 

Maine.  —  Rev.  Stat.  (1883),  c.  77,  §  23. 

Massachusetts.  —  Slat.  (1891),  c.  227, 
g  2;  Stat.  (1883),  c.  223,  §  2;  Pub.  Stat. 
(i832),  c.  150,  §  8;  c.  151,  §§  18,  20;  c. 
214,  55  29. 

Ne7v  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  204,  §§  II,  13,  14,  15. 

Vermont.  — Stat.  (1894),  j^  1629. 

Nature  of  case  must  be  stated  in  the 
report.  Churchill  v.  Palmer,  115  Mass. 
310. 

Questions  intended  to  be  reserved  must 
be  stated  in  the  report.  Churchill 
V.  Palmer,  115  Mass.  310;  Wright  v. 
Quirk,  105  Mass.  44. 

But  it  has  been  held  that  a  report  of  a 
case  tried  without  a  jury  by  a  single 
justice  of  the  supreme  court  and  re- 
served for  the  full  court,  which  con- 
tained the  facts  found,  was  a  sufficient 
reservation  of  the  questions  of  law 
arising  thereon,  although  they  were 
not  stated  in  the  report,  where  it  was 
plainly  the  intention  of  the  report  to 
reserve  them.  Eaton  v.  Pacific  Nat. 
Bank,  144  Mass.  260. 

In  Sanford  v.  Lebanon,  31  Me.  124, 
the  court  says:  "Questions  of  law 
arising  during  the  trial  may,  in  this 
state,  by  the  provisions  in  our  statute, 
be  reserved  by  a  bill  of  exceptions  in  a 
summary  mode  as  well  as  by  the  report 
of  the  presiding  judge.  When  the  lat- 
ter mode  is  adopted,  it  must  appear  by 
the  report  that  certain  questions  of  law 
were  expressly  reserved  to  be  decided 


by  the  full  court.  A  mere  statement 
that  certain  instructions  were  given  or 
refused  does  not  constitute  a  reserva- 
tion of  them  for  future  decision." 

Facts  or  Evidence  —  Generally.  —  So 
much,  and  so  much  only,  of  the  facts  or 
the  evidence  of  the  case  reported  must 
be  stated  as  may  be  necessary  to  pre- 
sent to  the  court  the  questions  of  law 
reserved.  Churchill  v.  Palmer,  115 
Mass.  310.  And  to  show  that  the  ruling 
was  erroneous.  Howes  v.  Tolman,  63 
Me.  258. 

It  has  been  held  that  facts  only 
should  be  reported,  and  not  the  evi- 
dence supporting  the  facts.  Corbin  v. 
American  Mills,  27  Conn.  274;  Dwinel 
V.  Perley,  38  Me.  509. 

But  in  McConnell  7'.  Kelley,  138 
Mass.  372,  it  was  held  that  on  a  report 
of  a  case  from  a  justice  of  the  supreme 
court  sitting  in  equity,  to  the  full  court, 
certain  findings  of  fact  of  such  justice 
would  not  be  revised  where  the  evi- 
dence was  not  reported  in  full. 

In  Odiorne  v.  Bacon,  6  Cush.  (Mass.) 
185,  it  is  said  that  "  if  the  opinion  of 
the  judge  presiding  at  a  trial  upon  the 
evidence  of  a  fact  is  liable  to  exception, 
the  objection  to  the  opinion  should  be 
distinctly  stated  at  the  trial;  and  it 
should  appear  by  the  report  that  all 
the  facts  having  any  bearing  on  the 
objection  are  therein  stated." 

Incorporation  of  Declaration.  —  A  re- 
port which  states  that  the  cause  of  ac- 
tion is  "  an  action  of  trespass  quare 
clausum,"  and  that  "the  case  is  re- 
ported for  the  consideration  of  the  su- 
preme judicial  court,"  is  sufficient  as 
against  an  objection  that  the  declara- 
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tion  is  not  incorporated  in  the  report. 
Murray  v.  Fitchburg  R.  Co.,  130  Mass. 
99. 

Exceptions.  —  All  exceptions  allowed 
on  the  trial  should  be  incorporated  in 
the  report.  Aldrich  v.  Boston,  etc., 
R.  Co.,  100  Mass.  31. 

Stipulations  in  Beport.  —  Under  a  stat- 
ute which  provides  that  questions  of 
law  may  be  reported  by  the  judge  of 
the  district  court  to  the  supreme  judicial 
court  for  decision  upon  stipulations  rela- 
tive to  a  disposition  of  the  action  by 
nonsuit,  default  or  otherwise,  the  stipu- 
lations must  be  such  as  to  provide  that 
the  final  disposition  of  the  action  shall 
be  dependent  upon  the  decision  of  the 
questi  jns  of  law;  and  a  stipulation  that 
if  the  decision  of  the  questions  of  law 
be  in  favor  of  one  of  the  parties  the 
other  shall  still  have  the  right  to  a  jury 
trial  will  not  authorize  the  action  to  be 
transferred  upon  a  report.  Randall  v. 
Haines,  31  Me.  418. 

In  Golden  v.  Knowles,  120  Mass.  336, 
the  report  recited  the  evidence  and 
stated  that  thereupon  "  the  defendant 
demurred  to  the  evidence,  and  the  case 
is  reported  for  the  determination  of  the 
supreme  judicial  court,  it  being  agreed 
that  if  the  defendant's  demurrer  be 
sustained  there  shall  be  an  entry  of 
judgment  for  the  defendant;  otherwise 
a  new  trial."  The  report  was  dismissed, 
the  court  holding,  among  other  things, 
that  one  of  the  effects  of  a  demurrer  to 
the  evidence  was  that  if  overruled  the 
plaintiff  was  entitled  to  judgment. 

Host  be  Signed.  ~  In  Blodgett  v.  Dow, 
(Me.  1888)  13  Atl.  Rep.  580,  it  was  held 
that  a  case  reported  from  the  superior 
court  to  the  supreme  court  was  not 
properly  before  the  latter  court,  because 
not  signed  by  the  justice  of  the  superior 
court. 

Precedents, —  In  Munkley  v.  Hoyt, 
179  Mass.  108,  there  was  a  petition  for 
a  writ  of  certiorari  to  correct  the  pro- 
ceedings of  a  board  of  registration  in 
pharmacy  in  revoking  the  petitioner's 
certificate  of  registration  as  a  registered 
pharmacist,  on  a  charge  of  keeping 
intoxicating  liquors  for  the  purpose  of 
unlawful  sale.  The  case  was  heard  by 
a  judge  of  the  superior  court,  who  re- 
ported it  for  the  consideration  of  the 
full  court  as  follows: 

"At  the  hearing  before  me  the  only 
questions  in  dispute  were  whether  the 
petitioner  had  been  guilty  of  laches, 
and  whether  he  had  been  convicted  of 
an  offense  punishable  by  law  within 
the   meaning  of  St.  1896,  c.  397,  §  9. 


Upon  the  first  question  I  found  in  favor 
of  the  petitioner. 

As  to  the  question  respecting  con- 
viction, it  appeared  that,  to  a  complaint 
for  the  illegal  sale  of  intoxicating  liquor 
pending  in  the  Superior  Court  for  this 
county  against  the  petitioner,  he,  on 
the  14th  day  of  October^  a.  d.  1897, 
pleaded  guilty;  and  thereupon,  on 
motion  of  the  petitioner,  the  court 
ordered  the  complaint  to.be  placed  on 
file,  and  there  has  since  been  no  other 
order  or  proceeding  in  the  case. 

I  report  to  the  full  court  the  question 
whether,  upon  these  facts,  the  peti- 
tioner has  been  convicted  within  the 
meaning  of  the  statute. 

If  he  has  been  so  convicted,  then  the 
petition  is  to  be  dismissed;  otherwise 
the  writ  is  to  issue." 

The  petition  was  dismissed. 

In  New  York,  etc.,  R.  Co.  v.  Blacker, 
178  Mass.  386,  petitions  were  filed  for 
the  assessment  of  damages  caused  "by 
the  abolition  of  a  grade  crossing.  The 
cases  were  heard  in  the  superior  court 
and  reported  at  the  request  of  the  par- 
ties for  the  consideration  of  the  su- 
preme court,  such  judgment  to  be 
entered  as  law  and  justice  might  re- 
quire.    The  report  was  as  follows; 

"  I  found  the  facts  to  be: 

First:  *  *  *  The  land  had  been  pre- 
pared for  a  coal  and  lumber  yard,  and 
suitable  buildings  for  that  purpose 
erected  thereon,  and  it  has  been  used 
for  that  purpose  for  about  twenty-six 
years.  Mount  Vernon  street  ran  througti 
this  yard  and  crossed-  the  railroad  at 
grade.  The  yard  extended  along  the 
track  of  the  railroad  ahonx.  eight  hundred 
feet  and  had  been  blasted  out  and  dug 
down  by  the  owners  so  as  to  be  practi- 
cally at  grade  with  the  railroad  for  the 
whole  length.  Two  spur  tracks  had 
been  laid  from  the  railroad  into  this 
yard,  and  at  the  time  of  the  taking 
were  used  and  ior  ahonx.  fourteen  years 
had  been  used  in  conveying  lumber 
and  coal  into  the  yard.  There  was  no 
evidence  of  any  agreement  between 
the  owners  of  the  land  and  the  Rail- 
road Company  that  these  tracks  should 
remain  or  that  it  would  deliver  freight 
over  them  in  the  yard,  and  the  owners 
did  not  claim  any  such  agreement,  but 
the  Railroad  Company  had  delivered 
lumber  and  coal  over  them,  in  some 
years  as  many  as  two  hundred  ninety 
cars.  Several  hundred  cars  between 
189^  and  i89<Pwere  also  delivered  upon 
these  tracks  for  parties  other  than  the 
petitioners,  but  this  was  always  at  the 


430 


Volume  16. 


17896. 


REPORT  AND  CASE  MADE. 


17896. 


request  of  the  consignee  and  with 
the  consent  of  the  petitioners.  In  some 
ot  the  freight  tariffs,  for  several  years, 
the  Railroad  Company  advertised  the 
siding  from  which  these  spur  tracks 
ran  as  a  private  siding  under  the  name 
of  Stone  Haven,  which  was  the  name  of 
the  passenger  station  directly  opposite 
the  petitioners'  premises.  But  the 
Railroad  Company  never  advertised 
this  as  a  siding  for  public  delivery,  nor 
did  it  ever  make  public  deliveries  from 
this  siding  or  these  spur  tracks.  The 
siding  was  also  used  for  storing  cars  by 
the  Railroad  Company  to  some  extent. 
Second:  On  the  seventh  day  of  May, 
1897,  by  a  decree  of  the  Superior  Court 
confirming  the  report  of  Commissioners 
appointed  to  prescribe  the  manner  in 
which  grade  crossings  of  the  railroad 
should  be  abolished,  Mount  Vernon 
street  was  required'  to  be  raised  and 
carried  over  the  railroad  at  a  height  of 
seventeen  feet  above  the  tracks,  and  a 
strip  of  land  belonging  to  the  peti- 
tioners adjacent  to  the  railroad  location 
sixteen  feet  wide,  and  containing  eleven 
thousand  one  hundred  seventy-nine  square 
feet,  was  taken,  and  the  grade  of  the 
railroad  upon  the  old  location  and  on 
the  strip  thus  taken  was  lowered  about 
six  feet  throughout  the  length  of  the 
yard.  The  taking  and  change  of  grade 
of  Mount  Vernon  street  rendered  it  im- 
possible to  maintain  the  spur  tracks 
from  the  railroad  into  the  petitioners' 
yard  and  impracticable  to  construct  any 
new  spur  tracks  from  the  railroad  into 
the  petitioners'  yard.  There  was  no 
evidence  that  the  discontinuance  of 
these  spur  tracks  was  contemplated 
by  the  Railroad  Company  except  as  re- 
quired by  the  execution  of  said  decree 
*  #  * 

Third;  The  Railroad  Company  was 
required  by  the  law  under  which  the 
decree  was  made  to  take  the  alterations 
prescribed  by  the  report  and  decree  of 
the  court,  and  in  the  spring  of  \'ig8  it 
entered  upon  the  land  taken  and  upon 
Mount  Vernon  street  and  lowered  the 
railroad  and  raised  the  street  as  re- 
quired by  the  decree.  This  required 
some  of  the  buildings  containing  coal 
and  lumber  on  the  land  of  the  peti- 
tioners to  be  cut  off,  and  made  it  neces- 
sary for  the  petitioners  to  move  the 
contents. 

The  coal  moved  amounted  to97<y  tons 
and  the  cost  of  moving  the  same  was 


%i20,  or  12  1-4  cents  per  ion,  and  the 
waste  caused  by  handling  the  same  was 
%440,  or  4.^  cents  per  ton.  It  appeared 
that  j2g  tons  of  coal  were  in  the  coal 
shed  at  tne  time  of  the  taking  and  that 
the  balance  of  64q  tons  had  been  or- 
dered prior  to  the  taking  but  was 
placed  in  the  shed  between  the  time  of 
the  taking  and  the  entry  on  the  land 
by  the  Railroad  Company.  The  altera- 
tions also  made  it  necessary  for  the  pe- 
titioners to  move  lumber  from  one 
place  to  another  as  above,  at  an  ex- 
pense of  $/,^j'j.  The  petitioners'  busi- 
ness in  the  yard  was  disturbed  and 
interrupted  by  the  alterations  and  the 
damage  caused  by  this  amounted  to 
$750.  The  fair  market  value  of  the 
ii,i7Q  square  feet  of  the  petitioners' 
land  taken  by  the  decree,  including 
that  portion  of  the  building  thereon, 
was  ij,gi2.6s. 

The  petitioners  contended  that  in 
assessing  the  damages  to  the  remain- 
ing land  caused  by  the  taking  and  by 
the  change  of  grade  of  Mount  Vernon 
street,  I  should  regard  the  premises  as 
they  were  situated  on-  May  7,  1897,  tak- 
ing into  consideration  as  affecting  their 
market  value  the  railroad  facilities  as 
they  then  existed,  but  with  the  possi- 
bility of  the  discontinuance  of  the  spur 
tracks  by  the  railroad. 

I  ruled  pro  forma  in  favor  of  the  pe- 
titioners' contention  against  the  re- 
spondent's objection  and  find  that  the 
damages  for  the  injury  to  the  remain- 
ing land  are  %i4,882.6i .  If,  however, 
the  possibility  of  having  spur  tracks 
was  not  to  be  considered,  then  I  find 
the  damages  for  the  injury  to  the  re- 
maining land  are  %io, 417.61. 

I  also  ruled  pro  forma  that  the  peti- 
tioners were  not  entitled  to  recover  for 
the  cost  of  removing  the  contents  of 
the  building,  nor  for  the  waste  caused 
by  handling  the  coal  moved. 

I  also  ruled  pro  forma  that  the  peti- 
tioners were  not  entitled  to  recover  for 
the  cost  of  removing  lumber  from  one 
place  to  another  in  the  yard,  nor  for 
the  disturbance  and  interruption  of 
their  business  by  the  alterations. 

The  respondent  excepted  to  the  first 
ruling.  The  petitioners  excepted  to  the 
second  and  third  rulings. 

I  assessed  the  total  damages  of  the 
petitioners  at  %i8,7g^.2b  *  *  *  ." 

The  exceptions  were  overruled. 
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I.  AS  TO  EFFECT  OF  COVENANT  OF  RENEWAL  IN  LEASE. 

Form  No.  17896.' 

Commonwealth  of  Massachusetts. 
Superior  Court. 
Suffolk,  ss. 

James  G.  Ferguson  et  al.  v.  Joh7i  N.  Jackson  et  al. 
Report. 

This  is  an  action  for  the  recovery  of  certain  premises  on  Temple 
Place,  in  Boston,  brought  under  chapter  175  of  the  PubUc  Statutes. 
The  pleadings  may  be  referred  to.  It  appeared  in  evidence  that  on 
September  1,  iS98,  the  plaintiff  executed  and  delivered  to  the  defend- 
ants a  lease  of  all  of  the  second  story  of  the  premises  numbered  '22 
and  2Jf.  Temple  Place,  in  said  Boston,  for  the  term  of  two  years  from 
September  1,  iS98,  at  an  annual  rental  oi  fifteen  hundred  dollars  for 
said  period  of  two  years.  '  Said  lease  contained  the  following  clause: 
"The  lessees  shall  have  the  privilege  of  renewal  for  the  further 
period  of  two  years  from  the  expiration  hereof  at  an  annual  rental 
of  eighteen  hundred  AoWd^xs,  all  other  conditions  and  terms  to  remain 
the  same,  provided  that  three  months'  written  notice  of  intention  to 
require  such  extension  be  given  to  said  lessors  before  the  expiration 
hereof."  Notice  of  such  intention  to  renew  was  duly  given,  but  no 
new  lease  was  executed  by  the  plaintiffs  to  the  defendants.  The 
defendants  continued,  after  September  1,  iS98,  to  occupy  the  whole 
of  said  premises,  and  pay  rent  therefor  at  the  rate  of  eighteen  hundred 
dollars  a  year  until  March  1,  igOl,  when  they  were  dispossessed  of 
a  part  of  the  same  by  one  IVatkins,  as  hereinafter  stated.  The  defend- 
ants have  retained  possession  of  the  remainder  of  said  premises  until 
the  present  time. 

Prior  to  the  beginning  of  this  action,  by  lease  dated  February  15, 
i<)01,  the  plaintiffs  leased  to  one  IVatkins  oW  of  the  prefnises  described 
in  said  lease  of  September  1,  iS98,  not  included  in  the  description  in 
the  plaintiffs' writ  in  this  case,  and  this  action  is  brought  for  the  pos- 
session of  so  much  of  said  second  floor  as  is  not  included  in  the  said 
lease  to  IVatkins.  After  the  execution  of  said  lease  to  IVatkins,  said 
Watkins,  claiming  under  the  same,  took  possession  of  that  part 
described  in  his  said  lease,  and  before  the  beginning  of  this  action  the 
defendants  were  given  written  notice  of  such  lease,  and  were  notified 
to  vacate  the  premises  described  in  the  plaintiffs'  writ. 

The  only  question  of  fact  in  dispute  between  the  parties  was  the 
question  whether  the  defendants  had  by  their  conduct  waived  their 
rights  to  a  renewal  of  the  lease.  I  find  that  there  was  no  waiver, 
and  I  rule  that  the  covenant  for  a  renewal  constitutes  at  least  an 
equitable  defense  to  the  plaintiffs'  action. 

At  the  request  of  the  plaintiffs,  I  now  report  the  case  to  the 
Supreme  Judicial  Court  for  its  decision.  If  the  covenant  for  renewal 
contained  in  the  lease  of  September  1,  \WS,  upon  the  other  facts 
recited  in  this  report,  created  a  term  in  the  defendant  existing  at 

1.  Massachusetts.  —  Pub.  Stat.  (1882),     z/.  Jackson,  (Mass.  1902)  62  N.  E.  Rep. 

c.  153,  §  6.  965,  and   is  copied    from   the   records. 

This  IS  the  form  of  report  in  Ferguson     There  was  a  judgment  for  defendants. 
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the  time  of  the  bringing  of  this  action,  or  constituted  an  equitable 
defense,  which  can  be  set  up  in  this  action,  judgment  to  be  entered 
for  the  defendants;  otherwise,  judgment  to  be  entered  for  the 
plaintiffs.  Jabez  Fox,  Justice  Superior  Court. 

II.  AS  TO  RIGHT  TO  RESTRAIN  SEWER  COMMISSIONERS  FROM 
DISCONNECTING  SEWER. 

Form  No.  17897.' 

Commonwealth  of  Massachusetts. 
Belding  B^ros.  &-  Co.  )  ^^^^,^ -^.^  33 

The  Sewer  Commissioners  of  Northampton.  )  ^ 

Bill  in  Equity  Praying  for  an  Injunction,  etc. 

This  case  was  heard  before  me  at  the  October  Sitting  in  \W9. 

I  found  the  facts,  a  record  of  which  is  annexed  to  this  report,  and 
ordered  the  bill  dismissed.  I  made  additional  findings  annexed. 
The  defendant  seasonably  appealed  and  I  report  the  case  for  the 
determination  of  the  Supreme  Judicial  Convt  with  the  following: 

The  Sewer  Commissioners,  the  defendants,  have  no  reason  for  dis- 
connecting Isabella  street  sewer  from  the  new  Hatvley  street  sewer, 
and  thereby  causing  the  results  indicated  in  my  report  of  facts,  other 
than  a  desire  to  compel  one  Bement,  owner  of  a  tenement  block  on 
Isabella  street,  to  pay  his  assessments  or  entrance  fee  or  to  compel 
the  plaintiff  or  some  other. person  in  interest  to  pay  the  same. 

The  defendants  have  always  been  ready  to  continue  and  make 
permanent  the  connection  of  the  Isabella  street  sewer  as  now  con- 
nected if  all  fees  are  paid.  The  length  of  said  sewer  is  a  little  over 
300  feet.  The  cost  was  about  %350.  The  new  main  sewer  in  Hawley 
street  was  planned  and  built  on  a  grade  low  enough  to  take  in 
Isabella  street  sewer. 

At  the  trial  it  was  agreed  that  the  application  was  intended  as  an 
application  for  connecting  Isabella  street  sewer  with  Hawley  street 
sewer  and  it  was  so  understood  by  all  parties. 

It  did  not  appear  in  evidence  whether  or  not  the  defendants  had 
taken  any  steps  to  enforce  from  the  owner  the  collection  of  the 
entrance  fees  demanded  by  reason  of  Bement' s  Block  being  connected 
with  the  sewer. 

The  blank  form  of  application  to  enter  was  a  form  in  general  use. 
No  new  connection  of  Isabella  street  sewer  with  the  main  sewer  was 
expected. 

If  under  all  the  facts  shown  it  is  contrary  to  equity,  or  is  in  any 
way  a  violation  of  the  rights  of  the  plaintiff  or  of  the  public  for  the 
sewer  commissioners  to  sever  the  connection  of  said  sewer  for  the 
purpose  aforesaid,  the  order  dismissing  the  bill  is  to  be  set  aside 
and  such  order  entered  as  the  case  requires. 

William  B.  Stevens, 
Justice  of  the  Superior  Court. 

1.    Massachusetts.  —  Stat.    (1883),     c.     v.     Northampton     Sewer   Com'rs,    177 
223,  §  7,  as  amettded  Stat.  (1S93),  c.  61.     Mass.  39,  and  is  copied   from  the  rec- 
This  is  the  form  of  report  in  Belding     ords.     The  bill  was  dismissed. 
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III.  AS  TO  WHETHER  A  CERTAIN  INSTRUMENT  TOOK  EFFECT  AS  A 
CODICIL  OF  A  WILL. 

1.  In  General. 

Form  No.  17898.' 

Commonwealth  of  Massachusetts. 

Supreme  Judicial  Court. 

MiddleseoC,  ss.  In  Equity,  \^00. 

Charles  E.  Stewart,  executor,  petitioner, 

vs. 

Mary  B.  Stewart,  appellant  probate. 

Report. 

This  is  an  appeal  from  a  decree  of  the  Probate  Court  establishing 
the  instrument  as  a  third  codicil  to  the  will  of  Rensselaer  S.  Stewart. 
The  will  and  codicil  are  made  part  hereof.  They  were  written  by  the 
testator  with  his  own  hand.  This  document  was  dictated  by  him  to 
his  daughter  on  the  day  of  its  date,  and  the  three  witnesses  were 
called  by  his  direction. 

The  will  and  first  tzuo  codicils  were  written  by  the  testator  with  his 
own  hand.  The  document  presented  as  a  third  codicil  was  dictated 
by  him  to  his  daughter  on  the  day  of  its  date,  and  the  three  witnesses 
were  called  by  his  direction.  It  appeared,  if  material,  that  he 
expressly  contemplated  the  settlement  of  his  estate  by  his  son,  in 
conversations  before  and  after  executing  this  instrument;  that  some 
time  after  execution  he  handed  this  instrument  to  his  son,  to  be  used 
as  a  power  of  attorney;  that  it  was  returned  to  him  with  a  reported 
statement  from  a  bank  that  it  was  no  good  until  after  his  death,  and 
then  was  sealed  up  by  him  and  put  away  in  a  drawer  in  which  were 
his  will  and  numerous  other  papers.  I  find  that  if  the  paper  can 
operate  as  a  codicil  it  was  executed  animo  testandi.  The  testator's 
property  consisted  of  his  house  lot,  house  and  household  furniture, 
and  a  considerable  sum  of  money  in  savings  banks. 

On  the  foregoing  facts  I  find  and  rule  that  while  the  instrument 
operated  m  the  first  place  as  a  power  of  attorney  inter  vivos,  the  last 
words  ought  not  to  be  taken  only  in  their  narrow  and  strictly  gram- 
matical sense  as  seeking  merely  to  annex  another  incident  to  that 
power,  but  are  sufficient  to  constitute  and  do  constitute  a  codicil,  and 
I  admit  it  to  probate. 

April  26,  igOO.  Oliver  Wendell  Holmes,  C.  J.  S. /.  C. 

2.  Whether  Witnesses  Sig-ned  in  Presence  of  Testatrix. 

Form  No.  17899.* 

Commonwealth  of  Massachusetts. 
Supreme  Judicial  Court. 
Middlesex,  ss.  April  Sitting,  i<)00. 

1.  Massachusetts.  — SlAl.  (1893),  c.  6r.         2.  Massachusetts.  —  Stat.  (1893),  c.  6r. 

This  is  the  form  of  report  in  Stewart  This  is  the  form  of  report  in  Ray- 
V.  Stewart,  177  Mass.  493,  and  is  copied  mond  v.  Wagner,  178  Mass.  315,  and  is 
from  the  records.  The  decree  of  the  copied  from  the  records.  The  codicil 
probate  court  was  affirmed.  of  the  will  was  established. 
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James  M.  Raymond,  executor  of  will  of  Eliza  J.  Jones^ 

vs. 

Evelina  F.  Wagner,  appellant. 

Report. 

This  was  an  appeal  from  a  decree  of  the  Probate  Court  for  Middle- 
sex disallowing  a  codicil  to  the  will  of  the  above  named  testatrix,  and 
issuing  letters  testamentary  to  the  said  Raymond  diS  executor.  The 
codicil  simply  appointed  the  appellant  executor  in  place  of  the 
appellee. 

The  only  question  tried  before  me  was  whether  the  codicil  was 
signed  by  two  of  the  witnesses  in  the  presence  of  the  testatrix.  She 
lay  in  bed  in  one  room,  two  of  the  witnesses  signed  in  another  on 
the  other  side  of  an  entry,  and  the  codicil  immediately  thereafter 
was  shown  to  the  testatrix.  The  doors  were  open.  The  distance 
from  door-post  to  door-post  diagonally  along  the  line  of  vision  was 
about  nine  and  one-half  feet.  The  table  at  which  the  witnesses  sat 
was  just  inside  the  door  of  their  room,  and  the  distance  from  the 
table  to  the  bed  was  a  few  feet  greater.  The  evidence  as  to  the 
exact  positions  of  the  table  and  of  the  bed  was  conflicting  and  some- 
what uncertain.  I  was  satisfied,  however,  that  the  doors  were  open, 
and  that  the  bed  was  in  such  a  position  that  the  testatrix,  by  rising 
slightly,  her  legs  remaining  in  the  same  place,  could  have  seen  into 
the  other  room  and  could  have  seen  the  witnesses  as  they  signed. 
Whether  she  could  have  raised  herself  so  as  to  see  is  more  doubtful. 
I  did  not  find  that  she  could  have  done  so.  I  ruled  that  these  facts 
did  not  exclude  a  finding  that  the  codicil  was  witnessed  in  the  pres- 
ence of  the  testatrix,  and  I  found  as  matter  of  fact  and  also  ruled  as 
matter  of  law  that  the  witnesses  signed  in  her  presence. 

At  the  request  of  the  executor  under  the  will,  I  report  the  above 
facts  and  the  first  mentioned  ruling  to  the  full  court.  If  the  ruling 
was  right,  the  codicil  is  to  be  established;  otherwise,  such  decree  to 
be  ordered  as  seems  proper  to  the  full  court. 

O.  W.  Holmes,  C.  J.  S.  /.  C. 


REPUGNANCY. 

See  the  title  DEMURRERS,  vol.  6,  p.  294. 


REQUISITION. 


See  the  title  EXTRADITION,  vol.  8,  p.  475. 
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a.  Of  Account  Stated^  440. 
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c.  Of  Bill  of  Exchange  Accepted  for  Accommodation,   465. 
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(i)  On  Ground  of  Fraud,  468. 
(2)  On  Ground  of  Mistake,  469. 

e.  Of  Deed  of  Conveyance,  470. 

(i)  On  Ground  of  Fraud,  470. 
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g.  Of  Promissory  Note  and  Transfer  of  Shares  of  Stock,  498. 
h.  Of  Sale  of  Real  Estate  for  Want  of  Title  in  Vendor,  501. 
/.   Of  Subscription  to  Stock  of  a  Corporation,  502. 
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1.    Cancelling  Mortgage,  515. 
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CROSS-REFERENCES. 

For  Forms  in  Actions  to  Recover  on  the  Ground  of  Deceit,  see  the  title 
DECEIT  ^ACTION  OF),  vol.  6,  p.  106. 

For  Forms  relating  to  Deceit  as  a  Defense,  see  the  title  FRAUD,  vol. 
8,  p.  844. 

For  Form  of  a  Petition  for  an  Injunction  to  Restrain  Operation  of 
Fraudulent  Note  and  Deed  of  Trust,  see  the  title  IN/UNC- 
TIONS, vol.  9,  Form  No.  iogj4. 

For  Forms  relating  to  Mistake  as  a  Defense,  see  the  title  MISTAKE, 
vol.  12,  p.  357. 

For  Forms  in  Actions  to  Recover  Money  Paid  by  Mistake,  see  the  title 
MONEY  HAD  AND  RECEIVED,  vol.  12,  p.  360. 

See  also  the  GENERAL  INDEX  to  this  work. 
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I.  BILL,  COMPLAINT  OR  PETITION. 
1.  Fop  Reformation. 1 


1.  Requisites  of  Bill,  Complaint  or  Peti- 
tion, Generally.  —  For  the  lormal  pans 
of  a  bill,  complaint  or  petition  in  a  par- 
ticular jurisdiction  see  the  titles  Bills 
IN  Equity,  vol.  3,  p.  417;  Complaints, 
vol.  4,  p.  1019. 

Must  be  Definite  and  Certain.  —  The 
bill  or  complaint  must  be  definite  and 
certain  and  must  aver  positively  the 
facts  showing  that  the  plaintiff  is  enti- 
tled to  relief.  Norris  v.  Colorado  Tur- 
key Honestone  Co.,  22  Colo.  162; 
Citizens'  Nat.  Bank  v.  Judy,  146  Ind. 
322;  Thomason  v.  DeGreaver,  (Cal. 
1892)  31  Pac.  Rep.  567;  Osborn  v. 
Ketchum,  25  Oregon  352;  Meier  v. 
Kelly,  20  Oregon  86;  Hagenah  v.  Gef- 
fert,  73  Wis.  636;  Grossbach  v.  Brown, 
72  Wis.  458. 

Legal  Conclusions.  —  Theplainiiffmust 
in  his  bill  or  complaint  state  the  facts 
showing  to  what  relief  he  is  entitled, 
and  must  not  state  legal  conclusions. 
Hyland  v.  Hyland,  19  Oregon  51. 

Multifariousness.  —  As  in  other  suits, 
the  bill  must  not  be  multifarious. 
Marshall  v.  Means,  12  Ga.  61. 

Title  of  Plaintiff.  —Where  the  plaintiff 
is  not  a  party  to  the  instrument  which 
is  sought  to  be  reformed,  he  must  show 
his  right  to  maintain  the  proceeding. 
Moore  v.  Tate,  102  Ala.  320;  Pape  v. 
Kaough,  23  Ind.  App.  525. 

Grounds  for  Equitable  Belief,  Generally. 
—  The  bill  must  show  that  the  plaintiff 
is  entitled  to  equitable  relief.  Moore 
V.  Tate,  102  Ala.  320;  Lewis  v.  Lewis, 
5  Oregon  169.  And  must  allege  some 
ground,  such  as  fraud,  accident  or  mis- 
take. Strieker  p.  Tinkham,  35  Ga.  176; 
Newell  V.  Stiles,  21  Ga.  118;  Comer  v. 
Himes,  49  Ind.  482;  Hobbs  v.  La- 
grange County,  3  Ind.  183;  Brintnall 
7'.  Briggs,  87  Iowa  538;  Roberts  v. 
Chamberlain.  30  Kan.  677;  Evarts  7/. 
Steger,  5  Oregon  147;  Lewis  v.  Lewis, 
5  Oregon  169;  Hollenback's  Appeal, 
121  Pa.  St.  322.  Or  the  facts  from 
which  fraud,  accident  or  mistake 
is  necessarily  implied.  Hollenback's 
Appeal,  121  Pa  St.  322,  And  must 
show  that  plaintiff  has  some  equity 
superior  to  that  of  the  other  parties. 
Lumbert  v.  Hill,  41  Me.  475. 

A  general  charge  of  accident,  mis- 
take or  fraud  is  insufficient,  though  a 
plaintiff  is  not  bound  to  set  forth  in  his 
complaint  all  the  minute  facts  consti- 


tuting the  grievance  of  which  he  com- 
plains.    Kent  V.  Snyder,  30  Cal.  666. 

An  .illegation  that  one  estate  was 
agreed  for  and  another  accepted  is 
insufficient.  Comer  v.  Himes,  49  Ind. 
482;  Hobbs  z/.  Lagrange  County,  3  Ind. 
183. 

Fraud,  —  Where  the  ground  for  the 
reformation  of  the  contract  is  fraud,  the 
facts  constituting  the  fraud  must  be 
properly  charged.  Park  v.  Plodgett, 
etc.,  Co.,  64  Conn.  28;  Stephens  v. 
Murton,  6  Oregon  193. 

Mistake  —  Generally.  —  The  bill  or 
complaint  must  show  a  mistake  in 
some  matter  of  fact  or  of  law  which 
falls  within  the  general  principles  and 
calls  for  the  interposition  of  a  court  of 
chancery.  Wheaton  v.  -Wheaton,  9 
Conn.  96;  Casady  v.  Woodbury  County, 
13  Iowa  113;  Meier  v.  Kelly,  20  Oregon 
86.  And  the  mistake  must  be  alleged 
with  certainty.  Barfield  v.  Price,  40 
Cal.  535;  Newell  v.  Stiles,  21  Ga.  118; 
Farley  v  Bryant,  32  Me.  474;  Meier  v. 
Kelly,  20  Oregon  86;  Lewis  v.  Lewis, 
5  Oregon  169.  And  the  facts  showing 
that  a  mistake  was  made  must  be 
stated.  Hyland  v.  Hyland,  19  Oregon 
51.  But  where  the  bill  is  not  in  the 
accurate  and  technical  form  desirable, 
but  the  question  whether  there  was  a 
material  mistake  in  the  deed  is  sub- 
stantially presented,  so  that  it  cannot 
be  misapprehended,  the  court  will  take 
jurisdiction.  Tucker  v.  Madden,  44 
Me.  206. 

Of  Fact.  —  That  there  was  a  mistake 
of  fact  and  not  of  law  must  appear; 
that  something  has  been  inserted  con- 
trary to  the  intention  of  the  parties,  or 
that  something  has  been  omitted  which 
was  intended  to  be  inserted.  Barnes  v. 
Bartlett,  47  Ind.  98;  Kyes  v.  Merrill 
Furniture  Co.,  92  Wis.  32. 

That  mistake  was  mutual  must  be 
stated.  Newton  v.  Hull,  90  Cal.  487; 
Barfield  v.  Price,  40  Cal.  535;  Arter  v. 
Cairo  Democrat  Co.,  72  111.  434;  Bald- 
win V.  Kerlin.  46  Ind.  426;  Conaway  v. 
Gore,  24  Kan.  389;  Kreitz  v.  Frost, 
(Supreme  Ct.  Spec.  T.)  5  Abb.  Pr.  N. 
S.  (N.  Y.)  277;  Meier  v.  Kelly.  20 
Oregon  86;  Evarts  v.  Steger,  5  Oregon 
147;  Murdoch  v.  Leonard,  15  Wash. 
142. 

It  is  not  necessary  to  allege  a  mutual 
mistake  in  the  reduction  of  the  agree- 
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ment  to  writing.  If  by  the  mistake  of 
the  scrivener  or  by  any  other  inadvert- 
ence the  writing  does  not  express  the 
agreement  actually  made,  it  may  be 
reformed.     Born  v.  Schrenkeisen,   no 

N.Y.  55. 

Where  the  complaint  does  not  in  ex- 
press words  allege  a  mutual  mistake, 
but  does  distinctly  set  up  facts  from 
whi'ch  such  a  conclusion  is  inevitable, 
the  complaint  is  sufficient  to  confer 
jurisdiction  in  equity.  Murdoch  v. 
Leonard,  15  Wash.  142. 

That  mistake  is  material  and  that  it 
is  unjust  to  allow  it  to  stand  must  be 
shown  by  the  complaint.  Lewis  v. 
Lewis,  5  Oregon  169. 

Negligence  of  Plaintiff. — That  the 
mistake  did  not  arise  from  the  gross 
negligence  of  the  plaintiff  must  be 
shown.  Meier  v.  Kelly,  20  Oregon  86; 
Hyland  v.  Hyland,  19  Oregon  51;  Lewis 
V.  Lewis,  5  Oregon  169. 

It  is  not  rfecessary  to  allege  that  the 
mistake  was  such  that  the  plaintiff 
could  not  have  obtained  a  knowledge 
of  it  by  reasonable  diligence  when  he 
was  put  on  inquiry.  Monroe  v.  Skel- 
ton.  36  Ind.  302. 

Defendant' s  KnoxvUdge  of  Mistake.  — 
That  defendant  knew  of  the  erroneous 
description  of  the  premises  named  in 
the  deed  must  be  stated.  Cross  v. 
Bean,  81  Me.  525. 

In  California,  under  section  3399  of 
the  civil  code,  an  instrument  may  be  re- 
formed when,  through  fraud  or  mutual 
mistake  of  the  parties  or  a  mistake  of 
one  party,  which  the  other  at  the  time 
knew  or  suspected,  it  does  not  truly 
express  the  intention  of  the  parties. 
Cleghorn  v.  Zumwalt,  83  Cal.  155. 

Where  the  complaint  averred  that  the 
defendant  knew  at  the  time  of  the  ac- 
ceptance of  the  deed  that  the  plaintiff 
supposed  that  the  deed  described  and 
conveyed  only  the  undivided  half  of 
the  homestead  property,  it  was  held 
to  be  sufficient  to  bring  the  case  within 
the  above  section  of- the  code.  Holt  v. 
Holt,  120  Cal.  67. 

Demand  and  Refusal  to  Correct  Mis- 
take.—  A  demand  and  refusal  to  cor- 
rect the  mistake  should  be  alleged  in  the 
complaint.  Haussman  v.  Burnham, 
59  Conn.  117;  Axtel  v.  Chase,  77  Ind. 
74.  But  see  Walls  v.  State,  140  Ind. 
16,  in  which  Axtel  v.  Chase,  77  Ind.  74, 
is  distinguished.  See  also  Weathers  v. 
Hill,  92  Ala.  492,  where  it  is  held  that 
it  is  not  necessary  to  allege  a  prior 
request  for  the  correction  of  a  mis- 
take when  the  facts  stated  show  that 


such  a  request  would  have  been  use- 
less. 

Laches.  —  In  an  action  to  reform  an 
instrument,  the  bill  or  complaint  must 
show  that  the  plaintiff  has  not  been 
guilty  of  unreasonable  delay  after  the 
discovery  of  the  fraud  or  mistake. 
Essex  z'.  Day,  52  Conn.  483;  McNaugh- 
ten  V.  Partridge.  11  Ohio  223. 

Possession  of  Plaintiff. — That  the  plain- 
tiff is  in  possession  of  the  property  need 
not  be  alleged.  Rousseau  v.  Lambert, 
(Ky.  188S)  7  S.  W.  Rep.  923. 

That  respondent  is  meditating  taking 
advantage  of  erroneous  contract  must  be 
stated,  and  to  allege  merely  that  he  is 
able  to  take  such  advantage  is  not  suf- 
ficient. Thompsonville  Scale  Mfg.  Co. 
V.   Osgood.  26  Conn.  16. 

That  plaintiff  would  be  prejudiced  by 
failure  to  reform  the  contract  must  be 
alleged.  Conaway  v.  Gore,  24  Kan. 
389 

Offer  to  Do  Equity.  —  Where  the  action 
is  to  reform  a  written  contract,  the 
plaintiff  must  offer  in  his  bill  or  com- 
plaint to  do  equity  as  the  case  may 
require.  Boyce  v.  Watson,  20  Ga. 
517- 

Description  of  Contract  —  Generally.  — 
Where  the  court  is  requested  to  remodel 
a  contract  that  it  may  express  the  under- 
standing of  the  parties,  it  is  necessary 
that  both  the  defective  instrument  and 
the  real  agreement  should  be  embodied 
in  the  complaint  and  the  mistake 
pointed  out.  Ohlander  v.  Dexter,  97 
Ala.  476;  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.,  49  Conn.  167;  Thompsonville  Scale 
Mfg.  Co.  V.  Osgood,  26  Conn.  16;  Wall 
V.  Arrington,  13  Ga.  88;  Arler  v.  Cairo 
Democrat  Co.,  72  111.  434;  Walls  v. 
State,  140  Ind.  16;  Lear  v.  Praiher,  89 
Ky.  501;  Osborn  v.  Ketchum.  25  Oregon 
352;  .Meier  v.  Kelly.  20  Oregon  86; 
Hyland  v.  Hvland,  19  Oregon  51;  Lewis 
z.  Lewis.  5  Oregon  169. 

Copy  of  instrument  sought  to  be  re- 
formed must  be  set  out  in  the  com- 
plaint or  filed  with  it.  Overly  v.  Tipton, 
68  Ind.  410;  Plowman  v.  Shidler,  36 
Ind.  484. 

Prior  Parol  Contract. — Where  the 
purpose  of  the  hill  is  to  reform  a  writ- 
ten contract,  the  plaintiff  must  show  that 
the  parol  contract  was  made  prior  to  the 
execution  of  the  written  contract  and  in 
what  the  error  consists.  Bishop  v.  Clay 
F.  &  M.  Ins.  Co.,  49  Conn.  167. 

Consideration  of  contract  must  be  al- 
leged, as  equity  will  not  interfere  to 
correct  a  gift.  Conaway  v.  Gore,  24 
Kan.  389.     But  it  is  sufficient  to  allege 
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a  past  consideration.  Comstock  v. 
Coon,  135  Ind.  640. 

Inadequacy  of  consideration  is  not  an 
essential  averment  in  a  complaint  for 
reformation.  Wilson  v.  Moriarty,  88 
Cal.  207. 

Want  or  failure  of  consideration  is  in 
an  action  to  rescind  or  cancel  a  con- 
tract material,  and  should  be  alleged. 
Muzzy  V.  Tompkinson,  2  Wash.  616; 
Hick  V.  Thomas,  90  Cal.  2S9;  Alaniz  v. 
Casenave,  91  Cal.  41. 

Subsequent  Agreement  of  Parties.  —  An 
instrument  cannot  be  reformed  by  in- 
corporating in  it  a  subsequent  agree- 
ment between  the  parties.  Wilson  v. 
Moriarty,  88  Cal.  207. 

Sufficiency  of  Security.  —  A  party  is 
entitled  to  all  the  security  for  which  he 
contracted,  and  in  an  action  to  reform 
a  mistaken  description  of  the  land  cov- 
ered by  the  mortgage,  the  complaint 
need  not  aver  that  the  mortgage,  as  mis- 
takenly made,  is  not  sufBcienl  security. 
Stevens  v,  Holman,  112  Cal.  345. 

Abstract  of  Title. —  In  Georgia,  it  is 
held  that  a  proceeding  to  reform  an  in- 
strument does  not  fall  under  section 
431  of  the  code,  which  requires  that  the 
plaintiff  in  the  statutory  action  for  the 
recovery  of  land  should  annex  an  ab- 
stract of  title  relied  upon.  Prater  v. 
Bennett,  98  Ga.  413. 

Notice  to  Subsequent  Purchaser.  —  A 
bill  to  reform  a  deed  should  allege  that 
subsequent  purchasers  had  notice,  but 
where  this  allegation  is  omitted  the 
plaintiffs  should  be  allowed  to  amend. 
Cross  V.  Bean,  81  Me.  525. 

Weakness  of  mind  on  part  of  plaintiff 
need  not  be  averred  where  the  ground 
of  relief  is  fraud  or  mistake.  Wilson 
V.  Moriarty.  88  Cal.  207. 

Prayer  for  Belief.  —  Unless  prayed  for 
in  the  complaint,  the  plaintiff  is  not 
entitled  to  reformation  of  an  instru- 
ment.    Graham  v.  Castor,  55  Ind.  559. 

Precedent — Bill  of  Sale.  —  InMenomo- 
nee  Locomotive  Mfg. Co.  v.  Langworthy, 
18  Wis.  444,  the  complaint  alleged  in 
substance  that  on,  etc.,  the  defendant 
agreed  to  purchase  of  the  plaintiff,  for 
three  thousand  dollars,  certain  personal 
property  belonging  to  the  plaintiff  and 
then  being  upon  the  premises  occupied 
by  the  plaintiff,  which  property  was  then 
shown  to  defendant,  and  was  all  the 
property  of  the  plaintiff  then  remaining 
on  said  premises;  that  the  defendant 
agreed  to  execute  therefor  his  four 
promissory  notes  for  seven  hundred  and 
fifty  dollars  each,  payable  to  the  or- 
der of  one  Perkins,  and  indorsed  by 


him;  that  on  the  same  day  defendant 
gave  to  plaintiff  said  notes  and  re- 
ceived from  plaintiff's  secretary  a  bill 
of  sale.  This  instrument  was  set  out  in 
h(Bc  verba,  and  described  the  property 
sold  as  all  the  personal  property  remain- 
ing upon  the  premises  occupied  by  the 
plaintiff,  including  the  large  scales 
outside  the  building,  the  cupola  and 
blower,  line  shafting  and  all  machinery 
attached  that  may  be  removed  without 
injury  to  the  building,  with  tne  excep- 
tion of  the  boring  mill  in  the  machine 
shop,  the  axle  lathe,  planing  machine, 
large  engine  lathe  with  the  center 
shafting,  etc.  Among  the  excepted 
articles  mentioned  were  not  included 
those  hereinafter  described.  The  com- 
plaint then  alleged  that  at  the  time  of 
said  sale  to  defendant  there  were  upon 
said  premises  divers  articles  of  per- 
sonal property  which  formerly  belonged 
to  plaintiff,  and  which  it  had  before 
that  time  sold  to  divers  persons,  to  wit: 
one  boiler  used  in  plaintiff's  shop,  one 
locomotive  boiler,  one  engine  in  the 
shop,  eight  engine  tires  and  a  lot  of 
castings  for  the  Newhall  House  —  all 
of  the  value  of  about  three  thousand 
seven  hundred  dollars;  that  these  arti- 
cles were,  at  the  time  of  and  before 
such  purchase,  pointed  out  to  defend- 
ant by  plaintiff's  agents,  with  whom  he 
negotiated  said  purchase,  as  belonging 
to  other  persons  than  the  plaintiff,  and 
it  was  understood  between  the  parties 
that  plaintiff  did  not  sell  said  articles  to 
defendant,  and  defendant  did  not  pur- 
chase the  same;  that  plaintiff's  secretary 
made  said  bill  of  sale  in  haste,  and 
there  was  a  mistake  made  in  drawing 
it,  by  omitting,  after  the  words  "  per- 
sonal property,"  and  before  the  word  re- 
maining, the  words  "  belonging  to  said 
company,"  or  other  equivalent  words; 
that  plaintiff  had  brought  suit  in  said 
circuit  court  on  three  of  said  promissory 
notes  which  had  fallen  due,  and  said 
Langworthy  had  fraudulently  set  up  a 
defense  to  the  action,  on  the  ground 
that  the  articles  of  personal  property 
before  mentioned  as  on  said  premises 
at  the  time  of  said  sale  to  him,  and 
which  plaintiff  had  before  that  time 
sold  toother  persons,  were  embraced  in 
said  bill  of  sale,  and  were  sold  to  him, 
and  that  he  had  never  received  the 
same,  and  had  a  counterclaim  against 
the  plaintiff  therefor  to  the  amount  of 
two  thousand  five  hundred  dollars;  that 
the  court  had  thereupon  ruled  that  oral 
testimony  could  not  be  received  to  vary 
or  alter  said  written  contract,  and  that 
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the  plaintiff  was  therefore  compelled  to 
take  a  nonsuit  in  said  action.  Prayer, 
that  said  bill  of  sale  be  reformed  by  in- 
serting the  words  above  mentioned, 
and  for  general  relief. 

Bond.  —  In  Smith  v.  Allen,  i  N.  J.  Eq. 
43,  a  bill  to  reform  a  bond  was  sus- 
tained which  alleged  in  substance  that 
the  complainant  was  sheriff  of  Essex 
county.  Thatabout  the  twenty-fifth  day 
of  May,  1826,  there  was  placed  in  his 
hands  a  writ  of  capias  ad  satisfacien- 
dum, issued  out  of  the  inferior  court  of 
common  pleas  of  said  county,  against 
D.  K.  Alien,  at  the  suit  of  the  presi- 
dent, directors  and  company  of  the 
Paterson  bank,  for  nine  hundred  and 
seventy-nine  dollars  and  fifty-seven 
cents,  besides  interest;  and  that  on 
the  same  day  he  arrested  the  defend- 
ant, by  virtue  of  the  said  writ.  That  the 
said  D.  K.  Allen,  insisting  on  the 
benefit  of  the  prison  limits,  and  offer- 
ing sufficient  sureties,  the  complainant 
agreed  to  accept  the  same,  and  permit 
him  to  walk  within  the  said  limits. 
That  the  complainant  prepared  a  bond, 
which  was  on  the  same  day  executed 
by  the  defendants  in  this  case,  Allen, 
Cobb  and  Carrick;  and  thereupon  he 
permitted  the  said  defendant,  Allen,  to 
walk  within  the  limits  of  the  prison. 
That  on  the  same  day  the  said  Allen 
did  knowingly  and  intentionally  walk 
out  of  the  limits,  and  still  remains  out 
of  the  same,  against  the  condition  of 
the  bond.  That  the  complainant,  in 
the  hurry  of  business,  and  by  mere  acci- 
dent and  mistake,  in  drawing  the  said 
bond,  described  the  writ  in  the  reciting 
part  of  the  condition  of  the  bond,  as 
an  original  execution,  and  returnable 
the  fourth  Tuesday  of  April;  whereas 
the  said  writ  should  have  been  de- 
scribed as  a  ca.  sa.  post  fi.  fa.,  and 
returnable  the  fourth  Tuesday  in  June. 
That  the  writ  was  described  as  issuing 
for  the  sum  of  nine  hundred  and 
seventy-nine  dollars  and  fifty-seven 
cents,  with  interest  from  the  twentieth 
day  of  September,  1825;  whereas  on 
the  face  of  the  writ  it  purported  to  be 
for  the  sum  of  nine  hundred  and 
seventy-nine  dollars  and  fifty-seven 
cents  residue  of  damages  and  costs, 
but  was  indorsed  to  have  been  issued 
for  that  sum  with  interest  as  aforesaid, 
which  led  to  the  error,  if  any  it  is,  and 
that  this  was  through  mistake  and  in- 


advertence. That  the  plaintiff  in  the 
execution  threatened  to  proceed  against 
the  complainant  as  for  an  escape,  and 
refused  to  accept  an  assignment  of  the 
bond,  but  agreed  to  brinif  suit  thereon 
in  the  name  of  the  complainant.  An 
action  was  accordingly  commenced; 
and  a  declaration  having  been  filed, 
the  defendants  pleaded  {inter  alia)  that 
the  said  bond  was  not  given  to  the 
complainant  under  and  by  virtue  of 
the  arrest  of  the  said  D.  K.  Allen,  upon 
thesaid  writof  ca.  sa.  in  the  said  declara 
tion  mentioned;  under  which  plea  it  is 
supposed  they  intend  to  avail  them- 
selves of  the  said  mistakes.  That 
after  this  plea  pleaded,  the  bank  re- 
fused to  proceed  further,  but  left  the 
suit  to  be  carried  on  by  the  com- 
plainant at  his  own  expense,  and  have 
now  prosecuted  the  complainant  for  an 
escape.  The  bill  prayed  that  the  recital 
in  the  condition  of  the  said  bond  might 
be  reformed  and  corrected,  and  made 
according  to  the  fact  and  truth  of  the 
case;  and  that  the  defendants  might  be 
restrained  from  setting  up  or  insisting 
on,  by  way  of  defense,  the  aforesaid 
variance  or  discrepancy  between  the 
writ  and  the  recitals  in  the  condition 
of  the  bond;  and  that  the  defendants 
might  be  restrained  from  non-prossing 
the  complainants  for  not  replying  to 
said  plea  until  they  shall  have  an- 
swered, etc. 

A  bill  to  reform  a  replevin  bond, 
where  the  alleged  mistake  consists  in 
the  omission  to  insert  the  name  of  the 
defendant  in  the  body  of  the  instru- 
ment, which  contains  no  distinct  allega- 
tion that  it  was  the  intention  to  fill  the 
blank  in  the  bond  with  the  name  of 
the  defendant  in  replevin,  and  that 
the  omission  was  the  result  of  mutual 
mistake,  does  not  contain  sufficient 
allegations  to  warrant  the  interposition 
of  a  court  of  chancery.  Arter  v.  Cairo 
Democrat  Co.,  72  111.  434. 

1.  Beformation  of  Account  Stated. —  He 
who  seeks  to  open  an  account  stated 
or  settled  must  surcharge  or  falsify  or 
both.  That  is,  if  some  item  is  charged 
that  is  erroneous,  it  must  be  specifically 
pointed  out  which  is  the  falsification, 
and  if  some  item  is  omitted  it  must  be 
averred  which  is  to  surcharge  the 
account.  Liscomb  v.  Agate,  67  Hun 
(N.  Y.)  388. 
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(Conn.  Prac.  Act,  p.  27,  No.  9.) 

{^Commencement  as  in  Form  No.  5912.) 

1.  The  plaintiff  and  defendant,  having  had  mutual  dealings,  after- 
wards, on  April  10th,  i879,  came  to  a  mutual  accounting,  upon  which 
a  statement  of  such  accounts  was  made  in  writing,  of  which  Exhibit  A, 
hereto  annexed,  is  a  copy. 

2.  Since  said  statement  of  account,  the  plaintiff  has  discovered 
errors  and  false  charges  (or  credits,  or  botli)  therein,  of  which  he  was 
wholly  ignorant  at  the  time  of  such  settlement. 

3.  In  the  statement  of  said  account,  so  settled,  he  is  charged  {Here 
state  the  items  wrongfully  charged,  and  show  what  is  the  error). 

4.  The  following  items,  which  ought  to  have  been  entered  to  his 
credit  in  said  account,  were  wholly  omitted  therefrom,  by  mistake, 
to  wit:  {Here  set  forth  the  items,  with  date,  amount,  etc.) 

5.  The  foUovting  items  are  erroneous  in  amount,  in  this:  that  the 
credit  for  one  piano  should  have  been  of  %Jt.OO,  instead  of  only  %100 
{stating  briefly  the  grounds  why  it  should  have  been  more). 

6.  Said  account  ought  to  be  corrected  as  above  mentioned;  and 
the  balance  thereon  ought  to  be  %100  in  favor  of  the  plaintiff,  instead 
of  being  %500  in  favor  of  the  defendant. 

7.  As  soon  as  the  plaintiff  discovered  said  mistakes  and  errors,  he 
called  on  the  defendant,  on  May  1st,  i879,  and  pointed  out  the  same 
to  him,  and  requested  him  to  correct  the  same,  and  to  re-state  said 
account,  with  said  mistakes  and  errors  corrected;  but  he  refused  to 
do  so. 

The  plaintiff  claims, 

1.  That  he  may  be  let  in  to  prove  said  errors  and  mistakes  in  the 
stating  of  said  account. 

2.  $125  damages,  by  way  of  equitable  relief. 
{Concluding  as  in  Form  No.  5912.) 

b.  Of  Deed  of  Conveyance.* 

1.  See.  generally,  supra,  note  i,  p.  ^°  -vt^sx.  one  hundred  and  seven  and  a  half 
437.  feet,  thence  north  82°  west  eighty-eight 

2.  Precedents. —  In  Fischer  v.  Fischer,  feet,  thence  south  j>/^  qslsI  forty-one  and 
54  111.  231,  the  complaint,  to  which  no  a  half  ieti,  to  the  place  of  beginning, 
objection  was  made,  alleged:  That  in  for  the  sum  of  eighty  dollars;  that  he 
the  year  1857  complainant  "  bought  of  paid  out  of  his  own  means  the  pur- 
Theodore  Hilgard.  Senior,  the  following  chase  money  in  full  to  said  Hilgard  for 
described  real  estate  in  said  county,  said  lot  of  land;  that  he  has  paid  the 
to-wit:  a  tract  of  land  in  the  corpora-  taxes  on  said  land  faithfully  and  in- 
tion  of  West  Belleville,  being  a  part  of  variably  up  to  the  present  time;  that 
the  southwest  fractional  quarter  ot  sec-  he  has  built  a  house  on  said  land,  and 
tion  21,  in  township  ^w^(/)  north,  range  has  otherwise  improved  the  same,  and 
(<?)  west,  commencing  10°  east  fifty-  has  continued  to  reside  on  it  up  to  the 
seven  and  a  half  ieei  of  the  northeast  presenttime;  that  said  land  v/as  bought 
corner  of  Mill  and  ist  South  street  by  your  said  orator,  paid  for  by  him,  the 
(being  the  southeast  corner  of  Mr.  taxes  paid  on  it  by  him;  said  land  was 
[Frederick  V.  Schroder's  lot  2^^,  in  the  built  and  resided  on  by  him,  as  afore- 
y.o'wnolWest Belleville'),  \.\\&nc^sow'\.\i^i°  said,  and  that  it  is  his  property.  But 
east  12b  feet,  thence  north  7/°  east  your  orator  further  shows  unto  your 
fifty-nine  and  a  half  iceX.,  thence  north  Honor,  that,  though  the  aforesaid  land 
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was  bought  and  paid  for  by  him,  when 
the  deed  for  said  land  came  to  be  made 
by  said  Ililgard  and  wife  by  their  at- 
torney in  fact,  Edward  Titimann,  with- 
out the  knowledge  or  consent  of  your 
said  orator,  and  at  the  instigation  and 
instance  of  your  orator's  mother,  Chris- 
tina Wiemuller,  and  by  her  manage- 
ment and  contrivance,  with  said  Hilgard 
and  Tittmann,  the  said  deed  was  made 
and  executed  to  Paulus  Fischer,  the 
minor  brother  of  your  orator  —  he,  the 
said  Paulus,  being  under  age  and  with- 
out the  least  agency  in  the  matter  of 
buying  said  land  or  procuring  said 
deed,  and  in  truth  and  in  fact,  the  said 
Paulus  never  thought  of  purchasing 
said  land,  nor  of  paying  for  the  same, 
nor  of  getting  a  deed  therefor,  and 
never  paid  a  cent  of  tax  thereon.  Your 
orator  further  shows  unto  your  Honor, 
that  ever  since  the  making  of  said  deed 
it  has  been  the  understanding,  by  and 
between  all  the  parties  concerned,  that 
said  land  was  bought  and  paid  for  by, 
and  belonged  to,  your  orator,  and  that 
a  deed  was  at  some  time  to  be  executed 
to  him  for  it.  But  the  grantee  in  said 
deed  being  your  orator's  younger 
brother,  your  orator  has  never  urged 
the  matter  of  said  deed  until  now  that  he 
is  about  to  be  disturbed  in  his  owner- 
ship, his  said  brother  being  dead.  Your 
orator  further  shows  unto  your  Honor 
that  the  said  Paulus  Fischer,  )'our 
orator's  brother,  died  about  two  weeks 
previous  to  the  filing  of  this  bill,  leav- 
ing surviving  him  his  widow,  Mar- 
garetha  Fischer,  and  an  infant  son  about 
two  weeks  old,  and  not  yet  named.  In 
consideration  of  the  premises,  your 
said  orator  prays  your  Honor  that  the 
said  Margaretha  F'ischer  and  the  said 
Fischer,  infant  son  of  said  Paulus 
Fischer,  deceased,  be  made  parties  de- 
fendant to  this  bill  of  complaint;  that 
they  be  commanded  to  appear  at  the 
next  term  of  this  Honorable  court,  and 
fully  answer  the  several  allegations  of 
this  bill;  that  a  guardian  ad  litem  be 
appointed  for  said*  minor  child,  and 
that  on  a  hearing  of  this  cause,  your 
Honor  will  decree  that  said  deed  be 
corrected  or  that  a  proper,  good  and 
sufficient  deed  be  executed  by  the 
master  in  chancery  to  your  orator  for 
said  land,  and  that  your  Honor  will 
grant  such  other  and  further  relief  as 
the  nature  of  the  case  may  demand." 
In  Hamar  v.  Medsker,  60  Ind.  413,  the 
complaint,  which  was  held  sufficient, 
alleged,  in  substance,  that,  on  the  nine- 
teenth day  of  August,   1871,    Mary  J. 


Medsker,  now  deceased,  was  the  owner, 
in  her  own  right,  of  certain  real  estate 
situate  in  the  county  of  Hamilton  and 
state  of  Indiana,  being  forty  acres, 
more  or  less,  which  was  fully  described 
by  metes  and  bounds;  that  on  that  day 
the  plaintiff  purchased  the  same  of  her 
for  the  sum  of  one  thousand  six  hun- 
dred dollars,  in  hand  paid  to  said  Mary 
J.,  and  on  the  same  day,  in  pursuance  of 
his  purchase,  took  possession  of  the 
land;  that  on  the  same  day  Mary  J. 
Medsker,  together  with  her  husband, 
Jacob  Medsker,  in  order  to  convey  to 
the  plaintiff  the  land  so  purchased  by 
him,  executed  a  conveyance  to  him, 
duly  signed,  sealed  and  acknowledged 
by  said  Mary  J.  and  her  said  husband; 
that,  by  mistake  of  the  draftsman  who 
wrote  the  deed,  the  description  of  the 
land  therein  was  defective,  in  this,  that, 
after  the  words  commencing  "eighty 
rods  west,"  the  words  "of  the  southeast 
corner  of  the  southeast  quarter"  were 
omitted,  and  that  in  consequence  the 
starting-point,  in  describing  the  metes 
and  bounds  of  said  tract  of  land,  was 
inaccurately  stated;  that  the  tract  of 
land  first  described  was  the  identical 
tract  of  land  intended  to  be  conveyed 
by  said  deed  at  the  time  of  the  execu- 
tion thereof  by  all  the  parties  thereto, 
being  the  same  tract  that  the  plaintiff 
purchased,  paid  for  and  took  possession 
of  as  before  stated;  that  the  plaintiff 
put  his  deed  upon  record,  and  did  not 
discover  the  defect  in  the  description 
until  after  the  death  of  said  Mary  J. 

Prayer  for  a  reformation  of  the  deed 
and  the  correction  of  the  mistake. 

In  Perry  v.  Knight,  S5  Me.  184,  the 
bill,  which  was  held  to  be  sufficient, 
alleged  in  substance  that  Henry  Knight 
and  James  Perry  were  the  owners  in 
common  of  a  right  of  way  forty-one 
and  one-half  feet  long,  extending  back 
from  Mechanic  street  in  Camden,  and 
fourteen  feet  wide.  This  right  of  way 
was  between  the  Knight  building  and 
the  building  then  owned  by  Perry. 
The  building  which  Knight  had  then 
built,  upon  his  lot  adjoining  this  right 
of  way,  was  about  fifty  and  one-half 
feet  deep,  extending  back  from  the 
street  nine  feet  beyond  the  fourteen- 
foot  right  of  way.  Knight  was  anxious 
to  acquire  a  right  of  way  over  this  nine 
feet  in  the  rear  of  the  forty-one  and 
one-half  foot  right  of  way;  Perry  was 
anxious  to  acquire  the  whole  title  to 
the  portion  of  the  right  of  way  nine 
feet  in  width,  adjoining  his  property, 
of  the  right  of  way  forty-one  and  one- 
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half  feet  long  and  fourteen  feet  wide, 
which  would  leave  a  right  of  way  in 
common  five  feet  wide  and  forty-one 
and  one-half  feet  long  to  be  enjoyed 
between  himself  and  Henry  Knight. 

To  carry  out  these  objects,  Perry 
made  a  deed  to  Knight  of  the  right  of 
way  in  common  over  a  strip  of  land  in 
the  rear  of  the  forty-one  and  one-half 
foot  right  of  way,  nine  feet  long  and 
live  feet  wide,  and  Knight  upon  his 
part  was  to  quitclaim  his  interest  in  a 
strip  adjoining  the  land  of  Perry  nine 
feet  wide  the  whole  length  of  the  forty- 
one  and  one-half  foot  right  of  way; 
thus  leaving  a  continuous  right  of  way 
from  Mechanic  street  to  the  rear  of  the 
lot  fifty  and  one-half  feet  long  and  five 
feet  wide,  to  be  used  in  common  by 
both  Perry  and  Knight.  By  a  mistake 
of  the  scrivener  in  drawing  the  deeds, 
the  deed  of  Knight  to  Perry  contained 
precisely  the  same  clause  that  the  deed 
of  Perry  to  Knight  contained  as  to  the 
use  and  occupation  of  the  right  of  way, 
viz:  said  right  of  way  to  be  kept  open 
and  free  for  passage  and  repairs  for 
said  Henry  Knight  and  James  Perry, 
their  heirs  and  assigns  forever,  and  was 
thus  made  in  fact,  as  the  plaintiffs  al- 
leged, entirely  inoperative  as  a  convey- 
ance of  any  interest  in  the  nine-foot 
strip  to  Perry. 

The  bill,  after  setting  out  these  facts, 
alleged  that  the  deed  was  accepted  by 
Perry  with  the  full  belief  that  it  was  a 
full  compliance  with  said  agreement, 
and  that  its  terms  were  in  accordance 
with  the  clear,  mutual  intent  and  un- 
derstanding of  the  parlies  thereto;  that 
upon  a  more  careful  examination  of 
said  deed  from  said  Knight  it  was  dis- 
covered that,  by  reason  of  the  mistake 
of  the  scrivener  (above  stated),  said 
Knight  retained  and  still  retains  his 
interest  in  said  right  of  way,  and  noth- 
ing in  fact  was  conveyed  by  said  deed 
to  the  plaintiff.  Whereupon,  he,  said 
Knight,  was  requested  to  correct  said 
error,  or  release  and  convey  to  the 
plaintiff  in  accordance  with  said  agree- 
ment and  understanding  and  intent  of 
the  parties  thereto,  which  he  refused 
to  do. 

In  Hyde  v.  Warren.  46  Miss.  13,  a 
bill  was  held  sufficient  which  charged 
in  substance  that  one  Dearing  and  wife, 
on  the  seventeenth  day  of  September, 
1863,  sold  and  conveyed  to  Warren  and 
M.  F.  Hyde,  2^  feme  covert,  and  the  wife 
of  A.  J.  Hyde,  a  tract  of  land  in  Clark 
county,  which  was  described  in  the  deed 
exhibited   with   the   bill,    for   fourteen 


thousand  dollars;  that,  on  the  tenth 
day  of  August,  1866,  Hyde  and  wife 
conveyed  the  same  land  to  Warren  for 
five  thousand  dollars,  but,  by  accident 
or  design,  misdescribed  the  land  by 
impossible  land-office  divisions,  so  as 
to  destroy  the  identity;  that  it  was 
really  the  intention  of  the  parties  to 
buy  and  convey  the  same  land  which 
Dearing  and  wife  had  sold  to  Warren 
and  Mrs.  Hyde;  that  Warren  after- 
ward, on  the  eleventh  day  of  February, 
1867,  desiring  to  get  credit  and  ad- 
vances from  Patrick,  Irwin  &  Co., 
mortgaged  to  them  the  same  land  con- 
veyed to  him  by  Hyde  and  his  wife, 
inserting  in  the  mortgage  the  same  er- 
roneous and  impossible  numbers,  but 
intending  to  mortgage  the  very  land 
which  Dearing  and  wife  had  conveyed 
to  Warren  and  Mrs.  Hyde;  that  the 
mortgage  debt  not  being  paid  by  War- 
ren, the  mortgage  was  foreclosed  and 
the  land  sold  to  James  Patrick,  a  mem- 
ber of  the  firm  of  Patrick,  Irwin  &  Co. 
The  bill  then  stated  that  Hyde  and  his 
wife  had  commenced  "some  sort  of" 
proceedings  in  the  probate  court  of 
Clark  county  for  a  partition  of  the  land 
between  Mrs.  Hyde  and  Warren,  well 
knowing  that  they  had,  in  fact,  con- 
veyed to  Warren  the  same  land,  but 
designing,  corruptly,  to  avail  them- 
selves of  the  mistake  in  the  description 
of  the  land.  The  bill  prayed  for  an  in- 
junction restraining  Hyde  and  wife 
from  further  prosecuting  their  proceed- 
ings for  partition  of  the  land;  that  the 
mistakes  above  referred  to  in  the  de- 
scriptive part  of  the  deeds  be  corrected, 
and  the  title  to  the  lands  actually  in- 
tended to  be  conveyed  and  mortgaged 
be  decreed  to  Patrick,  the  purchaser 
under  the  mortgage. 

A  bill  praying  reformation  of  a  deed 
on  the  grounds  that  "  There  occurred 
an  unintentional  clerical  error,  the 
west  half  of  section  /,  township  j, 
range  J",  west,  containing  three  hundred 
and  twenty-tivo  jo-ioo  acres,  described 
as  part  of  the  Alloway  plantation,  was 
conveyed,  whereas  it  ought  to  have 
been  the  south  half  of  said  section, 
which  is  part  of  said  plantation,  the 
north  half  being  part  of  the  Wakefield 
plantation,  also  owned  by  W.  H.  Dun. 
bar,  and  which  adjoined  Alloway;  that 
in  the  deed  to  her  there  is  the  same 
clerical  mistake,  that  JV.  H.  Dunbar 
never  intended  to  mortgage  the  north 
half,  but  did  intend  to  incumber  the 
south  half  of  the  section,"  was  held 
not  to  set  out  the  mistakes  with  suf- 
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ficient  precision  and  definiteness  and 
was  held  bad  on  demurrer.  Dunbar 
V.  Newman,  46  Miss.  231. 

In  Read  v.  Cramer,  2  N.  J.  Eq.  277, 
the  complaint  alleged  in  substance 
that  in  the  year  1834  all  the  real  estate 
of  Charles  Loveland,  in  the  township 
of  Little  Eggharbor,  in  the  county  of 
Burlington,  containing  three  hundred 
acres  more  or  less,  was  sold  by  the 
sheriff  of  said  county,  by  virtue  of  an 
execution  issued  out  of  the  court  of 
chancery,  upon  a  decree  of  foreclosure, 
and  that  the  complainant,  having  be- 
come the  purchaser  of  the  whole  of  the 
said  real  estate  at  the  said  sale,  a  deed 
therefor  was  executed  to  him  by  the 
sheriff,  and  the  complainant  thereupon 
entered  into  possession  of  the  premises. 
That  on  the  fifth  day  of  May,  1S35,  the 
complainant  offered  the  said  premises 
for  sale  at  public  auction,  having  first 
caused  a  map  or  draft  thereof  to  be 
made  by  a  surveyor;  and  on  the  day  of 
sale,  among  other  parcels,  he  offered 
for  sale  by  the  acre  a  piece  of  salt- 
marsh  or  meadow,  as  represented  upon 
said  map,  containing  fifteen  acres,  and 
caused  it  to  be  publicly  proclaimed 
that  the  said  lot,  as  represented  on  the 
map,  would  be  sold  for  fifteen  acres, 
and  whether  it  contained  more  or  less, 
the  purchaser  should  pay  for  that  quan- 
tity. That  the  lot  so  exposed  to  sale 
was  cried  off  to  Charles  Cramer,  one 
of  the  defendants,  at  the  rate  of  twenty 
dollars  and  five  cents  per  acre,  amount- 
ing in  the  whole  to  the  sum  of  three 
hundred  dollars  and  seventy-five  cents; 
who  thereupon,  in  compliance  with  the 
conditions  of  sale,  by  a  memorandum 
indorsed  on  the  conditions,  acknowl- 
edged himself  to  be  the  purchaser  at 
the  price  aforesaid.  That  the  com- 
plainant and  his  wife  made  and  exe- 
cuted a  deed  for  the  said  fifteen  acres, 
as  described  upon  the  said  map,  and 
had  it  ready  for  delivery  on  the  fourth 
Tuesday  of  May,  1835,  when,  by  the 
conditions  of  sale,  the  deed  was  to  be 
delivered;  on  which  day  the  said 
Charles  Cramer,  accompanied  by  his 
father,  Isaac  Cramer,  called  to  receive 
the  deed.  On  reading  over  the  de- 
scription to  Charles  Cramer,  as  con- 
tained in  the  deed  and  drawn  upon  the 
map,  he  suggested  a  change  in  the 
description  which  would  render  the 
boundary  more  satisfactory,  and  avoid 
controversy  with  the  adjoining  pro- 
prietors, who  were  contentious  men; 
whereupon  the  description  was  altered 
to  meet  the  views  of  the  purchaser,  and 


a  new  deed  drawn,  executed  and  de- 
livered. That  soon  afterward  the  com- 
plainant was  informed  that  he  had 
been  deceived  by  the  purchaser,  and 
that  the  tract  as  described  in  the  deed, 
instead  of  fifteen  acres,  contained  near 
fifty.  That  the  complainant  thereupon 
caused  the  said  tract  to  be  surveyed, 
and  ascertained  that  it  contained  forty- 
two  acres,  being  twenty-seven  acres 
more  than  were  intended  to  be  con- 
veyed. That  the  complainant  was  un- 
acquainted with  the  boundaries  of  the 
tract  purchased,  and  from  the  loose- 
ness and  generality  of  the  description 
contained  in  the  sheriff's  deed  to  him, 
he  was  unable  to  ascertain  the  same; 
and  that  the  surveyor  who  ran  out  and 
mapped  the  tract  preparatory  to  the 
snle  by  complainant,  and  who  lived  in 
the  neighborhood,  was  misinformed  as 
to  the  extent  of  the  complainant's  title, 
and  did  not  include  in  his  map  a  part 
of  the  land  owned  by  complainant,  and 
which  by  the  change  of  description  was 
included  in  the  deed  from  the  complain- 
ant to  Charles  Cramer.  That  the  deed 
was  executed  by  the  complainant  and 
his  wife  to  Cramer  with  the  intention 
of  conveying  fifteen  acres,  as  described 
upon  the  map,  whereas,  by  the  false 
and  fraudulent  representations  of  the 
defendants,  it  was  made  to  convey 
forty-two  acres;  and  that  all  that  part  * 
of  the  meadow  exceeding  fifteen  acres 
was  obtained  by  fraud  and  false  repre- 
sentations, and  without  any  considera- 
tion whatever.  That  complainant  has 
offered  either  to  repay  the  purchase- 
money  and  receive  a  reconveyance  for 
the  premises  described  in  the  deed,  or 
to  confirm  the  conveyance,  upon  the 
purchaser  paying  for  the  excess  the 
price  at  which  he  purchased  the  fifteen 
acres,  both  of  which  offers  were  de- 
clined by  the  purchaser. 

The  bill  prayed  that  the  deed  might 
be  rectified  according  to  the  true  intent 
and  meaning  of  the  parties,  or  declared 
inoperative  and  void  as  to  the  excess 
over  fifteen  acres  as  described  upon  the 
map;  or  that  the  said  Charles  Cramer 
be  decreed  either  to  pay  for  the  excess 
of  twenty-seven  acres  at  the  rate  of 
twenty  dollars  and  five  cents  by  the 
acre,  with  interest  from  the  date  of  the 
purchase,  or  to  reconvey  the  said  ex- 
cess to  the  complainant,  and  to  satisfy 
him  for  the  proceeds  thereof  converted 
by  the  said  Charles  Cramer  to  his  own 
use  from  the  date  of  the  deed;  the 
value  to  be  ascertained  by  a  master  of 
the  court. 
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Form  No.  1790  i .' 

(Conn.  Prac.  Act,  p.  122,  No.  199.) 

{Commencement  as  in  Form  No.  5913.) 

1.  On  April  Isi,  iS79,  the  defendant  executed  and  delivered  to 
the  plaintiff  a  deed,  of  which  Exhibit  A,  hereto  annexed,  is  a  copy. 

2.  The  description  therein  given  of  the  premises  intended  to 
be  conveyed  thereby  was  erroneous,  and  does  not  describe  any  premi- 
ses whatever,  because  the  word  "southerly,"  as  last  used  in  said 
description,  was  inserted,  by  mistake  of  the  parties  to  said  deed, 
instead  of  the  word  "northerly." 

3.  In  order  to  make  said  deed  pass  the  premises,  and  to  make  it 
conform   to  the   actual   intention  of   the    parties,   said   description 


The  chancellor  decreed  that  Charles 
Cramer  reconvey  to  the  heirs  at  law  of 
Read  the  excess  of  the  land  conveyed, 
and  that  the  present  deed  be  rectified, 
and  that  the  bill  be  dismissed  as  to 
Isaac  Cramer. 

In  Hinchliff  z:  Hinman,  18  Wis.  130, 
the  complaint  alleged  in  substance  that 
in  November,  1857,  the  plaintiff  and  his 
brother,  Hinchliff  Hinchliff,  and  their 
father,  William  Hinchliff,  since  de- 
ceased, entered  into  an  agreement  by 
which  said  William  agreed  to  convey 
to  the  plaintiff  and  his  brother,  to  be 
held  by  them  in  common,  certain  real 
property  in  Dodge  county,  to  wit,  the 
southwest  quarter  of  the  southwest 
quarter  and  the  southeast  quarter  of 
the  southwest  quarter  of  S.  12,  T.  10 
N.,  R.  13  E.  (the  title  to  which  was 
then  in  him),  and  the  consideration 
therefor  was  fi.Ked  by  the  parties  at 
two  hundred  dollars;  that,  to  carry  into 
effect  this  agreement,  r-aid  William  and 
his  wife,  Parthena  (one  of  the  defend- 
ants), on  the  twenty-sixth  day  of  said 
month  of  November  duly  executed  and 
acknowledged  their  warranty  deed, 
whereby  they  conveyed  to  the  plaintiff 
and  said  Hinchliff  Hinchliff  the  south- 
east quarter  of  the  southeast  quarter 
and  the  southwest  quarter  of  the  south- 
east quarter  of  said  section  12.  which 
deed  was  duly  recorded  in  February, 
1862;  that  the  plaintiff,  in  accordance 
with  the  agreement  aforesaid,  paid  said 
William  two  hundred  dollars  for  said 
premises,  and  the  plaintiff,  the  said 
Hinchliff  Hinchliff,  immediately  en- 
tered into  possession  of  the  lands  in- 
tended to  be  conveyed  by  said  deed, 
as  first  above  described;  that  by  mis- 
take of  the  conveyancer  in  drawing  said 
deed,  the  words  "southwest  quarter 
of    the   southeast    quarter"    were    in- 


serted instead  of  the  words  "  southwest 
quarterof  the  south  west  quarter,"  which 
mistake  was  not  discovered  by  or  known 
to  the  grantees  for  a  longtime  after  the 
deed  was  executed  and  the  considera- 
tion paid;  that  said  William  Hinchliff 
never  owned  said  southwest  quarter  of 
the  southeast  quarter  of  said  section; 
that  said  southwest  quarter  of  the 
southwest  quarter  of  said  section,  on 
said  twenty-sixth  day  of  November, 
1S57,  went  into  the  actual  occupancy 
of  the  plaintiff  and  said  Hinchliff 
Hinchliff,  and  is  still  occupied  and  cul- 
tivated by  the  plaintiff;  that  said  Hinch- 
liff Hinchliff  and  wife,  for  a  valuable 
consideration,  conveyed  the  south  half 
of  the  southwest  quarter  of  said  section 
12  by  deed  executed  in  June,  1861, 
and  recorded  in  the  following  Septem- 
ber, so  that  all  the  title  and  interest  of 
the  plaintiff  and  Hinchliff  Hinchliff  in 
the  southwest  quarter  of  said  south- 
west quarter  became  and  remain  vfested 
in  the  plaintiff;  that  said  William  Hinch- 
liff died  in  December,  i860,  intestate, 
and  at  the  time  of  his  decease  said  mis- 
description had  not  been  discovered; 
that  the  defendant  Hinman  is  the  ad- 
ministrator of  said  William,  duly  ap- 
pointed, etc.;  that  sundry  of  the  other 
defendants  are  children  and  heirs  at 
law  of  said  William,  and  the  defend- 
ants George  Higbee  and  Tracy  Harris, 
husbands  of  the  two  female  heirs.  The 
plaintiff  demanded  judgment  that  said 
deed  of  William  Hinchliff  be  reformed 
by  inserting  the  words  "southwest 
quarterof  the  southwest  quarter,"  in- 
stead of  southwest  quarter  of  the  south- 
east quarter,"  etc.  Relief  was  granted 
to  plaintiff  as  prayed. 

1.  See,   generally,    supra,  note  i,  p. 
437- 
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should  be  amended  by  substituting  the  word  "northerly,"  for  the 
word  "southerly,"  where  the  latter  word  is  last  used  therein. 

4.  The  plaintiff  has  paid  to  the  defendant  the  contract  price  for 
said  premises. 

5.  The  plaintiff,  on  May  1st,  i879,  told  the  defendant  of  said 
mistake,  and  asked  him  to  execute  a  new  and  proper  deed,  in 
order  to  pass  the  title,  but  the  defendant  refused  to  do  so. 

The  plaintiff  claims  that  said  deed  be  reformed  by  correcting  said 
mistake. 

(^Concluding  as  in  Form  No.  5912.) 

Form  No.  17902.' 

(  Tit/e  of  court  and  cause  as  in  Form  No.  5915. ) 

John  Doe,  plaintiff,  complains  of  Richard  Roe,  defendant,  and 
says: 

That  heretofore,  to  wit,  on  the  first  day  oi  June,  iS99,  the  defend- 
ant, in  consideration  of  the  sum  of  t/iree  thousand  dollars,  sold  to 
defendant  certain  real  estate  situate  in  said  county  of  Posey  and 
state  of  Indiana,  described  as  follows,  to  wit:  {describing  it). 

That  on  said  yfri-/ day  oi  June,  iS99,  said  defendant  executed  to 
plaintiff  a  deed,  intending  thereby  to  convey  to  plaintiff  the  premises 
above  described;  that  by  the  mistake  of  the  scrivener  who  drew 
said  deed  and  by  the  mutual  mistake  of  plaintiff  and  defendant, 
instead  of  the  description  above  set  forth,  the  following  description 
was  set  out  in  said  deed,  to  wit:  {State  description  as  in  the  deed); 
that  by  the  mutual  mistake  of  the  parties  to  said  deed,  said  deed 
with  the  aforesaid  erroneous  description  was  delivered  and  accepted, 
the  said  parties  supposing  that  it  correctly  described  said  real  estate 
as  aforesaid. 

That  on  the  tenth  day  oi  June,  iS99,  plaintiff  demanded  of  defend- 
ant that  he  correct  the  said  mistake,  but  defendant  refused  and  still 
refuses  so  to  do. 

Wherefore  plaintiff  prays  that  the  aforesaid  deed  may  be  reformed 
so  as  properly  to  describe  said  premises  and  for  all  other  proper 
relief. 

{Signature  and  verification  as  in  Form  No.  5915.) 

Form  No.  17903.' 

(  Tit/e  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  on  tht  first  day  oi  June,  iS99,  the  defendant  executed 
and  delivered  to  this  plaintiff,  under  his  hand  and  seal,  a  deed,  of 
which  the  following  is  a  copy  {Here  set  out  a  copy  of  the  deed,  giving  a 
description  of  the  premises  conveyed  thereby). 

2.  That  the  description  given  in  said  deed  of  the  premises  intended 
thereby  to  be  conveyed  was  erroneous  and  in  fact  does  not  describe 

1.  See,  generally,  supra,  note  i,  p.  437. 
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any  premises  whatever;  that  the  word  "easterly  "  as  last  used  in  said 
description  was  inserted  by  mistake  of  the  parties  to  the  said  deed 
instead  of  the  word  "westerly,"  which  should  have  been  used  instead 
thereof;  that  in  order  to  make  said  deed  pass  any  premises  whatever 
to  this  plaintiff  and  to  make  it  conform  to  the  actual  intention  of 
the  parties  thereto,  it  is  necessary  that  the  description  therein  should 
be  amended  by  substituting  the  word  "westerly"  for  the  word 
"easterly"  where  the  said  word  "easterly"  is  last  used  (or  should  be 
amended  so  as  to  read  as  folloivs:  —  inserting  the  description  desired  by 
way  of  amendment). 

3.  That  this  plaintiff  has  paid  to  the  defendant  for  the  aforesaid 
premises  the  consideration  expressed  in  the  said  deed. 

Wherefore  this  plaintiff  demands  judgment  that  the  said  deed  be 
reformed  as  aforesaid  and  for  his  costs  in  this  action. 

(^Signature,  office  address  of  attorney,  and  verification  as  in  Form  No. 
1U57.) 

c.  Of  Lease. 

Form  No.  I  7904  .' 
(Conn.  Prac.  Act,  p.  26,  No.  6.) 

(^Commencement  as  in  Form  No.  6912.') 
(First  count  on  promissory  note.) 
Second  count. 

1.  On  Afay  1st,  i878,  the  plaintiff  and  defendant  executed  a  lease 
under  seal  of  the  house  No.  4(?  Ki/ig  street,  New  London,  of  which 
Exhibit  A,  hereunto  annexed,  is  a  copy. 

2.  The  agreement,  pursuant  to  which  said  lease  was  executed,  was 
for  a  lease  of  said  house  for  two  years  only. 

3.  In  drawing  said  lease,  the  scrivener,  by  mistake,  made  the  term 
of  the  \ea.se  five  years,  instead  of  two. 

4.  The  plaintiff,  relying  upon  the  accuracy  of  the  scrivener,  did 
not  read  the  lease,  nor  discover  this  change  until  J'anuary  1st,  i87P, 
when  he  notified  the  defendant  thereof,  and  requested  him  to  join 
in  an  indorsement  on  the  lease,  or  other  suitable  writing,  to  rectify 
the  error. 

5.  The  defendant  then  and  ever  since  has  refused  to  join,  in  any- 
way, in  rectifying  the  error. 

The  plaintiff  claims, 

1.  $1,200  damages,  upon  the  first  count. 

2.  A  reformation  of  the  lease. 
{Concluding  as  in  Form  No.  5912.) 

2.  Fop  Rescission  or  Cancellation.^ 
a.  Of  Agreement  to  Purchase  Land. 

1.  See  supra,  note  i,  p.  437.  in  Equity,  vol.  3,  p.  417;  Complaints, 

2.  Requisites  of  Bill,  Complaint  or  Peti-     vol.  4,  p.  ICI9. 

tion,  Generally.  —  For  the  formal  parts  Must  be  Definite  and  Certain.  —  The 
of  a  bill,  complaint  or  petition  in  a  par-  bill  or  complaint  must  be  definite  and 
ticular  jurisdiction  see  the  titles  Bills    certain,  and  must  state  positively  the 
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facts  showing  that  plaintiff  is  entitled 
to  relief.  Pedrorena  v.  Hotchkiss,  95 
Cai.  636;  Maggini  v.  Pezzoni,  76  Cal. 
631 ;  Russell  v.  Mixer,  42  Cal.  475; 
Purdy  V.  BuUard,  41  Cal.  444;  Har- 
rington V.  Rutherford,  38  Fla.  321; 
Brown  v.  Carpenter,  57  N.  J.  Eq.  23. 

Legal  Conclasions.  —  The  plaintiff 
must  in  his  bill  or  complaint  allege 
facts  and  not  legal  conclusions.  Rey- 
nolds V.  Excelsior  Coal  Co.,  icx)  Ala. 
296;  Piedmont  Land  Imp.  Co.  v.  Pied- 
mont Foundry,  etc.,  Co.,  96  Ala.  389; 
Goree  v.  Clements,  94  Ala.  337; 
Birmingham  Warehouse,  etc.,  Co.  v. 
Elyton  Land  Co.,  93  Ala.  549;  Hick  v. 
Thomas,  90  Cal.  289;  Mattair  v.  Payne, 
15  Fla.  682;  Harding  v.  Des  Moines 
Nat.  Bank,  8r  Iowa  499;  State  v.  Will- 
iams, 39  Kan.  517 

Title  of  plaintiff  to  relief  must  be 
shown.  Coe  v.  Turner,  5  Conn.  86; 
Carter  v.  Carter,  82  Va.  624;  Drown  v. 
Ingels,  3  Wash.  424;  Beard  7).  Arbuckle, 
19  W.  Va.  135;  Kyes  v.  Merrill  Furni- 
ture Co.,  92  Wis.  32;  McMillen  v.  Ma- 
son, 7t  Wis.  40<;. 

Grounds  for  Equitable  Belief,  Generally. 
—  The  plaintiff  must  show  that  he  is 
entitled  to  equitable  relief.  Buena 
Vista  Trust,  etc.,  Co.  v.  Tuohy.  107 
Cal.  243;  Barfield  v.  Price,  40  Cal.  535; 
Travelers  Ins.  Co.  :'.  Redfield,  6  Colo. 
App.  190;  Walker  v.  Pogue,  2  Colo. 
App.  149;  Coe  V.  Turner,  5  Conn.  86; 
Venice  v.  Woodruff,  62  N.  Y.  462;  Little 
V.  Little,  2  N.  Dak.  175.  And  the 
plaintiff  must  allege  all  grounds  upon 
which  he  seeks  relief.  Dotterer  v. 
Freeman,  88  Ga.  479;  Wesley  v.  Thomas, 
6  Har.  &  J.  (Md.)  24;  Watkins  v.  Stock- 
ett,  6  Har.  &  J.  (Md.)  435. 

Special  grounds  for  equitable  relief 
must  be  stated:  to  show  simply  that  the 
contract  should  not  be  enforced  is  not 
sufficient.  Morse  v.  Hovey,  9  Paige 
(N.  Y.)  197;  Perrine  v.  Striker,  7  Paige 
(N.  Y.)59S. 

Accident.  —  Where  the  ground  relied 
upon  for  relief  is  accident,  such  ground 
must  be  alleged.  Segur  v.  Tingley,  11 
Conn.  134.  And  the  accident  must  be 
setout  clearly.  Caton  v.  Willis,  5  Ired. 
Eq.  (40  N.  Car.)  335. 

Fraud  —  In  General.  —  Where  it  is 
sousfht  to  rescind  or  cancel  a  contract 
on  the  ground  of  fraud,  the  fraud  must 
be  directly  charged.  Johnson  v.  Rogers, 
112  Ala.  576;  Goree  v.  Clements,  94 
■Ala.  337;  Bailey  v.  Litten,  52  Ala.  282; 
Wilson  V.  Strayhorn,  26  Ark.  28;  Smith 
V.  McCourt,  8  Colo.  App.  146;  Travel- 
ers Ins.  Co.  V.  Redfield,  6  Colo.  App. 


190;  Park  V.  Blodgett,  etc.,  Co.,  64 
Conn.  28;  Chaires  v.  Brady,  10  Fla. 
133;  Forwood  V.  Forwood,  86  Ky.  114; 
Stover  V.  Poole,  67  Me.  217;  Watkins  v. 
Stockett,  6  Har.  &  J.  (Md.)  435;  Hough- 
ton V.  Graybiil,  82  Va.  573;  Atlantic 
Delaine  Co.  v.  James,  94  U.  S.  207. 
But  it  is  sufficient  to  state  the  facts 
from  which  the  fraud  or  mistake  would 
necessarily  be  implied.  Grove  r. 
Rentch,  26  Md.  367.  And  where  the 
facts  out  of  which  the  fraud  is  sup- 
posed to  arise  are  clearly  and  concisely 
stated,  so  as  not  to  leave  the  court  in 
uncertainty  as  to  the  grounds  of  relief 
sought,  it  is  sufficient.  Reynolds  v. 
Excelsior  Coal  Co.,  100  Ala.  296;  Baker 
V.  Maxwell,  99  Ala.  558. 

By  Whom  Committed.  —  That  fraud 
was  committed  by  defendant  must  be 
shown.  Schultz  v.  McLean,  (Cal.  1890) 
25  Pac.  Rep.  427.  It  is,  however,  suf- 
ficient to  show  that  the  fraud  was  com- 
mitted by  an  agent  of  the  defendant. 
Grundy  v.  Louisville,  etc.,  R.  Co.,  98 
Ky.  117. 

Where  it  is  shown  that  the  instru- 
ment was  obtained  through  the  fraudu- 
lent representation  of  an  officer  of  a 
corporation,  and  that  the  corporation 
with  full  knowledge  of  the  fraud  took 
the  instrument,  it  is  sufficient  to  entitle 
the  plaintiff  to  relief  as  against  the  cor- 
poration. Taylor  v.  National  Bank,  6 
S.  Dak.  511. 

Facts  constituting  fraud  mnsx.  be  stated, 
and  a  mere  allegation  of  fraud  is  not 
sufficient.  Reynolds  v.  Excelsior  Coal 
Co.,  100  Ala.  296;  Loucheim  v.  Talla- 
dega First  Nat,  Bank,  98  Ala.  521; 
Goree  v.  Clements,  94  Ala.  337;  Spring 
Valley  Water  Works  v.  San  Francisco, 
82  Cal.  286;  Bailey  v.  Fox,  78  Cal.  389; 
Lawrence  v.  Gayetty,  78  Cal.  126;  Bur- 
kle  V.  Levy,  70  Cal.  250;  Thomason  v. 
De  Greayer,  (Cal.  1892)  31  Pac.  Rep. 
567;  Mattair  v.  Payne,  15  Fla.  682; 
Maclntyre  v.  Cotton  States  L.  Ins.  Co., 
82  Ga.  478;  Smith  v.  Brittenham,  98  111. 
188;  Burden  v.  Burden,  141  Ind.  471; 
State  V.  Williams,  39  Kan.  517;  McKee 
V.  Eaton,  26  Kan.  226;  Leavenworth, 
etc.,  R.  Co.  7!.  Douglas  County,  18 
Kan.  169;  Stevens  v.  Moore,  73  Me. 
559;  Wenstrom  Consol.  Dynamo,  etc., 
Co.  V.  Purnell,  75  Md.  113:  Memphis, 
etc.,  R.  Co.  V.  Neighbors,  51  Miss.  412; 
Dunn  V.  Remington,  9  Neb.  82;  New 
York,  etc.  Transp.  Co.,  2  Tyroler,  25 
N.  Y.  App.  Div.  161. 

The  rule  that  acts  of  fraud  must 
be  specifically  set  out  does  not  re- 
quire or  justify  a  minute  detail  of  all 
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the  conversation  by  which  the  fraudu- 
lent representations  are  proven.  Hick 
V.  Thomas,  90  Cal.  289. 

Defendant' s  KnoivUdge  of  Falsity.  — 
That  defendant  knew  when  he  made  the 
representations  that  they  were  untrue 
must,  as  a  general  rule,  be  stated. 
Righter  v.  Roller,  31  Ark.  170;  Law- 
rence V.  Gayeity,  78  Cal.  126;  Campbell 
V.  Hillman,  15  B.  Mon.  (Ky.)  508; 
Stevens  v.  Moore,  73  Me.  559.  Or  it 
should  be  alleged  that  the  representa- 
tions were  false  and  made  by  the  party 
as  of  his  own  knowledge  when  he  had 
no  knowledge.  Stevens  v.  Moore,  73 
Me.  559. 

In  Matthey  v.  Wood,  12  Bush  (Ky.) 
293,  it  was  held  that  although  in  cases  of 
executed  contracts  the  general  rule  is 
to  obtain  rescission  the  party  com- 
plaining must  allege  and  prove  a  dis- 
tinct case  of  fraud,  where  fraud  is  the 
ground  relied  on  for  relief,  yet  in 
cases  of  executory  contracts  equity 
will  not  assist  a  party  who  has,  even 
by  innocent  misrepresentations,  in- 
duced the  other  party  to  act. 

That  deception  was  intended  and  was 
practiced  must  be  stated.  Pratt  v. 
Philbrook,  33  Me.  17. 

That  misrepresentation  was  material  in 
its  nature  must  be  stated.  Wilson  v. 
Strayhorn,  26  Ark.  28;  Larimer  County 
Land  Imp.  Co.  v.  Cowan,  5  Colo.  320. 

Reliance  Upon  Misrepresentation.  — 
That  the  injured  party  believed  the 
representations  to  be  true  and  relied* 
upon  them  must  be  shown.  Wilson  v. 
Strayhorn,  26  Ark.  28;  Bailey  v.  Fox, 
78  Cal.  389;  Purdy  v.  Bullard,  41  Cal. 
444;  Boyce  v.  Watson,  20  Ga.  517; 
Davis  V.  Hagler,  40  Kan.  187;  McShane 
V.  Hazlehurst,  50  Md.  107;  Foley  v. 
Holtry,  43  Neb.  133. 

That  plaintiff  was  injured  by  mis- 
representation complained  of  must  be 
shown.  Bailey  v.  Fox,  78  Cal.  389; 
Marriner  v.  Dennison,  78  Cal.  202; 
Morrison  v.  Lods,  39  Cal.  381;  Belmont 
Min.,  etc.,  Co.  v.  Costigan,  21  Colo. 
471;  Pratt  V.  Philbrook,  33  Me.  17; 
Foley  V.  Holtry,  43  Neb.  133. 

Insolvency  of  defendant  need  not  be 
alleged.  Leyden  v.  Hickman,  75  Ga. 
684. 

Damages  Sustained. — Where  the  ac- 
tion is  to  rescind  upon  the  ground  of 
fraud,  the  fraud  is  the  essential  thing 
and  the  precise  amount  of  the  damages 
is  of  secondary  importance.  Wainscott 
V,  Occidential  Bldg.,  etc.,  Assoc,  98 
Cal.  253. 

Date   on  which  fraud  was  discovered 


need  not  be  stated.  Foley  v.  Holtry, 
43  Neb.  133. 

Inadequacy  of  Remedy  at  Law.  —  That 
plaintiif  has  no  adequate  remedy  at  law 
must  be  shown.  Piedmont  Land  Imp. 
Co.  V.  Piedmont  Foundry,  etc.,  Co.,  96 
Ala.  389;  Shelby  v.  Tardy,  84  Ala.  327; 
Lewis  V.  Tobias,  10  Cal.  574;  Grant  v. 
Halkins,  2  Root  (Conn.)  479;  Tram- 
mell  V.  Marks,  44  Ga.  166;  Davis  v. 
Moorefield,  40  Ga.  185;  Ada  County  v. 
BuUen  Bridge  Co.,  (Idaho,  1896)  47 
Pac.  Rep.  818:  Imperial  F.  Ins.  Co.  v. 
Gunning,  81  111.  236;  Reedy  v.  Chicago 
Vinegar,  etc.,  Co.,  30  111.  App.  153; 
Shoup  V.  Cook,  I  Ind.  135;  Brainard 
V.  Holsaple,  4  Greene  (Iowa)  485; 
Nathan  v.  Nathan,  166  Mass.  294;  Al- 
len V.  Storer,  132  Mass.  372;  White  v. 
Thayer,  121  Mass.  226;  Boardman  v. 
Jackson,  119  Mass.  161;  Welles  z/.  River 
Raisin,  etc.,  R.  Co.,  Walk.  (Mich.)  35; 
Globe  Mut.  L.  Ins.  Co.  v.  Reals,  79  N. 
Y.  202;  Venice  v.  Woodruff.  62  N,  Y. 
462;  Murray  v.  King,  7  Ired.  Eq.  (42  N. 
Car.)  19;  Potter  z/.  Everitt,  7  Ired.  Eq.  (42 
N.  Car.)  152;  Quebec  Bank  v.  Weyand, 
30  Ohio  St.  126;  Raley  v.  Umatilla 
County,  15  Oregon  172;  Travis'  Ap- 
peal, (Pa.  1887)  8  All.  Rep.  601;  Hale 
71.  Witt,  I  Heisk.  (Tenn.)  567;  Barnett 
V.  Clark,  5  Sneed  (Tenn.)  435;  Deve- 
raux  V  Cooper,  15  Vt.  88;  Anderson  v. 
Snyder,  21  W.  Va.  632;  Jones  v.  Fox, 
20  W,  Va.  370;  Reuter  v.  La  we,  86  Wis. 
106;  McMillen  v.  Mason,  71  Wis.  405; 
San  Diego  Flume  Co.  v.  Souther,  61  U. 
S.  App.  134;  Shields  v.  McCandlish, 
73  Fed.  Rep.  318;  Cincinnati,  etc.,  R. 
Co.  V.  McKeen,  64  Fed.  Rep.  36;  U.  S. 
Bank  v.  Lyon  County,  46  Fed.  Rep. 
514;  Morse  Arms  Mfg.  Co.  v.  Winches- 
ter Repeating  Arms  Co.,  33  Fed.  Rep. 
170;  Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey, 
13  Wall.  (U.  S.)6i6. 

Denying  Laches.  —  Where  the  plaintiff 
claims  a  rescission  of  the  contract  on 
the  ground  of  accident  or  fraud,  the 
complaint  must  show  that  he  acted  with 
promptness  on  the  discovery  of  the  in- 
jury. Howie  V.  North  Birmingham 
Land  Co.,  95  Ala.  389;  Goree  v.  Clem- 
ents, 94  Ala.  337;  Scruggs  v.  Decatur 
Mineral,  etc.,  Co.,  86  Ala.  173;  Barnes 
V.  Starr,  64  Conn.  136;  Maclntyre  v. 
Cotton  States  L.  Ins.  Co.,  82  Ga.  478; 
Nunn  V.  Burger,  76  Ga.  705;  Brown  v. 
Brown,  154  III.  35;  Day  v.  Fort  Scott 
Invest.,  etc., Co. ,153  111.  293;  Greenwood 
^.  Fenn,  136  111.  146;  Perry  v.  Pearson, 
135  111.  21S;  Lacey  v.  McMillen,  9  B. 
Mon.  (Ky.)  523;  Hewitt's  Appeal,  55 
Md.  509;  Haff  V.  Haff,  54  Mich.   511; 
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Foxworth  V.  Bullock,  44  Miss.  457; 
Moore  v.  Holt,  3  Tenn.  Ch.  248;  Wil- 
son V.  Harper,  25  W.  Va.  179;  Grymes 
V  Sanders,  93  U.  S.  55;  Richardson  v. 
Walton,  49  Fed.  Rep.  888. 

Where  it  appears  that  the  plaintiff 
has  been  guilty  of  long  delay,  he  should 
state  facts  showing  an  excuse  for  the 
delay.  Adams  v.  Taylor,  14  Ark.  62; 
Burkle  v.  Levy,  70  Cal.  250. 

Where  the  complaint  alleged  that 
plaintiff  "did  not  know,  understand, 
comprehend,  learn  or  discover  the  con- 
tents of  the  said  instruments,  or  the 
purpose,  effect  or  meaning  thereof, 
of  any  of  them,  at  any  time  prior  to"  a 
day  within  the  time  limited  by  statute, 
it  was  held  that  this  was  a  sufficient 
allegation  that  the  plaintiff  did  not 
discover  the  facts  constituting  the  fraud 
or  mistake  within  the  time.  Moore  v. 
Moore,  56  Cal.  89. 

Where  the  plaintiff  alleged  that  he 
gave  notice  of  his  intention  and  elec- 
tion to  rescind  "  as  soon  as  he  learned 
the  true  condition  of  the  bank,"  it  was 
held  sufficient.  Taylor  v.  National 
Bank,  6  S.  Dak.  511. 

Mental  Incapacity.  —  The  mental  ca- 
pacity or  insanity  of  the  plaintiff  must 
be  alleged,  where  rescission  is  sought 
on  those  grounds.  More  v.  Calkins,  85 
Cal.  177.  Actual  insanity  of  the  party, 
or  that  he  was  incapable  of  executing  a 
valid  contract,  need  not  be  alleged. 
Moore  v.  Moore,  56  Cal.  89. 

Undue  influence  must  be  alleged,  where 
that  is  the  ground  for  relief.  Drown 
V.  Ingels,  3  Wash.  424.  And  the  facts 
and  circumstances  in  regard  to  the 
exercise  of  such  influence  must  be 
stated.  Pedrorena  v.  Hotchkiss,  95 
Cal.  636,  It  is  not  necessary,  however, 
to  state  all  of  the  circumstances  going 
to  establish  the  fact  of  undue  influence 
in  such  cases.  The  necessary  allega- 
tions should  be  as  lo  the  relations  of 
the  parties,  the  great  age  and  feeble- 
ness of  intellect  of  the  grantor,  the 
persistent  and  long-Gontinued  impor- 
tunities of  the  grantee,  the  gross  in- 
adequacy or  want  of  consideration, 
and  other  circumstances  surrounding 
the  transaction,  and  the  nature  of  the 
transaction  itself.  Ashmead  v.  Rey- 
nolds, 134  Ind.  139. 

Performance  by  FlaintifiF.  —  The  plain- 
tiff must  show  that  he  has  done,  in 
good  faith,  all  that  the  terms  of  the 
contract  required  him  to  do.  Sloanez/. 
Wells,  141  111.  502;  Hester  v.  Hooker, 
7  Smed.  &  M.  (Miss.)  768;  Mitchell  v. 
Sherman,  Freem.  (Miss.)  120. 


Demand  of  Defendant  to  Perform  Con- 
tract.—  Where  rescission  is  sought  on 
the  ground  of  failure  to  perform,  no- 
tice to  the  defendant  of  the  action  that 
the  plaintiff  intends  to  take  should  be 
averred.  Winfield  v.  Winfield  Water 
Co.,  51  Kan.  70. 

Eescission  by  Plaintiff.  —  Rescission  of 
the  contract  on  the  part  of  the  plaintiff 
must  be  averred.  Hammond  v.  Wal- 
lace, 85  Cal.  522;  Raymond  v.  Waihen, 
142  Ind.  367;  Schuff  V.  Ransom,  79  Ind. 
458. 

Demand  for  cancellation  of  the  contract 
and  defendant's  refusal  must  be  shown. 
Stephenson  v.  Allison,  123  Ala.  439. 

Offer  to  Do  Equity  —  In  General.  — 
Where  the  plaintiff  seeks  to  rescind  or 
cancel  the  contract,  he  must  offer  to  re- 
store the  defendant  to  his  former  posi- 
tion. George  v.  New  England  Mortg. 
Security  Co.,  109  Ala.  548;  Hartley  v. 
Matthews,  96  Ala.  224;  Adams  v.  Sayre, 
76  Ala.  509;  Griffith  v.  Maxfield,  63 
Ark.  548;  Myrick  v.  Jacks,  39  Ark.  293; 
Bozeman  v.  Browning,  31  Ark.  364; 
Johnson  v.  Walker,  25  Ark.  196;  Kelley 
V.  Owens,  120  Cal.  502;  Buena  Vista 
Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal.  243; 
Wainscott  v.  Occidental  Bldg.,  etc., 
Assoc,  98  Cal.  253;  Wainwright  v. 
Weske,  82  Cal.  193;  Bailey  v.  Fox,  78 
Cal.  389;  Smith  v.  Ramer,  6  Colo.  App. 
177;  Godding  v.  Decker,  3  Colo.  App. 
198;  Bowden  v.  Achor,  95  Ga.  243; 
Strodder  v.  Southern  Granite  Co.,  94 
Ga.  626;  Dotterer  v.  Freeman,  88  Ga. 
479;  Rigdon  V.  Walcott,  141  111.  649; 
Burnham  v.  Kidwell.  113  111.  425;  Wicki- 
ser  V.  Cook,  85  111.  68;  Cree  v.  Sherfy, 
138  Ind.  354;  Balue  v.  Taylor,  136  Ind. 
368;  Patterson  v.  Galusha,  53  Kan.  367; 
Constant  v.  Lehman.  52  Kan.  227; 
Gribben  v.  Maxwell,  34  Kan.  8;  Buford 
V.  Brown,  6  B.  Mon.  (Ky.)  553;  Abel  v. 
Cave,  3  B.  Mon.  (Ky.)  159;  Gray  v. 
Shaw,  (Ky.  1895)  30  S.  W.  Rep.  402; 
Bryant  v.  Stothart,  46  La.  Ann.  485; 
Ackerman  v.  McShane,  43  La.  Ann. 
507;  Lee  V.  Taylor,  21  La.  Ann.  514; 
Chase  v.  Hinckley,  74  Me.  i8r;  Hard- 
ing V.  Jewell,  73  Me.  426;  Craemer  v. 
Wood,  102  Mass.  441;  Merrill  f. Wilson, 
66  Mich.  232;  Pounds  v.  Clarke,  70 
Miss.  263;  Nolan  v.  Snodgrass,  70  Miss. 
794;  Watts  V.  Bonner,  66  Miss.  629; 
Hanson  v.  Field,  41  Miss.  7x2;  Waite 
V.  Vinson,  14  Mont.  405;  Sanborn  v. 
Batchelder,  51  N.  H.  426;  Miller  v. 
Gunderson,  48  Neb.  715;  Alexander 
V.  Donohoe,  143  N.  Y.  203;  Gucken- 
heimer  v.  Angevine,  81  N.  Y.  394; 
Weill  V.  Malone,  91  Hun  (N.  Y.)  261; 
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Venice  v.  Woodruff,  62  N.  Y.  462; 
Bird's  Appeal,  gi  Pa.  St.  68;  Lovell  v. 
McCaughey,  8  S.  Dak.  471;  Cox  v. 
Building,  etc.,  Assoc,  loi  Tenn.  490; 
Stewart  v.  Houston,  etc.,  R.  Co.,  62 
Tex.  246;  Coddington  v.  Wells,  59  Tex. 
49;  Christian  v.  Vance,  41  W.  Va.  754; 
Welsh  V.  Blackburn,  92  Wis.  562;  Becker 
V.  Trickel,  80  Wis.  484;  Hoffman  v. 
King,  70  Wis.  372;  Reeves  v.  Corning, 
51  Fed.  Rep.  774;  Courtright  v.  Burnes, 
48  Fed.  Rep.  501. 

Must  be  Unconditional.  —  The  offer 
to  do  equity  by  restoring  the  property 
or  repaying  whatever  plaintiff  may 
have  received  must  be  unconditional 
and  unequivocal.  New  England  Mortg. 
Security  Co.  v.  Powell,  97  Ala.  483. 

Offer  in  Bill  Sufficient.  —  The  general 
rule  is  that  the  offer  in  the  bill  to  restore 
is  sufficient  and  that  an  allegation  that 
plaintiff  before  the  bringing  of  his  ac- 
tion had  rescinded  the  contract  and  had 
tendered  back  what  he  had  received  is 
not  required.  Hopkins  v.  Snedaker, 
71  111.  449;  Shuee  v.  Shuee,  100  Ind. 
477;  Thomas  v.  Beals,  154  Mass.  51; 
Whelan  v.  Reilly,  61  Mo.  565;  Maloy  z/, 
Berkin,  n  Mont.  138;  Ellison  z/.  Bean- 
nabia,  4  Okla.  347. 

An  averment  that  plaintiff  is  ready 
and  willing  to  furnish  and  convey  a 
clear  title  to  the  defendant  is  sufficient. 
Clapp  V.  Greenlee,  100  Iowa  586. 

Where  the  plaintiff  offers  and  avers 
a  willingness  to  pay  whatever  may  be 
found  due,  it  is  sufBcientand  no  actual 
tender  is  necessary.  Binford  z/.  Board- 
man,  44  Iowa  53. 

An  offer  to  return  all  that  has  been 
received  is  sufficient.  Day  z/.  Mooney, 
3  Okla.  608. 

Where  the  offer  is  that  if  the  debt  **  is 
held  valid  in  any  event,  complainant 
hereby  offers  and  is  able  and  willing 
and  ready"  to  pay  the  same,  it  is  in- 
sufficient. Ross  z/.  New  England  Mortg. 
Security  Co.,  loi  Ala.  362. 

An  offer  to  return  a  deed  is  not  suf- 
ficient as  an  offer  to  rescind.  Ahrens 
V.  Adler,  33  Cal.  608. 

Averment  of  Previous  Tender.  —  It 
has  been  held  that  the  complaint  should 
aver  that  the  plaintiff  made,  previous  to 
the  filing  of  his  complaint,  an  offer  to 
return  anything  of  value  received  from 
the  defendant.  Kelley  v.  Owens,  120 
Cal.  502;  Hammond  v.  Wallace,  85 
Cal.  522;  Wainwright  f.  Weske,  82  Cal. 
193;  Bohall  V.  Diller,  41  Cal.  532;  Dot- 
terer  v.  Freeman.  88  Ga.  479. 

In  Hill  V.  Wilson,  88  Cal.  92,  the 
allegations  as  to  tender  were  as  follows: 


Defendants  further  allege  and  aver 
that  as  soon  as  they  discovered  and 
became  convinced  of  the  falsity  of  the 
aforesaid  representations  of  plaintiff  in 
regard  to  the  water  belonging  to  and 
with  said  land,  they  offered  in  good 
good  faith  to  rescind  the  entire  con- 
tract of  sale  and  purchase  of  the  said 
premises  between  plaintiff  and  the  de- 
fendants made  on  the  tenth  day  of 
March,  1888,  as  aforesaid,  and  for  that 
purpose  defendants  made,  executed 
and  acknowledged  a  good  and  sufficient 
deed  for  the  reconveyance  to  plaintiff 
by  them  of  the  land  and  premises  afore- 
said; and  on  or  about  the  twentieth 
day  of  August,  1888,  and  before  the 
commencement  of  this  action,  they 
tendered  said  deed  to  plaintiff,  and 
offered  to  give  and  surrender  to  him 
the  full,  peaceable,  and  quiet  posses- 
sion of  said  premises,  and  every  part 
thereof,  together  with  the  said  certifi- 
cates for  the  forty-five  shares  of  stock 
in  the  Timber  Ditch  Wa'er  Company, 
being  the  identical  certificates  there- 
upon indorsed  and  delivered  by  the 
plaintiff  to  the  defendants  as  aforesaid, 
and  defendants  then  and  there  de- 
manded of  the  plaintiff  a  full  rescission 
of  the  said  contract  of  sale  and  pur- 
chase by  and  between  the  said  plaintiff 
and  defendants,  and  offered  to  restore 
to  plaintiff  all  and  every  part  of  the 
said  premises  in  as  good  state  and  con- 
dition as  they  were  in  when  defendants 
received  the  same,  save  and  except 
such  damage  as  the  trees  and  other 
crops  have  suffered  for  want  of  water 
as  aforesaid,  and  without  any  fault  of 
defendants,  and  demanded  of  plaintiff 
the  restoration  and  return  to  them  of 
the  full  consideration  paid  on  account 
of  said  sale  and  purchase,  and  of  the 
notes  and  mortgage  upon  which  plain- 
tiff brings  his  suit,  but  to  rescind  the 
said  contract  the  plaintiff  then  and 
there  refused  and  still  refuses  so  to  do, 
although  well  knowing  that  in  equity 
and  good  conscience  he  ought  to  re- 
scind the  same. 

Excuse  for  Failure  to  Make  Tender.  — 
Where  the  plaintiff  fails  to  offer  to  re- 
store the  defendant  to  his  former  pos- 
session, he  must  state  facts  which  show 
an  excuse  for  failure  so  to  do.  Smith 
V.  Robertson,  23  Ala.  312;  Johnson  v. 
Walker,  25  Ark.  196;  Bowden  v.  Achor, 
95  Ga.  243. 

Where  the  complaint  to  rescind  a 
contract  for  the  sale  of  land  fails  to 
tender  the  rents  and  profits,  it  is  suf- 
ficient, where  it  does  not  appear  that 
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the  plaintiff  received  any  rents  or 
profits.  GrifBth  v.  Maxfield,  63  Ark. 
548. 

Where  the  plaintiff  had  received  a 
lease  of  land  from  the  defendant,  and 
certain  personal  property,  an  allegation 
that  the  plaintiff  has  put  the  defendant 
in  possession  of  all  the  personal  prop- 
erty, and  has  verbally  offered  to  re- 
scind the  whole  contract,  is  sufficient, 
and  the  plaintiff  need  not  offer  to  re- 
scind the  contract  in  writing.  Hart  v. 
Kimball,  72  Cal.  283. 

Where  the  plaintiff  avers  that  the  de- 
fendant is  indebted  to  him  on  an  ac- 
count in  a  sum  greater  than  that  paid 
by  defendant,  it  is  not  necessary  to 
offer  to  place  the  defendant  in  statu  quo. 
Watts  V.  White,  13  Cal.  321. 

Where  the  defendant  repudiates  the 
contract,  nothing  is  required  of  the 
plaintiff  in  the  way  of  placing  the  de- 
fendant in  statu  quo.  Pedrorena  v. 
Hotchkiss,  95  Cal.  636. 

Where  the  property  is  of  no  value,  the 
plaintiff  need  not  offer  to  restore  the 
same  or  give  any  excuse  why  he  did 
not  restore  or  offer  to  do  so.  Kelleyz'. 
Owens,  120  Cal.  502;  McKee  v.  Eaton, 
26  Kan.  226. 

Where  the  plaintiff  took  nothing  from 
the  defendant  that  he  was  not  entitled 
to,  an  offer  to  restore  is  unnecessary,  as 
there  is  nothing  on  the  part  of  the 
plaintiff  to  be  restored.  Montgomery 
V.  Pickering,  116  Mass.  227. 

Tender  of  Deed  to  be  Signed  by  De- 
fendant. —  Where  the  complaint  alleged 
that  the  defendant,  for  the  fraudulent 
purpose  of  procuring  a  conveyance  of 
the  land,  ingratiated  himself  into  the 
confidence  of  an  old,  infirm  and  weak- 
minded  lady,  and  that  by  claiming  an 
affection  for  her  and  by  falsely  repre- 
senting to  her  that  he  was  a  man  of 
means  he  obtained  land  worth  four 
thousand  dollars  for  one  thousand  five 
hundred  dollars,  which  by  a  condition 
in  the  mortgage  could  not  be  collected 
for  ten  years,  it  was  held  that  the 
complaint  was  not  open"to  objection  in 
not  alleging  that  the  plaintiff,  at  the 
time  he  demanded  a  rescission  of  the 
contract,  tendered  to  the  defendant  a 
deed  to  sign  and  reconvey  the  land. 
Peck  V.  Vinson,  124  Ind.  121. 

Description  of  Contraot.  —  The  contract 
must  be  described  in  the  complaint. 
Waterman  v.  Higgins,  28  Fla.  660. 
But  see  Jagers  v.  Jagers,  49  Ind.  428, 
holding  that,  in  an  action  to  set  aside 
a  deed  on  the  ground  of  fraud  or  un- 
due   influence,  the  deed  need  not  be 


made  a  part  of  the  complaint,  as  it  is 
not  the  foundation  of  the  suit. 

Where  there  is  an  error  in  the  de- 
scription of  the  contract,  it  is  cured  by 
a  copy  of  the  contract  attached  to  the 
bill.  Piedmont  Land  Imp.  Co.  z/.  Pied- 
mont Foundry,  etc.,  Co.,  96  Ala.  389. 

That  plaintiff  executed  contract  must 
be  distinctly  averred.  Maggini  v.  Pez- 
zoni,  76  Cal.  631. 

That  property  is  in  possession  of  plaintiff 
need  not  be  alleged.  Jackson  v.  Tatebo, 
3  Wash.  456. 

Widow's  Election.  —  In  an  action  to  set 
aside  an  election  by  a  widow  as  fraudu- 
lently procured,  the  complaint  should 
show  that  the  widow  desired  to  re- 
nounce the  provisions  made  for  her  by 
the  will,  and  desired  to  elect  to  take 
under  the  law,  but  was  prevented  from 
doing  so  by  the  election  fraudulently 
procured.  A  copy  of  such  election 
should  be  made  a  part  of  the  com- 
plaint. The  complaint  should  aver 
that  she  relied  upon  the  fraudulent 
representations  made  to  procure  her 
election  and  believed  them  to  be  true, 
or  that  they  were  in  fact  false.  Burden 
V.  Burden,  141  Ind.  471. 

Damages. —  Where  damages  are  de- 
sired, the  complaint  must  allege  the 
damages  sustained  by  the  plaintiff. 
Bohall  V.  Diller,  41  Cal.  532.  The  pre- 
cise amount  of  damage  suffered  by  the 
plaintiff  need  not  be  stated.  Wainscott 
V.  Occidental  Bldg.,  etc.,  Assoc,  98 
Cal.  253. 

Injunction. — The  petition  to  rescind  or 
cancel  a  contract  may  pray  for  a  tem- 
porary injunction  pending  a  final  de- 
cree. Parker  v.  Cochran,  97  Ga.  249; 
English  V.  Thorn,  96  Ga.  557;  National 
Bank  v.  Carlton,  96  Ga.  469;  Smith  v. 
Everett,  126  Mass.  304.  But  the  facts 
showing  the  necessity  for  an  injunction 
must  be  stated.  Hartley  v.  Matthews, 
96  Ala.  224. 

Prayer  for  Belief —  In  Getter al.  —  The 
relief  sought  must  be  consistent  with 
that  set  out  in  the  petition,  and  where 
the  petition  sets  forth  an  action  for  a 
partial  rescission  of  the  contract  and 
the  prayer  is  for  a  complete  rescission, 
it  is  insufficient.  Crow  v.  Owensboro, 
etc.,  R.  Co.,  82  Ky.  134. 

Rescission  in  Toto.  — The  prayer  must 
be  for  a  rescission  of  the  contract  in 
toto.  Purdy  v.  Bullard,  41  Cal.  444; 
Daly  V.  Brennan,  87  Wis.  36. 

For  Damages. — The  prayer  may  be 
for  the  rescission  of  a  contract,  or,  if  the 
rescission  cannot  be  obtained,  for  dam- 
ages sustained.     Adamson  v.  Rose,  30 
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Ind.  380;  Galling  v.  Newell,  12  Ind. 
118. 

Where  the  complaint  asks  that  a  deed 
be  cancelled  as  having  been  procured  by 
fraud,  and  that  in  case  it  is  found  to  be 
valid  the  plaintiff  may  recover  the  con- 
tract price  and  have  a  vendor's  lien,  the 
cause  of  action  is  not  here  fore  contra- 
dictory or  inconsistent.  Humphrey  v. 
Ringler,  94  Iowa  182. 

In  Lawrence  v.  Gayetty,  78  Cal.  126, 
the  prayer  that  the  court  "order,  ad- 
judge and  decree  that  the  defendants, 
and  each  of  them,  reconvey  to  this 
plaintiff  whatever  of  the  estate  in  said 
property  is  in  him  vested,  and  that  the 
legal  title  of  all  of  the  said  defendants 
be  restored  and  reinvested  in  the  plain- 
tiff," was  held  sufficient. 

Precedents  —  Land  Grant.  —  In  Dulany 
V.  Jennings,  1  Har.  «&  M.  (Md.)  92,  the 
bill  was  as  follows: 

"  To  His  Excellency  Samuel  Os^le, 
Esquire,  Chancellor  of  the  Province  of 
Maryland. 

Informing,  showeth  unto  your  Excel- 
lency, for  and  on  behalf  of  the  Lord 
Proprietary  of  this  Province,  Daniel 
Dulany,  Esquire,  his  Lordship's  Attor- 
ney-General, that  by  the  conditions  of 
plantations  and  the  constant  usage  and 
custom  of  Maryland  from  the  first  set- 
tlement thereof,  all  lands  not  cultivated, 
surveyed,  nor  reserved  to  the  use  of' 
the  Right  Honorable  the  Lord  Proprie- 
tary, have  been  and  still  continue  to 
be  subject  and  liable  to  be  taken  up  by 
common  warrants  issuing  out  of  his 
Lordship's  land  office,  within  the  same 
Province;  which  common  warrants 
have  been  and  still  are  in  the  form  or 
to  the  effect  following,  viz.:  '  Lay  out ' 
(Here  mentioning  the  perso7i  for  whom  the 
land  is  to  be  laid  out,  the  number  of  acres 
and  the  consideration),  '  in  any  part  of 
this  Province,  not  formerly  laid  out, 
nor  cultivated  by  any  person,  nor  lands 
reserved  to  his  Lordship's  use,  and  re- 
turn in  your  certificate  of  survey  there- 
of, with  the  name  of  the  place,  in  what 
county  it  lieth,  and  of  what  Manor  to 
be  held,  into  his  Lordship's  land  office, 

by  the day  of  .'  etc.     Which 

survey  being  made  according  to  the 
tenor  of  such  warrant,  and  returned 
into  the  land  office,  and  if  found  regular 
upon  examination  thereof,  patents  or 
grants  have  issued  and  daily  issue  un- 
der the  great  seal  of  the  said  Province, 
whereby  the  patentee  or  grantee  is  in- 
vested with  an  estate  of  inheritance  in 
fee  simple,  and  not  otherwise.  And 
the  said  Attorney-General  further  saith, 


that  no  lands  which  were  cultivated  by 
or  surveyed  for  any  persons,  or  re- 
served to  his  Lordship's  use,  nor  any 
lands  which  have  become  escheat,  and 
reverted  back  as  escheat  to  his  Lord- 
ship, the  Lord  Proprietary,  either  in 
default  of  heirs  of  any  grantee  or  pur- 
chaser, or  by  the  attainder  of  any  such 
grantee  or  purchaser,  have  been  liable 
or  subject  to  be  taken  up  by  virtue  of 
any  warrant  in  the  form  or  to  the  effect 
herein  before  mentioned,  and  that  any 
person  taking  up  land  by  virtue  of  such 
warrant,  might  lawfully  survey  the 
same  again  by  the  like  warrant  before 
the  issuing  of  a  patent  or  grant  for  the 
same;  which  second  or  resurvey  being 
no  way  prejudicial  to  the  said  Lord 
Proprietary,  or  any  other,  but  that  the 
constant  and  uninterrupted  method 
and  practice  has  been,  where  any  lands 
have  been  surveyed  for  any  person, 
and  which  afterwards  reverted  to  or 
became  his  Lordship's  right,  to  apply 
to  the  Lord  Proprietary  or  the  proper 
officers  appointed  for  the  management 
of  his  Lordship's  land  affairs,  setting 
forth  for  whom  such  land  hath  been 
surveyed,  whether  granted  or  not,  if 
not  granted,  what  prevented  the  grant- 
ing thereof,  and  if  granted,  by  what 
means  the  same  reverted  to  his  Lord- 
ship, to  the  end  that  his  Lordship  might 
be  truly  informed  of  his  title  to  such 
lands,  and  not  be  imposed  upon  by 
false  suggestions  or  misinformations, 
or  deceived  in  his  grants  thereof,  and 
also  to  acquaint  his  Lordship  the  Lord 
Proprietary,  or  the  proper  officer,  if 
any  land  so  applied  for  was  within 
elder  surveys,  or  land  reserved  for  his 
Lordship's  use,  and  that  all  persons  so 
applying  were,  and  hitherto  have  been, 
and  still  are  obliged  at  their  peril  to  set 
forth  the  matters  of  fact  truly  and  with- 
out any  false  suggestions  or  allega- 
tions, and  that  all  grants  obtained  upon 
false  suggestions  or  allegations  always 
have  been  and  still  are  voidable,  and 
subject  to  be  vacated,  as  unduly  and 
deceitfully  obtained. 

And  the  said  Attorney-General  further 
saith,  that  by  the  conditions  of  planta- 
tions set  forth  and  published  by  the 
Right  Honorable  Cecilius,  of  noble 
memory,  late  Lord  Proprietary  of  this 
Province,  bearing  date  the  6th  day  of 
July,  i64g,  under  the  title  of  conditions 
propounded  by  the  Right  Honorable 
Cecilius,  Lord  Baron  of  Baltimore  and 
Proprietary  of  the  Province  of  Mary- 
land, 10  such  persons  as  shall  go  to 
plant  in  the  Province,  wherein,  among 
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other  conditions,  was  published  and 
declared,  that  every  person  whatso- 
ever, that  should  claim  any  proportion 
of  land  in  the  said  Province  of  Mary- 
land by  virtue  of  those  conditions, 
should  demand  of  his  Lordship  or  his 
heirs,  or  of  his  or  their  Lieutenant  or 
Chief  Governor  of  the  said  Province 
for  the  time  being,  a  grant  under  the 
great  seal  of  the  said  Province,  of  the 
lands  so  due  to  him,  within  one  year 
next  after  the  said  lands  should  be  due 
unto  him;  and  if  any  adventurer  or 
planter  should  neglect  to  make  the  de- 
mand within  the  said  time  above  men- 
tioned, or  that  he  or  his  heirs  or  assigns 
should  refuse  at  any  time  to  accept  of 
a  grant  from  his  Lordship  or  his  heirs, 
under  the  great  seal  of  the  said  Prov- 
ince, afterwards,  as  should  be  from 
time  to  time  due  to  any  such  adven- 
turer or  planter  by  virtue  of  these  con- 
ditions, it  should  be  offered  unto  him 
or  them  by  his  said  Lordship  or  his 
heirs,  or  by  his  or  their  Lieutenant  or 
Chief  Governor,  or  by  his  or  their  Sec- 
retary within  the  said  Province  for  the 
time  being,  or  should  not  perform  all 
things  which  are  required  by  those  con- 
ditions to  be  performed  by  every  such 
adventurer  or  planter,  then  every  such 
adventurer  or  planter  should  for  ever 
after  lose  their  respective  rights  and 
pretenses  to  the  said  land. 

And  the  said  Attorney-General  saith, 
that  after  the  publication  of  the  said 
conditions,  viz:  the  8th  oi  July,  i6ji, 
Thomas  Todd,  an  Englishman,  and  an 
adventurer,  as  the  said  Attorney-Gen- 
eral supposeth,  came  into  this  Province 
to  reside  and  plant,  had  laid  out  for 
him  a  parcel  of  land  bounded  as  fol- 
lows: '  Lying  on  the  west  side  of 
Chesapeake  Bay,  upon  the  river  Severn, 
on  the  south  side  of  the  said  river, 
beginning,'  etc.,  etc.,  'containing  loo 
acres,  more  or  less.'  But  whether  any 
warrant  issued  out  of  the  then  Lord 
Proprietary's  office  to  support  such 
survey,  is  to  the  said  Attorney-General 
unknown.  But  if  any  such  warrant 
ever  issued,  the  said  Attorney-General 
doubts  not  to  prove  it  to  be  very  proba- 
ble, that  the  said  Thomas  7'(?</^  actually 
assigned  his  right  thereto  lo  one  Henry 
Acton,  and  that  the  said  Henry  Acton 
had,  by  virtue  of  such  assignment,  the 
like  quantity  of  land  granted  to  him 
elsewhere,  and  the  said  Acton  and  his 
heirs  invested  with  an  estate  in  fee 
simple  therein,  as  by  the  records  in 
the  l;tnd  office. 

And  the  said   Attornev-General   for 


and  on  behalf  of  his  Lordship,  further 
showeth,  that  the  said  Thomas  Todd, 
either  conscious  that  if  he  had  any 
warrantor  other  authority  to  justify  or 
support  the  said  survey,  that  he  had 
divested  himself  thereof  by  the  assign- 
ment before  mentioned  to  have  been 
by  him  made  to  the  said  Acton,  or  well 
knowing  that  the  courses  expressed 
in  the  said  survey  would  run  into 
Severn  River,  and  were  really  so  irregu- 
lar and  uncertain,  that  they  would  in- 
clude little  or  no  land,  never  proceeded 
or  took  any  further  steps  to  obtain  his 
Lordship's  grant  or  patent,  or  any 
other  measure  to  entitle  himself  to  any 
estate  in  the  said  land,  although  he 
actually  lived  for  several  years  after- 
wards near  the  land  intended  to  be  in- 
cluded in  the  said  survey,  and  was 
well  acquainted  with  the  situation 
thereof.  And  the  said  Attorney-Gen- 
eral showeth,  that  one  Thomas  Hall 
was  seised  in  his  demesne  as  of  fee  of 
and  in  20  acres  of  land,  commonly 
called  Hair s  Land,  lying  near  Anne 
Arundel  (now  called  Severn)  River,  in 
T'odd's  Neck  \  which  said  Thomas  Hall, 
in  the  year  1663,  died  so  seised,  leaving 
issue  Christopher  Hall,  his  only  son 
and  heir;  which  same  Christopher  Hall, 
after  the  decease  of  the  said  Thomas 
Hall  his  father,  entered  into  the  said 
land,  and  was  thereof  seised  in  his 
demesne  as  of  fee,  and  being  thereof 
seised,  by  his  last  will  and  testament 
in  writing,  devised  the  said  20  acres 
to  his  mother  Elizabeth  Hall,  but  what 
estate  was  devised  to  her  is  to  the 
said  Attorney-General  unknown;  which 
said  Elizabeth  died  intestate  and  without 
issue,  and  there  being  no  heir  either 
lineal  or  collateral  of  the  sa.idChristopher 
Hall,  or  the  said  devisee  Elizabeth  Hall, 
the  said  20  acres  of  land  became 
escheat  and  reverted  to  his  Lordship 
as  and  by  way  of  escheat;  and  that  on 
or  about  the  26th  day  of  December, 
i6yo,  the  said  Thomas  Todd  had  laid 
out  for  him  a  parcel  of  land  called 
Todd's  Harbor,  lying  in  the  said  county 
on  the  west  side  oi  Anne  Arundel  River, 
beginning,  etc.,  laid  out  for  120  acres 
of  land,  as  by  the  certificate  thereof, 
upon  record  in  the  land  office,  refer- 
ence being  thereto  had,  may  appear; 
which  same  last  mentioned  survey  the 
said  Attorney-General  doth  expressly 
aver  and  charge,  and  so  the  truth  is, 
included  all  or  the  greatest  part  of  the 
land  which  was  contained  in  the  survey 
made  or  mentioned  to  have  been  made 
for  the   said  Thomas  Todd  in  the  year 
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i6si  aforesaid;  that  afterwards,  to  wit, 
on  or  about  the  loth  day  of  April, 
1671,  a  patent  or  grant  issued  in  due 
form  to  the  said  Thomas  Todd  and  his 
heirs  for  the  said  land  according  to  the 
said  bounds  expressed  in  the  said  last 
mentioned  certificaie,  as  by  the  said 
patent  likewise  on  record  in  the  said 
land  office,  reference  being  thereto  had, 
may  more  fully  appear.  And  the  said 
Attorney-General  further  showeth,  that 
the  said  Thomas  Todd  being  seised  in 
fee  simple  of  the  said  lands  by  virtue 
of  the  said  patent,  did  by  indenture  of 
bargain  and  sale,  bearing  date  on  or 
about  the  ist  of  May,  1672,  for  the 
consideration  of  10,500  lbs.  of  tobacco, 
give,  grant,  etc.,  unto  Robert  Bushy  and 
his  heirs  forever,  go  acres,  part  of  the 
aforesaid  120  acres  of  land  called 
Todd' s  Harbor,  and  bounded  as  by  the 
said  indenture  is  expressed,  reference 
being  thereunto  had,  may  more  fully 
and  at  large  appear;  that  the  said 
Robert  Busby  being  by  virtue  of  the 
said  indenture  of  bargain  and  sale 
seised  in  fee  simple  of  the  said  go 
acres,  part  of  the  said  tract  of  land 
called  Todd's  Harbor,  by  his  last  will 
and  testament  bearing  date  on  or  about 
the  igthol  June,  1674,  made  the  follow- 
ing devise:  '  Lastly,  I  do  give  and 
bequeath  unto  my  dear  and  loving 
wife,  with  the  child  in  her  belly  that 
she  now  goeth  with,  all  my  whole 
estate  real  and  personal  that  1  now  do 
possess  in  Maryland  or  elsewhere,  or 
that  may  ever  come  tome  by  will;' 
whereby  the  said  wife  became  entitled 
to  an  estate  for  life  in  the  said  go  acres, 
part  of  Todd's  Harbor,  with  a  remainder 
in  fee  to  the  child,  of  which  she  was 
enceinte,  the  said  Robert  then  having  no 
issue,  and  afterwards  dying  without 
heirs  either  lineal  or  collateral,  whereby 
the  said  go  acres,  part  of  the  said  Todd's 
Harbor,  for  want  of  heirs  of  the  said 
Robert  Busby,  became  escheat  and  re- 
verted back  by  way  of  escheat  to  the 
then  Lord  Proprietary  and  his  heirs. 
And  the  said  Attorney-General  further 
showeth,  for  and  on  behalf  of  the  said 
Lord  Proprietary,  that  he  hath  pro- 
cured a  resurvey  to  be  made  of  the 
said  land  called  Todd's  Harbor,  in- 
cluding a  great  part  of  the  City  of 
Annapolis,  and  hath  annexed  to  this  in- 
formation two  plots  thereof  returned 
by  the  proper  officer,  to  wit,  Henry 
Rid.^ely,  deputy-surveyor  of  the  said 
county,  whereby  it  may  and  will 
appear  to  your  Excellency,  and  by  evi- 
dences and  examinations  of  persons  re- 


lating thereto,  which  the  said  Attorney- 
General  craves  leave  to  be  admitted 
hereafter  to  examine  into,  in  case  any 
doubts  thereof  should  remain  with 
your  Excellency  where  the  said  land 
called  Todd's  Harbor  lay,  and  that, 
although  the  bounded  trees  of  the  said 
Todd's  Harbor  are  through  length  of 
time  decayed  and  lost,  yet  the  said 
Attorney-General  doubts  not  to  prove, 
by  reversing  the  courses  from  some  of 
the  boundaries  mentioned  in  the  said 
certificate  and  grant,  and  also  from 
some  other  artificial  boundaries  men- 
tioned in  the  said  certificate  to  be  proved 
by  the  oaths  and  depositions  of  very 
ancient  witnesses,  that  the  land  lay  in 
such  place  as  is  laid  by  the  said  plot 
and  survey  hereunto  annexed,  and 
from  a  full  consideration  of  the  premi- 
ses, the  clear  and  undoubted  right  of 
the  said  Lord  Proprietary  to  the  said 
Todd's  Harbor,  or  the  go  acres  thereof 
sold  and  conveyed  as  aforesaid,  and 
the  said  20  acres  called  Hall's  Land. 

And  the  said  Attorney-General  further 
showeth,  that  on  or  about  the  lOth  of 
February,  171J,  a  reserve  was  entered 
for  his  Lordship's  use  on  the  records  of 
the  land  office  for  the  Province  of  Mary, 
land,  the  usual  and  proper  office  for 
entering  reserves,  in  the  words  follow- 
ing, VIZ.:  'A  reserve  this  day  laid  by 
his  Lordship  on  all  the  vacant  land 
lying  within  the  City  of  Annapolis  and 
fence  thereof.'  Yet  so  it  is,  may  it 
please  your  Excellency,  that  Thomas 
Bordley  and  Thomas  Larkin,  late  of 
Anne  Arundel  County.  Esquires,  de- 
ceased, combining  and  confederating 
with  one  Lancelot  Todd,  now  of  said 
county,  gentleman  (the  said  Todd  being 
or  pretending  to  be  the  heir-at-law  of 
the  said  Thomas  Todd),  how  to  defeat 
his  Lordship  the  Lord  Proprietary,  of 
the  said  go  acres  of  land,  and  the  said 
20  acres  of  land,  and  of  ail  the  land 
which  his  Lordship  had  a  right  to  in 
the  City  of  Annapolis,  or  within  the 
fence  thereof,  by  virtue  of  the  said  re- 
serve, the  said  Thomas  Bordley  and 
Thomas  Larkin,  by  pretense  of  some 
purchase  or  pretended  purchase  from 
the  said  Lancelot  Todd,  on  or  about  the 
28th  oljuly,  17 IS ,  applied  to  Charles 
Carroll,  Esquire,  then  his  Lordship's 
agent  and  chief  manager  of  land  affairs 
within  this  Province,  suggesting  that 
Thomas  Todd,  late  of  the  said  county, 
deceased,  had,  upon  the  Sth  of  July, 
i6j/,  surveyed  and  laid  out  for  him  a 
tract  or  parcel  of  land  lying  in  the 
same  county,  by  the  name  of ,  and 
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for  the  quantity  of  loo  acres,  which 
same  tract  or  parcel  of  land,  by  several 
alienations  and  mutations  of  posses- 
sion, became  the  right  of  the  said 
Thomai  Bordley  and  Thomas  Larkin; 
who,  upon  scrutiny  into  the  bounds 
thereof,  found  that  they  were  rendered 
very  obscure  and  uncertain  by  reason 
of  divers  edifices  and  improvements 
made  on  the  said  land,  the  same  being 
erected  into  a  city,  prayed  a  warrant  to 
resurvey  the  same,  which  the  said 
Charles  Carroll  would  not  grant  upon 
any  other  terms  but  that  the  survey  to 
be  made  by  virtue  thereof  should  not 
run  into  any  former  or  more  ancient 
survey,  nor  into  any  lands  belonging  to 
his  Lordship,  nor  any  reserved  for  his 
Lordship's  use,  as  may  appear  by  the 
said  warrant,  which  is  in  the  words 
following: 

'  Whereas  Thomas  Larkin  and  Thomas 
Bordley,  of  Anne  Arundel  County ,  gen- 
tlemen, by  their  humble  petition  to  his 
Lordship's  agent,  have  set  forth,  that 
a  certain  Thomas  Todd,  late  of  the  said 
county,  deceased,  had  heretofore,  viz. 
on  the  8th  oijuly,  ib^i,  surveyed  and 
laid  out  for  him  a  certain  tract  or  par- 
cel of  land  lying  in  the  said  county  by 

the  name  of  ,  and   for  loo  acres, 

and  that  the  same,  by  several  aliena- 
tions and  mutations  of  possession,  be- 
came the  right  of  the  petitioners,  who, 
upon  scrutiny  into  the  bounds  thereof, 
find,  that  they  are  rendered  very  ob- 
scure and  uncertain  by  means  of  divers 
edifices  and  improvements  made  on 
the  said  land,  the  same  being  erected 
into  a  city;  wherefore  they  humbly 
prayed  a  special  warrant  to  resurvey  the 
said  land,  in  order  to  ascertain  as  well 
as  may  be,  the  true  ancient  metes  and 
bounds  thereof,  and  to  include  all  the 
surplus  contained  therein,  and  that 
upon  return  of  a  certificate  of  such  re- 
survey, they  might  have  his  Lordship's 
letters  patent  of  confirmation  there- 
upon on  the  present  conditions  of 
plantations  in  such  case;  which  was 
{{ranted  them,  still  reserving  to  the 
Right  Honorable  the  Lord  Proprietary, 
all  claim  of  right  to  any  lands  within 
the  bounds  of  the  said  tract,  and  the 
several  inhabitants,  all  their  improve- 
ments derived  to  them  by  any  Act  or 
Acts  of  Assembly  of  this  Province. 

Lay  out  therefore  and  carefully  re- 
survey for  and  in  the  name  of  them  the 
said  Thomas  Bordley  and  Thomas  Lar- 
kin, the  aforesaid  loo  acres  of  land,  ac- 
cording to  the  true  ancient  metes  and 
bounds  thereof,  if  you  can  discover  the 


same,  not  running  your  lines  within 
the  lines  of  any  former  or  more  ancient 
survey,  nor  lands  belonging  to  his 
Lordship,  nor  any  ways  reserved  for 
his  use,  nor  are  you  to  prejudice,  by 
such  your  resurvey,  any  of  the  im- 
provements of  takers  up  of  lots.'  Which 
precaution  of  the  said  Charles  Carroll, 
had  the  same  been  observed  in  the  re- 
survey made  by  the  said  Thomas  Bord- 
ley and  Thomas  Larkin,  and  in  the 
grant  obtained  by  virtue  thereof,  would 
effectually  have  secured  his  Lordship, 
the  Lord  Proprietary,  from  being  in- 
jured in  his  right  and  property;  for  the 
said  Attorney-General  doth  expressly 
charge  and  aver,  that  according  to  the 
constant  and  uninterrupted  usage  and 
custom  of  this  Province,  from  the  first 
settlement  thereof,  all  the  vacant  lands, 
viz.  all  such  lands  as  the  said  Lord  Pro- 
prietaryor  his  ancestors  had  not  actually 
disposed  of  within  the  fence  of  Annapo- 
lis, before  the  entry  of  the  said  re- 
serve, was  actually  reserved  and  set 
apart  for  the  use  of  his  Lordship,  so  as 
not  to  be  subject  or  liable  to  be  taken 
up  by  virtue  of  any  common  warrant, 
or  any  such  special  warrant  as  he  the 
said  Thomas  Bordley  and  Thomas  Lar- 
kin applied  for  and  obtained,  which 
the  said  Bordley  and  Larkin  very  well 
knew,  both  of  them  having  been  pro- 
fessors and  practitioners  of  the  law, 
and  very  well  acquainted  with  the  con- 
ditions and  plantations,  the  course  and 
practice  of  the  land  office  and  the  un- 
doubted right  of  his  Lordship,  the  Lord 
Proprietary,  to  reserve  lands  to  his 
own  particular  use,  and  that  the  lands 
so  reserved  were  not  nor  were  ever 
subject  to  be  taken  up  on  the  common 
terms  and  conditions  of  plantations; 
yet  the  said  Thomas  Bordley  and 
Thomas  Larkin  procured  such  a  resur- 
vey to  be  made  as  actually  included  the 
said  go  acres,  part  of  Todd' s  Harbor, 
and  the  said  20  acres  called  I/all's  land, 
or  part  thereof,  and  a  considerable 
quantity  of  land  reserved  to  his  Lord- 
ship's use,  and  on  or  about  the  26th  of 
June,  iyi8  (at  which  time  the  said 
Charles  Carroll  vi&s  removed  from  being 
agent,  and  having  the  management  of 
the  said  Lord  Proprietary's  land  affairs,) 
obtained  a  grant  for  the  land  so  by 
them  caused  to  be  resurveyed,  which 
grant  contains  the  following  exception 
and  reservation:  'Excepting  and  re- 
serving out  of  this  present  grant  unto 
us  and  our  heirs,  all  claim  of  right  to  any 
lands  or  tenements  within  the  bounds 
of    the    said    tract;    and    the    several 
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inhabitants  of  the  City  of  Annapolis 
aforesaid,  all  their  edifices  and  im- 
provements by  them  made  within  the 
same,  and  to  them  derived  by  virtue  of 
any  Act  or  Acts  of  Assembly  of  our 
Province.' 

Where  although  there  is  an  appear- 
ance of  an  exception  and  saving  of  his 
Lordship's  right,  yet  that  exception  is 
inserted  in  such  a  manner  as  to  make 
it  very  doubtful  whether  it  is  not  void 
as  repugnant  to  the  grant,  and  that  it 
was  the  opinion  of  the  said  Thomas 
BordUy  and  Thomas  Larkin  that  it  was 
really  void  is  apparent,  or  at  least 
highly  probable,  from  this,  that  they 
actually  claimed  all  the  land  contained 
within  the  bounds  mentioned  in  the 
said  grant,  by  virtue  thereof  having 
actually  demanded  and  received  great 
sums  of  money  of  such  persons  as  had 
taken  up  lots  by  virtue  of  an  Act  or 
Acts  of  Assembly,  within  the  said 
bounds,  and  improved  them,  and  di- 
vided the  rest  betwixt  themselves 
accordingly,  as  their  own  proper  estate 
and  property,  as  by  a  deed  or  deeds 
of  partition  thereof,  remaining  in  the 
same  records  of  Anne  Arundel  County, 
relation  being  thereto  had,  may  more 
fully  and  at  large  appear. 

And  the  said  Attorney-General  fur- 
ther showeth,  that  the  Honorable  Ed- 
mund Jenings,  Esquire,  oi  Annapolis,  in 
right  of  Ariana  his  wife,  as  late  wife 
or  devisee  of  the  said  Thomas  Bordley, 
is  possessed  of  some  estate  or  freehold 
of  and  in  part  of  the  said  land;  that  Ste- 
phen Bordley  of  Annapolis,  gentleman, 
as  heir  at  law  or  devisee  of  the  said 
Thomas  Bordley,  is  seised  or  possessed 
of  other  part  of  the  said  land,  and  that 
the  Honorable  Charles  Calvert,  Esquire, 
etc.,  etc.,  and  divers  other  persons, 
as  yet  to  the  said  Attorney-General  un- 
known, whom  when  discovered,  the 
said  Attorney-General  prays  may  be 
made  parties  to  this  information,  by  in- 
serting their  names  therein  with  apt 
words  to  charge  them,  are  possessed  of 
several  parcels  of  the  said  land  by  vir- 
tue of  several  purchases  made  from  the 
said  Thomas  Larkin,  or  those  who  had 
his  estate,  do  claim  a  right  and  estate 
in  fee-simple,  or  some  other  estate,  to 
several  parcels  of  the  said  land,  and  do 
pretend  and  give  out  in  speeches  that 
the  said  Lord  Proprietary,  if  any  right 
he  had  to  the  said  lands  by  escheat  or 
otherwise,  hath  entirely  departed  there- 
with, and  by  the  said  patent  or  grant, 
hath  absolutely  barred  himself  of  all 
right,  title,  or  claim  whatsoever,  either 


in  law  or  equity;  whereas  the  said  At- 
torney-General doth  aver  and  maintain 
that  the  said  patent  was  obtained 
through  false  suggestions  and  allega- 
tions, and  by  great  fraud  and  surprise 
upon  the  said  Lord  Proprietary  and  his 
agent  for  land  affairs,  at  the  time  of 
granting  thereof,  for  that  it  is  falsely 
alleged  that  the  bounds  of  the  said  pre- 
tended survey  made  in  i6^i,  were  ren- 
dered very  obscure  and  uncertain,  by 
means  of  divers  edifices  and  improve- 
ments made  on  the  same  land,  the 
same  being  erected  into  a  city,  which 
allegation  is  false  and  untrue,  for  that 
the  City  of  Annapolis  is  not  built  upon 
the  said  land  or  any  part  thereof,  so  as 
to  render  the  bounds  thereof  obscure, 
but  on  the  contrary  the  said  pretended 
survey  is  of  itself  irregular  and  uncer- 
tain, as  not  giving  any  denomination 
to  the  lands  intended  to  be  surveyed, 
whereby  it  might  appear  with  greater 
certainty  where  the  said  land  lay,  but 
also  in  case  it  could  appear  by  any 
proof  or  evidence  whatsoever,  that  any 
land  was  really  surveyed,  and  where  the 
same  lay,  yet  even  from  any  supposed 
or  pretended  beginning,  some  courses 
must  be  greatly  varied,  and  the  dis- 
tances of  such  courses  also  varied,  and 
other  distances  must  be  granted  or 
given  than  are  mentioned  in  the  said 
certificate  of  i6ji,  thereby  to  make  the 
said  survey  include  any  land  at  all,  as 
will  appear  from  the  resurveys  and 
plots  made  by  the  proper  officer:  And 
further  it  is  falsely  alleged  in  the  said 
certificate  of  the  resurvey,  whereon  the 
said  patent  is  founded,  and  which  is 
recited  therein,  that  the  said  land  was 
resurveyed  according  to  the  ancient 
metes  and  bounds  thereof,  the  same 
being  untrue  in  every  particular  bound- 
ary of  the  resurvey,  there  not  being 
one  course  in  the  resurvey  that  agrees 
with  the  said  original  pretended  sur- 
vey, but  that  the  S.  S.  E.  course  to  the 
bound  of  Richard  Acton' s  land,  the  dis- 
tance of  which  course  is  given  or 
granted  by  the  resurvey,  there  being 
no  distance  at  all  mentioned  in  .he 
pretended  original  survey,  and  that  the 
next  following  course  being  the  direct 
opposite  reversed  course  to  that  in  the 
said  original  pretended  survey,  and  so 
reversed  in  the  resurvey  upon  the 
strange  foundation  of  a  conjecture  of 
an  error,  in  the  said  pretended  survey; 
and  also  upon  the  false  and  unjust  alle- 
gation that  no  person  would  be  preju- 
diced thereby:  And  further  it  is  falsely 
alleged  in  the  said  patent,  that  the  said 
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tract  or  parcel  of  land  pretended  to  be 
laid  out  for  the  said  Thomas  Todd,  by 
the  said  survey  in  ib^i,  by  several 
alienations  and  mutations  of  posses- 
sion, became  the  right  of  the  said 
Thomas  Bordley  and  Thomas  Larkin, 
which  allegation  is  untrue,  for  that  if 
any  land  was  really  laid  out  or  sur- 
veyed for  the  said  Todd,  by  the  said 
pretended  survey,  made  in  ib^i;  and 
also  if  the  survey  had  been  every  way 
regular,  and  the  right  of  the  said  Toddio 
the  quantity  of  land  therein  mentioned 
had  never  been  assigned  or  trans- 
ferred as  is  mentioned  on  the  said 
record  to  have  been,  yet  no  grant 
or  patent  issued  from  the  then  Lord 
Proprietary,  or  any  of  his  success- 
ors for  the  same  to  the  said  Todd,  as 
ought  to  have  been  done  according  to 
the  conditions  of  plantations  already 
mentioned,  for  want  whereof  no  right 
in  the  said  land  could  be  vested  in  the 
said  Todd,  or  consequently  could  come 
by  any  conveyance  whatsoever,  from  or 
under  him,  to  the  said  Thomas  Bord- 
ley and  Thomas  Larkin,  which  want  of 
a  patent  or  grant  to  the  said  Todd  is 
not  only  an  exclusion  of  any  legal  right 
in  him  to  the  said  land,  even  had  he 
ever  made  any  such  assignment  as 
herein  before  mentioned;  but  he  the 
said  Todd  afterwards  taking  up  the 
same  land,  if  any  was  really  surveyed 
in  the  year  i6^i  by  a  common  warrant 
so  many  years  after,  and  taking  out  a 
patent  for  the  same,  is,  as  the  said  Attor- 
ney-General insists,  as  a  waiverand  dis- 
claimer of  any  equitable  right  which  he 
the  said  Todd  could  pretend  to,  by 
virtue  of  the  said  pretended  survey  in 
ib^i,  and  is  also  a  manifest  proof  that 
the  said  Todd  either  parted  with  the 
interest  which  he  had  or  could  pretend 
to,  as  the  consideration  for  the  said 
land,  or  that  he  looked  upon  and  deemed 
the  said  survey,  as  in  truth  it  is,  so 
irregular  and  erroneous  that  he  could 
have  no  benefit  by  any  patent  issuing 
to  him  in  pursuance  thereof,  so  that 
the  said  Thomas  Bordlfy  and  Thomas 
Larkin  could  have  no  right  whatsoever, 
either  legal  or  equitable,  under  the  said 
Todd,  by  virtue  of  the  said  pretended 
survey  in  i6^t,  and  therefore  the  said 
allegation  is  not  only  false,  but  fraudu- 
lently inserted  to  deceive  the  said  Lord 
Proprietary  and  his  land  agent  for  the 
time  being,  which  allegation  being  the 
foundation  of  the  said  patent,  and 
without  which  the  same  would  not,  nor 
could  possibly  be  granted  to  the  said 
Bordley  and  Larkin,  that  being    false. 


the  said  Attorney-General  insists  would 
be  a  sufficient  reason,  if  no  other  there 
was,  to  set  aside  and  vacate  the  said 
patent  in  a  Court  of  Equity.  And  the 
said  Attorney-General  further  showeth, 
that  the  frauds  and  surprise  by  which 
the  said  patent  or  grant  was  obtained 
is  further  manifest  by  this,  that  although 
by  the  warrant  obtained  by  the  said 
Thomas  Bordley  and  Thomas  Larkin, 
the  surveyor  is  expressly  prohibited  to 
run  into  any  lands  belonging  to  the 
said  Lord  Proprietary;  yet  the  said 
Thomas  Bordley  and  Thomas  Larkin, 
contrary  to  the  said  prohibition,  caused 
his  Lordship's  lands  herein  before  men- 
tioned, to  be  included  in  the  survey 
made  by  color  of  the  said  warrant,  and 
the  better  and  more  effectually  to  de- 
ceive his  Lordship,  inserted  an  excep- 
tion in  the  patent  which  is,  or  which 
they  thought  to  be,  void;  all  which 
actings  and  doings  of  the  said  con- 
federates and  the  defendants,  are  con- 
trary to  equity  and  good  conscience, 
and  tend  to  the  disinherison  and  great 
prejudice  of  the  said  Lord  Proprietary. 

Wherefore  and  for  that  the  frauds 
and  practices  herein  before  mentioned, 
are  properly  determinable  in  this  Hon- 
orable Court,  and  to  the  end  the  said 
Lancelot  Todd,  and  all  other  the  defend- 
ants herein  before  mentioned  may, 
upon  their  corporal  oaths  to  be  by  them 
respectively  taken  upon  the  Holy  Evan- 
gely  of  Almighty  God,  true  answer 
make  to  all  and  singular  the  premises  as 
if  here  again  particularly  repeated  and 
interrogated,  and  more  especially  to 
set  forth  and  discover  whether  the  con- 
ditions of  plantations,  and  the  manner 
of  applying  for  cultivated  escheat  lands, 
or  lands  reserved  for  the  Lord  Pro- 
prietary's use,  be  not  as  herein  set 
forth  ? 

Whether  there  was  not  such  a  sur- 
vey as  herein  before  is  mentioned  to  be 
made  or  pretended  to  be  made  for 
Thomas  Todd,  herein  before  named,  in 
the  month  oi  July,  i6jil  Whether  in 
the  margin  of  the  Record  Book  wherein 
the  said  survey  is  entered  or  recorded,  it 
is  not  mentioned  that  the  said  land  was 
patented  ioT  Henry  Acton,  or  for  Actonf 

Whether  the  said  Acton  did  not  obtain 
a  patent  for  loo  acres  of  land  by  virtue 
of  an  assignment  from  the  said  Toddl 
Whether  the  said  Todd  had  obtained 
any  warrant  to  the  surveyor  to  make 
the  said  survey  of  j6ji  ?  Whether  the 
survey  itself  be  not  very  irregular,  and 
contains  loo  acres,  or  what  other 
quantity? 
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Whether  any  steps  were  ever  taken 
by  the  said  Todd,  or  any  ether  person 
claiming  under  him,  to  obtain  a  grant 
for  the  land  pretended  or  supposed  to 
be  included  in  that  survey  until  the 
said  Thomas  Bordley  and  Thomas  Larkin 
applied  for  the  same,  and  how  it  hap- 
pened that  nothing  was  done  towards 
obtaining  a  grant  for  the  said  land  in 
so  many  years  ? 

Whether  in  the  year  i6yo  there  was 
not  a  parcel  of  land  surveyed  for  the 
same  Thomas  Todd  called  Todd's  Har- 
bor, containing  or  said  to  contain  120 
acres?  And  whether  that  survey  does 
not  include  all  or  a  part,  and  what  part 
of  the  land  supposed  or  pretended  to 
have  been  surveyed  for  the  said  Todd 
in  1651'^ 

The  said  Attorney-General  prays 
your  Excellency  to  grant  his  Lordship's 
writ  of  subpoena  to  be  issued,  directed 
to  the  said  defendants,  commanding 
them  and  every  of  them  on  a  certain 
day  and  under  a  certain  pain  therein 
limited,  to  be  and  appear  before  your 
Excellency  in  this  Honorable  Court,  to 
answer  the  premises;  and  that  the  said 
patent  or  grant  to,  as  aforesaid  ob- 
tained by  the  said  Thomas  Bordley  and 
Thomas  Larkin,  may  by  decree  of  this 
Honorable  Court  be  cancelled  and  va- 
cated, and  a  vacate  entered  on  the 
record  or  enrolment  thereof,  and  the 
defendants  be  obliged  and  decreed  to 
reconvey  the  several  lands  which  they 
hold  under  and  by  virtue  of  that  grant 
or  patent,  to  the  said  Lord  Proprietary, 
or  that  his  Lordship  may  be  otherwise 
relieved  in  the  premises  according  to 
equity,  justice  and  good  conscience. 

December  7,  17 jj. 

D.  Dulany. 
Richard  Francis." 

Marriage  Settlement.  —  In  Russell's 
Appeal,  75  Pa.  St.  269,  the  bill  charged: 
I.  That  by  indenture  of  marriage  set- 
tlement, dated  May  31,  1866,  and  duly 
recorded  at  Philadelphia,  reciting  that 
a  marriage  was  about  to  be  celebrated 
between  the  plaintiff,  then  Emma 
Louisa  Fotterall,  and  William  Elbert 
Evans,  and  that  it  was  agreed  between 
them  that  each  should  retain  the  exclu- 
sive control  of  their  respective  property 
after  marriage,  except  as  might  be 
permitted  by  each  to  the  other  as  to  in- 
come received  or  by  testamentary  dis- 
position, it  was  witnessed,  for  the 
purpose  of  carrying  out  said  intention, 
etc.,  that  the  plaintiff,  by  and  with  tne 
consent  of  the  said  Evans,  did  grant 
and  convey  unto  Winfield  S.   Russell, 


one  of  the  defendants,  and  the  said 
Evans  all  her  property  and  estate  (with 
the  exception  of  $30,000  to  be  retained 
out  of  her  personal  estate  by  the  said 
Russell  and  to  be  paid  by  him  to  her 
own  proper  use),  in  trust,  after  the  said 
marriage,  to  collect  the  income  thereof 
and  pay  the  same  to  her  and  for  her 
sole  and  separate  use  for  life,  with  cer- 
tain powers  of  sale  and  investment, 
and,  after  her  death,  to  convey  the 
subjects  of  the  trust  to  and  among  her 
children  and  issue,  according  to  her 
testamentary  appointment  (excepting 
therefrom  such  provision  out  of  the  in- 
come thereof  as  she  should  by  will  make 
for  her  said  husband  for  life);  but  in 
case  she  should  leave  no  child,  or  issue 
of  any  child,  living  at  her  death,  then, 
subject  to  such  provision  for  her  said 
husband  as  she  might  make,  in  trust, 
to  convey  the  same  to  and  among  her 
sisters  and  brother,  or  to  their  children 
or  issue,  for  such  estate  and  interest, 
as  she,  whether  married  or  single, 
should,  by  will,  limit  and  appoint. 
But  should  she  leave  no  will,  or  ap- 
pointment in  the  nature  thereof,  then, 
after  her  decease,  in  trust,  to  hold  and 
convey  the  said  property,  as  to  one 
half  of  the  net  income  thereof,  for  the 
use  of  the  said  Evans  for  life,  and  the 
other  half  thereof  for  the  use  of  her 
children,  or  child,  in  the  manner  therein 
set  forth;  but  if  she  should  leave  no 
child,  or  the  issue  thereof,  to  survive 
her,  or,  if  leaving  such,  all  should  die 
during  minority  leaving  no  issue,  then, 
in  trust,  to  convey  the  said  property 
among  the  defendants,  Mary  Ann  Pot- 
ter, Catherine  S.  Russell,  and  Stephen 
B.  Fotterall,  her  sisters  and  brother,  in 
fee,  share  and  share  alike,  and  to  the 
issue  of  any  of  them  then  deceased, 
but  subject,  however,  to  the  payment 
of  the  said  one  half  of  the  income  to 
the  said  Evans  for  life,  and  also  subject 
to  the  payment  of  half  of  the  net  in- 
come to  the  defendant  Sarah  E.  Fot- 
terall, another  sister,  for  life,  out  of 
which  should  be  paid  $600  per  annum 
unto  her  mother,  the  defendant  Sarah 
K,  Fotterall,  during  her  life.  And 
should  either  trustee  die,  or  otherwise 
cease  to  be  trustee,  the  survivor,  or, 
upon  his  default,  any  cestuis  que  trust, 
might  and  should  petition  the  Court  of 
Common  Pleas  to  fill  the  vacancy  with 
a  nominated  trustee,  such  appointment 
to  be  without  security  if  a  majority  in 
inter.est  should  join  in  the  petition; 
and  upon  such  appointment  being  ap- 
proved and  made,  all  the  title,  trusts. 
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etc.,  set  forth  and  declared  should  be- 
come vested  in  such  appointee  as  if 
originally  made  a  trustee. 

That  the  said  indenture  also  con- 
tained covenants  that  the  said  Evans 
would  not  claim  for  his  own  benefit 
any  of  the  estate  of  the  plaintiff  then 
owned  or  thereafter  to  be  acquired  by 
her,  whether  without  or  within  the 
trusts  of  the  said  settlement,  otherwise 
then  as  therein  had  been  expressed  to 
be  given  or  granted,  or  should  be  be- 
queathed or  devised  under  the  powers 
in  said  settlement  contained,  or  as  in- 
come might  be  spent  jointly  during 
their  lives,  by  mutual  consent,  after  its 
payment  over  to  plaintiff;  and  the 
plaintiff  covenanted  that  she  would  not 
claim  any  dower,  third  part  or  statutory 
share,  as  widow  or  otherwise,  of  and  in 
the  estate  of  the  said  Evans,  to  which 
she  relinquished  all  claim  in  the  event 
of  the  said  intended  marriage  and  of 
her  surviving  him;  and  both  of  them, 
the  plaintiff  and  the  said  Evans,  fur- 
ther covenanted  that  they  would  at  all 
times  thereafter,  if  necessary,  make 
further  conveyances  and  releases  as  to 
the  estate  of  the  other,  and  to  perfect 
title  in  any  purchaser  or  grantee  thereof. 
And  it  was  agreed  that  the  said  trustees 
should  have  power  to  make  partition 
of  the  estate  which  might  belong  to 
the  plaintiff  in  common  or  joint  tenancy 
with  others,  with  her  consent  while 
living  and  without  her  consent  after 
her  decease,  and  they  and  their  suc- 
cessors should  have  and  exercise  the 
power  of  sale  thereinbefore  given,  after 
her  decease,  without  her  consent,  dur- 
ing the  continuance  of  the  said  trust. 

2.  That  said  marriage  was  afterwards 
solemnized,  and  said  Evans  died  on  or 
about  March  7th,  1869,  leaving  surviv- 
ing him  his  .widow,  the  plaintiff,  but  no 
children  or  issue  of  the  said  marriage. 

3.  That  under  proceedings  in  the 
Court  of  Common  Pleas  of  Phila- 
delphia county,  Edwin  T.  Eisenbrey 
was,  on  July  12th,  1896,  appointed 
trustee  under  said  indenture,  in  place 
of  said  Evans,  deceased. 

4.  That  all  the  sisters  and  the  brother 
and  the  mother  of  plaintiff  are  now 
living,  and  are  parties  defendant. 

5.  That  the  real  intention  of  the 
parties  to  the  said  indenture  was  that 
the  parties  grantors  should  each  vetain 
the  exclusive  ownership  and  control  of 
his  or  her  property  after  marriage,  and 
that  the  only  consideration  therefor 
wis  the  said  contemplated  marriage; 
and  that  all  the  interests  which   are 


within  this  consideration  have  expired, 
so  that  the  only  parts  of  said  settle- 
ment now  subsisting  are  purely  volun- 
tary. 

It  was  further  alleged  that  when 
the  said  settlement  was  executed  the 
plaintiff  had  no  knowledge  or  belief 
other  than  that  the  settlement  was 
drawn  in  the  usual  manner  and  form; 
that  she  gave  no  instructions  other 
than  that  her  property  was  to  be  set- 
tled free  from  the  debts  or  control  of 
her  husband,  and  that  she  said  nothing, 
nor  was  anything  said  to  her,  as  to 

First,  There  being  no  power  of  revo- 
cation reserved  to  her  in  any  event, 
whether  all  the  interests  within  the 
consideration  of  the  marriage  should 
or  should  not  expire. 

Secondly,  There  being  no  general 
power  of  even  testamentary  appoint- 
ment  in  case  she  should  survive  her 
husband,  and  there  should  be  no  chil- 
dren of  the  marriage.     And 

Thirdly,  There  being  no  provision 
made  for  her  choice  or  option  in  the 
matter  of  any  change  of  trustees. 

That  the  result  is  that  the  plaintiff,  a 
widow  and  childless,  is  deprived  of  all 
power  over  her  property  while  living, 
and  has  not  even  a  power  of  testa- 
mentary disposition  in  favor  of  other 
persons  or  objects  than  her  said  mother, 
sisters  and  brother,  or  their  children  as 
aforesaid. 

The  plaintiff  prayed  for  relief  as 
follows:  — 

\.  That  it  may  be  declared  that  the 
plaintiff  is  entitled  to  appoint  and  dis- 
pose of  her  estate,  the  subjects  of  the 
trusts  of  said  indenture,  as  she  may 
think  proper,  in  priority  to  the  trusts 
and  limitations  in  favor  of  her  mother, 
sisters  and  brother,  or  their  children  as 
aforesaid;  or,  in  the  alternative,  that  it 
be  declared  that  the  plaintiff  is  entitled 
to  appoint  and  dispose  of  the  same,  in 
priority  as  aforesaid,  by  her  last  will, 
to  such  persons  and  for  such  estates  as 
to  her  shall  seem  fit;  and  that  in  any 
event,  any  future  nomination  of  trus- 
tees shall  be  made  with  her  consent 
and  approbation,  and  that  the  said  in- 
denture be  reformed  accordingly. 

Deed  of  Trust.  —  In  Goldsborough  v. 
Turner,  67  N.  Car.  403,  the  complaint 
alleged  in  substance  that  the  defendant, 
James  C.  Turner,  was  the  owner  of  a 
house  and  lot  in  Salsbury;  that  he  was 
indebted  for  the  purchase  money,  some 
$1,500,  and  that  he  was  also  indebted 
to  Goldsborough  and  Tate  in  three 
notes  of  |i,ooo  each,  with  interest  due 
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Form  No.  17905.' 

(^Tttle  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  on  or  about  the  twenty-second  day  of  February,  i899,  the 
plaintiff  bargained  with  the  defendant  to  buy  of  defendant  a  piece 
of  ground  situate  in  the  city  of  Albany,  in  said  county  of  Albany, 
described  as  follows,  to  wit,  (^describing  it  briefly);  that  said  ground 
was  valuable  for  the  purpose  of  dividing  it  into  city  lots  and  was 
purchased  by  plaintiff  for  that  purpose,  as  the  defendant  well 
knew. 

II.  That  the  defendant,  well  knowing  that  the  premises  contained 
much  less  than  eight  acres  of  land,  namely,  four  acres  only,  then  and 
there  falsely  and,  as  the  plaintiff  believes,  fraudulently  represented 
or  caused  the  premises  to  be  represented  to  plaintiff  to  contain 
eight  acres,  and  falsely  and,  as  the  plaintiff  believes,  fraudulently 
and  deceitfully  induced  plaintiff  to  buy  the  said  premises,  and  sold 
the  said  premises  to  plaintiff  iox  fourteen  thousand  6.Q)\\2s%. 

III.  That  the  plaintiff  relied  upon  said  representations  and  agreed 


thereon;  that  in  order  to  secure  these 
debts  he  executed  a  deed  of  trust  to  the 
plaintiff,  with  a  proviso  that  if  the  debts 
were  not  paid  on  the  4th  day  of  July, 
1867,  the  trustee,  should  sell,  etc.,  etc.; 
that  a  thousand  dollars  was  paid  in 
June,  1867;  that  the  remainder  was  not 
paid  on  the  4th  day  of  July,  as  stipulated 
in  the  deed;  that,  after  postponing  from 
time  to  time,  the  plaintiff  and  James  C. 
Turner  agreed  that  if  he  would  pay 
$2,300,  and  the  debt  due  to  one  Josephi 
for  the  purchase  money,  he,  plaintiff, 
would  convey  to  J.  Calder  Turner  the 
lot  in  question;  that  plaintiff  prepared 
a  deed  to  the  said  J.  Calder  Turner, 
and  sent  it  to  his  attorneys,  Blackmer 
&  McCorkle,  to  be  delivered  only  on 
the  condition  that  the  sum  of  $2,300 
was  paid  in  cash  and  the  $1,500  secured 
or  arranged,  so  as  to  relieve  the  plaintiff 
as  trustee  as  aforesaid:  that  afterward 
James  C.  Turner  paid  to  plaintiff's  at- 
torneys $2,000  in  cash,  and  gave  them 
a  check  on  one  G.  W.  Swepson  for 
$3,000,  payable  at  ninety  days,  assuring 
them  that  the  check  would  be  promptly 
paid,  and  at  the  same  time  the  said 
Turner  gave  his  check  to  one  John  I. 
Shaver,  who  was  his  surety  on  the 
note  given  for  the  purchase  money,  on 
the  said  Swepson  for  $1,200  at  thirty 
days,  in  full  of  the  amount  due  Josephi. 
That  Shaver,  confiding  in  the  repre- 
sentation that  the  check  would  be  paid, 
agreed  that  the  property  should  be  re- 
leased from  the  incumbrance  of  the 
said  debt.     That  the  holder  of  the  note 


for  $1,500  did  not  assent  to  the  agree- 
ment, and  that  there  is  still  due  on  the 
same  some  $1,200.  That  the  said 
checks  were  presented  to  the  said 
Swepson  and  not  accepted.  That  the 
said  Turner  had  no  funds  in  his  hands 
and  was  in  fact  indebted  to  Swepson, 
and  the  fact  was  well  known  to  both 
the  defendants.  That  when  these 
checks  were  accepted  the  deed  was 
delivered  by  plaintiff's  attorneys  to 
James  C.  Turner.  Plaintiff  further 
alleged  thai  ''"urner  had  not  paid  the 
checks  drawn  by  him.  That  he  was  in- 
solvent, and  that  he  knew  that  the 
terms  of  compromise  were  that  the  deed 
was  not  to  be  delivered  until  the  cash 
for  the  $2,300  was  paid  and  the  note 
for  the  purchase  money  was  arranged. 
That  J.  Calder  Turner  had  no  funds  in 
Swepson's  hands  when  the  checks  were 
drawn.  Plaintiff  asked  for  judgment 
that  the  deed  be  delivered  up  to  be 
cancelled  and  that  the  land  be  sold, 
etc.,  and  that  J.  Calder  Turner  be  en- 
joined from  selling,  etc.  It  was  decreed 
that  J.  Calder  Turner  deliver  up  to 
plaintiff  the  deed  made  to  him  by 
plaintiff;  that  Turner  convey  to  plaintiff 
the  land  described  in  the  deed. 

This  is  substantially  the  complaint 
in  Belknap  v.  Sealey,  2  Duer  (N.  Y.) 
570.  The  complaint  was  held  to  be 
sufficient  and  the  judgment  of  the  court 
was  affirmed  on  appeal.  See  Belknap 
V.  Sealey,  14  N.  Y.  143. 

1.  See,  generally,  supra,  note  2, 
P-447. 
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to  purchase  of  defendant  said  premises,  and  paid  to  defendant  one 
thousand  dollars  as  part  of  the  purchase  money. 

IV.  That  the  premises  aforesaid  did  not  contain  eight  acres,  but 
only  four  acres;  that  defendant  falsely  and  fraudulently  deceived 
and  defrauded  the  plaintiff  in  the  said  sale;  that  the  plaintiff  thereby 
lost  and  was  deprived  of  all  the  advantages  which  he  might  and 
otherwise  would  have  derived  and  acquired  from  the  said  sale. 

V.  That  on  or  about  the  eighth  day  of  March,  i899,  and  as  soon  as 
plaintiff  had  ascertained  that  the  said  representations  were  untrue, 
he  demanded  of  defendant  a  return  of  the  aforesaid  one  thousand 
dollars,  and  did  then  and  there  offer  to  release  the  said  defendant 
and  discharge  him  from  any  agreement  on  his  part  as  to  the  sale  and 
transfer  of  the  aforesaid  premises;  that  defendant  then  and  there 
refused,  and  still  refuses,  to  accept  said  release  and  discharge  and 
to  pay  back  said  sum. 

1.  Wherefore  plaintiff  demands  judgment  for  one  thousand  doUuvs, 
with  interest  thereon  from  the  tiaenty-seeond  day  of  February,  iS99. 

2.  That  the  aforesaid  agreement  and  purchase  be  delivered  up  and 
cancelled. 

3.  For  such  other  and  further  relief  as  may  be  proper  and  for 
costs  of  this  action. 

(^Signature,  office  address  of  attorney,  and  verification  as  in  Form 
No.  11457.) 

b.  Of  Agreement  by  Which  Lessee  Gave  Up  Remainder  of  His  Lease. 
Form  No.  17906.' 

(Curt.  Eq.  Prec.  22.) 

(^Address  as  in  usual  form.) 

Humbly  complaining  showeth  unto  your  honors  your  orator  John 
Doe,  of  (^stating  place).  That  on  or  about  the  first  day  oi  June,  i894, 
a  certain  indenture  of  lease  was  made  and  duly  executed  between 
Richard  Roe,  then  of  {stating  place),  and  your  orator,  whereby  the 
said  Richard  Roe  did  {stating  the  lease  to  the  plaintiff),  as  in  and  by 
the  said  indenture,  to  which  your  orator  craves  leave  to  refer,  when 
produced  to  this  honorable  court,  will  appear.  And  your  orator 
further  showeth  unto  your  honors,  that  your  orator  entered  upon  and 
possessed  the  said  farm  and  lands  under  and  by  .virtue  of  the  said 
lease;  and  that  the  said  Richard  Roe  departed  this  life  on  or  about 
{stating  ^/w<f),  and  that  after  his  death  Samuel  Short,  of  {stating  place), 
the  defendant  hereinafter  named  became  by  purchase  or  otherwise 
seised  of  and  entitled  to  the  reversion  of  the  said  farm  and  lands 
subject  to  the  said  lease.  And  your  orator  further  showeth,  that  no 
notice  was  ever  given  to  your  orator  to  determine  or  make  void  the 
said  lease  at  the  end  oifive  years  from  the  commencement  of  the  said 
term  of  ten  years  thereby  demised,  pursuant  to  the  proviso  therein 
contained  or  otherwise,  but  upon  the  expiration  of  suchyfz/^r  years  the 
said  Samuel  Short  proposed  to  your  orator  to  enter  into  a  new  agree- 
ment as  to  the  said  farm  and  lands,  giving  your  orator  to  understand 

1.  See  generally,  supra,  note  2,  p.  447. 
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that  the  interest  of  your  orator  therein  was  determined.  And  the 
said  Samuel  Short  upon  that  occasion,  as  he  had  frequently  done 
before,  expressed  great  friendship  for  your  orator,  and  declared  that 
it  was  his  wish  and  intention  that  your  orator  should  continue  in  pos- 
session of  his  said  farm  as  long  as  he  lived.  And  your  orator  further 
showeth,  that  your  orator  can  neither  write  nor  read,  and  that  your 
orator  fully  believing  that  his  interest  in  the  said  lease  was  deter- 
mined, and  that  the  said  defendant,  who  is  a  man  of  fortune,  was 
dealing  fairly  by  your  orator,  and  was  not  intending  to  take  any 
advantage  of  him,  your  orator  consented  to  enter  into  the  new  agree- 
ment proposed  by  the  said  Samuel  Short,  and  thereupon  the  said 
defendant  caused  such  agreement  to  be  reduced  into  writing  by  one 
William  West,  and  your  orator  set  his  mark  thereto,  but  the  same 
was  not  read  over  or  in  any  manner  explained  to  him,  and  such 
agreement  was  in  the  words  and  figures  or  to  the  purport  and  effect 
following,  that  is  to  say  (to  remain  one  year  and  pay  the  land  tax 
which  he  was  not  to  pay  by  his  lease),  as  in  and  by  said  agreement 
will  appear.  And  your  orator  further  showeth  unto  your  honors, 
that  confiding  in  the  said  Samuel  Short's  professions  of  friendship  for 
your  orator  and  in  his  aforesaid  declarations  that  it  was  his  wish  that 
your  orator  should  continue  in  his  said  farm  as  long  as  your  orator 
lived,  your  orator  proceeded  to  expend  considerable  sums  of  money 
in  erecting  new  buildings  upon  the  said  farm  and  lands  and  in  other 
improvements  thereof.  And  your  orator  further  showeth,  that  on  or 
about  (^stating  time),  the  said  Samuel  Short  informed  your  orator  that 
he  must  either  pay  an  advanced  rent  of  one  thousand dioWsirs  or  deliver 
up  possession  of  said  premises.  And  your  orator  having  refused  to 
comply  with  such  unexpected  and  unjust  demand,  the  said  Samuel 
Short,  on  or  about  {stating  time),  caused  your  orator  to  be  served  with 
a  notice  to  quit  the  said  farm  on  the  first  day  oi  June,  \^00.  And 
your  orator  further  showeth  unto  your  honors,  that  after  he  had 
received  the  said  notice  your  orator  having  complained  to  one  of  his 
relations  of  the  great  hardship  of  being  obliged  to  quit  his  farm  after 
he  had  expended  so  much  money  in  improving  it,  in  consequence  of 
the  said  defendant's  assurances  that  your  orator  should  continue  in 
it  during  his  life,  and  having  in  the  course  of  such  conversation  men- 
tioned his  lease  from  the  said  Richard  Roe,  his  said  relation  desired 
to  see  that  lease,  and  upon  perusing  the  same  read  to  your  orator  the 
promise  therein  contained,  whereby  it  appeared  that  the  said  lease  was 
not  to  determine  at  the  end  of  the  first  J?z/(?  years  without  six  months 
previous  notice.  And  your  orator  further  showeth,  that  he  hath 
since  by  himself  and  his  agents  repeatedly  applied  to  the  said  Samuel 
Short  and  requested  him  to  deliver  up  the  said  agreement  of  \\i&  first 
day  oi  June,  iS99,  to  be  cancelled  and  to  confirm  the  said  indenture 
of  lease  of  the  first  day  of  June,  iS9^,  and  to  return  to  your  orator 
the  land  tax  which  he  hath  paid  in  respect  of  the  said  farm  since  the 
making  of  the  said  agreement,  and  which  he  was  thereby  bound  to 
pay,  although  he  was  not  liable  to  pay  it  by  the  said  indenture  of 
lease;  with  which  just  and  reasonable  requests  your  orator  well  hoped 
that  the  said  Samuel  Short  would  have  complied  as  in  justice  and 
equity  he  ought  to  have  done.     But  now  so  it  is,  may  it  please  your 
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honors,  that,  the  said  Samuel  Short  c.o\Xi\Amvi^^  and  confederating  with 
divers  persons  {or,  if  there  are  several  defendants,  thus:  "  combin- 
ing and  confederating  with  Francis  Fern  and  fohn  Fenn,  and  with 
divers  other  persons,"  or,  "the  said  Samuel  Short,  Francis  Fern  and 
John  Fe?in,  combining  and  confederating  together  and  with  divers 
persons")  at  present  unknown  to  your  orator,  whose  names  when  dis- 
covered your  orator  prays  he  may  be  at  hberty  to  insert  herein  with 
apt  words  to  charge  them  as  parties  defendants  hereto,  and  contriv- 
ing how  to  wrong  and  injure  your  orator  in  the  premises,  he,  the  said 
Samuel  Short,  a.hso\\i\.e.\y  refuses  to  comply  with  such  request,  and  he 
at  times  pretends  that  (^Here  follows  a  statement  of  the  defendant's 
supposed  ground,  oti  which  he  avoids  the  plaintiff' s  claim,  and  this  should 
be  matter  disproved  or  traversed  in  the  charging  part  of  the  bill).  And 
the  said  Satnuel  Short  hath  commenced  an  action  of  ejectment  in 
order  to  obtain  possession  of  the  said  premises.  And  the  said 
defendant  sometimes  pretends  that  previously  to  the  making  of  the 
said  agreement  of  they?rj/day  oi  June,  iS99,  the  said  defendant  had 
fully  explained  to  your  orator  that  your  orator  was  entitled  to  hold 
the  said  premises  under  the  said  indenture  of  lease  until  the  end  of 
the  term  of  ten  years  therein  mentioned,  and  that  your  orator  was 
desirous  to  surrender  and  determine  the  said  lease.  Whereas  your 
orator  expressly  charges  the  contrary  thereof  to  be  the  truth,  and 
that  the  said  defendant  never  did  in  any  manner  explain  to  your  ora- 
tor or  give  him  to  understand  that  he  was  entitled  to  hold  the  said 
farm  until  the  end  of  the  said  term  of  ten  years.  And  the  said 
defendant  well  knew  at  the  time  of  making  the  said  agreement  of  the 
^rst  day  of  June,  1899,  that  your  orator  would  not  have  entered  into 
the  same  if  he  had  been  aware  of  his  rights  under  the  said  indenture 
of  lease,  and  the  said  defendant  for  that  reason  concealed  from  your 
orator  that  he  had  such  rights.  And  your  orator  charges  that  at 
the  time  of  making  the  said  agreement  your  orator  had  not  the 
advice  or  assistance  of  any  person  whatsoever,  but  acted  therein 
according  to  the  suggestions  of  the  said  defendant,  supposing  he 
meant  to  be  kind  towards  him  and  would  deal  fairly  with  him.  All 
which  actings,  doings  and  pretenses  of  the  said  defendant  (or 
defendants)  are  contrary  to  equity  and  good  conscience  and  tend  to 
the  manifest  wrong,  injury  and  oppression  of  your  orator  in  the 
premises.  In  consideration  whereof,  and  forasmuch  as  your  orator 
is  entirely  remediless  in  the  premises  according  to  the  strict  rules  of 
the  Common  Law,  and  can  only  have  relief  in  a  Court  of  Equity, 
where  matters  of  this  nature  are  properly  cognizable  and  relievable. 
To  the  end,  therefore,  that  the  said  Samuel  Short  and  the  rest  of  the 
confederates  when  discovered,  may,  upon  their  several  and  respec- 
tive corporal  oaths,  full,  true,  direct  and  perfect  answer  make,  to  all 
and  singular  the  matters  herein  before  stated  and  charged  (or  to  all 
and  singular  the  premises,  ox  to  all  and  singular  the  charges  and  matters 
aforesaid)  as  fully  and  particularly  as  if  the  same  were  hereinafter 
repeated,  and  they  thereunto  distinctly  interrogated  (or  as  fully  in 
every  respect  as  if  the  same  were  here  again  repeated,  and  they  thereunto 
particularly  interrogated):  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  as  to  the  best  of 
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their  several  and  respective  information,  hearsay  and  belief  (or 
according  to  the  best  of  their  respective  knowledge^  information  and  belief  )\ 
and  more  especially,  that  they  may  answer  and  set  forth  whether 
(^Here  follow  the  interrogatories  to  be  answered  by  the  defendants^. 

And  that  the  said  defendant  may  answer  the  premises;  and  that 
the  said  agreement  bearing  date  t\\t  first  day  ol /ufie,  iS99,  may  be 
decreed  to  be  delivered  up  to  your  orator  to  be  cancelled;  and  that 
the  said  defendant  may  confirm  the  said  indenture  of  lease  of  the  frst 
day  oi /une,  iS94.  And  that  an  account  may  be  taken  of  what  your 
orator  has  paid  for  land  tax  of  the  said  farm  since  making  of  the  said 
agreement,  and  that  the  said  defendant  may  be  decreed  to  repay  the 
same  to  your  orator;  and  that  in  the  meantime  the  said  defendant 
may  be  restrained  by  the  order  and  injunction  of  this  honorable  court 
from  proceeding  in  the  said  action  of  ejectment,  and  from  commenc- 
ing or  prosecuting  any  other  proceedings  at  law  against  your  orator 
for  recovering  possession  of  the  said  premises,  and  that  your  orator 
may  have  such  other  and  further  relief  in  the  premises  as  the  nature 
of  this  case  shall  require  and  to  your  honors  shall  seem  meet.  May 
it  please  (concluding  as  in  Form  No.  Jf^ll^. 

e.  Of  Bill  of  Exchange  Accepted  for  Accommodation. 

Form  No.  17907.' 

(Curt.  Eq.  Prec.  19  ) 

(Address  as  in  usual  form^ 

Humbly  complaining  showeth  unto  your  honors  your  orator,  John 
Doe,  of  (stating place),  merchant,  that  your  orator  previously  to  the 
month  oi  June,  iS99,  had  frequently  accepted  bills  of  exchange  for 
the  accommodation  of  Messrs.  Richard  Roe  and  Samuel  Short,  then  of 
(stating  place).  And  that  sometime  in  or  about  the  said  month  of 
June,  j899,  they  applied  to  your  orator  to  assist  them  with  a  loan 
of  his  acceptance  for  a  sum  of  money,  and  they  severally  assured 
your  orator  that  if  he  would  accept  or  indorse  a  certain  bill  of 
exchange  for  them,  the  said  Richard  Roe  and  Samuel  Short,  they 
could  procure  the  same  to  be  discounted,  and  that  they,  or  one  of 
them,  would  punctually  provide  your  orator  with  the  money  to  take 
up  the  same.  And  your  orator  relying  upon  such  promise  agreed  to 
accept  such  bill  of  exchange  to  be  drawn  upon  him,  and  the  said  Rich- 
ard Roe  and  Samuel  Short,  accordingly  drew  upon  your  orator  a  cer- 
tain bill  of  exchange  for  the  sum  of  ^280,  dated  the  frst  da.y  of  June, 
1 899,  and  payable  three  months  after  date,  which  your  orator  there- 
upon accepted.  And  your  orator  further  showeth  unto  your  honors, 
that  the  said  bill  of  exchange  having  been  delivered  by  your  orator 
to  the  said  Richard  Roe  and  Samuel  Short,  without  any  consideration 
whatsoever  had  or  received  by  your  orator  for  the  same,  the  said 
Richard  Roe  and  Samuel  Short,  ought  either  to  have  provided  your 
orator  with  the  money  to  take  up  the  same  when  due,  as  they  had 
promised,  or  else  have  redelivered  the  same  to  your  orator  to  be 

1.  See,  generally,  supra,  note  2,  p.  447, 
16  E.  of  F.  P.  —  30.  465  Volume  16. 


17907.  HESCISSJON,  CANCELLATION,  17907. 

cancelled;  and  your  orator  hoped  that  the  said  defendants  would 
have  provided  your  orator  with  the  money  to  take  up  the  said  bill  of 
exchange  when  the  same  became  due,  or  else  would  have  redelivered 
the  same  or  caused  the  same  to  have  been  redelivered  to  your  orator 
to  be  cancelled,  and  that  no  proceedings  would  have  been  had 
against  your  orator  to  recover  the  amount  thereof,  as  in  justice  and 
equity  ought  to  have  been  the  case.  But  now  so  it  is,  may  it  please 
your  honors,  that  the  said  Richard  Roe  and  Samuel  Short  combming 
and  confederating  to  and  with  Francis  Fen,  of  {stating  place),  and 
William  Wfst,  of  {stating place),  and  with  divers  other  persons  at  pres- 
ent unknown  to  your  orator,  whose  names  when  discovered  your 
orator  prays  he  may  be  at  liberty  to  insert  herein  with  apt  words  to 
charge  them  as  parties  defendants  hereto,  and  contriving  how  to 
wrong  and  injure  your  orator  in  the  premises,  they  the  said  confeder- 
ates absolutely  refuse  to  deliver  or  cause  or  procure  to  be  delivered  up 
to  your  orator  the  said  bill  of  exchange  to  be  cancelled,  and  instead 
thereof  the  said  William  West  hath  got  into  his  possession  the  said 
bill  and  hath  lately  commenced  an  action  at  law  against  your  orator 
to  recover  the  amount  thereof,  the  said  confederates  or  some  of 
them  at  times  giving  out  and  pretending  that  the  said  bill  of  exchange 
was  made  and  given  by  your  orator  to  the  said  Richard  Roe  and 
Samuel  Short  for  a  full  valuable  consideration  or  considerations  in 
money.  Whereas  your  orator  expressly  charges  the  contrary  thereof 
to  be  the  truth,  and  that  your  orator  never  had  or  received  any 
good  or  valuable  consideration  or  considerations  for  the  said  bill  of 
exchange,  and  that  the  same  was  delivered  by  him  to  the  said  Rich- 
ard Roe  ^xv^L.  Samuel  Short  ior  their  accommodation,  without  receiv- 
ing any  consideration  or  considerations  for  the  same,  and  upon  the 
firm  reliance  that  they  or  one  of  them  would  supply  your  orator 
with  the  money  to  take  the  said  bill  up  when  the  same  became  due 
and  payable.  And  so  the  said  confederates  will  sometimes  admit, 
but  then  the  said  confederate  Francis  Fen  pretends  that  he  dis- 
counted the  said  bill  of  exchange  for  full  valuable  considerations  in 
money  or  otherwise  at  the  time  when  the  said  bill  was  indorsed  to 
him,  and  that  when  he  paid  or  gave  the  full  valuable  consideration 
or  considerations  for  the  same  he  had  not  notice  that  the  said  bill 
had  been  given  by  your  orator  in  the  manner  and  upon  the  express 
stipulations  hereinbefore  mentioned,  or  without  a  full  valuable  or 
any  consideration  received  by  your  orator  for  the  same,  and  that 
therefore  your  orator  ought  to  pay  the  amount  thereof.  And  the 
said  Francis  Fen  £urther  pretends  that  he  indorsed  the  said  bill  of 
exchange  to  the  said  William  West,  for  good  and  valuable  considera- 
tions, before  the  said  Francis  Fen  received  any  notice  from  your 
orator,  and  before  your  orator  had  requested  him  to  deliver  up  the 
same.  Whereas  your  orator  charges  the  contrary  of  all  such  pre- 
tenses to  be  true,  and  particularly  that  the  said  Francis  Fen  did  not 
ever  give,  pay  or  allow  to  the  said  Richard  Roe  and  Samuel  Short,  or 
either  of  them,  the  full  value  or  any  consideration  whatever  for  the 
said  bill  of  exchange;  and  that  the  said  Francis  Fen  had  full  notice, 
or  had  some  reason  to  know,  believe  or  suspect  that  the  said  bill  had 
been  given  by  your  orator  to  the  said  Richard  Roe  and  Samuel  Short 
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in  the  manner  and  upon  the  express  stipulation  hereinbefore  men- 
tioned, and  without  any  valuable  or  other  consideration  having  been 
received  by  your  orator  for  the  same.  And  your  orator  further 
charges,  that  the  said  Francis  Fen  received  the  said  bill  from  the 
said  Richard  Roe  and  Samuel  Short  to  get  the  same  discounted  for 
them,  and  with  an  express  undertaking  on  his  part  to  deliver  over 
the  money  he  obtained  upon  such  bill  to  them,  the  said  Richard  Roe 
and  Samuel  Short,  but  that  he  never  did  procure  such  bill  to  be  dis- 
counted, or  if  he  did  he  applied  the  moneys  he  obtained  upon  the 
same  to  his  own  use  and  never  paid  or  delivered  over  any  part 
thereof  to  the  said  Richard  Roe  and  Samuel  Short  or  either  of  them. 
And  your  orator  further  charges,  that  the  said  Francis  Fen  hath 
received  notice  from  your  orator  and  the  said  Richard  Roe  and 
Samuel  Short,  of  the  terms  upon  which  the  said  bill  had  been  obtained 
by  the  said  Richard  Roe  and  Samuel  Short,  and  had  been  required 
by  your  orator  to  deliver  up  the  same  to  him  before  the  said  Francis 
Fen  had  indorsed  the  said  bill  of  exchange  to  the  said  William  West, 
and  as  evidence  thereof  your  orator  expressly  charges,  that  the  said 
Francis  Fen  had  the  said  bill  of  exchange  in  his  custody,  possession 
or  power  on  the  first  day  of  June,  last  past;  and  that  the  said  Francis 
Fen  did  on  Xhe  first  day  oi  June  last  offer  the  said  bill  of  exchange 
for  sale  together  with  other  bills  to  various  persons.  And  your 
orator  further  charges,  that  at  the  time  of  the  said  bill  of  exchange 
being  indorsed  or  delivered  to  the  said  William  West  and  of  his  pay- 
ing or  giving  such  consideration  or  considerations  (if  any  were  or 
was  paid  by  him)  he  knew  or  had  been  informed,  or  had  some  reason 
to  know,  believe  or  suspect  that  your  orator  and  the  said  Richard 
Roe  and  Samuel  Short  had  never  received  the  full  or  any  considera- 
tion for  the  said  bill  of  exchange,  and  he  well  knew  or  had  been 
informed  that  your  orator  had  accepted  the  said  bill  of  exchange  for 
the  accommodation  of  the  said  Richard  Roe  and  Samuel  Short,  with- 
out having  received  any  consideration  for  the  same.  And  your 
orator  further  charges,  that  the  said  William  West  is  a  trustee  for 
the  said  bill  of  exchange  for  the  said  confederate  Francis  Fen,  or  for 
some  other  person  or  persons  whose  name  he  refuses  to  discover, 
and  that  he  holds  the  same  for  the  said  confederate  Francis  Fen,  or 
for  such  person  or  persons,  without  having  given  any  consideration 
or  considerations  for  the  same,  and  that  if  he  receives  the  amount 
of  the  said  bill  of  exchange  or  any  part  thereof,  he  is  to  deliver  over 
or  pay  the  same  to  the  said  Francis  Fen  or  such  other  person  or  per- 
sons, and  that  he  is  indemnified  by  the  said  Francis  Fen,  or  such 
other  person  or  persons,  from  all  the  costs  attending  the  attempt  to 
recover  upon  the  said  bill  of  exchange  on  which  he  has  brought  his 
said  action  at  law.  And  notwithstanding  the  said  William  West  got 
the  said  bill  of  exchange  into  his  possession  without  giving  any  con- 
sideration for  the  same,  yet  he  threatens  and  intends  to  proceed 
in  his  action  at  law,  and  in  case  he  should  recover  judgment,  to  take 
•out  execution  against  your  orator  for  the  amount  thereof.  And 
your  orator  further  charges,  that  the  said  several  defendants,  or 
some  or  one  of  them,  now  have  or  hath  or  lately  had  in  their  or  one 
of  their  custody,  possession  or  power,  some  book  or  books  of  account, 
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letters,  documents,  or  writings,  from  which  the  truth  of  the  several 
matters  and  things  aforesaid  would  appear.  And  so  it  would 
appear  if  the  said  defendants  would  set  forth  a  full,  true  and  par- 
ticular account  of  all  such  books  of  account,  letters,  documents 
and  writings.  All  which  actings,  doings  and  pretenses  of  the  said 
defendants  are  contrary  to  equity  and  good  conscience  and  tend  to 
the  manifest  wrong,  injury  and  oppression  of  your  orator  in  the 
premises.  In  consideration  whereof,  and  forasmuch  as  your  orator 
is  entirely  remediless  in  the  premises  according  to  the  strict  rules  of 
the  Common  Law,  and  can  only  have  relief  in  a  Court  of  Equity, 
where  matters  of  this  nature  are  properly  cognizable  and  relievable. 
To  the  end,  therefore,  that  the  said  (^naming parties')  and  the  rest  of 
the  confederates  when  discovered,  may,  upon  their  several  and 
respective  corporal  oaths,  full,  true,  direct  and  perfect  answer  make, 
to  all  and  singular  the  matters  hereinbefore  stated  and  charged  (or 
to  all  and  singular  the  premises,  or  to  all  and  singular  the  charges  and 
matters  aforesaid'),  as  fully  and  particularly  as  if  the  same  were  here- 
inafter repeated,  and  they  thereunto  distinctly  interrogated  (or  as 
fully  in  every  respect  as  if  the  same  were  here  again  repeated,  and  they 
thereunto  particularly  interrogated):  and  that  not  only  as  to  the  best 
of  their  respective  knowledge  and  remembrance,  but  also  as  to  the 
best  of  their  several  and  respective  information,  hearsay  and  belief 
(or  according  to  the  best  of  their  respective  ktiowledge,  ififormation  and 
belief)',  and  more  especially,  that  they  may  answer  and  set  forth 
'Vihtthtv  (^Here  follo7v  the  ifiterrogatories  to  be  answered  by  the  defend- 
ants). And  that  the  said  defendant  William  West  may  be  decreed 
to  deliver  up,  and  the  said  Richard  Roe  z.n^  Samuel  Short  3.nd  Francis 
Fen  be  decreed  to  procure,  the  said  bill  of  exchange  to  be  delivered 
up  to  your  orator  to  be  cancelled,  as  having  been  given  by  your  orator 
and  received  by  the  said  Richard  Roe  and  Samuel  Short  and  the  said 
several  defendants  without  any  consideration.  And  that  the  said 
defendants  respectively  may  be  restrained  by  the  injunction  of  this 
honorable  court  from  proceeding  in  any  action  at  law  already  com- 
menced against  your  orator  upon  the  said  bill  of  exchange,  and  from 
commencing  any  other  proceedings  at  law  against  your  orator  upon 
the  said  bill  of  exchange  to  any  person  or  persons.  And  that  your 
orator  may  have  such  further  and  other  relief  in  the  premises  as  to 
your  honors  shall  seem  meet  and  the  nature  of  this  case  may  require. 
May  it  please  (^concluding  as  in  Form  No.  J!t277). 

d.  Of  Contract 
(1)  On  Ground  of  Fraud. 

Form  No.  17908.' 
(Conn.  Prac.  Act,  p.  89,  No.  134.) 

(Commencement  as  in  Form  No.  591^.) 

I.   On  /une  1st,  i877,  the  plaintiff  was  the  owner  of  a  farm  in  Ifad-' 
dam  (Here  briefly  describe  it). 

1.  See,  generally,  supra,  note  2,  p.  447. 
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2.  The  plaintiff  was  then  old,  infirm,  and  blind,  and  by  reason 
thereof  incapacitated  from  attending  properly  to  business. 

3.  The  defendant,  on  that  day,  fraudulently  taking  advantage  of 
the  plaintiff's  incapacity,  procured  his  signature  to  a  certain  writing, 
without  paying  him  any  consideration  therefor,  which  writing  he 
falsely  and  fraudulently  represented  to  be  a  subscription  to  the 
"  JF'ar?ners'  Magazine  "  for  one  year. 

4.  The  plaintiff,  on  July  Isi,  iS79,  applied  to  the  defendant  for 
information  as  to  the  contents  of  said  writing,  but  he  refused  to  give 
him  any  information  concerning  it. 

5.  The  plaintiff  is  informed  and  believes,  and  therefore  avers,  that 
said  writing  is  a  deed  of  said  farm,  or  some  interest  therein,  to  the 
defendant,  and  that  he  intends  to  use  the  same  for  his  own  benefit, 
and  to  the  prejudice  of  the  plaintiff. 

The  plaintiff  claims: 

1.  Judgment  that  said  writing  is  void; 

2.  That  the  defendant  produce  the  same,  and  deliver  it  up  to  be 
cancelled; 

3.  That  he  be  enjoined  against  making  any  conveyance  of  any 
title  which  he  may  claim  under  the  same. 

{Concluding  as  in  Form  No.  5912.) 

(2)  On  Ground  of  Mistake. 
Form  No.  17909.' 

(Conn.  Prac.  Act,  p.  122,  No.  198.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  July  1st,  iS79,  the  defendant  represented  to  the  plaintiff  that 
a  certain  farm  belonging  to  the  defendant,  in  the  town  of  Hinsdale 
and  state  of  Massachusetts,  contained,  by  actual  survey,  one  hundred 
and  Jive  acfes. 

2.  The  plaintiff  was  thereby  induced  to  purchase  the  same  at  the 
price  of  %10J)00,  in  the  belief  that  said  representation  was  true,  and 
signed  an  agreement,  of  which  the  defendant  has  a  duplicate,  and  of 
which  a  copy  is  hereto  annexed,  marked  Exhibit  A  ;  but  no  deed  of 
the  farm  has  been  executed  to  him. 

3.  On  August  1st,  iS79,  the  plaintiff  paid  the  defendant  $1,000,  as 
part  of  such  purchase  money. 

4.  Said  farm  contained  in  fact  only  y?/"/^  acres,  whereby  the  value 
of  said  premises  was  materially  lessened. 

5.  The  plaintiff  on  September  1st,  iS79,  notified  the  defendant  that 
he  found  said  farm  to  contain  ovAy  fijty  acres,  and  that,  for  this 
cause,  he  rescinded  said  contract,  and  demanded  that  it  be  delivered 
up  to  him,  and  said  %1,000  returned. 

The  plaintiff  claims, 

1.  $1,200  damages. 

2.  That  said  agreement  be  delivered  up  and  cancelled. 
{Concluding  as  in  Form  No.  5912.) 

1.  See,  generally,  supra,  note  2,  p.  447. 
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e.  Of  Deed  of  Conveyance.' 
(1)  On  Ground  of  Fraud.^ 


1.  Defective  Seed.  —  Where  the  ground 
on  which  the  rescission  is  asked  is  that 
a  deed  is  defective,  the  defect  in  the 
deed  and  that  it  did  not  convey  title 
must  be  alleged.  Butler  v.  Miller,  15 
B.  Mon.  (Ky.)6r7. 

Prior  history  of  title  need  not  be  set 
out:  it  is  sufficient  to  aver  facts  show- 
ing the  right  to  cancel  the  conveyance. 
Wilson  V.  Miller,  16  Iowa  iii. 

Value  of  I^nd  conveyed  need  not  be 
stated.     Ross  v.  Hobson,  131  Ind.  166. 

Nature  of  defect  in  title  of  vendor 
should  be  specifically  alleged,  and  a 
general  allegation  that  the  vendor  has 
no  title  and  is  unable  to  make  one  is 
not  sufficient.  Alexander  v.  Moye,  38 
Miss.  640. 

2,  Precedents.  —  In  Dinwiddie  v.  Kel- 
ley,  46  Ind.  392,  the  complaint,  which 
was  held  sufficient,  alleged  in  substance 
that  heretofore,  to  wit,  on  the  twenty- 
second  day  of  July,  1870,  the  said  de- 
fendant, for  the  purpose  of  inducing  the 
plaintiff  to  enter  into  the  agreement  and 
make  the  contract  hereinafter  men- 
tioned, falsely  and  fraudulently  repre- 
sented that  he  was  the  owner  in  fee 
simple,  and  entitled  to  the  possession, 
and  was  then  in  the  possession,  of  cer- 
tain real  estate  described  in  the 
complaint,  situated  in  Rush  county^ 
Indiana;  that  he  held  the  title  to 
said  real  estate  by  virtue  of  a  cer- 
tificate of  purchase  under  a  sale 
thereof  made  by  one  John  R.  Mitchell, 
as  administrator  of  the  estate  of  Alvah 
F.  Woodcock,  late  of  that  county, 
under  and  in  pursuance  of  an  order  of 
the  common  pleas  of  said  county;  that 
the  said  sale  had  been  duly  reported  to 
and  approved  by  said  court,  and  said 
•sale  confirmed;  that  said  real  estate 
was  free  from  all  incumbrances  and 
liens  whatever,  save  and  except  the  sum 
of  one  thousand  dollars  due  from  him 
as  a  balance  of  the  unpaid  purchase- 
money  therefor  to  said  administrator, 
and  that  upon  the  payment  thereof  he, 
or  any  person  to  whom  he  might  assign 
or  transfer  such  certificate  of  purchase, 
would  receive  fr'^m  said  common  pleas, 
through  said  administrator,  a  deed  con- 
veying a  perfect  and  unincumbered 
title  to  said  real  estate;  and  all  of 
which  said  statements  and  representa- 
tions were  so  made  as  aforesaid  for 
the  purpose  of  inducing  the  plaintiff  to 


purchase  said  real  estate  from  said  de- 
fendant; and  the  plainiilif  averred  that, 
relying  upon  said  statements  and  repre- 
sentations, and  believing  the  same  to 
be  true,  and  being  then  and  there  igno- 
rant of  the  truth  or  falsity  of  the  same, 
he  did  then  and  there  enter  into  a  cer- 
tain contract  in  writing  with  said 
defendant  for  the  purchase  of  said  real 
estate,  a  copy  of  which  was  filed  with  the 
complaint,  whereby  he  purchased  of 
and  from  said  defendant  said  real 
estate,  and  agreed  to  pay  to  him  there- 
for the  sum  of  eight  thousand  dollars, 
one  thousand  dollars  thereof  on  de- 
mand, one  half  of  the  residue  on  the  first 
day  of  January,  1871,  and  the  balance 
on  the  first  day  of  January,  1872,  with 
annual  interest  at  the  rate  of  ten  per 
centum;  that  he  then  and  there  paid  to 
said  defendant  said  cash  payment,  and 
afterward  executed  his  notes  in  all 
respects  according  to  his  agreement, 
and  which  notes  he  subsequently 
fully  paid  with  the  interest  thereon; 
that  at  no  time  during  the  negotiation 
of  said  contract  did  the  defendant  pro- 
duce his  said  certificate  of  purchase, 
but  falsely  pretending  the  same  to  be 
lost  or  mislaid,  he  secreted  the  same 
from  the  plaintiff,  and  has  never  de- 
livered the  same  to  him;  that  as  a  part 
and  parcel  of  the  said  contract  and 
agreement  it  was  agreed  that  said  de- 
fendant should,  on  or  before  the  term 
of  said  court  of  common  pleas  next 
following,  pay  to  said  administrator 
the  residue  of  said  purchase  of  one 
thousand  dollars,  and  at  and  in  said 
court  at  its  said  term  procure  a  deed 
to  be  made  to  the  plaintiff  and  approved 
by  the  court, conveying  to  him, the  plain- 
tiff, a  perfect  and  unincumbered  title  to 
said  real  estate;  and  the  plaintiff  averred 
that  afterward,  to  wit,  on  the  eighth 
day  of  August,  1870,  the  defendant 
called  upon  the  plaintiff  and  then  and 
there  produced  a  pretended  deed,  a 
copy  of  which  was  filed  with  the  com- 
plaint, and  then  and  there  represented 
to  the  said  defendant  that  he  had 
paid  said  one  thousand  dollars,  and 
that  said  administrator's  sale  had  been 
duly  and  legally  presented  to  said  court 
together  with  said  deed  so  produced, 
and  that  the  court  had  approved  said 
sale,  ordered  the  making  of  said  deed 
to  the  plaintiff,  and  had  approved  said 
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deed,  and  then  and  there  demanded  of 
the  plaintiff  his  notes  as  in  said  agree- 
ment set  forth;  and  the  plaintiff,  rely- 
ing upon  and  believing  said  statements 
to  be  true,  and  in  ignorance  of  the 
falsity  thereof,  did  then  and  there 
execute  his  notes  to  the  defendant  as 
in  said  agreement  stipulated,  and  did 
then  and  there  receive  said  deed  from 
the  defendant;  that  upon  the  maturity 
of  said  notes  he  fully  paid  the  same. 
And  the  plaintiff  averred  that  each  and 
every  of  said  representations  as  made 
by  said  defendant  as  herein  stated  was 
false  and  fraudulent,  and  known  to  be 
so  by  the  defendant,  in  this,  to  wit: 

1.  That  at  the  time  of  the  making  of 
said  representations  and  contract,  said 
real  estate  was,  and  still  is,  incumbered 
with  a  mortgage  executed  by  the  said 
Alvah  F.  Woodcock,  now  deceased,  and 
his  wife,  in  favor  of  one  Joseph  Hamil- 
ton for  one  thousand  eight  hundred 
dollars. 

2.  That  said  real  estate  at  the  time 
last  aforesaid  had  not  been  ordered 
sold  by  the  said  common  pleas  court, 
nor  by  any  court  or  person  whomso- 
ever, and  that  such  representations  are 
and  were  false  as  aforesaid. 

3.  That  the  said  court  had  no  juris- 
diction, power  or  authority  to  order 
and  direct  the  sale  of  said  real  estate 
upon  the  application  of  said  adminis- 
trator, and  had  never  ordered  and 
directed  a  sale  as  aforesaid  by  said  de- 
fendant, for  the  reason  that  the  same 
was  the  absolute  property  of  one  Mary 
Woodcock. 

4.  That  said  administrator  had  never 
advertised  for  sale  and  sold  said  real 
estate  to  the  defendant,  or  to  any 
person. 

5.  That  the  defendant  never  had  or 
held  any  certificate  of  purchase  for 
said  real  estate  as  by  him  represented 
as  aforesaid,  nor  had  said  administra- 
tor executed  to  him  or  to  any  person 
whomsoever  any  such  certificate  of 
purchase,  nor  had  said  real  estate  ever 
been  sold  by  said  administrator. 

6.  That  no  sale  of  said  real  estate 
was  ever  reported  to  or  approved  by 
said  common  pleas  as  represented 
■by  said  defendant. 

7.  That  said  common  pleas  had  never 
ordered  said  administrator  to  make  any 
conveyance  of  said  land,  nor  has  said 
court  to  this  day  ever  made  any  such 
order,  or  made  or  approved  any  deed 
of  conveyance  of  said  lands,  and  that 
■said  deed  so  received  by  said  defendant 
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was  never  ordered  or  approved  by  said 
court  or  presented  to  said  court. 

8.  That  by  said  pretended  deed  of 
conveyance  so  delivered  to  him  as 
aforesaid,  the  title  to  said  land  was  not 
and  is  not  vested  in  him  by  reason  of 
the  premises  nor  any  interest  therein. 
He  says  that  said  lands  are  not  subject 
to  any  liens  or  incumbrances  against 
him  or  by  him  created.  He  shows  that 
he  has  paid  for  taxes  on  said  lands  two 
hundred  dollars,  and  in  insurance  one 
hundred  and  fifty  dollars;  that  he  had 
and  still  has  possession  of  said  premi- 
ses, and  that  the  rental  value  thereof  is 
six  hundred  dollars  per  annum;  that 
before  the  commencement  of  this  suit 
and  immediately  upon  the  discovery  of 
said  fraud  and  his  defect  and  want  of 
title  aforesaid,  to  wit,  ten  days  there- 
after, he  offered  to  reconvey  any  title 
he  might  have  obtained  by  said  deed 
to  the  defendant,  and  offered  to  sur- 
render possession  of  said  real  estate 
to  the  defendant,  and  demanded  the 
repayment  of  said  eight  thousand  dol- 
lars, with  interest  thereon  from  the 
time  of  payment;  yet  to  accept  such 
reconveyance  or  to  pay  said  plaintiff 
said  purchase-money,  less  the  amount 
of  such  rents,  the  defendant  objected 
and  refused,  and  he  brings  into  court 
a  deed  of  quitclaim  of  said  lands  to 
the  defendant  for  his  use  under  the 
direction  of  the  court;  wherefore,  etc. 

In  Metcalf  v.  Metcalf,  85  iMe.  473, 
the  bill,  after  reciting  the  ownersfiip 
and  possession  on  the  12th  day  of  Au- 
gust, 1889,  of  a  certain  lot  of  land,  with 
the  Ijuildings  thereon  by  the  plaintiff 
and  of  the  value  of  one  thousand  dollars, 
alleged,  "  That  on  the  said  12th  day  of 
August,  ssXd Joseph  L.  Metcalf,  the  son 
of  the  plaintiff,  caused  a  deed  to  be 
drawn,  wherein  the  plaintiff  purported 
to  be  the  grantor  and  the  s&id  Joseph  L. 
Metcalf  \is.s  grantee;  purporting  to  con- 
vey to  s,2S\dL  Joseph  L.  Metcalf  the  real 
estate  above  described,  with  the  follow- 
ing reservation:  '  Reserving  to  myself 
the  sole  use  and  occupancy  of  the  above 
described  premises  during  my  life-time, 
also  reserving  to  my  wife,  Lucy  A. 
Metcalf,  the  use  of  the  premises  jointly 
with  myself  during  her  life-time.' 

That  the  S2\6.  Joseph  L.  Metcalf  censed 
the  name  of  the  plaintiff  to  be  aflSxed 
to  said  deed  by  the  scrivener  without 
the  knowledge  of  the  plaintiff  that  the 
same  was  a  deed  and  without  his  con- 
sent;  and  caused  a  certificate,  stating 
that  said  deed  had  been  acknowledged 
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by  the  plaintiff  to  be  his  free  act  and 
deed,  to  be  affixed  thereto  by  a  justice 
of  the  peace,  without  the  knowledge  or 
consent  of  the  plaintiff;  and  said  deed, 
so  fraudulently  executed  and  acknovvl- 
edged,  the  sa.\d  Joseph  L.  Metcalfxhtrt- 
afterwards  caused  to  be  recorded  in  the 
registry  of  deeds  of  said  county  of 
Knox,  in  volume  So,  page  401,  of  said 
registry. 

(Third.)  That  upon  the  i8th  day  of 
December,  iSSg,  the  s&xd Joseph  L.  Met- 
ra//"  executed  a  mortgage  of  said  real 
estate  to  said  Dora  F.  Metcalf,  his  wife, 
conditioned  to  pay  to  said  Z>^rrt  F.  Met- 
calf ihe  sum  oi  one  thousand  doWzrs  in 
Jive  years,  and  caused  the  same  to  be 
recorded  in  volume  76,  p.  ^27,  of  the 
records  in  Knox  county  registry  of 
deeds;  and  the  plaintiff  avers  that  said 
Dora  F.  Metcalf  then  and  there  well 
knew  that  the  deed  aforesaid  to  Joseph 
L.  Metcalf  ha.d  been  procured  by  said 
Joseph  L.  Metcalf  \n  the  manner  herein- 
before set  forth  and  was  void;  and 
plaintiff  further  says  that  said  mort- 
gage was  wholly  without  consideration 
and  executed  for  the  purpose  of  creating 
a  cloud  upon  the  title  of  the  plaintiff 
and  void. 

(Fourth.)  That  said  deed  and  mort- 
gage, so  fraudulently  executed,  ac- 
knowledged and  recorded,  are  in  fact 
void,  although  upon  their  face  they 
appear  to  be  valid  conveyances,  and 
constitute  a  cloud  upon  the  title  of  the 
plaintiff. 

Wherefore  the  plaintiff  prays  that 
said  fraudulent  deed  and  mortgage 
may  be  cancelled  and  decreed  to  be 
void,  and  that  the  defendants  may  be 
ordered  and  decreed  to  surrender  the 
same;  that  said  Dora  F.  Metcalf  ma.y  be 
ordered  to  discharge  said  mortgage 
and  said  Joseph  L.  Metcalf  may  be  or- 
dered and  decreed  to  execute  a  quit- 
claim deed  of  said  premises;  and  that 
he  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may 
require." 

On  appeal,  it  was  held  that  the  evi- 
dence did  not  support  the  verdict.  The 
bill  was  dismissed. 

In  Harris  v.  Piatt,  64  Mich.  105,  the 
complaint,  which  was  held  sufficient, 
was  substantially  as  follows:  That  on 
the  eighteenth  day  of  September,  1885, 
complainant  was  the  owner  of  an  un- 
divided half  interest  in  lot  12  of  Bar- 
nard's subdivision  of  lot  i,  block  242,  in 
the  city  of  Lansing,  with  the  appurte- 
oances,  which  consisted  of  a  mill  build- 


ing, used  and  operated  as  a  custom  feed 
mill,  with  machinery  and  fixtures  com- 
plete; that  he  operated  this  mill  in 
partnership  with  one  Joseph  Ingersoll; 
that  the  property  was  incumbered  by  a 
mortgage  for  five  hundred  and  fifty 
dollars,  and  was  worth  over  the  in- 
cumbrance six  hundred  and  twenty-five 
dollars;  that  he  owned  personally  prop- 
erty described  particularly  in  the  bill; 
that  the  defendant,  Frederick  B.  Piatt, 
was  on  that  day,  and  prior  thereto  had 
been,  the  owner  and  possessor  of  eighty 
shares  of  the  capital  stock  of  the  Capital 
City  Manufacturing  Company,  a  cor- 
poration organized  and  doing  business 
under  the  laws  of  the  state  of  Michi- 
gan, the  par  value  of  which  shares 
was  twenty-five  dollars  each,  and  upon 
which  said  Piatt  had  paid  into  the  cor- 
poration one  thousand  dollars;  that  Piatt 
had  been  employed  as  foreman  in  the 
shops  of  the  corporation  at  a  salary  of 
eight  hundred  dollars  a  year;  that  the 
corporation  had  been  for  more  than  a 
year  engaged  in  manufacturing  in  said 
city,  employing  a  large  number  of  men, 
and  engaged  apparently  in  a  safe,  pros- 
perous and  continuing  business;  that 
it  owned  certain  buildings  and  ma- 
chinery, stock,  lumber  and  manufac- 
tured articles,  and  leased  other  build- 
ings, lands  and  machinery. 

That  defendant,  on  said  eighteenth 
day  of  September,  and  on  many  days 
prior  to  that  day,  falsely  and  fraudu- 
lently represented  to  complainant  that 
the  Capital  City  Manufacturing  Com- 
pany was  then  and  had  been  doing  a 
successful  and  prosperous  business; 
that  said  shares  of  stock  had  earned 
him  in  one  year  a  dividend  of  about 
one  hundred  and  eighty  dollars;  that 
said  corporation  was  hard  up  for  money 
to  enable  it  to  push  its  business,  but 
that  this  want  would  be  met  by  an 
assessment  of  stockholders,  or  by  an 
increase  of  capital  stock;  that  said  com- 
pany was  all  right,  and  its  stock  worth 
par;  that  it  owned  the  plant  and  realty, 
and  machinery  operated  by  it,  and  all 
of  said  plant;  that  it  would  continue  in 
business;  that  complainant  could  have 
the  position  said  Piatt  held  as  foreman 
for  the  corporation,  which  position  com- 
plainant was  competent  to  fill,  and,  to 
assure  complainant  of  this  fact,  took 
him  to  said  corporation's  mill,  and 
made,  on  said  eighteenth  day  of  Sep- 
tember, agreements  with  the  brother  of 
said  Piatt,  who  was  the  superintendent 
for  the  corporation,  and  whose  province 
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it  was,  among  other  things,  to  employ 
men  for  the  company,  to  give  to  com- 
plainant the  position  of  foreman  in  the 
employ  of  said  company,  at  wages  of 
two  dollars  a  day  for  a  short  period, 
and  two  dollars  and  a  half  for  the  full 
time  of  one  year. 

That,  relying  on  these  representa- 
tions, complainant  was  induced  to  and 
did  agree  with  defendant  to  transfer  to 
him,  in  exchange  for  eighty  shares  of 
the  stock  of  said  corporation,  the  real 
estate  hereinbefore  mentioned,  and  per- 
sonal property  enough  to  be  of  the  full 
value  of  one  thousand  dollars;  that  he 
was  told  by  the  defendant  that  it  would, 
under  the  by-laws  of  the  company,  re- 
quire a  period  of  two  weeks  before  said 
stock  could  be  transferred  on  the  books 
of  the  company.  Complainant  then 
states  his  agreement  with  the  defendant, 
particularly,  as  follows: 

Your  orator  further  shows  to  the  court 
that  his  understanding  and  agreement 
with  said  defendant  was  as  follows: 
He  (your  orator)  agreed  to  deed  to  said 
Piatt  his  undivided  one-half  interest  in 
said  real  estate  hereinbefore  described, 
subject  to  the  mortgage  aforesaid,  for 
the  sum  of  six  hundred  and  twenty-five 
dollars;  to  transfer  to  said  Piatt  his 
(your  orator's)  interest  in  the  stock  and 
material  on  hand  in  your  orator's  said 
mill  for  fifty-two  and  50-100  dollars; 
his  interest  in  unearned  insurance 
premium,  agreed  to  be  in  value  sixteen 
dollars;  his  interest  in  wagon,  for  ten 
dollars  ;  in  a  new  extra  mill-stone,  for 
twelve  and  50-100  dollars;  a  note,  to  be 
made  by  the  said  Joseph  Ingersoll,  for 
the  sum  of  two  hundred  and  fifty-nine 
dollars;  and  enough  of  the  book  ac- 
counts and  bills  receivable  of  said 
Harris  &  Ingersoll  to  make  the  full  and 
true  sum  of  one  thousand  dollars. 

And  your  orator  says  that  the  said 
Piatt,  defendant,  by  said  agreement 
was  to  transfer  to  your  orator,  and  pro- 
cure to  be  transferred  on  the  books  of 
said  corporation,  eighty  shares  of  the 
capital  stock  of  said  corporation,  upon 
account  of  which  the  said  Piatt  had 
paid  one  thousand  dollars,  and  to  give 
up  to  your  orator  his  (defendant's)  place 
as  foreman  in  said  company's  employ, 
which  employment  of  your  orator  had 
been  agreed  to  by  the  said  superin- 
tendent of  said  company,  the  brother 
of  defendant;  but  no  certificates  of 
stock  were  ever  issued  by  said  corpora- 
tion; that  it  was  further  understood  and 
agreed  by  and  between  your  orator  and 


said  Piatt  that,  in  consideration  of  the 
time  it  would  take  to  transfer  said 
stock,  the  deed  of  the  real  estate  of  your 
orator  should  be  executed  by  your  orator 
and  his  wife,  and  deposited  with  some 
third  person,  to  be  delivered  to  said 
defendant  only  upon  the  production  by 
said  Piatt  of  a  certificate  from  the  secre- 
tary of  said  company,  showing  a  trans- 
fer of  said  stock  to  your  orator  upon 
the  books  of  said  company;  and  it  was 
expressly  understood  and  agreed  that 
if,  during  the  said  interim,  anything 
should  occur  to  said  company  affecting 
injuriously  its  standing  or  the  value  of 
its  stock,  your  orator  might,  at  his  op- 
tion, refuse  to  proceed  further  with  said 
transfer  and  bargain,  and  the  agree- 
ment was  not  in  that  case  to  be  carried 
out  or  completed. 

Further,  complainant  says  that  agree- 
ments had  been  fully  made  by  which 
complainant  was,  on  the  twenty-first 
day  of  September,  to  begin  work  as 
foreman  for  the  company;  that  in  pur- 
suance with  such  agreement,  on  the 
eighteenth  day  of  September,  himself 
and  wife  joined  in  executing  and  ac- 
knowledging a  warranty  deed  of  the 
real  estate  hereinbefore  described  to 
defendant,  which  was  deposited  with 
Mr.  J.  B.  Humphrey,  and  with  it  was 
deposited  Mr.  Humphrey's  written 
memorandum,  which  provided  in  sub- 
stance for  the  delivery  of  the  deed  to 
defendant  upon  the  transfer  of  said 
stock,  or  payment  of  money  received 
therefor,  should  any  of  the  directors  of 
said  company,  or  stockholders,  desire 
to  purchase  the  same,  under  the  by- 
laws of  said  company;  that  upon  de- 
positing the  deed  he  allowed  defendant 
to  go  into  possession  of  the  personal 
property,  so  far  as  he  could  do  so;  that 
on  the  same  day,  September  18,  com- 
plainant left  Lansing,  and  did  not 
return  until  Sunday  evening,  the 
twentieth  day  of  September;  that  he 
went  to  the  works  of  the  company 
on  the  twenty-first  day  of  September 
to  enter  upon  his  duty  as  foreman,  and 
was  then  informed  by  stockholders  of 
the  company  that  the  stock  of  the  cor- 
poration was  not  all  right,  as  repre- 
sented by  defendant,  and  was  not,  and 
had  not  been  for  a  long  time,  worth 
par;  that  it  did  not,  and  never  had, 
owned  its  plant  at  Lansing,  but  leased 
the  larger  and  more  valuable  property 
used  and  occupied  by  it. 

Complainant  charges,  on  information 
obtained    from    the    same    and  other 
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sources,  that,  at  a  meeting  of  the 
stockholders  of  the  corporation,  held 
on  the  evening  of  the  eighteenth  day  of 
September,  and  after  complainant  had 
executed  and  deposited  said  deed,  a 
resolution  was  adopted,  which  pro- 
vided for  the  transfer  of  the  entire 
property  interest  of  said  corporation, 
excepting  bills  receivable,  to  certain  in- 
dividuals, at  a  price  which  was  sixty 
per  cent,  of  the  invoice  value  thereof, 
and  provided  for  the  discontinuance  of 
business  operations  by  said  corpora- 
tion: that  on  the  nineteenth  day  of 
September  said  bargain  was  com- 
pleted, and  property,  materials  and 
fixtures  of  said  corporation  transferred 
by  it,  which  sale  and  transfer  was  com- 
pleted at  about  1:30  p.  m. 

That  such  sale  and  transfer  had 
been  talked  about  by  the  members  for 
two  weeks  before  it  was  accomplished, 
and  defendant  had  all  the  time  been 
informed  thereof,  and  was  present  at 
the  meeting  of  said  corporation  held 
on  the  evening  of  September  18,  and 
knew  of  the  action  of  such  meeting, 
and  took  part  therein,  and  well  knew 
of  said  transfer  and  sale  by  said  cor- 
poration of  its  property  and  material, 
as  made;  that  the  debts  of  the  corpora- 
tion largely  exceeded  in  amount  the 
value  of  its  bills  receivable,  and  that  it 
had  retired  from  business,  and  would 
and  had  ceased  to  manufacture  as 
before;  that  said  corporation  was  in 
fact  dead,  and  its  stock  of  little,  if  of 
any,  value. 

That  the  defendant,  well  knowing 
all  these  facts,  at  a  meeting  of  the 
board  of  directors  held  on  the  after- 
noon of  September  21,  procured  the 
assent  of  said  directors  to  have  im- 
mediate transfer  of  the  said  eighty 
shares  of  stock  on  the  books  of  the 
company,  procured  from  the  secretary 
of  the  corporation  a  certificate  of  such 
transfer,  and  took  such  certificate  to 
the  said  J.  B.  Humphrey,  in  whose 
custody  said  deed  was,  and  received 
from  him  the  said  deed,  and  sent  the 
same  to  the  register  of  deeds  of  Ingham 
county,  who  received  and  entered  the 
same  for  record;  that  on  the  twenty- 
second  of  September  complainant  exe- 
cuted and  offered  to  deliver  to  defend- 
ant an  assignment  in  writing  of  said 
eighty  shares  of  stock,  and  demanded 
from  him  a  deed  of  the  realty  and 
possession  of  the  personalty,  which  he 
refused. 

In  Armstrong  v.   Helfrich,  34  Neb. 


358,  the  petition,  omitting  formal  parts, 
was  as  follows: 

"That  heretofore,  on  the  ^a^  day  of 
April,  A.  D.  i8<?9,  he  was  the  owner  of 
the  following  described  real  estate,  to- 
wit:  That  part  of  lot  No.  7,  block  No. 
J,  in  Caseheer' s  addition  to  Blue  Springs, 
Ga°e  county.  Nebraska,  commencing 
thirteen  feet  west  from  the  northeast 
corner  of  said  lot,  thence  south  i2j  j-4 
feet,  thence  west  twenty-four  feet, 
thence  north  124  j-4  feet,  thence  east 
twenty-four  feet  to  the  place  of  begin- 
ning, together  with  the  ^7w-story  brick 
business  building  thereon  situated,  of 
the  value  of  %j,6oo. 

2.  That  on  or  about  said  day  the  de- 
fendant represented  to  the  plaintiff 
that  he,  the  said  defendant,  was  the 
owner  in  fee  simple  of  the  following 
described  real  estate,  to-wit:  The 
southeast  quarter  of  section  12,  town- 
ship No.  /16  north,  range  48  west, 
of  the  jth  principal  meridian,  contain- 
ing 760  acres,  in  Dual  county,  territory 
of  Dakota,  of  the  value,  as  defendant 
then  represented,  of  $/, ^00;  also  lot  to 
in  block  8,  south  Main  street,  in  Stock- 
ton, Rooks  county,  state  of  Kansas,  of 
the  value  of  %i,ioo.  Said  defendant 
further  represented  to  plaintiff  that  he 
was  the  owner  of  certificates  of  pur- 
chase of  certain  school  lands  in  the 
state  of  Kansas,  described  as  follows, 
to-wit:  The  north  half  of  section  j6, 
township  7  south,  range  20  west,  of  the 
6tk  principal  meridian,  in  the  county 
of  Rooks,  state  of  Kansas;  that  the  value 
of  said  defendant's  equity  in  said  lands 
was  the  sum  of  %j,ojo.  Said  defend- 
ant represented  to  plaintiff  that  said 
half  section  of  land  in  Rooks  county, 
Kansas,  was  fine,  smooth,  second  bot- 
tom land,  well  adapted  to  farming  pur- 
poses, and  was  then  covered  with  a 
fine  growth  of  grass,  and  that  the  title 
to  said  land  was  clear,  saving  and  ex- 
cepting the  sum  oi%8oo,  balance  to  the 
state  as  purchase  money,  then  remain- 
ing unpaid. 

3.  That  said  defendant  referred  plain- 
tiff, for  verification  of  his  statements  as 
to  the  quality  of  the  said  Kansas  land, 

to  one  ,  a  resident  of  Blue  Springs, 

who,  as  was  claimed,  had  lived  in  the 
vicinity  of  said  land,  and  was  wholly 
disinterested  in  said  property  and  the 
result  of  the  negotiations  then  pending 
between  plaintiff  and  defendant;  that 
upon  inquiry  said fully  corrobo- 
rated the  statements  of  said  defendant. 

4.  That  he,  fully  relying  upon   the 
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statements  and  representations  of  said 

defendant    and    said    as    to   the 

quality  and  value  of  said  Kansas  land, 
and  the  representation  and  statement 
of  the  defendant  as  to  the  quality,  value 
and  title  of  said  lot  in  Stockton,  Kansas, 
and  the  said  lands  in  Dakota,  and  at 
the  earnest  solicitations  of  said  defend- 
ants, agreed  and  did  exchange  his  said 
business  property  in  Blue  Sprins^s  with 
the  defendant  for  the  property  claimed 
to  be  owned  by  said  defendant  herein- 
before described. 

5.  That  he  has  recently  visited  Rooks 
county,  Kansas,  and  went  upon  and 
examined  the  said  school  land,  and 
found  the  same  to  be  not  fine  and  smooth 
second  bottom  land,  covered  with  a  fine 
growth  of  grass  and  well  adapted  to 
agricultural  purposes,  but  on  the  con- 
trary that  said  lands  were  very  rough 
and  hilly  and  what  is  known  as  chalk 
land,  wholly  unfit  for  farming  purposes, 
and,  saving  a  very  small  part  thereof, 
said  land  is  wholly  barren,  upon  which 
no  grass  will  grow,  and  is  of  little  or 
no  value  for  any  purpose  whatso- 
ever. 

6.  That  these  facts  were  well  known  to 
the  defendant  at  the  time  he  made  said 
false  and  fraudulent  representations  to 

plaintiff,  as  they  were  also  to  said , 

whom  the  plaintiff  has  since  learned 
was  in  the  employ  of  the  said  defend- 
ant for  the  purpose  of  assisting  the 
defendant  to  cheat  and  defraud  this 
plaintiff,  and  that  such  false  and 
fraudulent  representations  were  so 
made  as  aforesaid  for  the  purpose  of 
Inducing  the  plaintiff  to  make  exchange 
of  said  property,  and  for  the  purpose 
of  cheating  and  defrauding  this  plain- 
tiff out  of  his  property. 

7.  That  the  said  defendant  never  had 
title  to  the  said  lot  8,  block  10,  in  the 
city  of  Stockton,  and  conveyed  nothing 
by  his  pretended  deed,  and  that  said 
property,  instead  of  being  of  the  value 
of  %i,ioo,  as  represented  by  the  defend- 
ant, is  not  worth  to  exceed  the  sum  of 
%2jo,  which  facts  were  well  known  to 
the  defendant  when  he  made  said  false 
and  fraudulent  representations;  that  he 
has  had  no  opportunity  to  examine  the 
Dakotaland,  but  from  the  best  informa- 
tion he  can  obtain  said  land  is  not 
worth  to  exceed  the  sum  of  %joo. 

8.  That  since  the  time  plaintiff  con- 
veyed to  the  defendant  the  said  prop- 
erty in  Blue  Springs,  to-wit,  on  the  20th 
day  of  May,  \^Sq,  the  defendant  incum- 
bered  the  said  property  to  one  C.  E. 


White  by  mortgage  in  the  sum  of 
%i,^oo." 

On  this  petition  judgment  was  ren- 
dered for  the  plaintiff. 

in  Adams  v  Ryerson,  6  N.  J.  Eq. 
328,  the  bill,  which  was  held  sufficient, 
stated  in  substance  that  John  I.  Tuers, 
late  of  the  county  of  Bergen,  deceased, 
in  his  life-time,  and  on  or  about  the 
first  day  of  May,  1823,  and  for  more 
than  twenty  years  previous  thereto, 
was  seised  in  fee  simple  of  a  certain 
farm  or  tract  of  land,  wherein  he  re- 
sided, in  the  township  of  Franklin,  in 
the  county  of  Bergen,  bounded,  etc. 
(describing  it),  containing  one  hundred 
and  eighteen  acres,  more  or  less;  that 
said  John  I.  Tuers,  on  or  about  the 
first  day  of  May,  1823,  having  then 
been  for  many  years  married  to  Mar- 
garet Tuers,  his  then  wife,  and  who  is 
now  his  widow,  they  having  no  chil- 
dren, and  believing  they  would  have 
no  children  together,  and  the  said  John 
I.  Tuers  having  become  very  intem- 
perate, and  living  in  some  degree  dis- 
satisfied with  and  exasperated  against 
his  said  wife,  and  for  a  time  separated 
from  her  on  that  account,  and  being 
desirous  of  securing  his  own  estate  for 
the  benefit  of  his  own  relations  by 
blood,  or  such  of  them  as  he  might  pre- 
fer for  that  purpose,  and  being  wrongly 
advised  that  in  the  event  of  his  said 
wife  surviving  him,  upon  his  death 
without  issue,  she  would  unavoidably 
inherit  the  whole  of  his  estate,  he  did, 
for  the  purpose  of  preventing  such  an 
event,  and  to  secure  his  estate  from  her 
and  to  her  relations,  on  said  first  day  of 
May  aforesaid,  execute  to  one  John  I. 
Ryerson  a  deed  of  bargain  and  sale  of 
the  above  described  lands  in  fee  simple, 
which  deed  bears  date  on  the  first  day 
of  May,  1823,  and  purports  to  be  in 
consideration  of  three  thousand  dollars 
to  the  said  John  I.  Tuers  paid  by  the 
said  Jonn  I.  Ryerson,  and  to  convey 
said  lands  to  said  John  I.  Ryerson  in 
fee  simple  for  his  own  use;  that  said 
sum  of  three  thousand  dollars,  or  any 
other  consideration,  was  not  paid,  or 
secured  to  be  paid,  by  said  John  I. 
Ryerson  to  said  John  I.  Tuers,  either 
at  the  giving  of  said  deed  or  at  any 
time  afterward:  and  that  said  deed 
was  not  intended  to  convey  said  prop- 
erty to  said  John  I.  Ryerson  for  his 
own  use,  but  for  the  use  only  of  said 
John  I.  Tuers  and  his  heirs  or  devisees, 
and  for  the  purpose  of  preventing  the 
same  from  falling  into  the  hands  of  his 
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wife,  as  above  mentioned;  and  charges 
that  said  deed,  so  given  without  con- 
sideration, and  for  the  purpose  afore- 
said, did  not  convey  said  lands  to  said 
John  1.  Ryerson,  but  that,  both  in  law 
and  in  equity,  the  uses  of  said  con- 
veyance resulted  to  said  John  I.  Tuers 
and  to  his  heirs  and  devisees. 

That  said  John  I.  Tuers,  from  the 
time  of  said  conveyance  until  the  time 
of  his  death,  which  was  on  or  about 
the  seventh  day  of  April,  1842,  con- 
tinued in  peaceable  and  quiet  possession 
of  said  lands,  using  and  claiming  them 
as  his  own,  and  not  in  any  way  recog- 
nizing the  title  of  said  John  I.  Ryerson 
thereto,  and  that  said  John  I.  Ryerson 
has  not,  since  the  execution  of  said 
deed,  exercised  or  attempted  to  exer- 
cise any  control  over  said  property,  nor 
in  any  way  attempted  to  obtain  posses- 
sion by  law,  either  in  the  life-time  of 
said  John  I.  Tuers  or  since  his  death, 
but  that  it  still  remains  in  the  possession 
of  Margaret  Tuers,  the  widow  of  said 
John  I.  Tuers. 

That  said  John  I.  Tuers  remained  in 
possession  of  said  lands  until  the  lime 
of  his  death,  claiming  the  same  as  his 
own,  and  maintaining  that  said  John 
I.  Ryerson  had  no  right  or  claim  thereto, 
and  that  the  conveyance  which  he  once 
executed  to  him  for  the  said  lands  had 
been  given  up  and  cancelled,  and  that 
said  John  I.  Tuers,  in  his  last  illness, 
on  the  twenty-sixth  day  of  April,  1842, 
made  his  last  will  and  testament,  and 
at  that  time  was  not  seised,  nor  did  he 
pretend  to  be  seised,  of  any  lands  ex- 
cept the  lands  above  mentioned,  and 
by  said  will,  duly  executed  and  proved 
to  pass  real  estate,  he  directed  his  execu- 
tors to  sell  all  his  real  estate,  and,  out  of 
the  moneys  arising  from  the  sale,  to 
pay  the  complainant  Frederick  Adams 
three  hundred  dollars,  and  to  divide 
the  residue  of  the  proceeds  equally 
among  the  lawful  heirs  of  his  three 
sisters  —  Rachel,  who  was  the  wife  of 
Michael  Moore;  Mary,  who  was  the 
wife  of  Jacob  Frederioks,  and  Leah, 
who  was  the  wife  of  John  King  —  and 
appointed  Martin  Van  Houten,  Jr.,  and 
the  complainant  Frederick  Adams 
executors  thereof;  which  executors 
proved  said  will  before  the  surrogate 
of  the  county  of  Bergen  and  have  pro- 
bate thereof. 

That  said  Martin  Van  Houten.  Jr., 
died  after  the  granting  of  said  pro- 
bate, and  that  the  complainant  Charity 
Dealing,  the  wife  of  William  Dealing, 


is  the  daughter  of  said  Rachel,  who 
was  the  wife  of  Michael  Moore,  and 
was  at  the  date  of  said  will,  and  now 
is,  the  only  descendant  and  heir  at  law 
of  said  Rachel,  who  was  the  wife  of 
Michael  Moore;  and  that  the  complain- 
ant Jacob  Fredericks  is  the  son  of  Mary, 
the  wife  of  Jacob  Fredericks,  in  said 
will  mentioned,  and  now  is,  and  was 
at  the  time  of  the  date  of  said  will,  the 
only  descendant  and  heir  at  law  of  said 
Mary,  the  wife  of  Jacob  Fredericks; 
and  that  the  complainant  Jacob  King 
is  the  son  of  Benjamin  King,  now  de- 
ceased, which  Benjamin  King,  at  the 
date  of  said  will,  and  the  death  of  said 
testator,  was  the  son  and  only  de- 
scendant and  heir  at  law  of  Leah,  the 
wife  of  John  King,  in  said  will  men- 
tioned; that  since  the  death  of  said  John 
L  Tuers  said  Benjamin  King  has  died, 
leaving  Jacob  King,  one  of  the  com- 
plainants, his  son  and  only  descendant 
and  heir  at  law,  and  having  duly  made 
and  published  his  last  will  and  testa- 
ment, whereby  he  devised  and  be- 
queathed all  his  estate,  real  and  per- 
sonal, to  the  complainant  Jacob  King, 
and  appointed  him  sole  executor 
thereof. 

That  said  John  L  Ryerson,  on  the 
thirteenth  day  of  August,  1831,  intend- 
ing some  future  and  secret  fraud  and 
mischief,  left  said  deed  to  him  at  the 
office  of  the  clerk  of  the  county  of  Ber- 
gen to  be  recorded,  and  that  the  same 
was  recorded  in  book  G  3  of  Deeds  of 
Bergen  county,  on  pages  54  and  55,  but 
thai  said  recording  was  unknown  to 
said  John  \.  Tuers,  who  supposed  said 
deed  to  be  surrendered  and  of  no  effect; 
and  that  said  John  L  Ryerson  did  not 
pretend  to  said  John  L  Tuers,  at  that 
time,  to  have  any  claim  to  said  land, 
but  that  said  John  L  Tuers  occupied 
the  same  and  leased  part  thereof  to 
John  S.  Forshee,  a  relation  of  said  John 
\.  Ryerson,  for  the  term  of  fifty  years, 
with  the  knowledge  of  said  John  L 
Ryerson. 

That  said  Ryerson,  on  or  about  the 
eighteenth  day  of  October,  1837,  having 
for  some  time  been  indebted  to  one 
Abraham  H.  Garrison  for  money  bor- 
rowed of  him,  and  which  was  secured 
to  the  satisfaction  of  said  Garrison, 
made  and  executed  to  said  Garrison,  by 
the  name  of  Abraham  Garrison,  and 
without  his  knowledge,  a  deed  for  the 
lands  above  described,  excepting  there- 
out the  seven  acres  so  leased  by  said 
John  L  Tuers  to  said  John  S.  Forshee, 
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and  then  offered  said  deed  to  said  Abra- 
ham H.  Garrison  in  payment  of,  or  as 
collateral  security  for,  said  loan;  he,  the 
said  Ryerson,  well  knowing  that  the 
conveyance  to  him,  though  absolute 
on  its  face,  was  without  consideration 
and  worthless,  and  supposing  that,  by 
conveying  or  mortgaging  said  lands  to 
any  third  person  for  a  bona  fide  debt 
or  consideration,  he  could  render  the 
original  conveyance  valid,  and  have 
the  said  lands  appropriated  to  his  own 
use;  and  that  said  Abraham  H.  Garri- 
son, well  knowing  said  conveyance 
from  John  I.  Tuers  to  John  I.  Ryerson 
to  be  without  consideration,  and  by  the 
meaning  of  the  parties  thereto,  as  well 
at  law  as  in  equity,  to  be  for  the  use  of 
said  John  I.  Tuers,  refused  to  accept 
such  deed,  either  as  payment  or  col- 
lateral security;  but  that  said  John  I. 
Rytrson,  after  repeated  importunities, 
persuaded  the  said  Abraham  H.  Garri- 
son to  accept  the  possession  of  said 
deed,  said  Garrison  at  the  same  time 
declaring  that  said  deed  was  of  no 
value;  and  said  John  I.  Ryerson,  on  or 
about  the  ninth  day  of  October,  1835, 
procured  said  deed  to  Abraham  H. 
Garrison  to  be  recorded  in  the  office  of 
the  clerk  of  the  county  of  Bergen. 

That  said  John  I.  Tuers  had,  on 
or  about  the  nineteenth  day  of  June, 
1822,  executed  a  mortgage  on  said 
lands,  above  described,  to  Baltye  Dema- 
rest,  to  secure  the  payment  of  one 
hundred  dollars,  with  interest,  and 
that  said  mortgage  had  been  assigned 
to  one  Albert  N.  Van  Voorhis,  who,  on 

or  about  the  term  of  ,   1840,  filed 

his  bill  in  this  court  for  the  foreclosure 
and  satisfaction  of  the  same,  and  made 
said  Abraham  H.  Garrison,  as  well  as 
said  John  I.  Ryerson,  a  party  de- 
fendant in  said  suit;  that  said  John  I. 
Ryerson  did  not  appear  in  said  suit  or 
answer  said  bill;  that  said  Abraham  H. 
Garrison,  knowing  the  invalidity  of  the 
conveyance  to  said  John  I.  Ryerson, 
refused  to  set  up  his  claim  to  said 
lands,  either  as  grantee  or  mortgagee, 
or  to  answer  said  bill,  but,  at  the  solici- 
tation of  said  John  I.  Ryerson,  per- 
mitted him  to  take  said  deed;  and  that 
said  John  I.  Ryerson  thereupon  em- 
ployed counsel,  who  filed  an  answer  in 
the  name  of  said  Abraham  H.  Gar- 
rison, but  which  was  not  sworn  to  by 
him;  that  to  said  bill  none  of  these 
complainants  were  made  parties,  ex- 
cept Frederick  Adams,  as  executor  of 
said  John  I.  Tuers,  but  who,  supposing 


the  only  matter  which  could  be  con- 
tested in  said  suit  was  the  mortgage  to 
Baltye  Demarest,  then  held  by  Albert 
N.  Van  Voorhis,  did  not  appear, 
but  made  default;  that,  in  said  suit,  a 
decree  was  made  for  the  sale  of  said 
mortgaged  premises,  and  that,  after 
paying  the  mortgage  to  the  complain- 
ant, the  sum  of  thirteen  hundred  and 
twenty-eight  dollars  and  sixty-seven 
cents  should  be  paid  to  said  Abraham 
H.  Garrison,  as  the  amount  due  to  him 
on  the  debt  which  it  was  alleged  said 
deed  was  given  to  secure  by  way  of 
mortgage;  and  thereupon,  on  applica- 
tion of  said  Frederick  Adams,  said  de- 
cree was  opened  and  set  aside,  so  far 
as  relates  to  the  payment  of  the  pro- 
ceeds of  the  sale,  after  paying  the  debt 
and  costs  of  the  complainant,  with 
leave  to  contest  said  conveyance  to 
John  I.  Ryerson  and  to  Abraham  H. 
Garrison,  by  filing  an  answer  in  said 
suit  or  for  filing  a  cross-bill  in  this 
court. 

That  said  Abraham  H.  Garrison, 
after  said  decree,  died,  having  made 
his  last  will  in  due  form  to  pass  real 
estate,  and  having  appointed  Abraham 
Demarest,  Peter  H.  Pulis,  and  Peter 
H.  Winter  executors  thereof,  who  have 
probate  of  the  same,  and  that  he  thereby 
directed  said  executors  to  sell  and  con- 
vey all  his  real  estate. 

That  the  complainants  are  unable  to 
sell  said  real  estate,  on  account  of  said 
conveyance  so  made  by  said  John 
I.  Tuers  to  said  John  I.  Ryerson, 
and  by  said  John  I.  Ryerson  to  said 
Abraham  H.  Garrison,  on  account 
of  said  John  I.  Ryerson  giving  out 
and  pretending  that  the  same  are 
valid,  and  were  made  in  good  faith, 
and  that  he  intends  to  claim  and  take 
possession  of  said  property  under  the 
same,  and  that  they,  or  some  per- 
son for  them,  have  frequently  and  in  a 
friendly  manner  applied  to  said  John 
I.  Ryerson,  and  to  said  Abraham  H. 
Garrison,  in  his  life-time,  and  to  his 
above  named  executors,  since  his  death, 
and  requested  them  to  deliver  up  their 
said  conveyances  of  said  lands  to  them, 
and  to  reconvey  said  lands  to  these 
complainants,  for  the  uses  declared  in 
sa:d  will  of  said  John  I.  Tuers,  de- 
ceased. 

The  bill  prayed  that  said  deed  from 
John  I.  Tuers  to  said  John  I.  Ryerson 
may  be  declared  void  and  of  no  effect 
as  against  said  John  I.  Tuers  and  the 
complainants,  and  that  it  may  be  de- 
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creed  that  the  use  of  the  lands  therein 
conveyed  resulted  to  said  John  I.  Tuers 
forthwith,  and  vested  the  same  in  him 
in  fee  simple,  and  that  said  defendants 
may  be  decreed  to  reconvey  said  lands 
to  the  complainants,  or  one  of  them,  for 
the  use  of  the  will  of  said  John  I.  Tuers, 
and  for  such  other  and  further  relief  as 
the  nature  of  the  case  may  require. 

In  Palmer  v.  Searing,  (Supreme  Ct. 
Gen.  T.)  12  N.  Y.  St.  Rep.  559,  the 
complaint  alleged  in  substance: 

First.  That  on  the  fifteenth  day  of 
June,  1886,  the  plaintiff  was  the  owner 
of  the  real  property  in  question,  freed 
of  all  incumbrances. 

Second.  That,  at  that  time  and  since 
about  September,  1885,  defendant  Sear- 
ing was  engaged  in  the  paper  and 
cardboard  business  in  New  York  city. 

Third.  That  in,  prior  to  and  since 
September,  the  defendant  Searing, 
with  intent  to  injure  and  defraud  the 
plaintiff  and  her  son,  the  defendant 
Hermann  Palmer,  and  to  obtain  from 
plaintiff  the  said  lands  and  certain 
sums  of  money,  and  to  induce  her  said 
son  to  become  a  copartner  with  him, 
falsely  and  fraudulently  represented 
to  plaintiff  and  to  her  said  son  that 
his.  Searing's,  business  was  a  profitable 
business,  that  the  assets  in  September 
were  upwards  of  fifty  thousand  dollars 
over  all  liabilities,  and  were  producing 
a  large  yearly  profit  of  over  twelve 
thousand  dollars,  and  that  if  plaintiff 
would  render  her  son  pecuniary  aid  he. 
Searing,  would  take  him  as  a  partner, 
giving  him  one-fourth  interest  in  the 
assets,  and  that  any  sum  or  property 
which  she  might  loan  or  transfer  to  her 
son  would  be  put  into  the  business, 
which  would  be  and  had  been  conducted 
on  a  cash  basis,  as  was  represented,  and 
that  she  would  at  any  time  be  able 
to  withdraw  the  money  or  property 
from  the  business,  and  that  her  son 
would,  under  the  terms  of  the  co- 
partnership agreement,  be  enabled  to 
repay  and  return  the  money  or  prop- 
erty to  her  from  his  "interest  in  the 
business,  and  that  the  money  or  prop- 
erty to  be  so  advanced  would  not  be 
applied  to  or  made  liable  for  any  liabili- 
ties, either  of  the  business  or  of  de- 
fendant. Searing. 

Fourth.  That  in  consequence  of  these 
representations,  on  which  the  plaintiff 
and  her  son  relied,  the  copartnership 
agreement  annexed  to  the  complaint 
was  obtained  by  Searing  from  the  son, 
and     the    plaintiff    advanced     to    her 


son,  from  time  to  time,  various  sums 
of  money,  which  in  October,  1885, 
amounted  to  fourteen  thousand  four 
hundred  and  eighty-one  dollars  and 
forty  cents,  to  be  invested  in  the 
business,  and  on  the  fifteenth  day  of 
June,  1886.  was  induced  to  and  did 
convey  to  her  son  the  said  real  prop- 
erty by  good  and  sufficient  deed  to 
be  turned  over  to  said  business  in 
the  place  and  stead  of  a  note  of  five 
thousand  dollars  given  by  the  son 
to  the  firm  and  being  one  of  the 
notes  referred  to  in  the  copartnership 
agreement. 

Fifth.  That  all  the  representations 
so  made  by  Searing  were  grossly  false, 
to  his  knowledge,  as  particularly  shown 
in  the  complaint. 

Sixth.  That,  by  reason  of  the  fore- 
going facts,  and  the  fraud  and  deceit 
of  Searing,  the  plaintiff  was  induced 
to  and  did  convey  said  lands  to  her 
son,  who  thereupon  conveyed  them  to 
Searing  (not  to  Searing  &  Co.). 

That  Searing  still  retains  the  title  to 
said  lands  under  the  deed  of  Hermann 
Palmer,  and,  though  requested,  re- 
fuses to  reconvey  to  plaintiff. 

It  was  held  that  this  complaint  stated 
a  cause  of  action  against  Searing. 

In  Meurer's  Appeal,  119  Pa.  St. 
115,  the  complaint  alleged  in  substance: 

That  the  plaintiff  was  born  on  or 
about  May  30,  1843,  and  was  the  son 
of  Marie  Henrietta  Schmidtand  Charles 
F.  Meurer,  who  were  married  at  the 
Hotel  de  Ville  de  Strasbourg  on  August 
27,  1844;  and  that  defendant  was  a  son  of 
said  Marie  H.  Schmidt,  but  not  of  the 
said  Charles  F.  Meurer,  and  was  born 
on  or  about  July  31,  1839;  that  the  said 
Charles  F.  Meurer,  after  his  marriage, 
maintained  and  educated  the  defend- 
ant and  treated  him  as  one  of  his  own 
family,  and  the  plaintiff  was  brought 
up  with  the  defendant  and  constantly 
regarded  and  believed  him  to  be  his 
elder  brother,  confiding  in  him  as  such; 
that  the  plaintiff  was  of  weak  mind, 
illiterate,  unable  to  read  and  write  any- 
thing except  his  name. 

That  said  Charles  F.  Meurer,  after 
his  marriage,  removed  with  his  family 
to  Philadelphia,  where  he  died  intes- 
tate on  March  20,  1675,  seised  of  the 
premises  at  No.  1025  Walnut  street, 
which  were  subject  to  a  yearly  ground 
rent  of  thirty-six  dollars,  reserved  by 
deed,  and  a  certain  mortgage  debt  of 
two  thousand  dollars;  that  on  March 
22,  1875,  letters  of  administration  upon 
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the  estate  of  the  deceased  were  issued 
to  the  defendant,  who  in  about  a  fort- 
night thereafter  moved  into  said  premi- 
ses with  his  family;  and  that,  though 
the  defendant  had  filed  his  account  as 
administrator,  confirmed  October  27, 
1876,  charging  himself  therein  with  the 
rents  of  said  premises  from  the  death 
of  the  deceased  to  May  i,  1876,  the 
plaintiff,  of  the  personal  estate  of  said 
decedent,  had  received  no  portion  what- 
ever. 

That  on  August  12,  1876,  the  defend- 
ant procured  the  signature  of  the  plain- 
tiff to  a  joint  deed  conveying  said 
premises  to  one  Gustav  Vogt,  the  de- 
fendant's brother-in-law,  for  an  alleged 
consideration  of  two  thousand  dollars 
and  subject  to  the  said  incumbrances, 
which  deed  recited  inter  alia  the  death 
of  said  Charles  F.  Meurer,  intestate, 
leaving  to  survive  him  as  sole  heirs  at 
law  the  plaintiff  and  defendant,  to  and 
in  whom  the  said  premises  descended 
and  vested;  that  on  August  14,  1876,  a 
deed  was  executed  by  said  Gustav  Vogt 
conveying  the  said  premises  to  the  de- 
fendant for  a  like  consideration  of  two 
thousand  dollars  and  subject  to  said 
incumbrances;  and  that  said  convey- 
ances to  and  from  said  Gustav  Vogt 
were  wholly  without  consideration. 

That,  when  his  said  conveyance  was 
executed,  the  plaintiff  was  without 
counsel  and  had  no  person  to  represent 
him  in  the  transaction;  but  the  defend- 
ant was  well  aware  of  the  confidence 
reposed  in  him  by  the  plaintiff,  and, 
fraudulently  representing  himself  as 
co-heir  with  the  plaintiff,  although  on 
attaining  his  majority  he  had  been  in- 
formed that  he  was  not  a  son  of  said 
Charles  F.  Meurer,  and  fraudulently 
representing,  also,  that  the  premises 
were  worth  but  six  thousand  dollars, 
though,  as  the  plaintiff  was  informed 
and  believed, they  were  worth  more  than 
twelve  thousand  dollars,  and  taking 
advantage  of  the  plaintiff's  incapacity, 
persuaded,  induced  and  influenced  him 
to  execute  said  conveyance  without 
any  consideration  therefor  except  a 
mortgage  upon  the  premises  executed 
by  the  defendant  to  the  plaintiff  for  the 
sum  of  one  thousand  dollars,  which 
mortgage,  though  recorded,  had  never 
been  in  the  plaintiff's  possession,  nor 
had  he  ever  received  any  interest  in 
money  upon  it. 

That,  for  three  years  after  his  father's 
death,  the  plaintiff  had  made  his  home 
with  the  defendant,  during  which  time 


he  had  assisted  him  in  his  business  of 
laying  carpets,  part  of  the  time  merely 
occupying  a  room  in  said  premises, 
obtaining  his  meals  elsewhere;  that,  in 
September  or  October,  1881,  the  de- 
fendant, alleging  to  the  plaintiff  that  his 
board  for  the  time  he  resided  with  him 
amounted  to  within  two  dollars  of  the 
sum  he  was  to  receive  on  his  mortgage, 
the  plaintiff,  relying  upon  the  state- 
ments of  the  defendant,  was  induced 
by  him  to  sign  a  receipt  in  satisfaction 
of  said  mortgage,  in  consideration  that 
defendant  would  execute  a  receipt  for 
the  due-bill  and  a  paper  entitling  the 
plaintiff  to  the  amount  of  his  mortgage 
on  the  defendant's  death,  and  that  the 
defendant,  at  the  filing  of  the  bill,  was 
and  had  been  since  the  said  transfer  in 
possession  of  said  premises,  receiving 
the  rents,  income  and  profits  thereof. 

The  prayer  of  the  bill  was:  (i)  For 
a  decree  declaring  that  the  deeds  of 
conveyance  referred  to  were  void  and 
that  the  defendant  be  required  to  de- 
liver them  to  the  plaintiff  to  be  can- 
celled; (2)  that  the  plaintiff  be  decreed 
to  be  the  sole  and  only  heir  at  law  of 
the  said  Charles  F.  Meurer;  (3)  for 
discovery;  and  (4)  for  an  account. 

A  decree  was  granted  in  accordance 
with  the  prayer  for  relief. 

In  Wampler  v.  Wampler,  30  Gratt. 
(Va.)  454,  the  bill  charged  in  part  as 
follows: 

"  The  said  Ephraim  Wampler  fraudu- 
lently induced  your  orator  to  believe,  by 
his  repeated  promises  and  assurances, 
that  if  your  orator  would  convey 
to  him  the  said  lyo  acres  of  land,  he 
would  take  care  of  and  comfortably 
support  your  orator  and  his  wife  during 
their  entire  life,  and  would  build  them 
a  comfortable  dwelling-house;  and, 
with  a  view  to  make  himself  and  wife 
comfortable  in  their  declining  years, 
they  were  induced  to  execute  said  deed, 
the  said  Ephraim  not  only  promising 
to  take  care  of  your  orator  and  wife 
comfortably,  but  promised  and  agreed 
to  build  your  orator  a  good,  comfort- 
able dwelling-house  on  your  orator's 
land  for  his  residence.  Your  orator 
avers  that  the  said  Ephraim  has  utterly 
failed  and  refused  to  comply  in  any 
respect  with  his  part  of  said  agree- 
ment—  has  utterly  failed  and  refuses 
to  furnish  one  iota  of  the  consideration 
promised,  and  that  said  promises  so 
made  by  said  Ephraim  Wampler  were 
resorted  to  by  him  fraudulently  for  the 
fraudulent   purpose  of  obtaining  said 
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(Precedent  in  Paddock  v.  Pulsifer,  43  Kan.  718.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  5577.)]^ 

Plaintiffs  say:  That  on  the  11th  day  of  February,  1S86,  the  plaintiff, 
Fark  B.  Fulsifer,  was  duly  appointed  and  qualified,  and  letters  of 
administration  were  granted  to  him,  as  administrator  with  the  will 
annexed  of  the  estate  of  David  Robertson,  theretofore  deceased,  by 
the  probate  court  of  Cloud  county,  Kansas.  That  said  David  Robertson 
was  the  owner,  during  his  lifetime,  of  the  northwest  quarter  of  section 
32,  township  5  south,  range  1  west,  in  C/oud  county,  Kansas;  that  on 
or  about  the  25t/i  day  of  November,  i885,  the  defendant,  Mary  J. 
Faddock,  by  fraud,  misrepresentation,  undue  influence  and  deceit, 
obtained  from  the  said  David  Robertson  what  purports  to  be  a  war- 
ranty deed  of  the  aforesaid  premises  to  her;  that  at  the  time  of  the 
execution  of  the  pretended  deed  as  aforesaid,  said  David  Robertson 
was  in  failing  health  of  body,  and  was  in  such  a  feeble  and  weak  state 
of  mind  as  to  be  utterly  incapable  of  transacting  business,  and  that 
said  pretended  deed  was  obtained  without  any  consideration  whatever 
being  paid  therefor,  and  without  the  consent  of  said  David  Robertson. 
On  or  about  the  5th  day  of  February,  1S86,  defendant  Mary  J.  Fad- 
dock  and  Thomas  Faddock  her  husljand  pretended  to  convey  to 
defendant  y^//V<?  Bourgeois  the  aforesaid  land  by  deed,  recorded  in  the 
office  of  the  register  of  deeds  of  said  county  on  February  8,  1886,  but 
the  plaintiffs  allege  that  said  A/ice  Bourgeois  took  said  deed  without 
any  consideration  whatever  being  paid  by  her  or  any  one  for  her, 
well  knowing  all  the  facts  herein  set  forth  as  to  the  invalidity  of  the 

deed,   and  that  your  orator  relied  on  although   your   orator    has  frequently 

said   promises,    and    would    not   have  urged  him  to  do  so,  but  he  has  uni- 

executed  said  deed  if  they  had  not  been  formly  failed  to  do  so,  and  leaves  your 

made;    and   your  orator   charges    that  orator,  in  his  old  age,  to  take  care  of 

said  deed  was  obtained  by  means  of  himself  and  wife  as  best  he  can,  with- 

said  fraud  so  practiced  on  him  by  said  out  the  benefit  or  income  which   your 

Ephraim  Wavipler;  that  he  took  posses-  orator   could    derive    from    said    land, 

sion  of  said  ijo  acres  of  land  imme-  Your  orator  charges  that  the  said  con- 

diately  after  said  deed  was  executed,  tract   of   his   said    son    amounts   to   a 

and  is  still  in  possession   thereof  and  fraudulent  acquisition  and  inequitable 

residing  thereon   with   his  family,  and  holding  of  said  land,  which  a  court  of 

has  not  furnished  to  your  orator  and  conscience  will  not  tolerate  or  permit, 

his  wife,  or  to  either  of  them,  anything  but  will   hold,   as   your   orator   avers, 

whatever  toward  their  maintenance  or  that   said   fraud  so   practiced   by  said 

support,  but  on   the  contrary   has  ob-  Ephraim  IVampter,   upon   your  orator, 

tained  property  from  your  orator  to  a  constitutes   said   Ephraim   an    implied 

considerable  amount  and  has  not  paid  trustee,    holding    said    land    for   your 

him    therefor,    nor  has    he    built    your  orator's    benefit,    and    that  a  court   of 

orator    the    dwelling-house   promised;  equity  for  said  fraud  will  set  aside  and 

on  the  contrary  has  contented  himself  annul  said  deed,  rescind  said  contract 

with    simply    putting  in  a  window   of  and  remit  your  orator  to  his  rights  in 

four  panes  of  glass  in  your  orator's  old  said  land." 

house  in  which  he  now  lives,  and  which  It  was  held  that  a  demurrer  should 

is  but  a   miserable  cabin,    almost   en-  have  been  overruled, 

tirely     unfit     for     human     habitation.  1.  See,  generally,  j«/r<;,  note  2,  p.  447. 

Though  the  said  Ephraim  has  \\2iA  five  2.  Judgment    for   plaintiffs    was   af- 

years  in  which  to  do  something  toward  firmed. 

complying  with  his  said   contract,  he  3.  The  matter  to  be  supplied  within 

has  done   literally  nothing  toward  it,  []  will  not  be  found  in  the  reported  case. 
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title  of  the  defendant  Mary  J.  Paddock,  and  such  pretended  sale  and 
conveyance  to  said  Alice  J.  Paddock  is  a  sham,  intended  only  for  the 
purpose  of  aiding  %dXdi  Mary  J.  Paddock  to  defraud  the  plaintiffs  out 
of  their  rights  in  the  aforesaid  land;  that  said  David  Robertson  died  on 
or  about  the  10th  day  oi  January,  i886,  after  having  made  a  will, 
which  was  duly  probated  by  X^a probate  judge  of  said  county  on  the 
10th  day  of  February,  j886,  and  in  which  it  is  provided  that  the 
executor  thereof  shall  sell  all  of  the  real  estate  of  the  defendant  and 
convert  the  same  into  money. 

Wherefore,  plaintiffs  pray  judgment  that  said  pretended  deed  be 
set  aside;  and  for  such  other  and  further  relief  as  they  may  be 
entitled  to. 

[(^Signature  and  verification  as  in  Form  No.  5P27.)]^ 

Form  No.  17911.' 

(Precedent  in  Cole  v.  Cole,  21  Neb.  86.)» 

[{Title  of  court  as  in  Form  No.  5923.)]^ 
Demmitt  Cole,  plaintiff, 
vs. 
Lorenzo  Cole,  James  M.  Cole,  Alfonzo  ■  p^^-^:       :     p-      -^ 

M.  Cole,  Joseph  F.   Cole,   Celestine  [  4      /• 

Russel     and     Dianah      Chalfant,  \ 

defendants.  J 

The  plaintiff  states  that  he  is,  and  for  more  than  a  year  last  past 
has  been,  the  owner  in  fee  simple  of  the  following  described  real 
estate,  situated  in  Cass  county,  state  oi  Nebraska,  to-wit:  The  south- 
west quarter  of  section  No.  21^..  The  west  half  of  the  north-east 
quarter  of  section  No.  ^4,  and  the  east  half  of  the  south-west 
quarter  of  section  No.  21^.,  which  lies  east  of  a  small  creek  which 
runs  northerly  through  said  section,  except  three  acres  heretofore 
deeded  to  Davis  Brinson;  and  the  north-west  quarter  and  the  west 
half  of  the  north-east  quarter  of  section  No.  25,  all  in  township  No. 
11  north,  of  range  No.  13  east  of  the  6th  P.  M.  Also  about  thirty- 
two  afid one- half  Si.cvts  of  land,  described  as  follows,  to-wit: 

Covcivntncing  Sit  2l  ]^o\nX.  2  and  20-100  chains  south  of  the  witness 
corner,  between  sections  13  and  ^4,  of  township  11  north,  of 
range  13  east  of  the  6th  P.  M.  (said  witness  corner  being  25 
links  west  of  the  true  quarter-section  corner,  thence  north  61 
degrees  35  minutes,  east  11  and  10-100  chains,  to  a  walnut  tree 
on  the  south  bank  of  Rock  creek,  thence  following  the  meanders 
of  said  creek  westward  about  10  chains,  to  a  point  north  8  degrees 
50  minutes,  east  1  chain  from  a  large  elm  tree,  thence  south  8 
degrees  50  minutes,  west  by  said  elm  tree  22  and  50-100  chains 
to  stake,  thence  south  62  degrees  15  minutes,  east  12  and  60-100 
chains,  to  an  old  elm  stump  on  the  east  bank  of  a  small  creek,  thence 
following  the  meanders  of  said  creek  north-easterly  to  the  point  of 
beginning,  containing  twenty-seven  and  one-half  a.cres,  the  same  more 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  j«/ra,  note  2,  p.  447. 
[  ]  will  not  be  found  in  the  reported  3.  Judgment  vacating  the  deed  was 
case.  '       affirmed. 
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or  less  being  in  said  sections  IS  and  24.  Also  the  following  land,  viz: 
Commencing  at  the  quarter-section  between  sections  IS  and  2]/.,  in 
township  11  north  of  range  13  east  of  the  6ih  P.  M.,  thence  south 
20'  chains  to  the  south-east  corner  of  the  north-east  quarter  of 
the  north-west  quarter  of  said  section  2Jf,  thence  west  about  Jf  and 
75-100  chains  to  the  center  of  a  small  creek,  thence  down  said  creek 
to  the  place  of  beginning,  containingy^z^^  acres  more  or  less,  said  last 
two  descriptions  of  land  being  situated  in  township  11  north,  range 
13  east  of  the  6th  P.  M.,  in  Cass  county,  Nebraska. 

2.  That  he  is  seventy-eight  years  old,  a  widower,  and  the  defendants 
and  Lewis  F.  Cole,  John  W.  Cole,  William  T.  Cole  and  Susanah  Drake 
are  his  children,  and  only  children  now  living. 

3.  That  on  the  8th  day  of  October,  188I,  the  defendants,  y^rw^i-  M. 
Cole  and  Alfonzo  M.  Cole,  together  with  one  Michael  A.  Hartigan,  an 
attorney  at  law  and  notary  public,  came  to  the  home  of  plaintiff  on 
said  land  and  procured  him,  by  fraud  and  deception,  to  sign  an  instru- 
ment of  writing,  purporting  to  be  a  warranty  deed  of  the  whole  of 
said  lands  to  these  defendants,  as  grantees,  reserving  a  live  estate 
therein  to  plaintiff, 

4.  That  at  said  time  plaintiff  was  sick  and  unable  to  sit  up,  and  in 
consequence  of  his  age  and  sickness  his  mind  was  so  affected  that  he 
did  not  know  what  he  was  doing,  and  was  utterly  incapable  of  trans- 
acting any  business. 

5.  That  said  defendants,  yd!w<?j  M.  Cole  and  Alfonzo  M.  Cole,  and 
the  said  Michael  A.  Hartigan,  well  knew  the  physical  and  mental  con- 
dition of  plaintiff  at  said  time,  and  that  he  was  utterly  incapable  of 
transacting  business,  and  purposely  took  advantage  of  his  help- 
less condition  to  obtain  said  deed  and  thus  to  secure  to  themselves 
and  their  co-defendants  the  whole  of  plaintiff's  property,  leaving 
nothing  for  his  other  children. 

6.  That  said  James  M.  Cole,  and  Alfonzo  M.  Cole,  and  Michael  A. 
Hartigan  procured  plaintiff  to  sign  said  pretended  deed  without  any 
knowledge  of  the  character  of  the  instrument  whatever,  and  when 
his  mind  was  in  such  a  condition  that  he  did  not  know  what  he  was 
doing,  and  said  parties  refused  to  tell  him  what  it  was  or  to  give  him 
any  information  in  regard  to  it,  but  on  the  other  hand  carefully  con- 
cealed from  him  the  nature  of  the  instrument  he  was  signing,  and 
the  said  Michael  A.  Hartigan,  for  the  purpose  and  with  the  design 
and  interest  of  assisting,  aiding,  and  abetting  the  sa\^  James  M. 
Cole  and  Alfonzo  M.  Cole  in  perpertrating  said  fraud  upon  plaintiff 
and  upon  his  other  children,  falsely  and  fraudulently  certified  in  his 
official  capacity  aS'  a  notary  public,  over  his  official  signature  and 
seal  of  office  on  said  instrument  or  pretended  deed,  that  plaintiff 
personally  appeared  before  him  and  acknowledged  the  execution 
thereof  to  be  his  voluntary  act,  when  said  Hartigan  well  knew  that 
plaintiff  did  not  know  what  he  had  done. 

7.  That  plaintiff  never  designed,  intended,  or  desired  to  make 
such  disposition  of  his  land,  and  does  not  now  wish  to  make  sucK 
disposition  of  it, 

8.  That  the  said  land  comprises  all  the  land  owned  by  plaintiff 
and  constitutes  his  homestead  where  he  has  resided  for  o\er  fourteen 
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years,  and  that  said  defendants  procured  the  execution  of  said  pre- 
tended deed  for  the  purpose  of  securing  the  whole  of  said  land  to 
themselves,  and  preventing  plaintiff's  other  children  from  getting 
any  part  thereof. 

9.  That  there  was  no  consideration  ever  paid  to  or  received  by 
plaintiff  for  said  pretended  deed.  Wherefore  plaintiff  prays  that 
said  pretended  deed  so  executed  as  aforesaid  be  canceled,  and  set 
aside,  and  held  for  naught,  and  the  defendants  and  each  of  them  be 
barred  and  estopped  from  having  or  claiming  any  interest  in  said 
land  by  virtue  of  said  pretended  deed,  and  that  plaintiff's  title 
thereto  be  declared  absolute  and  against  the  defendants,  and  that  he 
have  judgment  for  costs,  and  that  he  have  other  and  further  relief 
as  may  be  adjudged  equitable. 

\{Signature  and  verification  as  in  Form  No.  5923. yy- 

Form  No.  i  7  9  i  2 .' 

(Precedent  in  Rasmussen  v.  McKnight,  3  Utah  320.)* 

[(^Title  0/  court  and  cause  as  in  Form  No.  5935. y]^ 

Plaintiffs,  by  amended  complaint,  complain  of  defendants,  and 
allege  that  the  sa\6.  Hyrum  Rasmussen,  on  the  eleventh  day  oi  March^ 
1S8O,  was  the  owner  and  in  possession  of  the  following-described 
property,  to  wit:  Part  of  lot  3  in  block  43,  as  platted  in  plat  F,  Salt 
Lake  City  survey.  Salt  Lake  county,  Utah  Territory,  commencing  two 
and  a  half  rods  west  from  the  south-east  corner  of  said  lot,  thence 
north  two  hundred  and  twenty  feet,  thence  west  thirty-six  and  a  quarter 
feet,  thence  south  two  hundred  and  twenty  feet,  and  thence  east  thirty- 
six  and  a  quarter  feet  to  the  place  of  beginning.  Also  the  right  of 
way  perpetually  over  that  strip  of  land  lying  contiguous  to  the  above 
described  part  and  parcel  of  lot  3  in  block  ^3,  and  on  the  west  side 
thereof,  the  said  road  over  said  strip  being  eight  feet  in  width  along 
the  entire  western  side  line  or  boundary  of  the  aforesaid  lot  herein 
conveyed;  and  on  the  said  last  date  made  a  contract  of  sale  with  the 
defendant  James  McKnight  to  sell  the  same  to  him  for  the  sum  of 
four  hundred  and  seventy  dollars,  and  to  receive  one  hundred  dollars  in 
cash  down  payment,  and  the  balance  to  be  secured  by  a  mortgage  on 
the  premises.  That  the  said  James  McKnight,  pretending  to  be  a 
lawyer  himself,  draughted  the  papers,  and  when  completed  read  them 
to  the  plaintiff  Rasmussen,  zs  in  pursuance  of  the  contract,  to  wit:  A 
deed  to  McKnight  and  a  mortgage  back  to  Rasmussen  for  three  hun- 
dred and  seventy  dollars,  the  purchase  price,  and  said  plaintiffs  exe- 
cuted the  deed  in  that  behalf.  That  since  that  time  the  plaintiff 
Rasfnussen  has  discovered  that  the  said  deed,  as  it  appears  upon  the 
record,  runs  in  the  name  of  the  wife  of  the  said  James  McKnight,  as 
grantee,  to  wit,  the  said  Mary  Ann  McKnight.  That  the  said  plaintiff 
Rasmussen  does  not  know  whether  the  said  McKnight  obtained  the 
said  deed  in  his  wife's  name  by  misreading  the  same  to  plaintiff  Ras- 
mussen, or  by  obliterating  his  name  and  putting  in  hers;  and  does 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  2,  p.  447. 
[]  will  not  be  found  in  the  reported  3.  It  was  held  that  a  demurrer  to  this 
case.  complaint  should  have  been  overruled. 

483  Volume  16. 


17912.  JiESCISSION,  CANCELLATION,  17913. 

allege  that  by  whatever  means  it  was  done,  it  was  done  fraudulently 
and  for  the  purpose  of  robbing  and  wronging  the  plaintiff  Rasnmssen. 
That  the  said  plaintiff  Rasmusseti  has  deeded  and  conveyed  one-half 
of  the  cause  of  action  herein  set  forth  to  said  ^\3\.nl\^  Arthur  Brown, 
to  wit,  on  or  about  the  fourteenth  day  of  July,  \Z82.  That  on  the 
twelfth  day  of  March,  188I,  plaintiff  Rasmus  sen  commenced  fore- 
closure proceedings  by  suit  in  this  court  against  the  said  James 
McKnight  alone,  the  said  Rasfnussen  at  that  time  not  knowing  of  the 
change  in  the  grantee  in  his  deed,  and  not  having  discovered  the  said 
frauds  of  said  defendants,  and  on  the  twenty-ninth  day  of  March, 
\2>81,  a  decree  of  said  court  was  duly  made  and  entered,  directing 
the  sale  of  the  above-described  property,  and  the  same  was  duly  sold 
to  the  plaintiff  Rasmus  sen  on  the  twenty-third  day  of  April,  188 1,  by 
the  United  States  marshal  for  the  territory  of  &tah,  for  the  sum  of 
four  hundred  and  thirteen  dollars  and  fifty  cents;  that  the  said  prop- 
erty has  never  been  redeemed  or  the  said  decree  paid.  The  said 
United  States  marshal  executed  a  deed  conveying  all  of  the  interests 
of  said  James  McKnight  to  Rasnmssen,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  six  months  after  the  sale,  April  25, 
188 1.  That  the  said  Mary  Ann  McKnight  received  the  said  convey- 
ance without  any  consideration  moving  from  her;  that  she  is  a  party 
to  and  cognizant  of  the  said  frauds  herein  alleged;  that  the  reception 
of  the  said  deed  by  her  in  her  name  was  a  fraud  upon  said  plaintiff 
Rasmussen. 

Plaintiffs  pray  judgment  that  the  said  deed  X.o  Mary  Ann  McKnight 
may  be  decreed  to  be  a  fraud  upon  the  rights  of  the  said  plaintiff  ^ax- 
mussen,  and  that  the  said  mortgage  from  the  said  Jatnes  McKnight 
be  so  corrected  as  to  include  all  the  interests  conveyed  in  said  deed 
to  Mary  Ann  McKnight  or  any  other  person,  and  that  said  plaintiffs 
may  be  decreed  to  be  the  owners  of  said  property,  and  for  such  other 
relief  as  may  be  proper  in  the  premises,  and  for  costs  of  suit. 

Arthur  Brown, 
R.  B.  Tripp, 

Attorneys  for  Plaintiff. 

[(  Verification^^  * 

(2)  On  Ground  of  Mistake. 
Form  No.  17913.' 

(  Title  of  court  and  cause  as  in  Form  No.  5909.') 

The  plaintiffs,  for  their  cause  of  action,  state:  That  they  are 
husband  and  wife;-  that  for  several  years  prior  to  the  5th  day 
of  March,  A.  D.  i870,  the  said  Elizabeth  was  the  owner  in  her  own 
right  and  seised  in  fee  of  a  tract  of  land  lying  partly  in  and  adjacent 
to  the  city  of  Fort  Smith,  in  the  county  of  Sebastian,  part  of  which  had 

1.  The  matter  to  be  supplied  within  []  fendant  ordered  to  answer.  It  was 
will  not  be  found  in  the  reported  case,  further  held  that  the  charge  of  fraud 

2.  This  is  substantially  the  complaint  could  not  be  sustained,  but  that  the 
in  Griffith  v.  Sebastian  County,  49  Ark.  plaintiffs  were  entitled  to  relief  on  the 
24.     In  the  trial  court,  a  demurrer  was  ground  of  mistake. 

sustained  to  the  complaint.    On  appeal,         See   also,    generally,   supra,    note   2, 
this   ruling  was  reversed  and  the  de-    p.  447. 
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been  surveyed  in  blocks  and  lots  and  laid  off  as  an  addition  to  the 
city,  with  streets  and  alleys,  so  as  to  conform  to  the  plat  and  plan 
thereof. 

That  in  the  year  \?>68  the  citizens  of  the  county  of  Sebastian  afore- 
said petitioned  the  County  Court  thereof  for  an  election  to  be  ordered 
to  remove  the  county  seat  of  said  county  from  Greenwood  to  Fort 
Smith,  and  the  said  court  being  satisfied  that  said  petition  was  si-gned 
by  one-third  of  the  qualified  electors,  ordered  an  election  under  the 
statute  in  such  case  made  and  provided,  to  take  place  on  the  twenty- 
sixth  day  of  December,  a.  d.  \2>68. 

That  said  election  was  accordingly  held  and  the  County  Court 
declared  on  the  twelfth  day  oi  January,  iS69,  that  the  proposition  to 
remove  the  county  seat  did  not  receive  a  majority  of  the  qualified 
electors  of  said  county,  and  it  was  therefore  lost. 

But  the  said  County  Court  afterward,  on  the  tenth  day  of  January, 
iS70,  declared  the  order  aforesaid  null  and  void,  and  also  declared 
that  under  and  by  virtue  of  said  election  the  county  seat  was  removed 
from  Greemvood  to  Fort  Smith,  and  proceeded  to  appoint  commis- 
sioners to  select  a  cite  upon  which  to  erect  a  court-house  within  said 
city  of  Fort  Smith. 

That  being  desirous  of  enhancing  the  market  value  of  their  unsold 
town  lots  and  adjacent  land,  the  plaintiffs  were  induced  to  offer  the 
lots  and  parcels  of  land  hereinafter  described  for  a  site  upon  which 
to  build  said  court-house,  provided  the  same  should  be  selected  for 
that  purpose. 

That  the  commissioners  appointed  by  the  said  County  Court  finally 
selected  said  lots  for  the  court-house;  and  the  plaintiffs  on  th.Q  fifth 
day  of  March,  a.  d.  i876>,  by  deed  bearing  date  of  saXd  fifth  day  of 
March,  conveyed  to  the  county  of  Sebastian,  for  the  nominal  con- 
sideration of  one  dollar,  which  in  fact  was  never  paid  to  them,  a  block 
of  ground  described  as  follows,  to  wit:  {describing  if),  as  will  appear 
by  a  copy  of  said  deed  hereto  annexed,  marked  Exhibit^.  That  the 
plaintiffs  at  the  time  of  making  said  deed  were  influenced  by  the 
assurance  that  the  county  seat  of  said  county  had  been  lawfully 
removed  to  Fort  Smith,  and  by  the  representations  of  defendant's 
agents  and  commissioners,  that  the  defendant  would  erect  upon  said 
land  a  costly  and  commodious  court-house  and  occupy  the  same. 

That  the  plaintiffs  believed,  if  the  defendant  should  erect  said 
buildings  and  locate'  thereon  the  county  seat  of  said  county,  that  they 
would  be  fully  compensated  for  said  lots  in  the  enhanced  value  of  their 
other  town  lots  and  lands  aforesaid.  That  this  was  the  sole  induce- 
ment and  consideration  for  said  conveyance.  That  defendant  county 
began  the  erection  of  a  large  court-house  on  said  lots  and  laid 
the  foundation  therefor,  but  proceeded  no  further  because  it  was  held 
by  the  Supreme  Court  of  the  state  of  Arkansas  that  all  the  orders  of 
said  County  Court  declaring  that  the  county  seat  had  been  removed 
from  Greenwood  to  Fort  Smith,  and  proceedings  subsequent  thereto, 
were  null  and  void. 

The  plaintiffs  further  state  that  the  county  seat  was  always  at  Green- 
wood, and  all  of  the  acts  of  the  defendant's  court  and  of  the  said  com- 
missioners were  nullities,  and  the  selection  of  said  land  for  the  site  of  a 

485  Volume  i6. 


17913.  rescission;  cancellation,  17913. 

court-house  was  unauthorized  and  contrary  to  law,  and  defendant 
acquired  no  title  to  said  land  under  said  deed.  That  the  county  seat 
of  said  county  has  never  been  located  -d-X.  Fort  Smith,  and  the  defendant 
has  never  had  lawful  power  or  authority  to  erect  and  occupy  a  court- 
house upon  said  lots,  and  said  county  has  no  right  or  power  to  acquire 
and  hold  real  estate  except  for  purposes  expressly  authorized  by  law 
and  necessary  for  carrying  on  its  business,  and  the  conveyance  afore- 
said from  these  plaintiffs  passed  no  title  to  the  defendant  county. 

That  said  lots  have  never  been  nor  ever  can  be  used  for  the  site  of 
a  court-house  for  said  defendant,  under  the  Constitution  of  the  State 
of  Arkansas;  for  by  said  Constitution,  adopted  in  1874,  the  defendant 
county  is  permanently  divided  into  two  districts,  each  exercising 
all  the  powers,  privileges  and  immunities  of  separate  and  distinct 
counties. 

That  the  said  conveyance  by  the  plaintiffs  to  the  defendant  is  null 
and  void  because  the  plaintiffs  were  induced  to  execute  the  same  by 
the  false  and  fraudulent  representations  of  defendant  and  its  agents 
and  officers  upon  which  they  relied;  because  it  was  well  understood 
that  the  sole  purpose  for  which  said  conveyance  was  made  was  for  a 
site  upon  which  to  erect  a  court-house  for  the  defendant  county, 
which  the  defendant  could  not  then  or  at  any  subsequent  time  law- 
fully do. 

And  plaintiffs  further  allege  that  the  said  deed  is  a  nullity  because 
the  defendant  had  no  power  under  the  Constitution  and  laws  of  the 
State  of  Arkansas  to  accept  said  deed,  or  to  acquire  title  to  real 
estate  except  as  before  stated. 

The  plaintiffs  say  that  they  have  frequently  asked  the  defendant  to 
surrender  said  property  to  them  and  to  reconvey  the  same  as  in 
equity  and  good  conscience  ought  to  be  done,  and  the  defendant, 
through  its  officers,  has  refused  to  accede  to  such  reasonable  request. 

That  B.  J.  H.  Gaines,  as  judge  of  the  County  Court  of  said  county, 
has  advertised  said  property  for  sale  at  public  auction  on  the  first 
Monday  in  September,  iS85,  and  has  said  property  in  his  possession, 
claiming  to  hold  and  dispose  of  the  same  for  the  use  and  benefit  of 
said  county  of  Sebastian. 

That  the  acts  and  conduct  of  said  defendant,  B.  J.  H.  Gaines,  in 
claiming  said  property,  and  attempting  to  sell  the  same  as  aforesaid, 
tend  to  the  manifest  injury  of  the  plaintiffs. 

That  under  the  act  of  February  21,  i879,  all  laws  declaring  counties 
to  be  corporations  and  authorizing  them  to  be  sued  were  repealed, 
and  said  defenda.nt, Gaines,  as  judge  of  the  County  Court  of  said 
defendant,  and  as  its  agent,  is  intermeddling  with  said  property, 
claiming  to  hold  the  same  and  the  right  to  dispose  thereof  as  afore- 
said under  said  deed,  and  by  no  other  right  or  authority,  he  claiming 
the  said  deed  conveyed  to  said  defendant  county  a  good  and  valid 
title. 

And  if  under  the  provision  of  the  act  aforesaid,  the  defendant  can- 
not be  sued  in  this  action  in  this  court,  then  the  plaintiffs  are  entirely 
without  remedy,  because  there  is  no  County  Court  of  Sebastian  county 
which  has  jurisdiction  to  act  in  these  premises  as  contemplated  by 
said  act. 
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Whereupon  the  plaintiffs  pray  judgment: 

1.  That  said  deed  of  conveyance  from  plaintiffs  to  the  defendant 
be  declared  null  and  void,  and  the  same  be  cancelled,  and  the  title  to 
said  property  be  declared  to  be  in  the  plaintiff,  Elizabeth  P.,  the 
same  as  if  no  such  deed  had  ever  been  executed. 

2.  That  the  defendant,  its  agents,  attorneys  and  officers,  be  for- 
ever enjoined  and  restrained  from  selling  or  attempting  to  sell,  or  in 
any  wise  interfering  with  said  property,  and  that  plaintiffs  have  such 
other  relief  as  they  are  entitled  to  in  the  premises. 

(^Signature  and  verification  as  in  Form  No.  5909, ) 

(3)  On  Ground  of  Undue  Influence.^ 


1.  Precedents.  —  In  Loder  v.  Loder, 
34  Neb.  824,  the  petition,  after  alleging 
that  plaintiffs  and  defendants  were  the 
children  and  oAly  heirs  at  law  of  Will- 
iam Loder,  deceased,  who  died  intes- 
tate on  or  about  the  fourteenth  day  of 
May,  A,  D.  1887,  in  Cass  county,  Ne- 
braska, leaving  no  widow  surviving 
him,  continued  as  follows,  to  wit: 

' '  Second  —  That  on  or  about  the  26th 
day  of  March,  186^,  the  said  William 
Loder,  deceased,  became  the  owner  in 
fee-simple  of  the  following  described 
real  estate,  in  Cass  county,  Nebraska, 
to-wit:  The  southwest  quarter  of  sec- 
tion i_5,  in  township  12,  range  g,  and 
made  his  home  thereon,  where  he  re- 
sided until  his  death. 

Third  —  That  on  the  2jth  day  of  May, 
xiyS,  the  defendant  Samuel  H.  Loder 
procured  the  said  William  Loder  to 
execute  and  deliver  to  said  Samuel  H. 
Loder  a  deed  of  conveyance  of  said 
lands,  thereby  vesting  the  apparent 
legal  title  to  said  lands  in  the  said 
Samuel  H.  Loder,  who  caused  the  same 
to  be  recorded  in  the  office  of  the  county 
clerk  of  said  county. 

Fourth  —  That  at  the  time  said  deed 
was  executed,  and  for  a  long  time  prior 
and  subsequent  thereto, the  said  William 
Loder  was,  owing  to  disease  of  the  head 
and  old  age,  being  then  about  seventy- 
five  years  of  age,  of  unsound  mind  to 
such  an  extent  as  to  be  wholly  inca- 
pable of  transacting  business,  and 
never  knew  to  the  day  of  his  death  that 
he  had  made  such  deed,  but  always 
thought  he  still  owned  said  land  and 
retained  possession  and  control  thereof 
till  his  death. 

Fifth  — That  the  said  Samuel  H. 
Loder  was  the  youngest  son  of  said 
William  Loder,  and  lived  with  his 
father  until  his  death. 

Sixth — That  said    Samuel  H.  Loder 


paid  no  consideration  whatever  for  said 
deed,  but,  well  knowing  his  father's 
condition,  that  he  was  not  capable  of 
transacting  or  of  comprehending  the 
nature  and  effect  of  signing  said  deed, 
and  with  the  intention  of  cheating  and 
defrauding  his  brothers  and  sisters  out 
of  their  share  of  their  father's  property, 
and  taking  advantage  of  his  close  and 
intimate  relations  with  his  father,  pro- 
cured him  to  execute  and  deliver  said 
deed  without  the  knowledge  of  his 
brothers  and  sisters,  and  immediately 
placed  the  same  on  record. 

Seventh  —  That  the  said  William 
Loder  was  possessed  of  a  large  amount 
of  personal  property,  to-wit,  about 
%4,ooo;  all  of  which  said  Samuel  H. 
Loder,  by  taking  advantage  of  his  said 
father's  mental  condition,  appropriated 
to  his  own  use,  and  refuses  to  account 
to  his  brothers  and  sisters  for  any  part 
thereof. 

Eighth  —  That  by  virtue  of  said  deed 
the  said  Samuel  H.  Loder  is  in  the  pos- 
session of  the  said  land,  claiming  to  be 
the  exclusive  owner  thereof,  and  re- 
fuses to  permit  any  of  his  brothers  and 
sisters  to  have  any  part  thereof,  or  of 
the  rents  and  profits  thereof. 

Ninth  —  The  plaintiffs  further  state 
they  and  the  defendants  are  in  equity 
the  joint  owners  of  said  land,  each  en- 
titled to  one-tenth  part  thereof. 

Tenth  —  The  sa.id  William  Loder  and 
Edie  Loder  are  made  defendants  to  this 
action,  for  the  reason  that  they  refuse 
to  join  as  plaintiffs." 

Judgment  was  rendered  for  the 
plaintiffs. 

In  Bergen  v.  Udall,  31  Barb.  (N.  Y.) 
9,  the  complaint  alleged  in  substance 
that  the  plaintiff,  Cornelia  J.  Bergen, 
was  the  daughter  of  the  defendant, 
Richard  A.  Udall,  by  his  first  marriage. 
That  she  attained  the  age  of  twenty-one 
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years  on  the  tenth  day  of  April,  1857, 
and  was  the  wife  of  the  other  plaintiff, 
Victor  B.  Bergen,  of  the  town  of  Islip, 
in  the  county  of  Suffolk.  That  the 
defendant  Udall  being  the  owner  of  a 
large  tract  of  land  in  Islip,  lying  on  the 
west  side  of  a  certain  brook  called  the 
Willis  brook,  and  she,  the  said  Corne- 
lia, being  the  owner  and  well  seised  in 
her  own  right  and  estateof  a  farm  lying 
on  the  east  side  of  the  same  brook, 
which  was  devised  to  her  in  fee  by  her 
grandfather,  the  said  Udall  offered  to 
sell  to  the  defendant  Cornelius  J.  Ber- 
gen a  part  of  his  land  lying  immedi- 
ately adjoining  said  brook,  but  that 
Bergen  refused  to  purchase  the  same 
unless,  together  with  the  land,  he  could 
purchase  or  secure  to  himself  in  perpe- 
tuity, the  right  to  construct  and  main- 
tain a  dam  at  the  great  south  road  or 
highway  leading  from  Babylon  to 
Patchogue,  across  the  said  brook,  to 
the  height  of  about  five  feet,  and  so  as 
to  pond  back  the  water  and  overflow 
the  land  of  the  said  Cornelia,  lying 
immediately  on  the  east  side  of  the 
said  brook.  That  Udall,  for  the  pur- 
pose, among  others,  of  securing  to  the 
said  Cornelius  J.  Bergen  the  said  right, 
on  or  about  the  first  day  of  April,  1854, 
did  by  a  deed  executed  to  himself  and 
to  his  wife,  bearing  date  on  that  day, 
grant  and  convey  to  the  said  Cornelius 
J.  Bergen,  his  heirs  and  assigns,  for 
the  price  or  consideration  of  seventeen 
thousand  five  hundred  dollars,  a  part 
of  his  farm  lying  on  the  west  side  of 
said  brook,  together  with  the  right  to 
the  said  Cornelius  J.  Bergen,  his  heirs 
and  assigns,  in  perpetuity,  to  pond  the 
water  in  the  said  brook  by  constructing 
and  maintaining  a  dam  across  said 
brook  at  or  near  the  great  south  road, 
which  shall  raise  the  water  of  said 
brook  not  exceeding  five  feet  above  its 
(then)  present  natural  surface  when  the 
dam  shall  be  constructed.  That  Udall, 
in  and  by  said  deed,  covenanted  with 
Bergen  substantially  as  follows:  Inas- 
much as  the  lands  on  the  east  side  of 
the  brook  hereinbefore  mentioned  be- 
long to  the  said  Cornelia  J.  Udall, 
the  daughter  of  the  said  Richard  A. 
Udall,  who  is  a  minor,  and  the  con- 
struction of  a  dam  across  the  said  brook 
will  cause  a  part  or  portion  of  the  lands 
of  the  said  Cornelia  J.  Udall  to  be  over- 
flowed, and  the  right  or  privilege  to 
cause  such  overflow,  hereinbefore 
granted  by  these  presents,  being  con- 
sidered by  the  parties  hereto  to  form 


four  thousand  dollars  of  the  considera- 
tion  or  purchase  money  hereinbefore 
in  these  presents  expressed,  now  in  con- 
sideration thereof  the  said  Richard  A. 
Udall,  for  himself,  his  heirs,  executors 
and  administrators,  doth  hereby  cove- 
nant, promise  and  agree  to  and  with 
the  said  Cornelius  J.  Bergen,  his  heirs 
and  assigns,  that  the  said  Cornelia  J. 
Udall  shall  and  will,  within  six  months 
from  the  time  she  shall  arrive  at  the 
age  of  twenty-one  years,  if  she  be  then 
living,  grant  and  secure  in  perpetuity 
to  the  said  Cornelius  J.  Bergen,  his 
heirs  and  assigns,  or  owners  of  the  lands 
and  premises  hereinbefore  granted, 
the  right  and  privilege  to  construct 
and  maintain  and  keep  constructed  and 
maintained  the  said  dam  across  the 
said  brook,  and  to  overflow  and  to 
keep  overflowed  so  much  of  the  land  of 
the  said  Cornelia  J.  Udall  as  may  be 
required  to  make  a  fall  of  water  not 
exceeding  five  feet  in  perpendicular 
height  over  the  same.  That  the  said 
four  thousand  dollars,  the  estimated 
price  or  value  of  the  said  privilege,  was 
secured  to  be  paid  by  the  said  Cornelius 
J.  Bergen,  by  his  bond  and  mortgage 
upon  the  land  and  privilege  so  con- 
veyed to  him,  to  become  payable  when 
the  plaintiff  Cornelia  J.  Bergen  should 
after  her  arrival  at  the  age  of  twenty- 
one  years,  execute  and  deliver  a  deed 
or  instrument  confirming  the  right 
granted  as  aforesaid.  That  said  Ber- 
gen did,  soon  after  the  execution  and 
delivery  of  the  deed  from  Udall  to  him, 
construct  such  dam,  to  the  height  of 
about  five  feet,  which  caused  the  water 
in  said  brook  to  pond  back  and  over- 
flow the  land  of  the  plaintiff  Cornelia 
J.  Bergen,  on  the  east  side  of  said 
brook,  to  the  extent  of  several  acres,  to 
the  great  detriment  and  injury  of  the 
said  land,  and  her  right  and  interest 
therein.  That  at  the  time  of  the  execu- 
tion and  delivery  of  the  said  deed  to 
Bergen,  and  of  the  bond  and  mortgage 
by  the  latter  to  Udall,  the  plaintiff  Cor- 
nelia J.  was  an  infant  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of 
nearly  eighteen  years,  sole  and  unmar- 
ried. That  she  then  lived  with  her 
father  and  his  second  wife,  at  Islip; 
and  that  on  the  same  day,  or  soon  after 
she  arrived  at  lawful  age,  Udall's  wife 
came  to  the  room  of  the  plaintiff,  Cor- 
nelia J.  Bergen,  and  informed  her  that 
Mr.  Mowbray,  a  justice  of  the  peace, 
was  coming,  or  had  come,  to  the  house 
to  take  her,  the  said  Cornelia's,  acknowl- 
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edp:ment  to  an  instrument  confirming 
to  the  said  Cornelius  J.  Bergen  the 
said  right,  and  urged  her  to  prepare 
herself  to  see  the  said  justice  and  ac- 
knowledge the  said  instrument.  That 
the  said  Cornelia  stated  to  her  said 
stepmother  that  she  had  considered 
the  matter,  and  had  come  to  the  con- 
clusion not  to  sign  away  her  right,  and 
that  she  would  not  see  the  justice,  nor 
sign  the  instrument;  whereupon  Mrs. 
Udall  with  violence  took  hold  of  her 
and  shook  her,  and  commanded  her  to 
go  before  the  justice  and  sign  and  ac- 
knowledge the  instrument;  and  as  an 
inducement  for  her  to  do  so,  Mrs.  Udall 
represented  to  her,  in  presence  of  her 
father,  that  he  was  in  very  great  want 
of  the  money  to  be  paid  on  the  mort- 
gage so  soon  as  said  instrument  should 
be  signed  and  acknowledged  by  her, 
and  that  if  she  did  not  sign  it,  or  he  did 
not  get  the  money,  he  would  have  to 
go  to  prison;  but  that  the  said  Cornelia 
still  persisted  in  her  refusal  to  see  the 
justice  or  sign  the  instrument,  and  did 
not  sign  it.  That  on  the  same  day  or 
the  next  following,  the  said  Cornelia 
left  her  father's  house,  and  went  to  the 
house  on  her  own  land,  occupied  by 
her  paternal  great  uncle,  Joshua  Willis, 
where  she  continued  to  reside  until  her 
marriage  with  the  plaintiff,  Victor  B. 
Bergen,  and  where  she  now  resides. 
That  while  the  said  Cornelia  was  re- 
siding at  the  house  of  said  Willis,  and 
within  a  day  or  two  after  she  had  left 
her  father's  house,  the  said  Cornelius 
J.  Bergen  tendered  to  her  an  instru- 
ment in  writing  to  sign,  confirming  to 
him  the  said  right  or  privilege  so 
granted  to  him  as  aforesaid;  that  a 
justice  of  the  peace  was  there,  also,  to 
take  her  acknowledgment  thereof,  but 
that  she,  in  the  presence  of  her  said 
uncle  and  of  her  guardian,  Samuel  J. 
Underhill,  and  of  said  Cornelius  J. 
Bergen,  again  refused  to  sign  or  ac- 
knowledge the  same.  That  on  the  next 
day  or  two  thereafter  she  was  acci- 
dentally, while  riding,  thrown  from  a 
carriage,  which  caused  her  great  bodily 
pain,  nervousness  and  illness,  so  as  to 
confine  her  to  her  bed  for  two  or  three 
days.  And  that,  while  suffering  with 
that  illness,  Mary  Ann  Carll,  the 
mother  of  Mrs.  Udall,  and  whose 
presence  the  said  Cornelia  always 
felt  a  great  restraint,  came  with  Mr. 
Udall  to  the  house  of  the  said  Joshua 
Willis,  and  into  the  room  where  the 
said  Cornelia  then  was  confined  to  her 
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bed,  and  by  urgent  and  pressing  im- 
portunities of  her  father's  necessities 
for  money,  and  of  her  duties  which  as 
a  daughter  she  owed  to  her  father,  and 
various  similar  appeals,  made  in  the 
presence  and  hearing  of  her  father, 
and  to  get  rid  of  their  presence  and 
importunities,  and  so  that  she  might 
have  peace  and  quiet,  which  in  her^ 
then  condition  she  so  much  required, 
she,  the  said  Cornelia,  did  sign  an  in- 
strument in  writing,  a  copy  of  which 
was  annexed,  marked  schedule  A, 
That  no  consideration  whatever  was 
paid  to  her  for  signing  the  said  instru- 
ment in  writing,  and  that  the  same  was 
so  obtained  from  her  by  her  said  father, 
as  aforesaid,  and  without  any  considera- 
tion whatever.  That  the  price  or  con- 
sideration money  for  said  right  or 
privilege,  which  was  secured  to  be 
paid  by  said  bond  and  mortgage,  of 
right  and  in  justice,  belong  to  the 
said  Cornelia  J.  Bergen.  That  Richard 
A.  Udall,  at  the  time  of  the  execution 
of  the  deed  and  grant  to  Cornelius  J. 
Bergen,  well  knew,  and  Mrs.  Udall 
and  Mrs.  Carll,  at  the  time  of  their  so 
importuning  and  urging  her  to  sign  the 
said  instrument,  well  knew  that  the 
price  or  consideration  money  for 
the  right  or  privilege  so  granted  to 
Bergen  rightfully  belonged  to  her,  the 
said  Cornelia,  and  that  she  was  de- 
sirous that  the  money  should  be  secured 
for  the  benefit  of  her  sister  Phebe, 
and  her  brother  Richard,  who  were  not 
as  well  provided  for  as  herself.  That 
on  one  or  two  occasions  after  the  said 
Cornelia  had  arrived  at  lawful  age, 
and  before  the  said  instrument  was 
signed  by  her,  Mrs.  Carll  represented 
to  her,  as  one  inducement  to  sign  the 
same,  that  her  father  had  made  his 
last  will  and  testament,  in  which  he 
had  made  provision  for  all  his  children 
to  share  equally  alike;  that  she  had 
seen  the  will,  and  that  Phebe  Udall 
and  Richard  Udall,  the  brother  and 
sister  of  the  said  Cornelia,  would  get 
thereby  more  than  the  amount  secured 
by  said  mortgage.  That  her  father 
and  his  wife  had  before  then  also 
made  similar  representations,  which 
she  then  believed,  but  that  said  repre- 
sentations were  wholly  untrue.  That 
the  said  instrument  in  writing,  so 
signed  by  the  plaintiff,  Cornelia  J. 
Bergen,  was  signed  and  delivered  by 
her  to  her  father  by  undue  and  im- 
proper influences,  means,  promptings, 
importunities,    fraudulent   representa- 
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Form  No.  i  7  9  i  4 .' 
(Precedent  in  Brand  v.  Brand,  (Supreme  Ct.  Gen.  T.)  39  How,  Pr.  (N.  Y.)  195.)' 

[(ZiV/<?  of  court  and  cause  as  in  Form  No.  5926).]^ 

The  complaint  of  Ira  C.  Brand,  the  plaintiff  in  this  suit,  respect- 
fully shows,  that  he  will  be  seventy-five  years  old  on  the  10th  day  of 
August,  1868,  and  has  for  above  t/tirty  years  last  past  resided  in  the 
town  of  Geddes,  Onondaga  county.  That  the  said  defendant,  Alida 
Brand,  is  the  wife  of  the  said  defendant,  William  G.  Brand,  as  plain- 
tiff is  informed  and  believes,  and  is  now  living  and  cohabiting  with 
him  as  such.  That  on  the  25th  day  oi  June  last  his  wife  died;  that 
he  has  living  t7vo  sons,  both  residents  of  said  county.  That  during 
the  summer  of  i857,  the  plaintiff  was  sick  and  under  the  doctor's 
care,  being  confined  to  his  house,  and  some  of  the  time  to  his  bed, 


tions  and  commands,  used  and  prac- 
ticed upon  heras  aforesaid,  and  against 
her  free  will  and  consent,  and  while 
she  was  under  restraint.  That  the 
said  instrument  had  been  proved  suf- 
ficiently to  entitle  it  to  be  recorded,  and 
it  had  been  recorded,  in  the  clerk's 
office  of  Suffolk  county.  And  the 
plaintififs  claimed  and  insisted  that  the 
same  ought  to  be  declared  null  and 
void  by  this  court,  and  ordered  to  be 
delivered  up  and  cancelled  of  record; 
and  that  the  said  Cornelia  should  be 
decreed  to  be  entitled  to  the  price  or 
consideration  money  for  the  said  right, 
so  granted  to  Bergen,  and  which  was 
secured  to  be  paid  by  the  said  bond  and 
mortgage,  to  Udall,  upon  her  execut- 
ing, freely  and  voluntarily,  an  instru- 
ment confirming  such  rights.  That 
Udall  is  pressing  Cornelius  J.  Bergen 
for  the  payment  of  the  moneys  secured 
by  the  said  bond  and  mortgage,  and 
threatens  to  take  proceedings  to  fore- 
close the  same,  and  to  use  and  set  up 
the  instrument  in  writing  so  signed  by 
the  said  Cornelia,  as  good  and  valid 
in  the  law,  and  as  a  full  performance  of 
the  covenant  on  his  part  in  said  deed 
contained,  and  as  entitling  him  to  the 
money  secured  by  the  said  bond 
and  mortgage.  Whereas  the  plaintiffs 
charged  and  alleged  to  the  contrary, 
and  insisted  that  the  said  instrument 
in  writing  was  null  and  void,  and 
ought  to  be  so  declared,  for  the  reasons 
aforesaid.  And  the  plaintififs  insisted 
that  the  defendant  Richard  A.  Udall 
ought  to  be  restrained  by  the  order  of 
this  court  from  using,  setting  up,  or 
attempting  to  use  or  set  up,  the  said 
instrument  as  valid,  in  any  action  or 
proceedings  at  law  or  in  equity,  and 
also   from  claiming  or   asserting  any 


right  or  benefit  under  the  same,  and  to 
pay  the  costs  of  this  action;  and  that 
Cornelius  J.  Bergen  ought  also  to  be 
restrained  from  claiming  or  deriving 
any  benefit  under  said  instrument,  as 
against  the  said  Cornelia  J.  Bergen,  or 
her  rights  in  her  lands  so  overflowed 
as  aforesaid.  And  the  plaintiffs  prayed 
for  a  judgment  that  the  instrument  in 
writing  so  signed  by  the  said  Cornelia 
J.  Bergen  ought  to  be,  and  was,  null 
and  void  as  having  been  obtained  from 
her  by  fraud,  imposition,  fear,  and 
undue  influence,  and  that  the  same  be 
adjudged  to  be  delivered  up  and  can- 
celled of  record;  and  that  Udall  might 
be  restrained  from  using,  setting  up 
or  attempting  to  use  or  set  up,  the 
said  instrument  as  valid,  in  any  action 
or  proceedings  at  law  or  in  equity,  and 
from  claiming  or  asserting  any  right 
or  benefit  under  the  same;  and  that 
Cornelius  J.  Bergen  might  also  be  re- 
strained from  claiming  or  deriving 
any  benefit  under  said  instrument,  as 
against  the  said  Cornelia  J.  Bergen, 
or  her  rights  in  her  said  land,  until 
the  further  order  of  the  court;  and  for 
further  and  other  relief. 

It  was  decreed  that  the  conveyance  be 
set  aside  unless  within  a  specified  time 
the  defendant  pay  to  the  plaintiff  Cor- 
nelia the  amount  found  due  her  by  the 
referee. 

1.  See,  generally,  supra,  note  2,  p.  447. 

2.  The  judgment  on  report  of  the 
referee  in  favor  of  the  defendants  was 
reversed  on  the  ground  that  evidence 
was  improperly  admitted  by  the  ref- 
eree, and  that  the  facts  did  not  support 
the  conclusions  of  the  referee. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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for  the  space  of  several  weeks.  That  the  mind  of  said  plaintiff,  from 
the  effects  of  such  sickness  and  the  loss  of  his  wife,  added  to  the 
infirmities  of  age  and  physical  debility,  became  so  impaired  as  to  ren- 
der him  wholly  incapable  of  transacting  his  own  business,  and  to 
make  him  wholly  dependent  upon  others  for  the  management  of  his 
affairs,  and  that  the  said  plaintiff  has  ever  since  remained,  and  is 
now,  weak  in  body  and  mind,  and  incapable  of  managing  his  own 
affairs  with  adequate  discretion.  That  the  said  defendant,  William 
G.  Brand,  who  is  the  youngest  son  of  said  plaintiff,  has,  since  the 
second  vitok  oi  November,  iS67,  lived  in  the  house  of  said  plaintiff, 
and  having  the  entire  confidence  of  this  plaintiff,  has  acted  as  his 
agent  in  all  his  business  transactions,  and  exercised  entire  and  exclu- 
sive control  over  the  same.  That  the  said  plaintiff  on  and  prior  to 
the  S9lA  day  oi  January,  iS68,  was  the  owner  in  fee  of  a  certain  farm 
at  his  said  place  of  residence,  worth  at  least  %7,500,  and  personal 
property,  consisting  of  horses,  cows,  swine  and  farming  utensils,  to 
the  value  of  at  least  %500.  That  the  said  William  G.  Brand, 
designedly,  to  obtain  the  property  aforesaid  of  said  plaintiff  for  little 
or  no  consideration,  knowing  the  influence  he  already  possessed  over 
said  plaintiff,  with  the  design  aforesaid,  and  the  better  to  enable  him 
to  accomplish  his  purposes,  appeared  to  take  an  unusual  interest  in 
the  welfare  of  the  said  plaintiff,  and  by  flattery  and  various  other 
devices,  as  the  youngest  son  and  the  confident  adviser  and  agent  of 
said  plaintiff,  acquired  such  an  undue  influence  over  him,  as  to  obtain 
and  exercise  entire  control  of  the  mind  and  business  matters  of  the 
said  plaintiff.  That  said  plaintiff,  still  being  so  enfeebled  and  weak 
in  mind,  and  incompetent,  and  under  the  influence  of  the  said  defend- 
ant, William  G.  Brand,  was  induced  and  influenced  by  the  said  Will- 
iam G.  Brand  to  make  and  execute  the  writing,  a  copy  of  which  is 
hereto  annexed,  marked  "y^,"  by  virtue  of  which  the  said  William  G. 
Brand  has  taken  possession  of,  and  still  retains  possession  of,  his 
said  farm  mentioned  in  said  contract  or  deed  and  referred  to  above, 
and  also  with  the  same  design  and  by  similar  means  obtained  from 
the  plaintiff  a  bill  of  sale  of  all  his  personal  property  referred  to 
above,  by  means  of  which  the  said  William  G.  Brand  has  taken  pos- 
session of,  and  still  retains  possession  of,  the  personal  property 
therein  mentioned  and  referred  to  above,  and  the  plaintiff  is  unable 
to  give  a  copy  of  said  bill  of  sale,  it  being  in  the  possession  of  said 
William  G.  Brand,  the  defendant,  and  he  refusing  to  give  said  plain- 
tiff a  copy.  That  the  said  William  G.  Brand  obtained  the  bill  of  sale 
of  the  said  personal  property  by  falsely  and  fraudulently  represent- 
ing that  it  was  only  an  instrument  to  keep  one  George  Brand,  a 
brother  of  the  defendant  William  G.  Brand,  from  claiming  pay  for 
the  use  of  such  personal  property  from  the  said  William  G.  Brand, 
the  defendant,  in  case  of  the  death  of  this  plaintiff;  and  when  this 
plaintiff  signed  the  said  bill  of  sale,  he  had  no  knowledge  that  he  was 
dispossessing  himself  of  title  to  said  personal  property,  and  did  not 
intend  to  convey  the  title  away  to  the  said  William  G.  Brand.  That  the 
same  was  not  read  to  him  before  he  signed"  it,  and  he  did  not  know 
its  contents  except  as  they  were  represented  to  him  by  the  said 
defendant,  William  G.  Brand;  and  that  he  signed  the  same  under  an 
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entire  misapprehension  of  the  contents  thereof,  constrained  and 
deceived  by  the  undue  control  and  influence  of  the  said  William  G. 
Brand. 

That  the  said  William  G.  Brand  paid  no  consideration  to  this  plain- 
tiff either  for  the  said  land  or  the  said  personal  property,  but  exe- 
cuted a  mortgage  without  a  bond  back  to  the  said  plaintiff  on  half  of 
said  farm,  payable  without  interest,  one  year  after  plaintiff's  death, 
falsely  representing  to  this  plaintiff  that  he  would  be  compelled  to 
pay  the  older  son  of  plaintiff,  the  said  George  Brand,  the  full  amount 
of  said  mortgage,  and  that  by  thus  representing  to  said  plaintiff  that 
his  son  George  would  get  the  full  %l,]fiO,  within  a  year  from  his,  said 
plaintiff's,  death,  and  by  urging  him  to  give  said  deed  at  once, 
this  plaintiff  signed  and  executed  the  same,  thereby  disinheriting 
his  son  George  nearly,  which  this  plaintiff  did  not  intend  nor  design 
to  do. 

That  before  the  commencement  of  this  action,  the  plaintiff  ten- 
dered to  said  defendant,  Williatn  G.  Brand,  a  satisfaction  of  said 
mortgage,  duly  executed  and  acknowledged,  and  demanded  of  said 
defendants  a  reconveyance  of  the  said  farm  before  mentioned,  and 
the  bill  of  sale  of  said  personal  property  before  mentioned,  which  the 
said  defendant,  Williatn  G.  Brand,  declined  to  give. 

Wherefore  the  said  plaintiff  prays  that  the  defendants  be  decreed 
to  re-convey  to  said  plaintiff  the  said  farm,  and  deliver  to  him  the 
said  bill  of  sale,  or  that  the  said  deed  given  by  said  plaintiff  to  said 
William  G.  Brand,  and  the  said  bill  of  sale,  be  adjudged  null  and 
void,  and  the  said  deed  be  canceled  of  record,  or  for  such  other 
and  further  relief  as  to  the  court  may  seem  just. 

Ftiller  &•  Bartlett,  Plaintiff's  Attorneys. 
State  of  Ne7v  York,  Onondaga  County,  ss. : 

Ira  C.  Brand,  of  said  county,  being  duly  sworn,  says:  that  he  has 
heard  the  foregoing  complaint  read,  and  knows  its  contents,  and  that 
the  same  are  true  of  his  own  knowledge,  except  as  to  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

his 

Ira  C.  X  Brand. 

mark 

Sworn  to  before  me  this  ISth  day  of  February,  1868. 

H.  Riegel,  County  Judge. 
Witness,  T.  K.  Fuller. 

f.  Of  Mortgage.' 

1.  Precedents.  —  In  Cornish  ».  Bryan,  of  steamships  for  the  conveyance  of 
10  N.  J.  tlq.  146,  the  bill  alleged  in  passengers  between  the  places  afore- 
substance  that  on  or  about  the  third  said;  that  the  complainant  was  de- 
day  of  June,  1853.  Edward  Mumford  sirous  to  secure  a  passage  from  New 
was  engaged,  in  the  city  of  Philadel-  York  to  San  Francisco,  and  for  that 
phia,  in  the  business  of  vending  tickets,  purpose  applied  to  Mumford  for  the 
entitling,  or  purporting  to  entitle,  the  purchase  of  a  passage  ticket;  that  upon 
holders  thereof  to  a  passage  from  the  such  application  Mumford  demanded 
city  of  New  York  to  California,  repre-  of  him,  as  the  price  of  such  ticket,  one 
senting  himself  to  be  the  accredited  hundred  and  eighty  dollars,  and  that 
agent  of  the  proprietors  of  certain  lines  the     complainant,     being    unprovided 
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with  cash,  proposed  to  Mumford  to 
execute  to  him  a  bond  conditioned  for 
the  payment  of  two  hundred  dollars, 
to  be  secured  by  a  mortgage  on  certain 
real  estate  belonging  to  the  complain- 
ant, situate  in  the  city  of  Camden,  in 
this  state;  that  Mumford  refused  this 
proposition,  but  at  the  same  time  pro- 
posed to  sell  the  complainant  a  ticket 
for  a  conveyance  from  New  York  to 
San  Francisco,  at  the  price  of  one  hun- 
dred and  sixty  dollars,  and  to  give  him 
the  sum  of  one  hundred  dollars  in 
money,  and  an  acknowledgment  of  the 
receipt  by  him,  the  said  Mumford, 
from  the  complainant  of  the  further 
sum  of  three  hundred  dollars,  and  that 
the  complainant  should  execute  and 
deliver,  in  turn  to  Mumford,  the  com- 
plainant's bond  conditioned  to  pay 
six  hundred  dollars,  viz.,  three  hun- 
dred dollars  in  one  year,  with  in- 
terest, and  three  hundred  dollars 
in  two  years,  with  interest,  and  a 
mortgage  on  the  Camden  lands,  to 
secure  the  said  bond;  that  Mumford 
represented  that  the  bond  and  mort- 
gage in  such  case  should  be  held  good 
for  three  hundred  dollars  only;  that  the 
receipt  of  three  hundred  dollars  would 
always  remain  as  a  discharge  for  so 
much  of  the  bond;  that  he  wished  the 
bond  and  mortgage  to  be  six  hundred 
dollars  for  his  own  convenience,  and 
that  he  would  not  furnish  the  ticket 
on  any  other  terms;  that  the  complain- 
ant, confiding  in  Mumford,  did  on  the 
third  of  June,  1852,  execute  and  de- 
liver to  Mumford  a  bond  and  mortgage 
to  secure  six  hundred  dollars,  accord- 
ing to  the  terms  aforesaid,  and,  upon 
the  delivery  thereof,  received  from 
Mumford,  as  the  only  consideration 
therefor,  the  sum  of  one  hundred  dol- 
lars in  money,  together  with  a  receipt, 
signed  by  Mumford,  for  the  sum  of 
three  hundred  dollars,  and  a  memo- 
randum in  writing,  that  he  would  fur- 
nish the  complainant,  in  the  city  of 
New  York,  a  passage  ticket  from  said 
city  to  San  Francisco  by  a  steamship, 
to  sail  from  New  York  on  the  ninth  of 
June  then  next;  that  in  pursuance  of 
said  agreement  complainant  went  to 
New  York  to  receive  his  passage  ticket 
and  sail  for  California,  and  remained 
in  New  York  until  after  the  sailing  of 
the  steamer  of  the  said  ninth  of  June, 
and  made  frequent  demands  upon 
Mumford  for  his  ticket,  but  which 
Mumford  neglected  and  failed  to  fur- 
nish; that,  on  the  fourteenth  of  same 


month  of  June,  complainant  called 
upon  Mumford,  in  the  city  of  Phila- 
delphia, and  paid  back  to  him,  at  his 
request,  the  said  sum  of  one  hundred 
dollars,  so  received  from  him  as  afore- 
said, and,  upon  like  request,  surren- 
dered and  delivered  to  Mumford  the 
memorandum  agreeing  to  furnish  the 
passage  ticket,  and  also  delivered  up 
to  said  Mumford  the  receipt  for  three 
hundred  dollars,  the  said  money, 
ticket  and  receipt  being  the  whole  and 
only  consideration  for  the  bond  and 
mortgage;  that  at  that  time  com- 
plainant demanded  the  bond  and  mort- 
gage, when  Mumford  replied  that  they 
were  not  conveniently  at  hand,  or  in 
the  actual  possession  of  him,  the  said 
Mumford,  and  he,  the  said  Mumford, 
thereupon  executed  and  delivered  to 
complainant,  and  prevailed  on  him  to 
accept,  a  bond,  in  the  penalty  of 
twelve  hundred  dollars,  conditioned 
for  the  payment  of  the  instalments 
and  interest  mentioned  in  the  condi- 
tion of  the  bond  and  mortgage  from 
complainant  to  Mumford  acknowledg- 
ing the  receipt  of  the  money  received 
by  the  bond  and  mortgage,  and  cove- 
nanting to  make  good  all  payments 
on  account  thereof,  and  to  take  up  and 
release  the  complainant  from  the  said 
bond  and  mortgage  as  soon  as  possible, 
and  at  the  same  time  Mumford  deliv- 
ered to  complainant  a  receipt  for  said 
six  hundred  dollars  and  an  undertak- 
ing to  pay  off  said  bond,  and  which 
bond  and  receipt  the  complainant  re- 
ceived as  temporary  security  for  the 
surrender  of  the  bond  and  mortgage; 
that  between  the  day  of  the  date  of 
the  said  bond  and  mortgage  and  the 
twenty-sixth  day  of  the  same  month  of 
June,  Mumford  assigned  and  delivered 
the  said  bond  and  mortgage  to  the 
other  defendant  in  this  suit,  Isaiah 
Bryan,  of  the  city  of  Camden  afore- 
said, and  that  afterward,  to  wit,  on 
the  twenty-sixth  day  of  June,  the  said 
mortgage  was  put  upon  record,  and 
that  said  Bryan  claimed  from  com- 
plainant the  money  due  on  the  bond 
and  mortgage;  the  complainant  had 
lately  discovered  that  the  said  Mum- 
ford never  was  the  accredited  agent  of 
any  line  of  steamships,  and  had  no 
authority  to  sell  passage  tickets  by  any 
line  of  conveyance  from  the  owners 
thereof,  or  for  any  other  person  au- 
thorized therefor;  that  complainant  was 
a  man  of  color,  ignorant  of  the  forms 
of   business,   and    particularly   of   the 
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Form  No.  i  7  9  i  5 .' 
(Precedent  in  Wetherill  v.  Harris,  67  Ind.  452.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  6915.')\'^ 

The  plaintiffs  herein,  Finley  James  McLarin  and  Elizabeth  N.  Harris^ 
formerly  Elizabeth  N.  McLarin,  complain  of  the  defendants,  Mary  C. 
Wetherill,  administratrix  with  the  will  annexed  of  the  estate  of  Charles 
Wetherill,  deceased,  and  Maria  A.  Hensey,  formerly  McLarin,  and  say, 
that  heretofore,  to  wit,  in  the  month  of  October,  a.  d.  i86^  Fowler 
McLarin,  the  father  of  these  plaintiffs,  died  in  the  county  of  Tippe- 
canoe and  State  aforesaid,  testate,  leaving  these  plaintiffs,  his  only 
children,  and  Maria  A.  Hensey,  formerly  Maria  A.  McLarin,  widow 
of  the  said  Foivler  McLarin,  deceased,  and  mother  of  these  plaintiffs, 
and  one  of  the  defendants  herein,  surviving  him,  the  said  Fowler', 


nature  and  effect  of  the  bond  and  mort- 
gage so  executed  by  him,  as  aforesaid, 
to  Mumford;  that  he  was  advised  by 
counsel  that  the  said  bond  and  mort- 
gage were  fraudulent  and  void,  and 
ought  to  be  delivered  up  to  be  can- 
celled; that  Edward  Mumford  threat- 
ened, if  the  money,  as  it  grew  due  on  the 
bond  and  mortgage,  was  not  paid,  he 
would  commence  suit  upon  them. 

The  prayer  of  the  bill  was,  that  the 
said  bond  and  mortgage  be  declared 
null  and  void,  and  that  the  same  be 
delivered  up  to  be  cancelled;  that  an 
injunction  issue,  etc.,  and  that  the 
complainant  have  such  further  and 
other  relief,  etc. 

It  was  decreed  that  the  bond  and 
mortgage  be  delivered  up  and  can- 
celled. 

In  People's  Bldg.,  etc.,  Assoc,  v. 
Keller,  20  Tex.  Civ.  App.  616,  the  com- 
plaint was  in  part  as  follows: 

"That  heretofore,  to  wit,  on  thej/j/ 
day  of  August,  iSg2,  plaintiff  made, 
executed  and  delivered  to  the  defend- 
ant, at  Wichita  Falls,  Wichita  County, 
Texas,  his  certain  obligation  and  con- 
tract in  writing,  and  on  the  same  date 
plaintiff  entered  into  a  verbal  and  parol 
contract  with  defendant,  by  the  terms 
of  which  said  written  and  verbal 
and  parol  contract  plaintiff  promised 
and  agreed  with  defendant  to  pay  to 
it  in  monthly  payments  of  %22  per 
month.  *  *  * 

That  said  %22  monthly  payments  are 
made  up  as  follows:  $5  is  termed  'in- 
terest '  payment,  and  %j  is  termed  '  pre- 
mium* payment,  and  %r2  is  termed 
'stock*  payment;  and  the  %j  quar- 
terly payment  is  made  up  as  follows: 
%j  per  quarter  and  termed  'dues* 
payment.  *  *  * 


That  the  real  transaction  by  and  be- 
tween plaintiff  and  defendant  was  and 
is  a  loan  by  defendant  to  plaintiff  of 
the  sum  of  %io$o,  and  that  said  loan 
was  made  in  the  manner  and  took  the 
form  aforesaid  for  the  sole  and  only 
purpose  of  evading  the  usury  laws  of 
Texas. 

That  the  pretended  '  stock  '  contract, 
'premium'  contract,  and  'dues'  con- 
tract, and  the  pretended  '  stock  '  pay- 
ment, '  premium  '  payment,  and  '  dues ' 
payment,  were  and  are  only  devices 
and  subterfuges  resorted  to  by  the  de- 
fendant to  evade  the  usury  laws  of  the 
State  of  Texas  a.nd  to  enable  the  defend- 
ant to  charge  and  collect  from  plaintiff 
a  greater  rate  of  interest  than  the  legal 
rate  of  10  per  cent,  per  annum  on  the 
amount  loaned,  %iojo. 

That  said  pretended  '  stock  '  contract 
and  loan  were  made  at  the  same  time, 
and  were  one  and  the  same  transac- 
tion, and  were  made  for  the  sole  and 
only  purpose  of  obtaining  a  loan  by 
plaintiff  from  the  defendant,  and  said 
stock  and  loan  contracts  were  not  sepa- 
rate transactions,  but  %vere  one  and  the 
same  transaction." 

The  petition  set  out  the  trust  deed, 
and  alleged  that  on  September  22,  1892, 
and  each  succeeding  month  and  quarter 
thereafter,  plaintiff  had  paid  the  month- 
ly payments  agreed  upon,  until  the  pay- 
ment in  July,  1897,  and  prayed  for  can- 
cellation of  the  bond,  trust  deed,  lien, 
etc.  It  was  held  that  the  bond  should 
be  cancelled. 

1.  See,  generally,  supra,  note  2,  p. 
447- 

2.  This  complaint  was  held  suflScient. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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and  the  decedent,  by  his  said  will,  nominated  and  appointed  the  said 
defendant  Maria.,  and  Charles  Alderman,  executors  of  said  last  will 

and  testament;  and  afterwards,  to  wit,  on  the day  of , 

i865,  said  Maria,  widow  as  aforesaid,  offered  said  will,  and  the  same 
was  duly  probated,  in  the  said  county  of  Tippecanoe  and  State 
aforesaid. 

And  plaintiffs  say,  that  the  said  Maria,  widow  of  said  decedent, 
was  duly  qualified  to  act  under  said  will,  and  afterwards,  to  wit,  on 
the  day  of  ,  iZ68,  said  Maria  entered  upon  the  dis- 
charge of  her  duty,  as  such  executrix  of  said  will. 

Plaintiffs  further  aver,  that  said  Fowler  McLarin,  at  his  death,  was 
seised,  in  fee-simple,  of  a  large  amount  of  real  estate,  situate  in  said 
county  of  Tippecanoe  and  State  of  Indiana,  among  which  was  a  certain 
lot,  numbered  one,  in  Mathias  Peterson  s  Addition  to  the  town,  now 
city,  of  Lafayette,  Indiana;  also  certain  other  lots,  situate  in  the  city 
of  Lafayette,  Indiana,  and  described  as  follows,  to  wit:  one  {!),  two 
(2),  six  (6)  and  seven  (7),  in  Bixler  s  Addition  to  the  city  of  Lafayette, 
Indiana. 

And  plaintiffs  say,  by  the  express  provisions,  made  and  contained 
in  decedent's  will,  said  decedent  devised  all  of  his  real  estate,  of 
which  he  died  seised,  among  which  was  the  said  lot  No.  1,  as  before 
described,  also  lots  1,  2,  6  and  7,  in  Bixler  s  Addition  to  Lafayette, 
Indiana,  to  his  said  wife,  the  said  Maria,  widow  as  aforesaid,  Finley 
James  McLarin,  son  of  said  Fo7vler  McLarin,  the  decedent,  and  the 
said  Elizabeth,  daughter  of  the  said  decedent,  jointly. 

And  said  will,  so  made  as  aforesaid,  further  provided,  that  the  said 
Maria  should  have  and  use  the  income  of  said  real  estate  so  devised 
to  his  said  wife  and  children,  for  her  own  support,  and  for  the  sup- 
port and  education  of  his  said  children,  Finley  /.  and  Elizabeth  N., 
plaintiffs  herein,  until  they,  the  said  Finley  /.  and  Elizabeth  N.,  should 
arrive  at  the  age  of  twenty-one  years.  And  said  decedent  further 
provided  in  his  said  will,  that,  when  the  said  Finley  J.  and  Elizabeth 
N.  should  arrive  at  the  age  of  twenty-one  years,  then  the  real  estate 
of  which  the  said  7^^e//^r  died  seised,  among  which  was  the  real  estate 
described  as  lot  No.  1,  in  Mathias  Peterson  s  Addition  to  the  town, 
now  city,  of  Lafayette,  also  lots  1,  2,  6  and  7,  in  Bixler  s  Addition  to 
Lafayette,  Indiana,  should  be  equally  divided  between  the  said  Maria, 
Finley  y.  and  Elizabeth  N. 

And  plaintiffs  say,  they  are  now,  and  were  prior  to  the  commence- 
ment of  this  suit,  respectively,  of  the  ages  of  twenty-one  years;  and 
they  further  aver,  that  after  the  said  Maria,  executrix  as  aforesaid, 
had  entered  upon  the  discharge  of  her  said  trust,  as  aforesaid,  she, 
the  said  Maria,  filed  her  certain  petition  as  the  executrix  of  said 
decedent's  will,  addressed  to  the  Judge  of  the  Tippecanoe  Common 
Pleas  Court,  of  said  county  of  Tippecanoe,  asking  said  court,  among 
other  things,  to  grant  her,  the  said  Maria,  executrix  of  said  will,  an 
order  to  incumber,  by  way  of  mortgage,  the  property  devised  by  the 
decedent,  in  his  said  will,  to  the  said  Maria,  Finley  J.  and  Elizabeth 
N.,  jointly  as  aforesaid. 

And  the  plaintiffs  further  aver,  that  afterwards,  to  wit,  on  the  nth 
day  of  March,  iS70,  said  court,  on  said  petition  so  filed  by  said  execu- 
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trix  of  said  will,  granted  to  the  said  Maria,  executrix  as  aforesaid, 
an  order  authorizing  and  empowering  the  said  Maria  to  incumber, 
by  way  of  mortgage,  said  property  so  devised  by  said  decedent,  in 
manner  and  form  as  aforesaid. 

And  plaintiffs  aver,  that  they  were,  at  the  time  of  the  filing  of  said 
petition  and  granting  of  the  order  by  said  court,  minors,  and  were 
not  made  parties  to  said  proceedings;  and  they  aver,  in  pursuance  of 
said  order  granted  by  said  common  pleas  court,  the  said  Maria,  as 
executrix  as  aforesaid,  borrowed  a  large  sum  of  money,  to  wit,  the 
sum  of  (%1, 100.00)  eleven  hundred  doWdiVS,  from  John  Levering,  for  which 
she  executed  her  certain  promissory  note,  and  to  secure  said  note 
she  executed  a  certain  mortgage,  covering  and  embracing  said  lot 
No.  1,  in  Mathias  Petersons  Addition  to  the  town,  now  city,  of 
Lafayette,  Indiana,  covering  also  lots  Nos.  1,  2,  6  and  7,  in  Bixlers 
Addition  to  Lafayette,  Indiana,  the  identical  property  devised  by  said 
decedent  in  his  last  will,  jointly  to  these  plaintiffs  and  the  said  Maria; 
that  the  said  Maria  delivered  the  said  note  and  mortgage  to  the  said 
John  Levering,  and  said  note  and  mortgage  was  duly  recorded  in  the 
recorder's  office  of  said  county  of  Tippecanoe,  and  the  state  aforesaid. 

And  the  plaintiffs  aver,  that  said  Johti  Levering,  owner  of  said  note 
and  mortgage,  on  the  15th  day  oi  July,  a.  d.  i870,  assigned  said  note 
and  mortgage,  in  writing,  to  one  Charles  Wetherill,  now  deceased, 
of  whose  estate  the  said  defendant  Mary  C.  Wetherill,  is  adminis- 
tratrix with  the  will  annexed,  and  the  said  Mary  C.  Wetherill, 
administratrix  as  aforesaid,  now  holds  said  note  and  mortgage  as 
aforesaid. 

And  the  plaintiffs  further  aver,  that  at  and  before  the  filing  of  said 
petition  in  said  court,  and  at  and  before  the  time  of  the  execution 
of  the  said  mortgage  and  its  delivery  to  said  Leveritig,  the  said 
Maria  A.  Hensey  was,  and  still  is,  a  married  woman,  the  wife  of  one 
Samuel  Hensey,  and  that  the  said  Hensey,  husband  of  the  said  Maria, 
did  not  join  with  her  in  the  execution  of  said  mortgage,  but  that 
the  same  was  executed  by  said  Maria,  without  the  knowledge  of  her 
said  husband. 

And  the  plaintiffs  aver  and  say,  that  at  the  time,  to  wit,  in  the 
month  of  March,  a.  d.  i87(?,  the  said  Maria  filed  her  said  petition, 
and  at  the  same  time  the  said  court  of  common  pleas  granted  the  said 
order  hereinbefore  referred  to,  to  the  said  Maria,  to  mortgage  said 
real  estate  so  mortgaged,  that  there  were  no  debts,  legal  or  equitable, 
existing  against  the  said  estate  of  the  said  Fowler  McLarin, 
deceased. 

And  plaintiffs  say,  that  the  defendants  claim  to  hold  a  lien  on  said 
lot  numbered  1,  also  lots  1,  2,  6  and  7,  in  Bixler's  Addition  to 
Lafayette,  Indiana,  as  before  described,  on  account  of  her  said  mort- 
gage, executed  by  said  defendant,  Maria,  executrix  as  aforesaid. 

And  plaintiffs  aver,  that  they  are  the  owners  of  the  undivided 
two-thirds  of  said  lot  No.  1,  in  Mathias  Peterson's  Addition  to  the  town, 
now  city,  of  Lafayette,  Indiana,  also  they  are  the  owners  of  the 
undivided  two-thirds  of  lots  1,  2,  6  and  7,  in  Bixlers  Addition  afore- 
said, the  identical  property  mentioned  in  said  mortgage,  held  by  said, 
defendant  by  virtue  of  the  devise  made  by  the  said  Fowler  McLarin, 
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deceased,  in  his  said  will,  and  that  the  defendant  Maria  has,  in  her 
own  right,  the  undivided  one-third  of  said  property;  that  the  pre- 
tended mortgage  so  held  by  said  defendant,  on  the  said  lots  numbers 
i,  ^,  6  and  7,  in  Bixler  s  Addition  to  Lafayette,  aforesaid,  owned  by 
these  plaintiffs  as  aforesaid,  is  a  cloud  now  resting  on  their  said 
title. 

Wherefore  the  plaintiffs  pray,  that  the  defendants  be  required  to 
produce  the  said  pretended  mortgage  in  court;  that  the  said  pre- 
tended mortgage  be  decreed  by  said  court  to  be  void  and  of  no 
force  or  effect;  that  it  be  declared  to  be  no  lien  on  said  real  estate; 
that  the  said  pretended  mortgage  be  cancelled,  and  that  the  plaintiffs 
have  all  other  proper  relief  in  the  premises. 

\i^Signature  of  attorney,  and  verification  as  in  Form  No.  5915.^)^ 

Form  No.  i  7  9  1 6 .' 

{^Title  of  court  and  cause  as  in  Form  No.  5926.^ 

The  plaintiff  complains  of  the  defendant  and  alleges: 

1.  That  on  or  about  the  twenty-nint/i  day  oi  December,  one  thousand 
eight  hundred  and  ninety-three,  the  plaintiff  commenced  an  action  in 
the  Circuit  Court  of  the  United  States  for  the  southern  district  of  New 
York,  in  which  he  was  complainant,  and  the  ^^Hoffffian  House,"  a  cor- 
poration, was  defendant,  in  which,  by  an  order  made  on  the  day 
aforesaid  by  the  Honorable  Addison  JBrown,  district  judge,  and  filed 
on  the  same  day  in  the  office  of  the  clerk  of  said  court,  Edward  W. 
Ward  and  A.  Oakey  Hall  were  appointed  receivers  of  said  court  of  all 
the  property  of  the  said  ^'■Hoffman  House,"  a  corporation,  etc.,  as  by 
the  said  order  will  fully  appear. 

2.  That  by  the  said  order  the  said  t7vo  receivers  were  required  to 
give  their  bond,  with  two  sureties,  in  the  sum  of  one  hundred  thousand 
dollars,  to  the  clerk  of  said  court. 

3.  That  the  said  two  receivers,  as  principals,  with  William  E.  D. 
Stokes,  the  plaintiff,  and  Frank  R.  Houghton,  the  defendant,  as  sureties, 
on  said  twenty-ninth  day  of  December,  i893,  duly  made  and  executed 
their  bond,  pursuant  to  the  requirement  of  said  order,  in  the  sum  of 
one  hundred  thousand  dollars,  to  the  clerk  of  said  court,  and  filed  the 
said  bond  on  the  twelfth  day  of  January,  \WIf.,  in  the  office  of  said 
clerk.  That  a  copy  of  said  bond  is  hereto  annexed  as  a  part  of  this 
complaint. 

4.  That  as  a  condition  of  signing  said  bond  the  defendant  asked  and 
required  of  the  plaintiff  to  be  indemnified  and  held  harmless,  and  to 
be  secured  by  some  property  from  all  loss  and  damage  arising  there- 
from, which  the  plaintiff  agreed  to  do,  and  for  that  end  to  give  him  a 
mortgage  on  his,  the  plaintiff's,  property. 

1.  The  matter  to  be  supplied  within  a  cloud  upon  title  to  real  estate,  where 
[]  will  not  be  found  in  the  reported  case,  the    instrument    alleged    to    constitute 

2.  This  complaint  is  taken  from  the  the  cloud  is  void  upon  its  face,  and 
records  in  Stokes  v.  Houghton,  i6  N.  also  where  the  holder,  when  asserting 
Y.  App.  Div.  381.  any   right  thereunder,   would  be  com- 

A  demurrer  to  the  complaint  was  pelled  to  show  facts  which  would  make 
sustained  at  special  term  upon  the  it  a  nullity."  The  appellate  division 
ground  that  "  the  court  declines  to  of  the  supreme  court,  however,  held 
take  jurisdiction  of  an  action  to  remove     the  complaint  good. 
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5.  That  thereupon  and  before  the  execution  and  filing  of  said  bond, 
or  simultaneous  therewith,  the  plaintiff  gave  the  defendant  a  mort- 
gage on  land  in  the  city  of  New  York,  reciting  the  said  action  and 
order  appointing  the  receivers,  the  making  of  said  bond  and  the  plain- 
tiff's promise  and  agreement  to  and  with  the  defendant  to  secure  him 
from  any  loss  or  damage  arising  from  his  becoming  surety  on  said 
bond. 

6.  That  said  mortgage  bore  date  on  the  said  twenty-ninth  day  of 
December,  i893,  was  made  and  executed  by  the  plaintiff  to  the  defend- 
ant, and  mortgaged  and  described  certain  land  belonging  to  the  plain- 
tiff substantially  as  follows:  {setting  out  a  description  of  the  premises). 
And  that  it  appears  from  the  records  that  the  said  mortgage  has  not 
been  recorded. 

7.  That  the  said  action  in  the  first  clause  of  this  complaint  men- 
tioned has  been  discontinued,  and  an  order  therefor  was  duly  entered 
in  the  said  clerk's  office  on  the  twentieth  day  of  September,  iS95,  and 
that  an  order  was  duly  made  in  said  action  that  the  sureties  on  said 
bond  were  discharged,  and  the  clerk  of  said  court  was  directed  to 
enter  upon  the  face  of  said  bond  that  the  same  was  cancelled  pursuant 
to  said  order.  That  the  said  entry  was  made,  as  it  appears,  in  red  ink 
on  the  copy  of  said  bond  hereto  annexed. 

8.  That  thereby  all  liability  of  every  kind  on  the  part  of  the  said 
Houghton,  by  reason  of  his  becoming  a  surety  on  said  bond  or  in  any 
way,  past,  present  or  future,  by  reason  of  any  matter  in  the  premi- 
ses, became  and  is  now  wholly  terminated  and  discharged. 

9.  That  said  defendant  had  due  notice  of  the  discharge  of  said 
bond  and  of  his  liability  thereon.  That  due  demand  was  made  of 
him  to  surrender  and  give  up  the  said  mortgage.  That  he  promised 
so  to  do,  but  has  wholly  neglected  and  refused  to  surrender  said 
mortgage. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  return  and  surrender  of  said  mortgage  to  the  plaintiff,  and  for 
such  other  and  further  relief  as  may  be  just  and  equitable,  and  for  the 
costs  of  this  action. 

William  R.  Martin,  Attorney  for  Plaintiff. 
Office  and  post-office  address,  262  West  72d St.,  New  York  City. 
(^Verification.') 

g.  Of  Promissory  Note  and  Transfer  of  Shares  of  Stock.' 

1.  Precedent — Protoissory  Note.  —  In  of  the  shortage;  that  Robert  applied  to 
Maclean  w  Fitzsimons,  80  Mich.  336,  the  complainant  to  indorse  his  notes  in 
complaint  charged  in  substance  that,  amount  sufficient  to  cover  such  short- 
prior  to  October  6,  1885,  defendants  age,  which  complainant  refused  until 
were  copartners  in  a  wholesale  grocery  he  interviewed  Fitzsimons  in  regard 
business  under  the  name  of  Beatty,  to  the  matter;  that  Fitzsimons  repre- 
Fitzsimons  &  Co.,  and  had  in  their  sented  to  complainant  that  the  sum  of 
employ  Robert  Beattie  as  a  traveling  $2,000  was  the  total  amount  of  Robert 
salesman;  that,  shortly  prior  to  the  date  Seattle's  indebtedness,  and  that,  unless 
above,  they  had  ascertained  that  Robert  it  was  paid  or  secured,  they  would  be 
was  behind  in  his  accounts  about  $2,000  obliged  to  discharge  him,  and  that,  if 
and  threatened  to  discharge  him  unless  he  would  indorse  said  notes,  they  would 
he  paid  or  secured  them  for  the  amount  retain  said  Robert  in  his  position  with 
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said  firm,  and  retain  out  of  his  salary 
the  sum  of  S6o  a  month  during  each 
month  until  the  maturity  of  the  notes, 
and  also  keep  up  the  premiums  upon  a 
policy  of  insurance  upon  the  life  of 
said  Beattie  during  the  same  period; 
that  said  Fitzsimons  also  assured  com- 
plainant that,  by  so  doing,  said  Beattie 
would  secure  his  position,  and  be  en- 
abled to  earn  his  livelihood,  and  also 
make  good  the  amount  of  his  shortage. 

That  complainant,  relying  solely  upon 
the  representations  of  said  Fitzsimons 
that  the  total  of  said  Beattie's  indebted- 
ness was  only  $2,000,  and  that  if  com- 
plainant would  indorse  Beattie's  notes 
for  that  amount,  said  Beattie  would  be 
retained  in  his  position,  and  enabled  to 
pay  his  said  indebtedness  by  having 
$60  deducted  from  his  salary  each 
month,  indorsed  three  notes  made  by 
Beattie  to  said  Beattie,  Fitzsimons  & 
Co.,,  dated  October  6,  1885, — one  for 
$700,  payable  in  one  year;  one  for  $700, 
payable  in  two  years;  and  one  for $600, 
payable  in  three  years,  —  all  bearing  7 
per  cent,  interest,  which  notes  were 
delivered  to  the  defendants  for  the  pur- 
pose above  stated,  and,  as  complainant 
is  informed  and  believes,  are  still  held 
by  them;  and  the  defendants  thereupon 
executed  and  delivered  to  complainant 
the  following  instrument  in  writing: 
"  Detroit,  6th  Oct.  1885. 
Dr.  Maclean, — 

Dear  Sir:  Out  of  the  monthly  salary 
coming  to  Mr.  Beattie  we  agree  to  re- 
tain sixty  dollars  (S60)  per  month,  and 
indorse  it  on  Robert  Beattie's  notes 
made  and  executed  this  day,  and  also 
to  pay  his  premiums  and  assessments 
due  on  his  life  insurance  during  the 
time  on  which  said  notes  are  made  on. 
Yours  truly, 
Beatty,  Fitzsimons  &  Co." 

That  after  October  6, 1S85,  complainant 
heard  nothing  concerning  said  Beattie, 
and  supposed  that  the  said  defendants 
were  carrying  out  their  agreement  as 
aforesaid,  until  October  9,  1886,  when 
he  received  notice  that  the  aforesaid 
note  for  $700,  payable  one  year  after 
date,  had  been  protested  for  non- 
payment; that  he  thereupon  made  in- 
quiries of  said  defendants  and  was 
informed  by  them  that  for  about  four 
months  after  the  making  of  said  agree- 
ment and  notes  said  Beattie  was  re- 
tained in  his  position  and  $60  deducted 
each  month  from  his  salary  to  be  ap- 
plied upon  said  debt.  The  bill  further 
charged  that, — 


"  Al  the  end  of  said  four  months  said 
Beattie  had  been  discharged,  because, 
as  defendants  claimed,  his  shortage, 
instead  of  being  only  %2,ooo  at  the  time 
of  making  said  agreement  and  notes, 
was  in  realty  much  greater.  And  com- 
plainant avers  that  said  Beattie  was 
discharged  by  said  defendants  at  the 
time  and  for  the  reason  above  stated, 
and  that  his  inde43tedness  was  in  fact 
largely  in  excess  of  the  sum  of  ^2,000, 
which  fact  defendants  knew,  or  might 
have  known,  at  the  time  said  notes 
were  given.  And  complainant  further 
avers  that  said  Beattie  was  discharged 
in  violation  of  said  agreement  of  com- 
plainant's rights.  Complainant  shows 
that  no  information  was  given  him 
concerning  the  discharge  of  said  Beattie 
until  he  discovered  it  as  above  stated, 
although  his  position  as  indorser  for 
said  Beattie  was  very  materially  and 
injuriously  affected  by  the  same. 

That  the  retention  oisd^xdi  Beattie  was 
an  essential  part  of  the  agreement 
under  which  he  indorsed  said  notes; 
and,  by  the  discharge  of  said  Beattie 
without  notice  of  any  kind  to  complain- 
ant, the  defendants  deprived  com- 
plainant of  his  security  assured  him  by 
his  said  agreement. 

That  said  agreement  and  indorse- 
ments were  further  based  solely  upon 
the  express  representations  of  defend- 
ants that  said  Beattie' s  debt  to  them  did 
not  exceed  %2,ooo,  which  representa- 
tions were  false  in  fact;  and,  had  com- 
plainant known  that  defendants  had 
misstated  the  amount  of  said  debt,  he 
would  not  have  indorsed  the  said  notes. 

Complainant  shows  that  the  said  de- 
fendants, by  their  false  representations 
as  to  the  amount  of  said  debt,  and  by 
their  subsequent  discharge  of  said 
Beattie  without  notice  to  complainant, 
and  for  the  sole  reason  that  his  debt 
proved  to  be  greater  than  had  been 
supposed,  have  so  impaired  the  security 
of  complainant  for  his  said  indorse- 
ments, and,  by  their  neglect  to  inform 
complainant  of  the  real  amount  of  said 
Beattie's  debt  when  they  discovered  the 
same,  have  by  their  own  acts  so  altered 
the  position  of  complainant  as  indorser 
for  said  Beattie,  in  a  manner  not  con- 
templated by  the  said  agreement,  that 
the  complainant  is  of  right  discharged 
from  all  liability  as  such  indorser,  and 
is  entitled  to  have  his  said  indorse- 
ments canceled,  and  to  be  released 
from  all  liability  on  account  of  the 
same.     Complainant  avers  that,  by  the 
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Hampden,  ss. 


Form  No.  179  17.' 
Commonwealth  of  Massachusetts. 

Between  1 


Thomas  Bryant,  of  Russell,  in  said  county,  plaintiff, 

and  I 

The   Peck   and  Whipple   Company,    a    corporation  [ 

established  by  the  laws  of  this  commonwealth  I 

at  Westfield,  in  said  county,  defendant.  j 

Bill  of  Complaint. 

1.  Plaintiff,  on  or  about  December  16,  iSS9,  became  a  party  to  a 
promissory  note,  with  his  son,  George  T.  Bryant,  in  the  sum  of  two 
thousand  dollars,  running  to  the  defendant  corporation,  as  defendant 
understands,  and  at  the  same  time  assigned  or  made  over  to  the 
defendant,  by  instrument  in  writing,  as  plaintiff  understands,  thirty 
shares  of  the  capital  stock  of  the  defendant  corporation,  which  the 
plaintiff  owned,  of  the  par  value  of  three  thousand 6.o\\zx%;  a  particular 
description  of  the  said  note,  or  where  plaintiff  placed  his  name  upon 
it,  or  of  the  instrument  of  transfer  of  said  shares,  when  the  same 
was  executed  is  to  the  plaintiff  unknown. 

2.  There  was  no  legal  consideration  for  so  becoming  a  party  to 
said  note  by  plaintiff,  or  for  such  transfer  of  said  shares,  but  plaintiff 
was  induced  to  become  a  party  to  said  note  and  to  transfer  said 
shares  by  the  representations  made  to  the  plaintiff  by  the  defendant, 
and  its  officers,  and  agents  acting  for  it,  that  the  son  of  plaintiff,  said 
George  T.  Bryant,  while  treasurer  of  the  defendant  corporation,  which 
is  a  corporation  required  to  make  and  file  in  the  office  of  the  Secretary 
of  the  Commonwealth  a  return  annually,  such  as  is  mentioned  in  sec- 
tion 5Jf.  of  Chapter  106,  Public  Statutes,  had  as  such  treasurer  pre- 
pared such  a  return  for  defendant,  and  had  with  other  officers 
of  defendant  corporation  signed  and  sworn  to  the  same,  which 
return  had  been  filed  in  the  office  of  the  Secretary  of  the  Cotnmon- 
wealth,  some  of  the  statements  in  which  certificate  as  to  the  condition 

violation  of   the  terms  of  said  agree-  due,  and  upon  the  other  notes  at  their 

ment  by  defendants,  he  is  released  and  maturity,  if  not  paid  by  said  Btattie,  if 

discharged  from  all  liability  upon  said  not  enjoined  by  this  court." 

indorsements,  and  is  entitled  to  have  The    bill    prayed    that   complainant 

the  same  canceled  so  far  as  the  same  might    be    wholly    released    and    dis- 

affect  him.  charged  from  his  liability  as  indorser 

And   complainant  shows  that  one  of  upon  the  notes,  and  that  the  notes  be 

the    notes    so    indorsed    by   him    has  delivered  up  and    cancelled  so  far  as 

already  become  due  as  aforesaid,  and  the  same  affect  him;  and  for  an  injunc- 

that  the  other   two   are   liable  at   any  tion    against    defendants'    taking   any 

time  to  be  transferred  by  said  defend-  steps  to  enforce  said  indorsements,  and 

ants  to  third  parties,  who  might  hold  against  their  indorsing  or  transferring 

the  same  and  enforce  them  as  bona  fide  said  notes. 

holders  against  this  complainant,  un-  It  was  held  that  the  demurrer  to 
:ess  the  negotiation  and  transfer  of  this  complaint  should  have  been  over- 
said  notes  are  enjoined  by  this  court;  ruled. 

and  complainant  is  also  exposed  to  the  1.  This  bill  was  copied  from  the  origi- 

danger  of  having  said  defendants  pro-  nal  files  in  Bryant  v.   Peck,  etc.,  Co., 

ceed  against  him  at  law  on  account  of  154  Mass.  460.     A  demurrer  to  the  bill 

the    note   which   has   already   become  was  overruled. 
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of  defendant  were  not  true,  and  were  then  known  by  said  George  T. 
Bryant  not  to  be  true,  whereby  said  George  T.  Bryant  was  guilty  of 
the  crime  of  perjury,  and  liable  to  be  imprisoned  in  the  state  prison, 
for  which  crime  plaintiff's  said  son,  the  said  George  T.  Bryant^  would 
be  by  them  prosecuted  criminally,  unless  he,  plaintiff,  went  on  to  said 
note,  and  made  over  said  shares  in  favor  of  defendant,  and  that  said 
son  would  not  be  prosecuted  if  plaintiff  went  on  to  said  note,  and 
made  over  said  shares,  and  to  protect  his  said  son  from  said  threat- 
ened criminal  prosecution  plaintiff  became  party  to  the  said  note 
and  transferred  said  shares. 

And  plaintiff  became  party  to  said  note  and  transferred  said  shares 
under  duress. 

.3.  Plaintiff  has  demanded  that  said  note  be  delivered  to  him,  or 
that  his  name  be  stricken  from  it,  and  that  said  shares  be  restored 
and  reassigned  to  him,  with  all  of  which  requests  defendant  has 
refused  and  neglected  to  comply. 

The  plaintiff  prays: 

1.  That  the  defendant  may  be  decreed  to  deliver  up  said  note  to 
be  cancelled,  as  far  as  plaintiff  is  concerned,  or  to  strike  plaintiff's 
name  therefrom. 

2.  If  said  note  is  not  now  in  defendant's  possession,  that  defendant 
be  decreed  to  procure  the  same  and  to  cause  plaintiff's  name  to  be 
stricken  therefrom. 

3.  That  defendant  be  decreed  to  reconvey,  or  cause  to  be  recon- 
veyed,  said  shares  of  capital  stock  to  plaintiff, 

4.  That  an  assessment  of  damages,  caused  plaintiff  by  said  wrong 
conduct,  may  be  had. 

5.  That  defendant  may  be  restrained  by  injunction  from  parting 
with  said  note  or  said  shares,  or  from  proceeding  to  collect  from 
plaintiff  said  note. 

6.  That  such  other  and  further  relief  may  be  decreed  to  the  plaintiff 
as  the  nature  of  the  case  may  require. 

Bassett  df  Keating^  Solicitors  for  Plaintiff. 

h.  Of  Sale  of  Real  Estate  for  Want  of  Title  in  Vendor. 

Form  No.  i  791  8.' 

(  Title  of  court  and  cause  as  in  Form  No.  5915.') 

John  Doe,  plaintiff,  complains  of  Richard  Roe,  defendant,  and  says: 

That  the  plaintiff  heretofore,  to  wit,  on  t\\Q  first  day  oi  June,  i899, 
for  the  sum  of  five  thousand  doWars,  purchased  from  the  defendant 
certain  real  estate  situate  in  the  county  of /*<?j-^V  and  state  of  Indiana, 
and  described  as  follows:  (describing  it);  that  on  said  first  day  oi 
June,  i899,  plaintiff  paid  to  defendant  the  sum  of  one  thousand  dol- 
lars and  executed  to  the  defendant  his  notes  for  the  balance  of  said 
purchase  money  for  the  sum  of  one  thousand  dollars  each,  payable  in 
two,  three,  four  and  five  months  respectively  from  the  %a\d  first  day 
ol  June  with  interest  from  said  date. 

"That  at  the  time  of  the  purchase  of  the   aforesaid    real    estate 

1.  See,  generally,  supra,  note  2,  p.  447. 
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defendant  falsely  and  fraudulently  represented  to  plaintiff  that  he, 
the  defendant,  was  the  owner  in  fee  simple  of  said  real  estate,  and  in 
consideration  of  the  payment  of  the  aforesaid  sum  of  one  thousand 
dollars  and  the  giving  of  the  aforesaid  notes,  covenanted  and  agreed 
with  the  plaintiff  that  on  the  tenth  day  oi  June,  iS99,  he  would,  by 
good  and  sufficient  deed  of  warranty,  convey  said  real  estate  in  fee 
simple  to  the  plaintiff. 

That  on  said  ^r^/ day  of  June,  iS99,  plaintiff,  having  no  knowledge 
of  any  want  or  defect  of  title  of  defendant,  entered  into  possession  of 
the  aforesaid  real  estate  under  said  contract  and  held  possession  of 
the  same  until  the  tenth  day  oi  June,  1899. 

That  on  the  tenth  day  oi  June,  iS99,  plaintiff  demanded  of  defend- 
ant a  conveyance  of  said  real  estate  so  agreed  as  aforesaid,  which 
conveyance  defendant  refused. 

That  on  said  Jirst  day  oi  June,  when  plaintiff  purchased  said  real 
estate,  defendant  had  no  title  to  the  same  and  has  now  no  title  (or 
state  /acts  as  the  case  may  be'). 

That  on  Xht  tenth  day  oi  June,  iS99,  the  plaintiff  first  discovered 
that  defendant  was  not  the  owner  in  fee  simple  of  said  real  estate 
and  had  no  title  thereto,  and  immediately  tendered  to  defendant  the 
rents  and  profits  of  said  real  estate  from  the  time  he  occupied  the 
same  and  demanded  that  defendant  cancel  and  return  said  notes, 
and  that  he  return  to  plaintiff  the  said  sum  of  o^ie  thousand  dollars 
paid  as  aforesaid,  but  defendant  refused  to  pay  said  sum  of  money 
or  to  return  or  cancel  said  notes. 

That  none  of  plaintiff's  said  notes  to  defendant  are  due. 

Wherefore  plaintiff  demands  judgment  that  the  defendant  be 
ordered  to  return  the  aforesaid  notes  to  the  plaintiff  and  that  the 
same  be  cancelled;  that  defendant  be  ordered  to  pay  to  plaintiff  the 
aforesaid  sum  of  one  thousand  dollars  paid  as  aforesaid,  with  interest 
thereon,  and  that  plaintiff  have  all  other  proper  relief. 

(^Signature  and  verification  as  in  Form  No.  5915.) 

i.  Of  Subscription  to  Stock  of  a  Corporation. 

Form  No.  i  79  19.' 

(^Title  of  court  and  cause  as  in  Form  No.  5915.) 

John  Doe,  plaintiff,  complains  of  Richard  Roe,  defendant,  and  says: 

That  the  defendant  on  t\i^  first  day  oi  June,  iS99,  fraudulently 
represented  to  plaintiff  that  he,  defendant,  had  organized  a  company 
under  the  name  of  (^stating  name  of  company),  for  the  purpose  of  carry- 
ing on  the  business  of  {state  nature  of  business),  and  that  the  following 
individuals,  to  wit,  {naming  them),  who  are  well  known  to  be  men  of 
character  and  responsibility,  had  taken  shares  of  stock  in  said  com- 
pany, and  requested  plaintiff  to  subscribe  for  one  htmdred  shares  of 
the  capital  stock  of  said  company. 

That  plaintiff  believed  said  representations,  so  made  by  defendant, 
to  be  true  and  relied  upon  them  and  was  thereby  induced  to  sub- 
scribe, and  did  subscribe,  for  one  hundred  shares  of  the  capital  stock 

1.  See,  generally,  supra,  note  2,  p.  447. 
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of  said  company  of  the  par  value  oi  fifty  dollars  per  share;  that  on 
%^\di  first  <\z.y  oi  June,  1 859,  plaintiff,  in  payment  for  said  shares  so 
subscribed  for,  gave  to  defendant  his  promissory  note  for  the  sum 
oi  five  thousand  <Xo\\2ccs,  payable  on  XXiO.  first  day  of  September,  i899. 

That  the  representations  so  made  by  defendant  were  wholly  false 
in  this:  instate  in  what  representations  were  false),  and  were  known  by 
defendant  to  be  false  when  made  to  plaintiff. 

That  defendant,  at  the  time  of  subscribing  to  the  said  stock,  was 
ignorant  of  the  aforesaid  facts,  and  that  said  representations  of 
defendant  were  false,  and  did  not  discover  said  facts  and  the  fraud 
of  defendant  until  the.  first  day  of  August,  i899. 

That  immediately  upon  the  discovery  of  the  said  fraud,  to  wit,  on 
the  first  day  of  August,  iS99,  plaintiff  notified  defendant  of  his  elec- 
tion to  rescind  said  subscription,  and  tendered  to  the  defendant  a 
surrender  of  the  aforesaid  stock  and  demanded  that  defendant  return 
and  cancel  the  aforesaid  note  of  plaintiff;  that  defendant  refused  to 
receive  said  stock  or  return  said  note  or  cancel  the  same  and  still 
refuses  so  to  do. 

Wherefore  plaintiff  demands  judgment  that  his  aforesaid  subscrip- 
tion to  said  stock  be  annulled,  that  his  aforesaid  note  be  returned  to 
him  and  declared  cancelled,  and  for  all  other  proper  relief. 

(^Signature  and  verification  as  in  Form  No.  5915. ) 

II.  ANSWER.i 

Form  No.  17920. 

(Precedent  in  Brand  v.  Brand,  (Supreme  Ct.  Gen.  T.)  39  How.  Pr.  (N.  Y.) 

198,  note.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  114-31.)]^ 
The  defendant,  William  G.  Brand,  impleaded,  etc.,  as  aforesaid, 
answering  the  complaint  of  the  plaintiff  in  this  action,  denies  the 
same,  and  each  and  every  allegation  therein  contained,  except  that 
which  is  hereby  expressly  admitted;  and  also  except  that  plaintiff, 
before  the  commencement  of  this  action,  tendered  this  defendant 
a  satisfaction  of  the  mortgage  mentioned  in  said  complaint,  and 
demanded  a  re-conveyance  of  said  farm  and  bill  of  sale  of  said  per- 
sonal property,  and  which  this  defendant  declined  to  give;  that  the 
above  named  plaintiff  is  nearly  seventy-five  years  of  age,  and  that  for 
nearly  thirty  years  last  past  he  has  resided  in  the  town  of  Geddes, 
in  said  county;  that  the  defendant,  Alida  Brand,  is  the  wife  of  this 
defendant,  and  is  now  living  and  cohabiting  with  him  as  such;  that 
on  the  25ih  day  oi  June  last,  the  wife  of  the  said  plaintiff  departed 
this  life;  that  said  plaintiff  has  two  sons  residing  in  said  county  of 
Onondaga;  that  during  the   summer  of  i?>67,  the  plaintiff  continued 

1.  For  the  formal  parts  of  an  answer  reversed  on  the  ground  that  evidence 
in  a  particular  jurisdiction  see  the  titles  was  improperly  admitted,  and  that  the 
Answers  in  Code  Pleading,  vol.  i,  p.  conclusions  of  the  referee  from  the 
799;   Answers   in    Equity,    vol.    i,    p.  facts  were  erroneous. 

854.  3.  The  matter  to  be  supplied  within 

2.  The  judgment  on  report  of  the  []  will  not  be  found  in  the  reported 
referee  in  favor  of  the  defendants,  was     case. 
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to  reside  on  his  said  farm,  living  wholly  by  himself  during  the  most 
of  the  time,  though  during  a  short  season  with  a  house-keeper;  that 
for  ten  years  last  past,  it  has  been  the  intention  of  said  plaintiff, 
often  expressed  to  his  family  and  his  neighbors,  to  bestow  the 
greater  part  of  his  property  upon  this  defendant;  that  while  his 
wife  was  still  living,  and  before  this  defendant  removed  to  Wisconsin, 
the  plaintiff  wished  this  defendant  to  take  the  farm,  and  to  thus 
relieve  him,  said  plaintiff,  of  anxieties  and  cares  unsuited  to  his  time 
of  life;  that  immediately  after  the  death  of  plaintiff's  wife,  said 
request  of  plaintiff  was  still  more  urgently  renewed,  and  he  entreated 
this  defendant  to  return  and  take  the  farm  and  take  care  of  his 
father  in  his  old  age,  and  protect  his  property  from  waste,  and 
his  person  from  insult  and  threats  and  dangers  of  violence  at  the 
hands  of  his  other  son;  that  this  defendant  declined  these  offers, 
one  and  all,  preferring  to  remam  on  his  farm  in  Wisconsin,  where  his 
prospects  were  promising;  that  at  last,  however,  the  entreaties  of 
plaintiff  became  so  urgent  and  importunate  that  this  defendant, 
at  great  personal  inconvenience  and  at  great  pecuniary  sacrifice  and 
loss,  yielded  to  the  solicitations  of  said  plaintiff  and  consented  to 
take  the  farm;  that  he  arranged  his  affairs  in  Wisconsin,  came  east 
to  plaintiff's  home,  and  in  anticipation  of  taking  care  of  plaintiff  in 
a  comfortable  manner,  and  one  suited  to  the  wants  of  old  age,  this 
defendant  married  the  other  defendant  in  this  action;  that  the 
transfer  of  plaintiff's  farm  to  this  defendant,  and  all  the  details 
thereof,  were  long  and  well  considered  by  plaintiff,  and  talked  over 
by  him  with  his  acquaintances  and  friends,  and  that  said  deed  and 
bill  of  sale  mentioned  in  the  complaint  herein,  were  drawn  up  in 
the  presence  of  plaintiff  and  at  his  suggestion  and  dictation,  and 
without  any  interference  or  undue  influence  exercised  or  attempted 
to  be  exercised  by  this  defendant,  or  by  any  other  person  or  persons; 
that  both  of  said  instruments  were  carefully  read  over  to  said  plain- 
tiff before  their  execution,  and  the  details  thereof  explained  to  him, 
and  such  alterations  made  as  he  directed;  and  he  then  freely  and  of 
his  own  volition,  and  without  the  slightest  compulsion,  influence,  or 
even  suggestion  of  any  one,  signed,  acknowledged  and  delivered 
the  same  to  this  defendant,  and  expressed  himself  pleased  at  being 
thus  relieved  of  cares  which  had  long  annoyed  him;  that  it  was  then 
and  there  understood  and  agreed  by  and  between  the  plaintiff  and 
this  defendant  that  the  said  deed  and  bill  of  sale  were  a  settle- 
ment and  advancement  to  the  defendant  of  his  share  of  plaintiff's 
estate;  that  said  mortgage  was  executed  and  delivered  by  this 
defendant  to  plaintiff  to  secure  him  a  support  during  his  life,  and 
further,  because  it  was  requested  by  plaintiff  so  to  be  done,  in  order 
that  he  might  dispose  of  that  and  some  %600  in  money  in  the  bank, 
and  other  personal  property  belonging  to  him,  by  will,  to  the  children 
of  his  son  George,  so  that  his  family  might  not  be  deprived  of  the 
avails  thereof  by  his,  said  George's,  improvidence  and  mismanage- 
ment; that  the  execution  of  said  deed  and  bill  of  sale  by  plaintiff 
to  this  defendant,  was  an  advancement  to  him  long  in  contemplation, 
deliberately  executed,  and  with  a  full  knowledge  of  all  the  facts  and 
circumstances  relating  thereto,  and  that  the  same  were  accepted  by 
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this  defendant  in  equal  good  faith  and  with  the  fair  and  bona  fide 
intention  on  the  part  of  this  defendant  of  carrying  out  the  wishes 
of  the  said  plaintiff;  that  since  said  transfer,  the  plaintiff  had  been 
provided  and  cared  for  according  to  said  agreement,  and  he  is  now 
living  with  this  defendant  and  his  family. 

Wherefore  this  defendant,  impleaded,  etc.,  as  aforesaid,  asks  that 
the  complaint  of  the  plaintiff  be  dismissed  with  costs. 

Raynor  &"  Vann, 
Attorneys  for  said  Defendant,  impleaded,  etc. 
Onondaga  County,  ss. : 

William  G.  Brand,  of  the  town  of  Geddes,  in  said  county,  being 
duly  sworn,  says:  That  he  is  the  above  named  defendant,  impleaded, 
etc.,  as  aforesaid;  that  he  has  read  the  foregoing  answer,  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

William  G.  Brand. 

Subscribed  and  sworn  to  before  me  on  this  27th  day  of  March, 
iS68. 

C.  A.  Ifurd,  Notary  Public,  Syracuse. 

III.  REPORT  OF  REFEREE.i 

Form  No.  i  7  9  2  i . 

(Precedent  in  Brand  v.  Brand,  (Supreme  Ct.  Gen.  T.)  39  How,  Pr.  (N.  Y.) 

222,  note.)' 

[(Title  of  court  and  cause  as  in  Form  No.  njf.10^^ 
To  the  supreme  court  of  the  state  of  New  York: 

The  issues  in  the  above-entitled  action  having  been  duly  referred 
to  me,  as  sole  referee,  to  hear  and  determine,  and  the  said  action 
having  been  tried  before  me,  after  hearing  the  proofs  and  allegations 
of  the  respective  parties,  and  duly  considering  the  same,  I  find  and 
report  as  follows: 

Ira  C.  Brand,  the  plaintiff,  is  a  resident  of  the  town  of  Geddes, 
Onondaga  county,  and  is  seventy-five  years  of  age. 

On  and  before  the  22d  day  of  January,  1868,  he  was  the  owner  in 
fee,  and  in  possession  of  the  lands  described  in  the  pleadings,  con- 
sisting of  about  seventy-one  acres,  of  the  value  of  %6,000,  subject  to  a 
mortgage  for  %1,000,  on  which  there  was  due  the  whole  amount  of 
principal  and  %70  interest,  making  in  all  %1,070. 

His  wife  died  in  June,  iS67.  He  had  three  children  by  his  wife: 
John,  George  and  William.  John  died  nearly  twenty  years  ago,  while 
the  plaintiff  resided  upon  his  farm  in  Geddes,  leaving  George  and  Will- 
iam (the  defendant),  who  are  now  living.      George  is  about  forty  years 

1.  For  forms  in  proceedings  for  refer-  was  improperly  admitted  by  the 
ence,  generally,  see  the  title  Refer-  referee,  and  that  the  facts  did  not  sup- 
ENCES.  vol.  15,  p.  913.  port  the  conclusions  of  the  referee. 

2.  The  judgment  on  report  of  the  3.  The  matter  to  be  supplied  within 
referee  in  favor  of  the  defendants  was  [  ]  will  not  be  found  in  the  reported 
reversed  on  the  ground,  that  evidence  case. 
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of  age,  and  William  about  two  years  his  junior.  George  has  a  wife 
and  several  children,  and  lives  on  a  small  lot  of  ground,  parcel  of  the 
premises  in  question,  in  a  house  built  thereon  by  him  with  the  assent 
of  his  father.  William  remained  at  home  and  worked  on  the  farm 
for  his  father,  about  six  years  after  he  became  of  age,  and  then  left 
home  and  went  to  Michigan.  He  was  allowed  wages  for  his  service. 
After  remaining  away  for  about  three  years  he  returned  to  his  father's 
and  worked  for  him,  by  the  month  or  year,  six  years  under  a  written 
agreement  as  to  wages,  and  containing  a  stipulation  that  he  should 
have  the  management  and  control  of  his  father's  business,  and  the 
sale  of  the  products  of  the  farm. 

The  %lfiOO  mortgage  above  mentioned  was  given  to  Irving  Brand, 
to  secure  William  for  the  balance  which  his  father  owed  him  for 
wages. 

William,  aher  his  six  years  had  expired,  went  to  Wisconsin  and  pur- 
chased a  farm  and  put  on  some  stock,  and  was  in  possession  carrying 
on  his  farm  in  Wisconsin,  m  June,  i867,  when  his  mother  died. 

While  William  was  absent  from  home,  George  worked  his  father's 
farm,  generally  upon  shares. 

After  the  death  of  the  plaintiffs  wife,  the  plaintiff  requested  Will- 
iam to  come  and  live  with  him,  he  at  the  time  being  dissatisfied 
with  George,  and  complaining  of  the  manner  in  which  he  conducted 
the  farm  and  disposed  of  the  produce.  The  plaintiff  was  also 
unfriendly  to  George's  family,  and  especially  to  George's  wife,  and 
refused  to  accept  from  her  services  necessary  to  make  him  comfort- 
able, but  resorted  elsewhere  for  them. 

Willia?n  left  Wisconsin  in  July,  after  his  mother's  death,  and  made 
a  visit  to  his  father,  and  while  there  agreed  with  his  father  to  break 
up  his  business  in  Wisconsin  and  come  and  live  v/ith  him,  and,  among 
other  things,  it  was  understood  that  Williatn  should  get  married, 
for  reasons  which  were  stated,  as  a  necessary  part  of  the  family 
arrangement. 

It  was  proved  to  my  entire  satisfaction  that  Williajn  refused  to  come 
and  live  with  and  take  care  of  his  father,  unless  he  should  be  allowed 
to  take  the  entire  possession  and  control  of  the  farm,  and  George  be 
required  to  move  off.  The  brothers  were  not  on  friendly  terms,  and 
William  refused  to  enter  into  any  arrangement,  except  upon  this  con- 
dition: that  George  should  be  required  to  leave  the  premises;  but  no 
particular  arrangement  was  entered  into  until  Willia?n  returned  in 
November  following. 

After  various  and  repeated  attempts  to  make  a  satisfactory  family 
arrangement  between  William  and  his  father,  they  went  to  the  ofifice 
of  Raynor&'  Vann,  attorneys  and  counselors  at  law,  in  the  city  of  Syra- 
cuse, on  the  22d  day  oi  January,  1868,  and  after  counseling  Mv.Ray- 
nor,  the  parties  ordered  writings  to  be  drawn,  setting  forth  the  terms 
of  their  agreement.  A  conveyance  was  drawn,  conveying  to  William 
the  premises  in  question,  was  signed  and  executed  by  his  father.  A 
mortgage  was  also  drawn  for  William  to  execute  to  his  father,  condi- 
tioned for  the  performance  of  the  agreements  on  the  part  of  William. 

The  conveyance  was  made  expressly  subject  to  the  agreement,  and 
was  in  the  following  form: 
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"  Subject  to  the  payment  of  a  mortgage  on  said  land  of  %lfiOO  and 
interest  to  Irving  Brand.,  which  said  party  of  the  second  part  is  to  pay, 
and  also  subject  to  the  payment  of  %1,500  to  George  S.  Brand,  and 
$1,500,  as  aforesaid,  payable  in  o?ie  year  after  my  death,  according  to 
a  certain  mortgage  given  therefor,  and  also  subject  to  the  support 
and  maintenance  of  the  party  of  the  first  part,  during  his  natural  life, 
in  a  comfortable  and  suitable  manner,  or  of  the  payment  to  the  said 
party  of  the  first  part,  each  and  every  year,  of  the  sum  of  $225,  in 
quarterly  payments  from  the  ^rsi  day  of  January,  iS68,  during  his 
natural  life.  The  party  of  the  first  part  hereby  reserving  the  crop  of 
wheat  now  growing  on  said  farm,  and  the  right  to  harvest  the  same, 
and  also  the  house  now  occupied  by  George  S.  Brand,  and  the  right 
of  said  George  to  remove  the  same  in  one  year  from  this  date." 

It  does  not  satisfactorily  appear  what  particular  arrangement  the 
parties  had  come  to  in  respect  to  the  personal  property  of  the  plain- 
tiff. That  consisted,  among  other  things,  of /w<?  horses,  wagon, /^«r 
cows,  pigs  and  farming  utensils  and  household  property.  The  horses, 
wagon,  cows  and  farming  utensils  were  of  the  value  of  about  %500. 
He  had  also  money  in  bank  amounting  to  about  %600,  besides  other 
property  hereinafter  mentioned. 

William  insisted  on  having  a  bill  of  sale  of  the  horses,  wagon,  cows, 
pigs  and  farming  utensils  before  he  would  execute  a  mortgage  to 
secure  the  performance  of  the  covenants  before  mentioned.  His 
father  proposed  to  give  Williafn  the  use  of  them,  but  was  unwilling 
to  transfer  them  to  Williatn.  William  said  that  George  would  sue 
him  for  this  property,  or  for  the  use  of  it,  after  his  father's  death, 
if  he  did  not  have  a  bill  of  sale,  and  insisted  on  having  a  bill  of  sale, 
to  keep  George  from  suing  him  for  it  after  his  father's  death.  Before 
the  arrangement  could  be  completed  the  parties  left  and  went  home. 
It  does  not  appear  that  this  matter  of  the  personal  property  was  dis- 
posed of  definitely  until  the  parties  met  again  at  Raynor  6^  Vann's 
office,  on  the  29th  day  of  January,  i868,  to  execute  new  papers,  the 
plaintiff  having  destroyed  the  first  deed,  in  the  meantime,  under  the 
circumstances  hereinafter  stated.  When  they  met  there  again, 
the  plaintiff  blamed  George  for  breaking  up  the  prior  conveyance, 
and  proposed  to  reduce  the  amount  to  be  paid  to  him  for  his  portion 
of  the  estate  ivom$l,500  to  $1,4^00.  This  was  accordingly  done,  and 
new  papers  executed,  the  plaintiff  executing  to  William  a  convey- 
ance of  his  farm,  with  reservations,  and  agreed  to  the  conditions 
before  mentioned. 

The  question  then  arose  as  to  the  personal  property,  and  while  the 
plaintiff  was  desirous  to  retain  that,  the  defendant  William  insisted 
upon  a  bill  of  sale  before  he  would  execute  the  mortgage  to  secure 
the  performance  of  the  covenants  and  conditions  specified  in  the 
deed  of  conveyance.  Thereupon  the  plaintiff  signed  the  bill  of  sale, 
conveying  to  the  defendant  William  the  horses,  cows,  pigs,  wagon 
and  farming  utensils,  and  then  the  defendant  William  executed  his 
mortgage  on  the  premises  to  the  plaintiff,  conditioned  as  follows - 
"To  pay  to  the  party  of  the  second  part,  or  his  certain  attorney, 
heirs,  executors,  administrators  or  assigns,  the  sum  oi  fourteen  hun- 
dred dollars,  in  one  year  from  the  death  of  the  said  party  of  the  second 
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part,  and  also  subject  to  the  support  and  maintenance  of  the  party 
of  the  second  part  during  his  natural  life,  in  a  comfortable  and  suit- 
able manner,  or  for  the  payment  to  the  said  party  of  the  second  part 
of  %225  in  quarterly  payments,  from  January  1,  i868,  during  the  natu- 
ral life  of  the  said  party  of  the  second  part,  which  said  sums  and  con- 
ditions herein  named  the  said  William  G.  Brand  hereby  covenants 
to  pay  and  perform,  and  when  paid  thus  and  so  performed,  then  these 
presents  shall  cease  and  be  void." 

This  concluded  the  arrangement,  and  the  parties  having  executed 
the  papers,  left  the  office  and  went  back  together,  and  still  live 
together  on  the  premises. 

There  is  some  evidence  tending  to  show  that  the  plaintiff  did  not 
fully  comprehend  the  force  and  effect  of  the  bill  of  sale,  —  supposing 
that  the  only  real  agreement  was  to  prevent  George  from  calling 
William  to  account  for  the  personal  property,  after  his  death,  and 
leaving  him  otherwise  to  treat  it  as  his  own,  —  although  he  must 
have  known  that  it  was  understood  that  it  was  to  be  used  by  William 
and  continued  on  the  farm. 

In  a  few  days  after,  the  plaintiff  proposed  to  sell  one  of  the 
cows  on  his  own  account,  and  William  then  informed  him  that  he 
had  no  cows  to  sell.  Thereupon  he  complained  that  William 
had  been  too  sharp  for  him,  and  after  consulting  George  and  others, 
was  induced  to  bring  this  suit  to  rescind  the  transactions  and  be 
restored  to  his  property,  upon  the  grounds  and  for  the  reasons  stated 
in  the  plaintiff's  complaint. 

A  good  deal  of  evidence  was  given  by  both  parties  on  the  trial,  as 
to  the  competency  of  the  plaintiff  to  transact  business,  and  as  to  the 
influence  William  had  over  his  father,  and  the  reasons  which  finally 
induced  the  plaintiff  to  make  such  an  arrangement  as  he  did.  While 
I  am  satisfied  upon  the  evidence  that  the  plaintiff  is  a  man  of  very 
inferior  intellect,  and  liable  to  be  imposed  upon  and  deceived  by 
those  who  transact  business  with  him,  I  have  come  to  the  conclusion 
that  he  is  not  incapable,  for  want  of  understanding,  from  making 
valid  contracts.  I  have  also  come  to  the  conclusion,  from  the  evi- 
dence, that  he  is  very  wavering  and  unstable  in  his  purposes,  and 
when  he  is  with  George,  is  easily  persuaded  by  him  to  recant  from 
his  contracts,  and  more  easily  persuaded  by  William  to  do  as  he 
wants  him  to  do. 

After  this  suit  was  commenced,  he  expressed  great  doubts  to  one 
of  his  neighbors  whether  it  was  not  unadvisedly  brought.  He  said 
William  was  too  sharp;  that  he  wanted  reserved  a  suitable  piece  of 
ground,  so  that  if  h"e  got  married  he  might  have  something  for  him- 
self, and  Willie  objected;  said  he  did  not  really  understand  but  that 
some  of  the  personal  property  was  to  be  reserved  to  him,  and  there 
was  a  paper  he  did  not  really  understand :  said  George  and  others 
advised  him  to  break  it  up,  but  he  had  about  made  up  his  mind  to  let 
things  remain  as  they  were;  said  one  was  pulling  him  one  way,  and 
the  other  the  other  way,  and  he  scarcely  knew  what  to  do.  This 
expressed  the  true  state  of  his  mind  and  condition  at  the  time  of  the 
transaction,  and  clearly  shows  that  he  was  easily  led  by  his  two  sons, 
both  of  whom  he  was  anxious  to  accommodate  and  conciliate. 
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That  William  came  to  live  with  him  with  the  expectation  that  he 
was  to  have  a  conveyance  of  the  farm,  and  the  entire  control  of  the 
business  of  carrying  it  on,  is  proved  to  my  entire  satisfaction.  There 
is  also  evidence  in  the  case  tending  to  prove  that  his  father  had 
expressed  his  intention  of  giving  William  the  portion  of  his  estate 
that  would  have  descended  to  his  eldest  son  John,  in  case  the  latter 
had  survived  him. 

After  William  returned  in  November,  iS67,  there  was  considerable 
negotiation  between  him  and  his  father  as  to  the  terms  of  the  family 
settlement.  The  plaintiff  testified  that  it  was  not  a  great  while 
before  William  asked  for  a  deed  of  the  farm;  that  he  offered  to  hire 
him,  or  to  let  him  have  the  farm  on  shares;  but  William  refused  and 
exacted  a  deed  of  the  whole;  that  he  told  William  he  was  too  sharp; 
then  offered  him  a  deed  of  o?ie  third,  and  to  give  George  a  deed  of 
one  third,  and  retain  the  other  third  for  himself;  but  that  did  not  suit 
him.  William  said  he  must  have  a  deed  of  the  whole,  so  as  to  root 
George  off,  and  that  he  would  not  live  by  the  side  of  him,  and  would 
not  take  any  of  the  plaintiff's  offers.  The  plaintiff  also  testified  that 
George  lived  on  the  farm  about  thirty  or  forty  rods  off,  and  that  he 
told  George  that  William  wanted  a  deed  of  the  whole,  but  that  he 
concluded  to  divide  the  farm  between  them.  He  further  testified 
that  Williajn  told  him  if  he  did  not  give  him  a  deed  of  the  whole,  he 
would  leave  and  he  and  George  might  get  along  together;  that  he 
told  William  he  would  like  to  have  him  stay,  but  he  could  not  afford 
to  give  up  all  he  had  and  go  to  the  poor-house.  He  further  testified 
that  William  wanted  the  personal  property,  but  he  told  William  he 
would  hold  on  to  that;  that  he  would  give  him  the  use  of  it;  but  that 
William  wanted  a  bill  of  sale  to  keep  George  from  suing  him  after 
his  father's  death;  that  William  agreed  to  support  him  or  pay  $^^5  a 
year  for  his  support  and  pay  George  for  his  portion  $1,600;  that  he 
named  $2,000  as  a  proper  allowance  to  George,  or  something  more 
than  %1,600;  but  William  refused  to  give  any  more.  He  further 
testified  that  he  preferred  to  make  a  will,  but  that  William  refused, 
and  said  many  things  to  dissuade  him,  among  others  stating  that 
George  would  break  it;  also,  that  unless  he  hurried  up  the  business, 
George  would  have  him  put  under  guardianship,  and  urged  it  upon 
him  so  persistently  that  finally  he  was  overpersuaded  and  did  what 
William  wanted  of  him.  This  is  the  substance  of  the  alleged  fraud 
and  undue  influence  proved  on  the  part  of  plaintiff. 

William,  his  son,  testified  in  substance  as  follows: — Worked  for 
his  father  until  i857,  and  then  went  to  Michigan.  Returned  in  i2>60, 
and  worked  five  years  longer  under  a  written  agreement,  at  %180  per 
year,  besides  board  and  washing,  and  by  the  terms  of  the  agreement, 
he  was  to  have  the  management  of  the  business  and  the  sale  of  the 
crops.  After  that,  worked  another  year  at  $360.  At  the  end  of  that 
time  he  went  to  Wisconsin  and  bought  a  farm  of  160  acres,  at  $18  per 
acre,  and  bought  team  and  tools  to  carry  it  on.  After  his  mother's 
death  in  June,  iS67,  his  father  sent  for  him,  and  he  left  his  business 
in  a  disordered  state  and  came  to  Geddes  immediately;  found  his 
father  sick  at  home  alone,  but  a  girl  came  there  the  next  day  to  do 
the  work,  and  that  he  was  not  married  at  the  time.     His  father  told 
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him  he  wantpd  him  to  come  back  and  take  care  of  him,  and  he  told 
his  father  in  that  case  it  would  be  necessary  for  him  to  be  married, 
instead  of  depending  upon  a  housekeeper,  as  no  prudent  woman 
would  be  willing  to  stay  there  and  keep  house  for  them,  and  that  he 
offered  to  take  his  father  back  with  him  to  Wisconsin;  but  his  father 
was  unwilling  to  leave  the  place  he  had  worked  so  hard  to  improve; 
that  he  asked  his  father  if  he  intended  to  keep  George  there;  that  his 
father  told  him  he  did  not;  that  he  had  been  bothered  with  George 
long  enough,  and  could  not  stand  it  with  him  any  longer.  He  told 
his  father  that  if  he  got  rid  of  George  he  would  come  back;  that  he 
had  been  in  a  fuss  with  George  there  long  enough,  and  had  gone  a 
thousand  \m\ts  to  keep  out  of  it;  that  his  father  told  him  he  did  not 
wish  to  go  to  law  with  George  to  get  rid  of  him,  but  he  would  fix  it  so 
it  could  be  done,  and  he  wanted  it  done.  He  then  told  his  father  he 
would  come  back  if  he  would  fix  it  in  that  way,  and  his  father  told 
him  as  soon  as  he  got  out  he  would  have  it  arranged.  He  told  his 
father  he  could  not  change  his  situation  without  great  loss;  that  he 
had  bought  when  things  were  high,  and  now  the  markets  were  very 
low.  His  father  told  him  he  would  lose  nothing,  and  upon  the  agree- 
ment he  went  back  to  Wisconsin,  sold  his  property,  rented  his  farm, 
and  returned  to  his  father's  home  in  Geddes  in  the  following  Novem- 
ber. Shortly  after  his  return  he  asked  his  father  if  he  had  made  out 
the  writings  as  he  talked  of,  and  his  father  said  he  had  not;  that  he 
asked  his  father  what  he  was  going  to  do  about  it,  and  his  father 
replied  that  he  wanted  him  to  go  on  and  pay  up  the  thousand  dollar 
mortgage,  and  after  that  he  could  have  what  he  could  make  on  the 
place.  He  told  his  father  that  would  not  answer  his  purposes;  that 
he  could  not  afford  to  spend  his  time  there  on  uncertainties;  that  he 
wanted  to  have  writings  drawn,  so  that  he  would  not  be  working  for 
somebody  else;  that  his  father  proposed  a  will,  and  he  told  his  father 
that  a  will  would  be  very  uncertain,  and  he  could  alter  it  any  time  he 
saw  fit;  that  he  could  not  go  on  and  fix  up  the  place,  do  what  was 
absolutely  necessary,  and  pay  out  his  money  to  do  it  without  some 
better  security.  His  father  then  proposed  to  give  him  a  deed  of  one- 
half  oi  his  farm;  but  he  told  his  father  he  could  not  afford  to  leave 
his  business,  with  150  acres  of  improved  land  of  his  own,  and  come 
back  and  undertake  to  make  a  living  off  of  twenty  acres  of  improved 
land;  that  if  he  had  anything  to  do  with  the  farm  he  wanted  the  whole 
of  it.  His  father  then  said  he  would  give  him  a  deed  of  the  whole, 
except  the  personal  property.  He  then  told  his  father  he  could  not 
afford  to  work  and  jaise  grain  to  keep  cattle  and  horses,  and  when- 
ever there  was  a  hog  to  sell,  or  a  pound  of  butter,  they  would  belong 
to  somebody  else,  and  somebody  else  would  take  the  money.  His 
father  then  told  him  he  would  give  him  the  use  of  the  personal 
property;  but  he  told  his  father  he  wanted  something  to  show  in  case 
he  should  be  taken  away,  that  George  could  not  sue  him  for  the  use 
of  the  personal  property.  His  father  told  him  he  would  fix  it  so  he 
could  not.  He  then  told  his  father  he  would  take  the  farm;  would 
buy  it  of  him  on  these  conditions,  viz: — pay  the  thousand  ^oWzx 
mortgage;  pay  George  whatever  he  said  he  wanted  him  to  have,  one 
year  after  his  father's  death,  and  take  the  personal  property  in  con- 
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sideration  of  his  loss  and  expense  in  selling  out,  and  support  his  father 
as  long  as  he  lived,  and  be  bound  to  support  him;  to  which  propo- 
sition his  father  gave  his  assent.  No  sum  was  fixed  upon  at  that  time 
to  give  George.  When  they  came  to  Raynor  &=  Vanns  office  for 
advice,  about  a  week  before  the  writings  were  drawn,  the  sum  to  be 
paid  to  George  was  discussed  between  them.  His  father  said  he  con- 
sidered he  had  already  paid  or  advanced  George  ^00;  said  George  had 
always  been  saucy  and  ugly  to  him,  and  he  never  meant  to  give  him 
half  of  his  property,  while  William  had  helped  him  improve  the  farm 
and  make  it  valuable;  and  he  had  always  calculated  William  should 
have  the  inpst,  and  that  he  calculated  to  live  with  William^  and 
wished  it  fixed  so  he  could  live  with  him.  That  Raynor  advised  a 
lease,  but  his  father  thought  not.  The  amount  to  be  settled  upon 
George  was  not  yet  agreed  upon.  Before  going  back  to  Raynor  6^  Vann's 
office  again,  and  during  the  intervening  week,  he  asked  his  father 
what  sum  he  proposed  to  give  George.,  and  his  father  said  he  thought 
about  %2fl00\  that  he  then  told  his  father  he  had  always  talked  about 
giving  him  %1,000^  and  his  father  replied  that  he  had  reflected  upon 
it  since;  that  that  would  not  be  enough,  and  he  ought  to  give  him 
more.  He  then  told  his  father  that  he  had  better  give  him  QWilliamy 
something  for  his  expense  and  trouble  in  coming  down  here,  give  him 
$1,500  for  his  portion  of  the  estate,  and  let  George  have  the  rest  and 
take  care  of  him.  His  father  said  it  would  be  poor  support  he  would 
get  at  his,  George's,  hands,  and  said  if  he  did  it  he  would  not  keep  it, 
and  in  Itoo  years  he  would  be  out  of  house  and  home,  and  said  he 
wanted  him  (^Williani)  to  have  it.  He  then  told  his  father  he  would 
take  it  if  he  would  rather  have  him  do  so,  and  his  father  said  he 
thought  George  had  already  the  value  of  %300;  that  he  held  two  notes 
against  him  amounting  to  about  ^00-,  that  would  make  %500,  and 
he  would  give  him  up  the  notes.  He  {Williatn^  assented  to  this,  and 
under  this  arrangement  they  went  together  to  Raynor  &>  Vann's 
office  to  have  the  writings  drawn,  and  the  first  deed  was  drawn  and 
signed  as  before  stated.  After  the  first  deed  was  destroyed,  his 
father  wanted  him  to  go  to  Raynor' s  office  and  make  out  the  papers 
again  before  George  had  time  to  serve  the  papers  to  show  cause  why 
a  guardian  should  not  be  appointed,  stating  that  he  had  been  informed 
that  George  was  trying  to  do  that.  He  told  his  father  in  reply  that 
he  did  not  want  anything  to  do  with  it,  and  he  had  rather  pay  him  or 
deduct  from  his  damages  in  coming  here  %300  than  have  anything  to 
do  with  it.  His  father  then  told  him  he  would  dock  George  %100  for 
his  interference  in  getting  up  the  first  deed,  and  that  he  then  advised 
his  father  not  to  deliver  up  the  notes  to  George. 

William  further  testified  that  the  matters  were  all  talked  over 
freely  in  the  office  of  Raynor  &•  Vann  and  all  the  papers  carefully 
read  over  to  him. 

In  this  respect  he  is  fully  sustained  by  Mr.  Vann. 

After  this  suit  had  been  set  down  for  trial,  his  father  came  to  the 
office  of  his  attorney  in  Syracuse  to  have  the  suit  settled.  William 
testifies  that  his  father  told  him  he  could  blame  George  for  it,  for  he 
never  would  have  sued  him  if  it  had  not  been  for  George-,  that  he  did 
not  want  to  sue  and  told  George  it  would  make  a  fuss;  that  his  father 
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then  told  his  attorney  that  he  wanted  to  stop  the  suit,  and  his  attor- 
ney told  him  when  the  costs  were  paid  he  would  discontinue  it. 
The  costs  were  fixed  at  %Jf.O,  and  his  father  told  his  attorney  he  had 
not  got  the  money  to  pay  it.  His  father  wanted  Williatn  to  sell  some 
wheat  and  pay  it,  and  he  sold  some  and  gave  his  father  %J^  to  enable 
him  to  pay  his  lawyer.  After  that  his  father  told  him  he  had  been 
to  see  his  lawyer  and  he  charged  him  too  much  and  he  would  not 
pay  it.      This  testimony  is  not  contradicted. 

There  is  also  some  evidence  contradicting  the  statement  of  the 
defendant  William  in  relation  to  his  father's  urging  him  to  come  and 
take  care  of  him,  as  well  as  other  material  portions  of  his  statements. 
The  plaintiff  toXd  John  Fry,  one  of  his  neighbors,  that  he  would  not 
let  George  have  the  farm  any  more,  but  let  a  stranger  have  it  first. 
He  complained  to  Arthur  Rooney,  another  neighbor,  that  George  and 
his  family  abused  him,  and  he  was  going  to  get  rid  of  George  another 
year,  and  get  Williavi  there.  He  told  Mrs.  Fry  that  he  intended  to 
get  Williatn  back  and  stay  as  long  as  he  lived.  He  told  Mr.  Retning- 
ton,  another  of  his  neighbors,  soon  after  the  loss  of  his  wife,  that 
when  he  got  William  back,-  he  was  going  to  get  George  off  from  the 
place;  found  a  good  deal  of  fault  with  George  and  accused  him  of 
taking  property  —  said  he  was  saucy  to  him;  said  Williamhad  helped 
him  clear  off  the  farm,  had  staid  at  home  and  worked  and  helped 
him  pay  for  it;  and  told  him  at  different  times  that  he  intended  Will- 
iam to  have  Johns  portion.  He  told  Mrs.  Fry  that  he  intended  to 
get  William  back  and  have  him  stay  with  him  as  long  as  he  lived. 

I  am  satisfied  upon  the  evidence  that  William  was  not  guilty  of 
any  fraud  in  obtaining  the  deed  of  conveyance,  although  it  is  ap- 
parent that  the  plaintiff  has  but  little  power  to  resist  the  influence 
upon  him  of  either  of  his  sons  in  the  absence  of  the  other.  This 
controversy  is  really  between  the  two  sons,  and  either  of  them  seems 
to  have  sufficient  influence  over  his  father  to  command  his  acqui- 
escence in  whatever  course  he  wishes  to  adopt  toward  the  other  for 
the  settlement  and  division  of  his  estate.  This  suit  is  evidently 
undertaken  at  the  instance  of  George,  and  is  carried  on  for  his  benefit 
rather  than  for  the  benefit  of  his  father.  Although  the  plaintiff 
plainly  sees  that  it  is  giving  him  a  good  deal  of  trouble,  and  although 
he  knows  that  it  cannot  probably  result  to  his  benefit  whatever  the 
result  may  be,  and  although  he  would  gladly  settle  it  and  be  at  peace, 
he  had  not  sufficient  mental  energy  and  independence  to  put  a  stop 
to  it. 

The  evidence  alse  satisfies  me  that  the  final  settlement  as  evidenced 
by  the  papers  was  in  a  great  measure  brought  about  by  the  influence 
of  the  defendant  William.  The  old  gentleman  was  anxious,  above 
all  things,  to  have  his  son  William  return  home  and  take  care  of 
him,  and  the  fear  of  losing  him  was  the  controlling  sentiment,  which 
induced  him  finally  to  yield  to  the  exactions  required  of  him  as  a 
condition  of  his  doing  so. 

But  I  am  not  satisfied  that  William  used  what  in  law  is  termed 
undue  influence  to  bring  about  that  result.  His  father  yielded  to 
arguments  and  persuasion,  such  as  a  weak  old  man  would  be  likely 
to   do,    under   the   same   and   similar   circumstances.     He    had   an 
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undoubted  right  to  settle  all  his  estate  on  one  of  his  sons  to  the 
exclusion  of  the  other.  If  he  was  not  misled  and  overreached  by 
playing  improperly  upon  his  fears,  or  by  concealing  facts  which  it 
was  necessary  he  should  know  in  order  to  enable  him  to  comprehend 
what  he  was  about  to  do,  the  influence  brought  to  bear  upon  him  was 
not  fraudulent,  but  only  such  influence  as  a  father  has  a  right  to  yield 
to  in  the  disposition  of  his  property. 

The  whole  subject,  in  all  its  bearings  or  details,  was  already  pointed 
out  and  fully  explained  to  him  by  Mr.  Raynor,  to  whom  he  applied  for 
assistance  in  making  out  the  papers.  The  papers  were  carefully  pre- 
pared and  read  over  to  him.  He  knew  what  he  was  doing,  and  then 
chose  to  do  it  in  the  form  in  which  it  was  finally  agreed  upon  between 
the  father  and  son.  If  we  give  to  plaintiff  sufficient  intellect  to  do 
business  and  dispose  of  his  estate,  there  are  no  grounds  upon  which 
it  can  be  maintained  that  the  conveyance  of  his  estate  may  not  be 
permitted.  It  was  not  a  new  thing  for  him  to  consider,  and  he 
could  not  have  been  taken  by  surprise  or  overreached  by  stratagem. 
The  most  that  can  be  claimed  is,  that  he  yielded  to  the  conditions 
imposed  upon  him  by  William,  because  he  was  anxious  to  have  Will- 
iam remain  with  him  and  support  him  in  his  old  age.  He  compre- 
hended their  nature  and  import,  and  rather  than  have  William  leave 
him  and  go  away  again,  he  preferred  to  submit  to  his  exactions. 

If  the  conveyance  should  be  avoided,  there  is  no  knowing  what  will 
happen  to  him  next.  If  he  is  allowed  to  take  his  own  course,  with- 
out being  excited  to  disaffection  by  others,  it  is  almost  certain  that 
he  would  hereafter  submit  to  still  greater  exactions,  if  necessary,  to 
procure  William  to  take  charge  of  his  affairs,  and  support  him  in  his 
declining  years. 

It  is  apparent  to  me  that  it  will  be  for  his  interest  and  welfare  to 
allow  the  settlement  to  stand;  and  the  evidence  satisfies  me  that  if 
he  had  been  let  alone,  he  would  have  been  as  satisfied  with  what  he 
had  done  as  with  any  other  arrangement  which  could  have  been  made 
for  his  benefit.  Notwithstanding  this  action,  it  seems  he  still  remains 
with  William,  eats  at  his  table,  and  is  kindly  treated,  and  his  wants 
carefully  provided  for.  The  object  of  the  suit  is  rather  to  benefit 
his  son  George  than  because  of  any  apprehension  that  he  will  not 
be  well  treated  by  William.  If  I  could  see  any  real  benefit  it  would 
be  to  the  plaintiff  to  set  aside  the  settlement,  I  should  try  to  find 
sufficient  evidence  to  justify  a  decree  setting  it  aside.  But  regarding 
his  welfare  as  a  paramount  object,  it  does  not  appear  to  me  that  it 
would  be  advantageous  to  him  to  disturb  the  settlement.  His  real 
estate  is  worth  probably  $6,000.  The  personal  property  transferred 
to  William  may  be  valued  at  %500.  He  has  other  personal  property, 
which,  together  with  the  notes  against  George  and  his  bank  deposit, 
amounted  to  $1,000,  or  thereabouts.  William  states,  without  contra- 
diction, that  his  father  estimated  that  he  had  given  or  advanced 
George  $300  and  held  his  notes  for  about  $200,  which  he  intended  to 
surrender,  which  would  give  George  in  the  neighborhood  of  $1,900 
as  his  portion  of  his  father's  estate.  That  it  was  not  made  ^,000, 
the  sum  first  proposed  by  the  old  gentleman,  was  at  his  instance,  for 
the  reason  that  George  had  induced  him,  as  he  thought,  improperly, 
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to  destroy  the  first  deed.  Regarding  the  real  estate  as  of  the  value 
of  ^,000,  it  is  charged  in  William's  hands  with  the  payment  of  an 
annuity  of  %225,  the  present  value  of  which  may  be  stated  at  $1,000, 
or  nearly  that  sum.  It  is  also  charged  with  the  payment  of  a  mort- 
gage of  $1,000,  which,  with  interest,  amounted  at  the  time  to  about 
the  sum  of  $1,070. 

Deducting  these  incumbrances,  the  remaining  value  may  be 
stated  in  round  numbers  at  $Jf.,000.  This  would  leave  $2,000  to  be 
equally  divided  between  the  brothers  in  case  the  old  gentleman 
should  desire  to  make  them  equal.  Now  of  this  sum  his  son  George 
is  secured  the  sum  of  $l,JfOO,  which  is  not  to  be  regarded  as  a  very 
unjust  division,  under  the  circumstances.  As  to  the  personal  prop- 
erty, the  amount  could  not  exceed  probably  much,  if  anything,  over 
$1,500.  Of  this  amount  George's  notes  held  by  his  father  amounted 
to  about  $200,  which  were  to  be  surrendered,  according  to  the 
declared  intention  of  the  old  gentleman,  when  he  made  the  settle- 
ment; and  to  that  must  be  added,  I  think,  the  sum  of  $300,  which 
he  stated  he  had  already  advanced  to  him.  If  William  was  to  be 
allowed  anything  of  consequence  (as  he  thought,  not  unreasonably, 
he  should  be)  for  his  loss  and  trouble  in  breaking  up  his  business  in 
Wisconsin  and  coming  to  Geddes  to  reside,  the  personal  property 
transferred  to  him  cannot  be  regarded  as  an  extravagant  compensa- 
tion. In  this  aspect  of  the  case  George  would  secure  nearly  $2,000  of 
his  father's  estate,  and  William  $2,600,  having  that  advantage  only 
over  his  brother  George.  These  seem  to  have  been  the  views  of 
William  and  his  father  pending  the  negotiation  between  them  as  to 
what  would  be  a  fair  and  equitable  division  of  his  property.  There 
are  strong  reasons  for  believing  that  it  was  the  settled  intention  of 
the  plaintiff  to  give  William  the  largest  portion  of  his  estate,  es- 
pecially if  he  returned  home  and  took  care  of  him  during  his  life.  The 
final  agreement  is  not  so  unequal  or  unreasonable  as  to  induce  the 
court  to  believe  that  it  was  unadvisedly  made  or  that  it  would  be  for 
the  interest  of  the  plaintiff  to  have  it  set  aside.  The  law  is  well 
settled  that  a  man  of  very  inferior  intellect  may  make  valid  settle- 
ments of  his  estate.  If  these  instruments  have  not  been  procured 
by  fraudulent  practices  or  concealments,  they  are  not  to  be  set  aside 
because  the  person  making  them  afterward  changed  his  mind.  I  do 
not  find  as  a  fact  in  this  case  that  the  conveyance  was  obtained  by 
fraud  or  undue  influence,  and  I,  therefore,  hold,  as  a  matter  of  law, 
that  the  action  cannot  be  sustained.  A  provision  was  made  in  the 
conveyance  allowing  George  one  year  to  remove  his  buildings.  On 
the  defendants  executing  a  valid  stipulation  giving  him  another  year 
to  remove  his  buildings  or  to  pay  their  present  value  as  erections  on 
said  premises  in  one  year  from  date,  then  I  order  judgment  for  the 
defendant  dismissing  the  plaintiff's  complaint,  but  without  costs. 

Le  Roy  Morgan,  Referee. 

IV.  DECREE  OR  JUDGMENT.^ 

1.  Reqaiiitet  of  Decree  or  Judgment,    jurisdiction   see    the   title   Judgments 
Generally. —  For  the  formal  parts  of  a     and  Decrees,  vol.  lo,  p.  645. 
judgment    or    decree   in   a   particular        The  judgment  or  decree  should  ad- 
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judge  the  rights  of  all  the  parties  and 
administer  full  equity.  Paetz  v.  Stop- 
pieman,  75  Wis.  510. 

Placing  Parties  in  Statu  Quo.  —  The 
decree  or  judgment  should  impose 
equitable  terms  in  administering  the 
relief,  so  as  to  replace  the  parties  in 
their  original  positions.  State  v.  Mor- 
gan, 52  Ark.  150;  Davis  v.  Tarwater, 
15  Ark.  286;  Kelley  v.  Owens,  120  Cal. 
502;  Red  Jacket  Tribe,  etc.,  v.  Gibson, 
70  Cal.  128;  Sanchez  v.  McMahon,  35 
Cal.  218;  Walker  v.  Pogue,  2  Colo. 
App.  149;  Peck  V.  Hoyt,  39  Conn.  9; 
Ormsby  r.  Budd,  72  Iowa  80;  Constant 
V.  Lehman,  52  Kan.  227;  Neal  v. 
Reynolds,  38  Kan.  432;  Bullitt  v. 
Eastern  Kentucky  Land  Co.,  99  Ky. 
324;  Riggan  v.  Green,  80  N.  Car.  236; 
Riddle  v.  Roll,  24  Ohio  St.  572;  Porter 
V.  Beattie,  88  VVis.  22;  Paetz  v.  Stopple- 
man,  75  Wis.  510.  But  where  courts 
cannot  place  the  parties  wholly  in  statu 
quo,  they  are  not  thereby  precluded 
from  granting  relief  against  fraud: 
they  may  proceed  to  do  so  as  nearly 
as  possible  and  make  compensation. 
Myrick  z/.  Jacks,  33  Ark.  425. 

Bescission — Generally. — The  rescission 
of  the  contract  in  order  to  be  effectual 
must  be  i?t  toto.  Kelley  v.  Owens,  120 
Cal.  502;  Bohall  v.  Diller,  41  Cal.  532; 
Neal  V.  Reynolds,  38  Kan.  432;  Jeffers 
V.  Forbes,  28  Kan.  174. 

Cancellation  of  Contract.  —  The  court 
may  direct  that  the  contract  be  de- 
livered up  and  cancelled.  Bradberry 
V.  Keas,  5  J.  J.  Marsh.  (Ky.)  446. 

Conveyance.  —  The  court  may  direct 
that  the  parties  execute  such  deeds  of 
conveyance  to  each  other  as  may  be 
necessary.  Jackson  v.  Jackson,  94 
Cal.  446. 

Sale  of  Property. — A  sale  of  the 
property  may  be  directed  when  neces- 
sary. Wampler  v.  Wolfinger,  13  Md. 
337- 

Restoration  of  Chattels. — The  court 
should  direct  a  restoration  to  the  de- 
fendant of  the  exact  thing  which  he 
gave,  unless  without  the  fault  of  the 
plaintiff  it  cannot  be  restored.  Kelley 
V.  Owens,  120  Cal.  502. 

Cancellation  of  Partnership  Af^ree- 
ment.  —  Where  articles  of  partnership 
are  cancelled  on  the  ground  that  the 
defendant  by  false  and  fraudulent 
representations  induced  the  plaintiff  to 
enter  into  the  partnership,  the  court 
may   administer   complete    relief   and 


may  order  the  defendant  to  repay  the 
sums  advanced  or  expended  by  the 
plaintiff  on  account  of  the  partnership. 
Smith  V.  Everett,  126  Mass.  304. 

Improvements.  —  Where  the  court  sets 
aside  an  agreement,  it  should  order 
the  refunding  of  what  has  been  paid 
and  make  allowance  for  improvements 
made  on  the  property.  Williams  v, 
Rogers,  2  Dana  (Ky.)  374;  Griffith  v. 
Frederick  County  Bank,  6  Gill  &  J. 
(Md.)  424;  Morgan  v.  Loomis,  78  Wis. 

594- 

Rents  and  Profits.  — Where  an  instru- 
ment conveying  land  is  ordered  can- 
celled, the  court  may  direct  an  account 
of  the  rents  and  profits.  Luffboro  v. 
Foster.  92  Ala.  477. 

Reformation  —  Generally.  —  The  form 
in  which  relief  will  be  given,  when  a 
mistake  in  a  material  particular  is  es- 
tablished in  a  written  agreement,  must 
depend  upon  the  circumstances  of  the 
particular  case.  The  court  has  wide 
discretion  in  such  matters,  the  object 
being  to  give  parties  the  same  bene- 
ficial result  which  would  have  flowed 
from  the  agreement  had  the  mistake 
never  existed.  Lestrade  v.  Barth,  19 
Cal.  660. 

Intention  of  Parties.  —  The  decree 
should  direct  a  correction  of  the  instru- 
ment so  as  to  carry  out  the  intention  of 
the  parties.  Burr  v.  Hutchinson,  61 
Me.  514;  Kessel  v.  Kessel,  79  Wis.  289; 
Sawyer  v.  Hanson,  48  Wis.  611. 

Execution  of  New  Instrument. — When 
necessary,  the  court  may  direct  the  par- 
ties to  execute  new  instruments  to  each 
other  in  order  to  do  equity.  Burr  v. 
Hutchinson,  61  Me.  514. 

Damages.  —  Where  a  purchaser  files  a 
bill  for  the  reformation  or  rescission  of  a 
contract  on  the  ground  of  fraud,  but  fails 
to  establish  his  case  on  either  point, 
the  court  has  no  jurisdiction  to  render 
a  pecuniary  judgment  in  his  favor  for 
moneys  advanced  and  paid  out  by  the 
plaintiff  under  the  contract,  or  for  dam- 
ages resulting  from  the  defendant's 
misrepresentations  and  breach  of  war- 
ranty of  title.  The  plaintiff's  remedy 
is  at  law.     Betts  v.  Gunn,  31  Ala.  219. 

In  Holland  v.  Anderson,  38  Mo.  55, 
it  was  held  that  where  a  court  of 
equity  once  acquires  jurisdiction  of  a 
cause  it  will  retain  it  to  do  full  and 
complete  justice.  It  will  sometimes 
give  damages,  which  are  generally 
recoverable  only  at  law,  in  lieu  of  equi- 
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table  relief,  where  it  has  obtained 
jurisdiction  on  other  grounds.  And 
see  Myrick  v.  Jacks,  33  Ark.  425. 

Decree  Setting  Aside  Land  Grant.  —  In 
Dulany  v.  Jenings,  i  Har.  &  M.  (Md.) 
92,  the  decree  was  as  follows: 

"  Whereupon,  and  upon  reading  the 
depositions  of  the  witnesses  examined 
in  this  cause,  and  the  exhibits  pro- 
duced and  read  in  evidence,  and  care- 
fully examining  the  original  records, 
and  upon  examining  the  whole  matter, 
and  hearing  what  could  be  alleged  on 
both  sides,  it  appears  to  this  Court, 
that  soon  after  the  settlement  of  this 
province,  in  order  to  prevent  all  dis- 
putes, frauds  and  impositions  of  every 
kind  as  much  as  might  be,  conditions 
of  plantations  were  published,  contain- 
ing the  terms  upon  which  lands  were 
to  be  taken  up  and  estates  obtained, 
and  which  conditions  were  recorded  in 
an  office  commonly  called  the  land 
office;  which  conditions  aforesaid,  with 
the  several  additions  from  time  to 
time  made  thereto,  were  and  are  still 
called  conditions  of  plantations. 

And  that  by  the  said  conditions  of 
plantations,  and  usage  of  the  land 
office,  all  lands  not  before  surveyed  or 
cultivated  or  reserved  for  the  use  of  the 
Lord  Proprietary  are  subject  and  lia- 
ble to  be  taken  up  by  common  warrants 
issued  out  of  the  land  office,  upon  a 
certificate  of  the  Lord  Proprietary's 
agent,  of  his  having  received  the  com- 
mission money  for  the  same;  but  all 
lands  which  have  been  cultivated  or 
surveyed  for  any  persons,  or  which 
have  become  escheat  and  reverted  back 
as  escheat  to  the  Lord  Proprietary, 
either  in  default  of  heirs  of  any  grantee 
or  purchaser,  or  for  any  other  cause 
whatsoever,  having  been,  by  the  said 
conditions  of  plantations,  and  constant 
practice  of  the  land  office,  resurveyed 
and  taken  up  by  special  warrants  ob- 
tained out  of  the  land  office,  upon  the 
petition  of  the  parties  desiring  the  same, 
in  which  petition  they  are  always 
obliged  to  set  forth  the  true  state  of  all 
the  facts  relating  to  the  former  survey- 
ing, taking  up  and  cultivating  of  the 
lands  intended  to  be  afifected  by  such 
warrants,  to  the  end  that  the  right  of 
the  Lord  Proprietary,  or  any  other  per- 
son, in  or  to  the  lands  designed  to  be 
so  affected  may  be  fully  known,  and 
the  Lord  Proprietary's  agent,  upon  the 
state  of  facts  set  forth  in  the  petitions 
for  the  special  warrants,  and  the  re- 
turn  of   the   certificales  of  survey,  in 


pursuance  thereof,  makes  such  compo- 
sition for  his  Lordship's  rights  as  to  him 
upon  these  grounds  seem  just  and  rea- 
sonable. 

And  that  it  appears  that  the  said 
Thomas  Bordley  mentioned  in  the  pro- 
ceedings was  sometime  clerk  or  register 
of  the  land  office,  and  had  the  reputa- 
tion of  being  a  lawyer  of  considerable 
knowledge,  and  is  acknowledged  by 
the  counsel  of  the  defendant  to  have 
been  well  acquainted  with  the  rules 
and  practice  of  the  said  land  office;  and 
that  the  said  Thomas  Bordley  and 
Thomas  Larkin,  in  order  to  obtain  a 
warrant  to  resurvey  the  100  acres  of 
land  mentioned  in  the  proceedings  set 
forth  in  their  petition  for  the  same, 
that  the  same  land  had  been  surveyed 
and  laid  out  for  Thomas  Todd,  men- 
tioned also  in  the  proceedings,  upon 
the  8th  day  oljuly,  16^1,  and  that  the 
same,  by  several  alienations  and  muta- 
tions of  possession,  became  the  right  of 
them,  the  petitioners,  which  assertion 
of  theirs  as  to  their  right,  the  sole 
foundation  of  their  petition,  appears  to 
be  absolutely  false;  for  that  the  said 
Thomas  Bordley  and  Thomas  Larkin 
had  no  right  or  title  to  the  said  certifi- 
cate of  survey  of  16^1,  or  to  any  land 
by  virtue  thereof,  but  by  a  purchase  of 
the  pretended  title  of  Lancelot  Todd, 
mentioned  in  the  proceedings,  as  heir 
at  law  to  the  said  Thomas  Todd,  for 
whom  the  resurvey  of  16^1  was  made, 
which  said  Lancelot  Todd  does  not  ap- 
pear ever  to  have  claimed  any  land  by 
virtue  of  the  said  survey,  but  on  the 
contrary  declared  that  he  had  no  right 
thereto;  and  it  is  evident  to  this  Court 
that  the  said  Zrt«^^/c/  Todd  had  not  only 
no  right  to  any  land  by  virtue  of  the 
said  survey  of  1631,  but  that  the  same 
must  have  been  well  known  to  the  said 
Bordley  2ind  Larkin;  for  in  the  records 
themselves,  where  the  certificate  of /65'/ 
is  recorded,  it  manifestly  appears  that 
the  said  Thomas  Todd's  right  to  the  said 
survey  was  assigned  to  one  Richard 
Acton,  and  that  he  the  said  Richard  Ac- 
ton actually  had  100  acres  of  land 
granted  to  him  by  virtue  of  the  said 
assignment  from  the  said  Thomas  Todd; 
and  that  the  said  Acton  had  not  his 
grant  or  patent  for  the  same  land  laid 
out  in  the  survey  of  8th  July,  16^1,  as- 
signed to  him  as  aforesaid  by  the  said 
Thomas  Todd,  but  the  said  survey  being 
so  worded  as  to  contain  little  or  no 
land,  he  had  in  lieu  or  on  account  of  it, 
the  same  quantity  of  100  acres    which 
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the  said  survey  was  intended  to  include. 
That  the  said  Thomas  Todd,  after  this, 
never  appears  to  have  made  the  least 
pretense  of  any  f  uf  ther  right  to  the  said 
survey  of  i6j/,  or  to  have  claimed  any 
land  by  virtue  thereof;  but,  on  the  con- 
trary, about  nineteen  years  afterwards, 
viz.,  on  the  26tk  day  of  December,  i6yo, 
by  virtue  of  a  warrant  granted  unto 
Robert  Wilson  for  ^oo  acres,  120  acres 
whereof  was  assigned  by  the  said  Wil- 
son unto  the  said  Thomas  Todd,  did  pro- 
cure a  survey  to  be  made  of  a  tract  or 
parcel  of  land,  which  he  called  Todd's 
Harbor,  containing  120  acres,  as  vacant 
land,  which  included  all  the  greatest 
part  of  the  100  acres  of  land  mentioned 
in  the  proceedings,  and  obtained  a 
formal  grant  or  patent  for  the  same, 
bearing  date  the  loth  day  of  April, 
1671,  and  by  deed  of  bargain  and  sale, 
bearing  date  the  ist  day  of  May,  1672, 
duly  executed  and  recorded  in  the  land 
records  of  Anne  Arundel  County  (of 
which  county  the  said  Thomas  Bordley 
appears  to  have  been  many  years  a 
clerk),  sold  and  conveyed  go  acres  of 
the  said  120  acres  to  Robert  Busby,  in 
the  proceedings  mentioned,  and  his 
heirs  and  assigns  for  ever,  for  the  con- 
sideration of  10,000  lbs.  of  tobacco, 
upon  which  land,  as  his  own  estate,  he, 
the  said  Robert  Busby,  lived  to  the  time 
of  his  death:  which  sale,  it  seems  evi- 
dent to  this  Court,  the  said  Thomas 
Bordley  well  knew;  for  besides  that  he 
had  for  many  years  the  keeping  oi  Anne 
Arundel  County  records,  where  the  sale 
was  recorded,  there  appears  an  indorse- 
ment of  his  own  handwriting  on  a  bond 
passed  by  him  to  Lancelot  Todd,  that  he 
the  said  Todd  had  promised  to  pay  to 
the  said  Thomas  Bordley  ten  pounds 
towards  purchasing  /i?j^//%  Hill's  right, 
or  the  bettering  his  bargain,  which  title 
the  saXA Joseph  Hill,  as  appears  to  this 
Court,  derives  from  the  purchase  made 
by  the  afore-mentioned  Robert  Busby. 

That  it  appears  to  this  Court,  that 
before  the  said  Thomas  Bordley  and 
Thomas  Larkin  applied  for  the  said 
special  warrant,  viz.,  on  the  loth  of 
February,  1713,  an  entry  was  made  in 
the  land  office  that  all  the  vacant  land 
within  the  City  of  Annapolis  and  fence 
thereof  was  reserved  for  the  use  of 
the  Lord  Proprietary,  which  reserve 
affected  considerable  part  of  the  land 
included  in  the  grant  aforesaid  obtained 
by  the  said  Bordley  and  Larkin,  and 
that,  when  the  said  Bordley  and  Larkin 
applied  for   the   said  special  warrant. 


Charles  Carroll,  Esquire,  who  was  then 
agent  for  the  Lord  Proprietary,  and 
chief  manager  of  his  land  affairs,  and 
a  person  learned  in  the  law,  granted 
the  said  warrant,  with  an  express  sav- 
ing of  the  right  of  the  Lord  Proprietary 
to  all  lands  belonging  to  his  Lordship, 
and  reserved  any  ways  for  his  Lord- 
ship's use,  and  of  the  right  of  the 
inhabitants  of  Annapolis  to  their  re- 
spective lots  and  improvements;  upon 
which  terms  the  said  Bordley  and  Lar- 
kin obtained  and  accepted  of  the  said 
warrant;  but  after  the  said  Charles  Car- 
roll was  removed  from  the  agency  and 
management  of  his  Lordship's  land 
affairs,  and  a  person  of  much  less 
knowledge  in  the  law  succeeding  as 
agent,  the  said  Bordley  and  Larkin, 
under  color  of  keeping  to  the  terms 
upon  which  they  obtained  and  accepted 
of  the  said  warrant  of  saving  the  rights 
of  the  said  Lord  Proprietary,  and  of 
the  inhabitants  of  Annapolis,  expressed 
in  said  warrant,  had  the  saving  so  in- 
serted in  the  grant  by  them  obtained 
and  mentioned  in  the  proceedings,  as 
to  cause  the  said  grant  to  be  void  as 
repugnant  thereto,  contrary  to  the  ex- 
press terms  upon  which  the  said  grant 
was  founded;  and  after  they  had  ob- 
tained the  said  grant,  claimed  all  the 
land  so  granted  them,  without  any 
regard  to  the  right  which  the  said  Lord 
Proprietary  had  or  might  have  had  by 
escheat,  reserve,  or  otherwise,  to  any 
part  of  the  land  included  within  the 
metes  and  bounds  mentioned  in  their 
said  grant,  or  to  the  rights  of  the 
inhabitants  of  Annapolis  to  their  re- 
spective lots  and  improvements,  and 
accordingly  divided  the  said  land  be- 
tween them,  and  levied  and  exacted 
considerable  sums  of  money  of  several 
of  the  inhabitants  of  Annapolis  for  their 
lots,  without  any  regard  to  their  rights 
expressly  saved  to  them  by  the  said 
warrant  of  resurvey,  and  pretended  to 
be  saved  to  them  by  the  grant,  as  ap- 
pears by  the  several  proofs  and  exhibits 
in  this  cause. 

Upon  consideration  of  these  facts, 
and  the  manifest  fraud  and  circum- 
vention which  appears  to  this  Court  to 
have  been  made  use  of  by  the  said 
Tho/nas  Bordley  and  Thomas  Larkin  to 
obtain  the  said  warrant  of  resurvey 
and  the  grant  thereupon,  to  the  great 
prejudice  of  his  Lordship  and  many  of 
the  inhabitants  oi  Annapolis,  at  a  time 
when  the  said  Thomas  Bordley  was  a 
lawyer  of  great  repute  and  influence,  it 
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Form  No.  17922.' 

(Precedent  in  France  v.  Bell,  52  Neb.  60.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  11863.)Y 

This  cause  came  on  this  day  to  be  heard  on  the  issues  joined  and 
the  evidence,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  the  mortgage  deed  described  in  the 
petition  executed  by  the  defendant,  Amanda  M.  Bell,  to  the  plaintiff, 
George  B.  France,  is  invalid  and  ought  to  be  canceled  of  record.  It 
is  therefore  considered,  and  adjudged,  and  decreed  that  the  mort- 
gage dated  February  9,  1S88,  conveying  lot  number  S,  in  block  num- 
ber 35,  in  the  village  of  New  York,  York  county,  Nebraska,  executed 
by  Amanda  M.  Bell  to  George  B.  France,  and  recorded  in  the  office 
of  the  county  clerk  of  York  county  on  the  10th  day  of  February,  1888, 
be,  and  the  same  hereby  is,  canceled  of  record,  and  the  said  mort- 
gage deed  is  hereby  declared  null  and  void.  To  said  finding  and 
order  of  the  court  the  plaintiff  duly  excepts,  and  forty  days  allowed 
plaintiff  to  prepare  and  file  bill  of  exceptions.  Supersedeas  bond 
fixed  at  the  sum  of  ^100. 

This  cause  coming  on  for  further  hearing  on  the  note  against  foAn 
Bell  and  Amanda  Bell,  on  motion  of  defendants,  is  continued.  To 
the  continuing  of  said  cause  plaintiff  duly  excepts.  Plaintiff  demands 
judgment  against  defendants  on  the  note  sued,  same  denied  by  the 
court  at  this  term,  and  plaintiff  duly  excepts.  Defendants  object  to 
the  jurisdiction  of  the  court  further  over  this  case  and  asks  that  the 
same  be  dismissed,  on  consideration  whereof  the  court  overrules  the 
same  and  defendants  duly  except. 

\<^Signature  as  in  Form  No.  1186S.)Y 

Form  No.  17923.' 

(Precedent  in  Galloway  v.  Merchants'  Bank,  42  Neb.  262.)* 

U  Title  of  court  and  cause  as  in  Form  No.  11863.)^ 
Be  it  remembered,  that  on  this  29th  day  oi  June,  a.  d.   iW2,  this 
cause  came  on  to  be  heard  before  the  court,  the  plaintiffs  appearing 

is  ordered,  decreed  and  adjudged,  that  to   which  all  persons  might  have  had 

the  grant  or  patent  in  the   proceedings  recourse. 

mentioned   to  be  granted,   and  which  Wherefore  it  is  ordered  and  decreed, 

was   accordingly  granted  to   the   said  that    the    said    pleas    and    demurrers 

Thomas   BordUy  and    Thomas   Larkin,  aforesaid  be  overruled   without   preju- 

bearing  date  the  26th  day  oifune,  17 18,  dice.     Nevertheless,  to  the  said  defend- 

shall  be  vacated,  annulled,  and  made  ants  or  any  of  them  to  take  advantage 

void  and  of  none  effect;  and  also  that  of   any   further    equitable    title   which 

the  enrolment  of  the  record  thereof  be  they  may  hereafter  insist  on,  as  also  of 

cancelled,  and  for  void  and  invalid  held  any  advantage  they  have  or  may  have 

and  esteemed.  by  any  legal  title  to   the  lands  which 

And  this  Court  doth  declare,   that  it  they  respectively  claim, 

seems  to  this  Court,  that  the   several  Sam  Ogle." 

purchasers  ought,  at  their  peril,  to  take  1.  See  generally,  supra,  note  i,  p.  514. 

notice  of  the  fraud  and  circumvention  2.  This  judgment  was  affirmed, 

used   by  the  said  Bordley  and    Larkin  3.  The  matter  to  be  supplied  within  [] 

in  obtaining  the   grant   mentioned   in  will  not  be  found  in  the  reported  case. 

the  proceedings,  because  the  said  fraud  4.  This  judgment  was  affirmed  upon 

and  circumvention  appear  on  record,  appeal. 
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by  N.  D.  Jackson^  their  attorney,  the  defendant  by  W.  M.  Robertson, 
its  attorney,  and  the  evidence  was  submitted  to  the  court,  and  the 
court,  after  hearing  the  argument  of  counsel,  and  being  fully  advised 
in  the  premises,  finds  for  the  plaintiffs,  and  the  allegations  contained 
in  the  plaintiffs'  petition  are  true;  that  on  or  about  the  25th  day 
of  January,  i889,  the  defendant  the  Merchants'  Bank  of  Neligh 
negotiated  for  the  plaintiffs  a  loan  for  the  sum  of  %12fl00  from  the 
defendant  Henry  L.  Pratt;  that  the  contract  between  the  plaintiffs 
and  the  defendant  the  Merchants'  Bank  of  Neligh  for  the  negotiation 
of  said  loan  was  in  writing,  except  the  contract  as  to  the  rate  of 
interest  to  be  paid  by  the  plaintiffs;  that  the  defendant  the  Merchants' 
Bank  of  Neligh  agreed  with  the  plaintiffs,  at  the  time  of  the  execu- 
tion of  said  contract,  that  the  rate  of  interest  on  said  loan  would 
be  such  rate  of  interest  as  the  said  defendant  the  Merchants'  Bank  of 
Neligh  would  be  enabled  to  negotiate  said  loan  for  in  the  east,  and 
that  the  plaintiffs  would  not  be  required  to  pay  any  other  or  greater 
rate  of  interest  than  that  for  which  the  note  could  be  negotiated, 
and  that  plaintiffs  should  not  be  required  to  pay  the  defendant  the 
Merchants'  Bank  of  Neligh  any  commission  fees  or  charges  except 
the  actual  expenses  incurred  in  negotiating  said  loan;  that  the  said 
loan  was  negotiated  for  the  purpose  of  paying  an  indebtedness  to 
the  said  defendant  the  Merchants'  Bank  of  Neligh;  that  at  the  time 
of  the  execution  of  the  notes  and  mortgages  securing  the  said  loan, 
the  defendant  the  Merchants'  Bank  of  Neligh  falsely  represented  to 
the  plaintiffs  that  the  rate  of  interest  demanded  by  the  defendant 
Henry  L.  Pratt,  to  whom  the  said  note  had  been  negotiated,  was 
nine  per  cent.,  and  that  the  defendant  Henry  L.  Pratt  desired  the- 
plaintiffs  to  execute  and  deliver  to  the  defendant  Henry  L.  Pratt  a. 
note  for  the  sum  of  $12,000,  drawing  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually,  and  ten  notes  for  the  sum 
of  $120  each,  representing  the  remainder  of  the  nine  per  cent,  interest, 
one  payable  in  six  months  from  the  date  of  execution  of  said  notes 
and  one  each  six  months  thereafter,  until  said  notes  were  fully  paid; 
that  thereupon  the  plaintiffs,  relying  upon  the  representations  of  the 
defendant  the  Merchants'  Bank  of  Neligh,  executed  and  delivered 
to  the  defendant  the  Merchants'  Batik  of  Neligh,  for  the  use  and 
benefit  of  the  defendant  Henry  L.  Pratt,  a  note  for  the  sum  of 
$12,000,  drawing  interest  at  the  rate  of  seven  per  cent,  per  annum, 
and  a  mortgage  upon  the  property  in  Antelope  county  securing  the 
same,  and  ten  notes  of  $120  each,  payable  to  Henry  L.  Pratt  or 
bearer,  one  payable  on  the  1st  day  oi  July,  iS89,  and  one  each  six 
months  thereafter,  and  to  secure  the  payments  of  said  notes  executed 
and  delivered  to  the  defendant  the  Merchants'  Bank  of  Neligh,  for 
the  use  and  benefit  of  the  defendant  Henry  L.  Pratt,  a  mortgage 
upon  the  following  described  real  estate,  situate  in  Antelope  county, 
Nebraska,  to-wit,  block  22  in  the  city  of  Neligh,  and  the  said  mort- 
gage was  filed  for  record  in  the  office  of  the  county  clerk  of  Antelope 
county,  Nebraska,  on  the  28th(la.y  oi  January,  iS89,  at  3  o'clock  P.  M. 
and  recorded  in  book  "  JV"  of  Mortgages,  at  page  4^3;  and  that 
the  plaintiffs  also  paid  the  defendant  the  Merchants'  Bank  of 
Neligh  about  the  sum  of  $S65  expenses  in  negotiating  said  loan; 
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the  plaintiffs  have  paid  the  note  for  %120  which  matured  on  the 
Isi  day  oi  July,  i889,  and  the  note  for  ^120  which  matured  on  the 
Is i  day  oi  January,  iSGO,  and  the  note  for  ^120  which  matured  on 
the  Is/  day  oi  July,  i890.  The  court  further  finds  that  the  defend- 
ant the  Merchants"  Bank  of  Neligh  negotiated  said  loan  to  the 
defendant  Henry  L.  Pratt  at  an  agreed  rate  of  interest,  and  that 
the  rate  charged  and  received  by  the  defendant  Henry  L.  Pratt  was 
seven  per  cent.,  and  no  more;  that  the  defendant  the  Merchants' 
Bank  of  Neligh  did  not  deliver  to  the  defendant  Henry  L.  Pratt 
the  said  ten  promissory  notes  of  %120  each,  nor  the  proceeds  thereof, 
but  unlawfully  and  in  fraud  of  the  plaintiffs'  rights,  converted 
said  ten  notes  to  their  own  use  and  benefit.  The  court  further  finds 
that  the  three  notes  paid  as  aforesaid  by  plaintiffs  were  paid  to  the 
defendant  the  Merchants'  Bank  of  Neligh,  believing  that  said  notes 
belonged  to  the  defendant  Henry  L.  Pratt,  and  before  the  discovery 
of  the  fact  that  the  defendant  the  Merchants'  Bank  of  Neligh  had 
converted  said  notes  to  its  own  use.  The  court  further  finds  that 
after  the  payment  of  the  three  notes  aforesaid  the  defendant  the 
Merchants'  Bank  of  Neligh  conveyed  the  remaining  seven  notes  to 
the  defendant  Henry  L.  Pratt,  but  that  the  defendant  Henry  L. 
Pratt  acquired  the  title  and  possession  of  said  notes  with  a  full 
knowledge  of  the  facts  hereinbefore  enumerated.  The  court  further 
finds  that  no  consideration  was  ever  paid  by  the  defendant  the 
Merchants'  Bank  of  Neligh,  or  received  by  the  plaintiffs  for  the  said 
ten  notes  of  %1'20  each  and  the  mortgage  securing  the  same,  and  that 
the  said  notes  and  mortgage  are  fraudulent  and  void  and  that  the 
plaintiffs  are  entitled  to  have  the  same  surrendered  to  them  and  the 
said  mortgage  canceled  and  the  cloud  created  thereby  upon  the  title 
to  the  plaintiffs'  property,  to  wit,  block  22,  in  the  city  of  Neligh, 
Antelope  county,  Nebraska,  removed. 

It  is  therefore  considered,  adjudged  and  decreed  by  the  court  that 
the  defendant  surrender  to  the  plaintiffs  the  seven  notes  of  $i^(?each, 
payable  as  follows:  One  each  on  the  first  days  of  the  months  of 
January  and  July,  iS91;  one  each  on  the  frst  days  of  January  and 
July,  iS92;  one  each  on  \\ve  first  days  oi  January  and  July,  i89'3,  and 
the  one  which  matures  on  the  frst  day  of  January,  \89Jf.;  and  that  the 
mortgage  given  to  secure  the  same,  to-wit,  the  mortgage  executed  by 
the  plaintiffs  and  filed  in  the  office  of  the  county  clerk  of  Antelope 
connty ,  Nebraska,  on  the  28th  day  oi  January,  i889,  at  3  o'clock  P.  M., 
and  recorded  in  book  "^"  of  Mortgages,  at  page  483,  be,  and  the 
same  hereby  is,  caaceled  and  annulled  and  rendered  wholly  void  and 
of  no  force  and  effect,  and  that  the  cloud  created  by  the  said  mort- 
gage upon  the  title  of  the  plaintiffs  be,  dnd  the  same  hereby  is, 
removed;  and  the  defendants,  and  each  of  them,  are  enjoined  and 
restrained  from  claiming  any  lien,  title,  or  other  interest  in  said 
property  by  virtue  of  said  mortgage,  and  that  the  plaintiffs  have  and 
recover  from  the  defendant  the  Merchants'  Bank  of  Neligh  the  sum 
ol%J^.10,  with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum 
from  this  date;  to  all  of  which  findings  the  defendants  at  the  time 
excepted. 

And  afterwards,  to-wit,   on  the  same  day,  the  day  the  said  cause 
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came  on  for  hearing  upon  the  motion  of  the  defendants  for  a  new 
trial,  and  the  court,  after  hearing  the  argument  of  the  counsel,  and 
being  fully  advised  in  the  premises,  overruled  said  motion,  to  which 
order,  ruling,  and  judgment  of  the  court  the  defendants  then  and 
there  duly  excepted,  and/icr/y  days  are  allowed  to  settle  bill  of 
exceptions.  It  is  further  ordered  that  the  defendants  have  and 
recover  from  the  plaintiffs  herein  the  costs  of  this  action,  taxed  at 
$6.93.  Plaintiffs  except  to  that  portion  of  the  decree  wherein  the 
court  finds  that  the  notes  in  controversy  were  made  payable  Xo  Henry 
L.  Pratt  or  bearer. 

\{Signature  as  in  Form  No.  11868^)^ 

2.  Confirming  Report  of  Beferee. 

Form  No.  17924. 

(Precedent  in  Brand  v.  Brand,  (Supreme  Ct.  Gen.  T.)  39  How.  Pr.  (N.  Y.)  232.)* 

[(ZiV/ff  of  court  and  cause  as  in  Form  No.  120J^5.y^ 

Judgment  for  Defendants  on  Report  of  ^e.ier&t,  January  25,  i869. 

This  action  having  been  referred  to  Hon.  Ze  Roy  Morgan,  sole 
referee,  to  hear,  try,  and  determine  the  same,  according  to  the  rules 
and  practice  of  this  court,  and  said  referee  having  heard  the  same 
and  duly  deliberated  thereon,  made  and  filed  his  report  wherein  and 
whereby  he  finds  that  the  conveyance  and  sale  from  the  above  named 
plaintiff  to  the  defendant,  William  G.  Brand,  of  the  real  and  personal 
property  set  forth  in  the  complaint  in  this  action,  was  fair  and  bona 
fide,  and  that  the  same  was  not  induced  or  procured  by  fraud  or 
undue  influence;  and  that  said  plaintiff  was  at  the  time  of  making 
such  sale  and  conveyance,  well  informed  and  fully  capable  of  con- 
tracting and  making  said  sale  and  conveyance:  — 

Wherefore  it  is  adjudged  that  the  said  defendants  have  and  recover 
judgment  against  the  said  plaintiff  in  this  action;  and  it  is  further 
adjudged  that  the  said  sale  and  conveyance  made  and  executed  by 
said  plaintiff  to  said  defendant,  William  G.  Brand,  be  and  the  same 
hereby  is,  in  all  things,  ratified  and  confirmed,  but  without  costs  to 
either  party  as  against  the  other  in  said  action. 

Theo.  L.  Poole,  Clerk. 

1.  The  matter  to  be  supplied  within  reversed  on  the  ground  that  evidence 
[  ]  will  not  be  found  in  the  reported  case,  was  improperly  admitted  by  the  referee, 

2.  The  judgment  on  report  of  the  and  that  the  facts  did  not  support  the 
referee  in  favor  of  the  defendants  was  conclusions  of  the  referee. 
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See  the  title  ESCAPE  AND  RESCUE,  vol.  7,  p.  781. 


RESERVED  CASE. 

See  the  titles   CERTIFIED  CASES,    vol.    4,    p.   409;    REPORT 
AND  CASE  MADE,  ante,  p.  429. 


RESISTING   OFFICER. 

See  the  title  OBSTRUCTING  JUSTICE,  vol.  13,  p.  317. 


RES  JUDICATA. 

See  the  title  FORMER  ADJUDICATION,  vol.  8,  p.  782. 


RESTITUTION.^ 

By  Harold  N.  Eldridge. 

1.  NOTICE  OF  MOTION  FOR  RESTITUTION,  523. 
II.  PETITION  FOR  RESTITUTION,  S24 

III.  AFFIDAVIT  SUPPORTING  MOTION  FOR  RESTITUTION,  525. 

IV.  ORDER  OF  RESTITUTION,  527. 
V.  WRIT  OF  RESTITUTION,  529. 

1.  In  General,  529. 

8,  Of  Lands  Taken  Possession  Of  Under  Writ  of  Habere  Facias 
Possessionem,  530. 

1.  At  Common  Law.  —  Restitution  was  lent,  of  which  he  had  been  deprived 
a  remedy  well  known  to  the  common  by  the  enforcement  of  the  judgment 
law.  Its  object  was  to  restore  to  an  ap-  against  him  during  the  pendency  of 
pellant  the  specific  thing,  or  its  equiva-     his   appeal.     It    was    not    created    by 
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I.  NOTICE  OF  MOTION  FOR  RESTITUTION.* 

Form  No.  17925.* 

Supreme  Court,  General  Term  —  First  Department. 

The  Market  National  Bank  of  New  York 

against 

The  Pacific  National  Bank  of  Boston. 

To  the  Market  National  Bank,  of  the  City  of  New  York,  and  Messrs. 

Wakeman  &^  Latting,  Attorneys: 


statute,  but  was  exercised  by  the 
appellate  tribunal  as  incidental  to  its 
power  to  correct  errors,  and  hence 
the  court  not  only  reversed  the  errone- 
ous judgment,  but  restored  to  the 
aggrieved  party  that  which  he  had  lost 
in  consequence  thereof.  It  was  usually 
a  part  of  the  judgment  of  reversal 
which  directed  "that  the  defendant  be 
restored  to  all  things  which  he  has 
lost  on  occasion  of  the  judgmeut 
aforesaid." 

A  writ  of  restitution  was  thereupon 
issued,  provided  the  amount  that  the 
appellant  had  lost,  or  paid  under  com- 
pulsion, appeared  of  record,  as  by  the 
return  of  an  execution  satisfied.  Other- 
wise, process  in  the  nature  of  an  order 
to  show  cause  was  first  issued,  known 
as  a  scire  facias  quare  restitutionem 
habere  non  debet.  Haebler  v.  Myers, 
132  N.  Y.  363.  And  see  to  the  same 
effect  Hall  v.  Emmons,  (N.  Y.  Super. 
Ct.  Gen.  T.)  ii  Abb.  Pr.  N.  S.  (N.  Y.) 
435;  Sheridan  v.  Mann,  (Supreme  Ct. 
Spec.  T.)  5  How.  Pr,  (N.  Y.)  201; 
Safford  v.  Stevens,  2  Wend.  (N.  Y.)- 
158;  Northwestern  Fuel  Co.  v.  Brock, 
139  U.  S.  216;  U.  S.  Bank  v.  Washing- 
ton Bank,  6  Pet.  (U.  S.)  8;  Anony- 
mous, 2.  Salk.  588. 

The  modern  practice  has  been  to 
apply  to  the  court  by  motion  on  affi- 
davit and  notice  to  the  opposite  party 
for  leave  to  suggest  on  the  record  the 
fact  that  judgment  subsequently  re- 
versed has  been  satisfied,  when  such 
fact  does  not  already  appear;  and 
judgment  of  restitution  is  thereupon 
awarded.  Murray  v.  Emmons,  26  N. 
H.  523;  Martin  v.  Rector,  28  Hun 
(N.  Y.)  409;  Sheridan  v.  Mann,  (Su- 
preme Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
201;  Safford  v.  Stevens,  2  Wend.  (N. 
Y.)  15S;  Hall  V.  Emmons,  (N.  Y.  Super. 
Ct.  Gen.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.) 
435- 

In  Kentucky,  it  is  held  that  restitution 
should  not  be  ordered  upon  summary 
proceeding  by  a  motion,  where  the 
right  to   restitution    cannot   be   ascer- 


tained by  the  record,  but  must  depend  (if 
it  exists  at  all)  upon  extraneous  facts  in 
pais  subject  to  controversy.  Frank  v. 
Hickman,  7  J.  J.  Marsh.  (Ky.)  635; 
Norton  v.  Sanders,  3  J.  J.  Marsh.  (Ky.) 
3;  Crockett  v.  Lashbrook,  5  T.  B.  Mon. 
(Ky.)  530;  Logan  v.  M'Nitt,  3  Bibb 
(Ky.)  530. 

Statutes  relating  to  restitution  exist 
in  the  following  states,  to  wit: 

California.  —  Code  Civ.  Proc.  (1897), 
§957. 

Jdaho.  —Rev.  Stat.  (1887),  §  4825. 

Indiana.  —  Horner's  Stat.  (1901),  § 
670  et  seq. 

Iowa.  — Code  (1897),  §§  4145,  4207. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
951,  riooS. 

Minnesota.  —  Stat.  (1894),  §§  5206, 
5846,  6136. 

New  York.  —  Code  Civ.  Proc,  §§ 
445,  1005,  1217,  1292,  1323,  1529,  1616, 
2142,  2263,  2317,  2801,  3058. 

0-^?V.  —  Bates'  Anno.  Stat.  (1897),  §§ 
5409,  6722. 

South  Dakota.  — Stat.  ^1901),  ^6387. 

Utah.  —Rev.  Stat.  (1898),  §  3320. 

Washingto7i.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6526. 

West  Virginia.  —  Code  (1899),  ^' 
132.  §  8. 

Wisconsin.  —  Slat.  (1898),  §  3772. 

1.  Necessity  of  Notice.  —  Notice  of 
motion  for  restitution  must  be  given 
opposite  parties.  Keen  v.  Den,  17 
N.  J.  L.  313;  Anonymous,  3  N. 
J.  L.  459;  Grauer  v.  Grauer,  (C.  PI. 
Gen.  T.)  2  Misc.  (N.  Y.)98;  Sheridan  v. 
Mann,  (Supreme  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  Y.)  201;  Young  v.  Brush,  (Ct. 
App.)  18  Abb.  Pr.  (N.  Y.)  171;  Hall  v. 
Emmons,  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
Abb.  Pr.  N.  S.  (N.  Y.)  435;  Fleming 
V.  Riddick,  5  Gratt.  (Va.)  272. 

For  the  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  con- 
sult the  title  Motions,  vol.  12,  p.  938. 

2.  New  York.  —  Code  Civ.  Proc, 
§  1292. 

See  also,  generally,  supra,  note  i, 
p.  522. 
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Please  to  take  notice  that  upon  the  annexed  affidavit  of  Elihu  Root, 
verified  December  8th,  iS85,  and  upon  all  the  papers  and  proceedings 
in  the  above  entitled  action  remaining  on  file  in  this  court,  and  in  the 
office  of  the  clerk  of  the  county  oi  New  York,  I  shall  move  the  ^(?«^ra/ 
term  of  the  Supreme  Court  for  the  First  Department,  to  be  held  at  the 
new  county  court-house,  in  the  city  of  New  York,  on  \.\\t  first  Monday 
oi  January,  iSS6,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  that  the  said  general  term  direct, 
compel  and  enforce  restitution  of  the  sum  oi  $26,086.81,  with  interest 
thereon  from  the  5^  day  oi  October,  iS82,  collected  and  received  by 
the  sheriff  of  the  city  and  county  of  Neio  York,  in  the  said  city,  under 
and  by  means  of  the  erroneous  judgment  entered  in  this  action  on  the 
6tk  day  oi  July,  i882,  and  the  execution  issued  thereon,  and  that  said 
restitution  be  made  by  payment  of  the  said  sum  to  Le^vis  M.  Price, 
Esq.,  the  receiver  of  the  said  defendant,  and  for  such  further  and 
other  relief  as  may  be  just. 

Dated  New  York,  December  8th,  i885. 

Elihu  Root,  Attorney  for  Deft, 
45  William  St.,  N.  Y.  City. 

II.  PETITION  FOR  RESTITUTION.^ 

Form  No.  17926.* 

(Precedent  in  Brightly  v.  McAleer,  4  Pa.  Super.  Ct.  563.)' 

[{Commencement  as  in  Form  No.  10152  )]*  That  F.  F.  Brightly 
brought  an  action  of  assumpsit  against  your  petitioner  in  the  court 
of  common  pleas  No.  1,  oi  Philadelphia  county,  which  suit  is  entitled 
Frank  F.  Brightly  against  George  McAleer,  C.  P.  No.  1,  JuneT.. 
iS95,  No.  751,  in  which  suit  the  said  Frank  F.  Brightly  obtained 
judgment  upon  January  25,  j896,  for  want  of  a  sufficient  affidavit  of 
defense,  which  judgment  was  afterwards  reversed  by  your  honorable 
court  and  a  procedendo  awarded;  said  case  being  reported  in  3  Pa. 
Superior  Ct.  4^4^. 

That  your  petitioner,  owing  to  the  fact  that  he  was  not  advised  of 
the  action  of  the  court  in  making  absolute  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  failed  to  take  out  an  appeal 
from  the  same  within  tiventy-one  days  thereafter,  and  on  the  11th  day 
of  February,  i896,  a  writ  of  fieri  facias  was  issued  by  the  plaintiff  and 
defendant's  property  was  levied  upon. 

That  thereupon  ypur  petitioner  paid  the  plaintiff  his  total  claim, 
attorney's  fee  and  writ,   aggregating  ^53. 4-^,  and  thereafter  paid 

This  is  the  form  of  notice  of  motion  Yerg.   (Tenn.)  230;  Wallen   v.  Huff,  3 

in   the  case   of   Market   Nat.  Bank  v.  Sneed  (Tenn.)  82. 

Pacific  Nat.  Bank,  102  N.  Y.  464,  and  For  the  formal  parts  of  a  petition  in  a 

is  copied  from  the  records.     An  order  particular  jurisdiction  see  the  title  Pe- 

of  restitution   was  entered,  which  was  titions,  vol.  13,  p.  887. 

affirmed  on  appeal.  2.  See,  generally,  supra,  note  i,  p.  522. 

1.  Petition    for   restitution    has   been  3.  Restitution  was  ordered  as  prayed 

filed  in  some  cases.    McCracken  z/.  Paul,  for. 

65  Ark.  553;  Brightly  z'.  McAleer,  4  Pa.  4.  The  matter  to  be  supplied  within 

Super.  Ct.  563;  Blair  v.    Pathkiller,   5  []  will  not  be  found  in  the  reported  case. 
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costs  of  stay  of  execution,  sheriff's  costs  and  costs  of  appeal  to  your 
honorable  court,  aggregating  %212.91. 

That  your  petitioner  is  advised  and  believes  that  the  reversal  of 
said  judgment  by  your  honorable  court  entitles  him  to  an  order  of 
restitution  under  the  Act  of  June  24,  1895,  P.  L.  212,  219,  wherein 
it  is  provided,  that  if  money  is  collected  upon  execution  issued  upon 
a  judgment  or  decree  which  is  afterwards  reversed,  the  Superior  Court 
may  make  an  order  of  restitution. 

Your  petitioner,  therefore,  prays  your  honorable  court  to  make  an 
order  of  restitution,  directing  the  said  F.  F.  Brightly  to  repay  your 
petitioner  the  said  sum  of  %212.91. 

\F.  F.  Brightly. 

(  Verification.  )^]2 

III.  AFFIDAVIT  SUPPORTING  MOTION  FOR  RESTITUTION.^ 
Form  No.  i  7  9  2  7  .■» 

Supreme  Court,  General  Term  —  First  Department. 
•  The  Market  National  Bank  of  New  York  ' 
against 
The  Pacific  National  Bank  of  Boston. 
City  and  County  of  New  York,  ss.  : 
Elihu  Root,  being  duly  sworn,  says : 

I  am  one  of  the  attorneys  for  the  Pacific  National  Bank  of  Boston, 
specially  appearing  in  the  above  entitled  action,  for  the  purpose  of 

1.  For  a  form  of  verification  in  a  par-  Murray  v.  Emmons,  26  N.  H.  523; 
ticular  jurisdiction  see  the  title  Verifi-  Martin  v.  Rector,  28  Hun  (N.  Y.)  409; 
CATIONS.  Sheridan  v.  Mann,  (Supreme  Ct.  Spec. 

2.  The  m.atter  enclosed  by  and  to  be  T.)  5  How.  Pr.  (N.  Y.)  201;  Safford  ». 
supplied  within  [  ]  will  not  be  found  in  Stevens,  2  Wend.  (N.  Y.)  158. 

the  reported  case.  In  Reynolds  v.  Reynolds,  (Cal.  1885) 

3.  Necessity  of  Affidavit.  — The  prac-  8  Pac.  Rep.  184,  the  court  held  that  the 
tice  of  filing  an  affidavit  in  proceedings  affidavit  must  show  that  money,  resti- 
for  restitution  is  recognized  in  Rey-  tution  of  which  is  sought,  was  paid 
nolds  V.  Reynolds,  (Cal.  1885)  8  Pac.  after  and  in  consequence  of  the  judg- 
Rep.    184;   Murray   v.  Emmons,  26  N.  ment  appealed  from. 

H.  523;   Martin   v.  Rector,  28  Hun  (N.  More  Land  Taken  than   Becovered  by 

Y.)  409;  Sheridan  v.   Mann,  (Supreme  Verdict.  —  In   an   action    of   ejectment, 

Ct.    Spec.   T.)  5  How.   Pr.  (N.  Y.)  201;  where  the  defendant  moved  for  a  writ 

Hall    V.    Emmons,    (N.  Y.    Super.    Ct.  of  restitution  on   an  affidavit  that  the 

Gen.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)435;  lessors  of  the  plaintiff  had  taken  pos- 

Jackson  z/.  Hasbrouck,  5  Johns.  (N.  Y.)  session    of    more    land    than    was    re- 

366;  Safford  v.  Stevens,  2  Wend.  (N.  Y.)  covered  by  the  verdict,  it  was  held  that 

158.  the    court   would   order   a   restitution. 

Ex  Parte  Affidavit.  —  In   Morton    v.  Jackson  v.  Hasbrouck,  5  Johns.  (N.  Y.) 

Sanders,  2  J.   J.   Marsh.  (Ky.)  192,   it  366. 

was  held  irregular  to  receive  and  act  4.  New  York.  —  Code  Civ.   Proc,  § 

on  an    ex    parte   and  ex   judicial   affi-  1292. 

davit.  See  also,  generally,  supra,  note  3,  this 

Bequisites    of    Affidavit,    Generally.  —  page. 

For  the  formal  parts  of  an  affidavit  in  This  is  the  form  of  affidavit  support- 

a  particular  jurisdiction    see   the    title  ing  motion  in  the  case  of  Market  Nat. 

Affidavits,  vol.  i,  p.  548.  Bank  v.  Pacific  Nat.   Bank,  102  N.  Y. 

Satisfaction  of  Judgment  Shown.  —  Affi-  464,    and    is   copied   from  the  records, 

davit   must  establish    the   fact  of   the  An    order   of   restitution  was   entered, 

satisfaction  of  the  judgment  reversed,  which  was  affirmed  on  appeal. 
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moving   and  setting   aside   the   judgment   and  process  hereinafter 
mentioned. 

On  November  19,  i881,  an  attachment  was  issued  out  of  this  court 
at  the  suit  of  the  plaintiff  against  the  defendant,  for  the  sum  of 
$^4,390. 

On  the  same  day  a  levy  was  made  under  the  attachment  by  service 
of  a  copy  and  certificate  on  the  National  Park  Bank  of  the  city  of 
New  York,  where  the  defendant  had  a  deposit  exceeding  the  amount 
of  the  attachment. 

On  the  20th  day  oi  January,  i882,  the  said  attachment  was  vacated 
by  an  order  of  the  special  term  of  this  court. 

On  the  22d  of  May ,  i882,  Lewis  M.  Price,  Esq.,  was  duly  appointed 
receiver  of  the  defendant,  the  Pacific  National  Bank  of  Boston,  by  the 
Comptroller  of  the  Currency,  pursuant  to  the  statutes  of  the  United 
States.  A  duly  certified  copy  of  such  appointment  is  annexed 
hereto. 

On  the  6th  of  July,  i882,  the  order  vacating  the  said  attachment 
was  reversed  by  the  general  term  of  this  court  in  this  department. 

On  the  same  6th  of  July,  i882,  a  judgment  was  entered  in  the 
action  in  favor  of  the  plaintiff  and  against  the  defendant  for  $25,398.47, 
service  of  the  summons  in  the  action  having  been  made  out  of  the 
state  under  an  order  of  publication. 

On  the  J2th  of  July,  i882,  a  new  order  to  show  cause  why  the 
attachment  should  not  be  vacated  was  granted. 

On  the  3rd  of  October,  i882,  the  motion  to  vacate  under  this  last 
order  to  show  cause  was  denied. 

On  the  3rd  day  of  October,  \882,  the  sheriff  of  the  county  of  New 
York  levied,  collected  and  received  from  the  said  National  Park 
Bank,  as  I  am  informed  by  the  officers  of  the  said  bank,  the  sum  of 
$26,086.81,  under  a  writ  of  execution,  theretofore  issued  out  of  this 
court  in  this  action,  to  the  said  sheriff  by  the  plaintiff  against  the 
defendant,  dated  July  6th,  \882,  for  $25,393.4.7,  upon  the  said  judg- 
ment of  July  6th,  i882,  and  by  the  indorsement  of  which  the  said 
sheriff  was  required  to  levy  and  coW^ct  $25, 393. 47,  with  interest  from 
the  6th  of  July,  i882,  besides  his  fees.  The  said  $26,086.81  so  paid 
to  the  sheriff  by  the  said  National  Park  Bank  was  paid  by  the  said 
Park  Bank  as  and  for  money  of  the  defendant,  and  the  defendant 
had  at  that  time  on  deposit  with  the  said  National  Park  Bank  that 
sum,  and  the  said  sum  so  paid  was  therefore  charged  against  the  said 
defendant  by  the  said  National  Park  Bank. 

Thereafter  and  on  or  about  the  11th  day  of  May,  i883,  the  order  of 
the  special  term  refusing  to  vacate  the  said  attachment  was  reversed 
by  the  general  term  of  this  court  in  this  department,  and  the  said  war- 
rant of  attachment,  and  the  said  judgment  entered  on  the  6th  day  of 
July,  i883,  and  the  levy  under  the  said  attachment  and  the  said  judg- 
ment were,  and  each  of  them  was  vacated  and  set  aside  by  the  court 
on  the  defendant's  motion. 

The  said  order  of  the  general  term  was  thereafter  affirmed  by  the 
Court  of  Appeals,  and  the  order  of  the  Court  of  Appeals  affirming  the 
same  was  duly  made  the  order  of  this  court  on  the  1st  day  of  Decem- 
ber, \88S. 
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The  said  receiver  has  demanded  that  the  plaintiff  should  make 
restitution  of  the  sum  thus  received  by  it  under  the  attachment, 
judgment  and  execution  so  vacated  and  set  aside,  but  the  plaintiff 
has  nevertheless  refused  and  still  refuses  so  to  do  as  I  am  informed 
and  believe. 

Elihu  Root. 
Subscribed  and  sworn  to  before  me  this<?M  day  of  December,  i885, 
Alex  T  Mason,  Notary  Public,  N.  Y.  Co. 


IV.  ORDER  OF  RESTITUTION.! 
Form  No.  17928.* 

At  a  general  term  of  the  Supreme  Court  held  in  and  for  the  First 
Department,  at  the  county  court-house  in  the  city  of  New  York,  on 
the  29th  day  oi  January,  1886. 

Present:  The  Hon.  Noah  Davis,  Presiding  Justice. 


Hon.  /ohn  R.  Brady,  \  T^g^j^^gg 
Hon.  Charles  Daniels,  \  ■' 


The  Market  Natiofial  Bank  of  New  York 
against 

The  Pacific  National  Bank  of  Boston. 

The  warrant  of  attachment  issued  in  this  action  on  the  19th  of 
November,  1S8I,  and  the  judgment  entered  herein  on  the  6th  day  of 


1.  For  the  formal  parts  of  an  order  in  a 
particular  jurisdiction  consult  the  title 
Orders,  vol.  13,  p.  356. 

Precedent.  —  In  Northwestern  Fuel 
Co.  V.  Brock,  139  U  .  S.  216,  is  set  out 
the  following  judgment  of  restitution. 

"  Now,  this  4(A  day  of  December,  a.  d. 
l8(?9,  this  cause  again  coming  before 
the  court,  upon  the  motion  by  defend- 
ants for  a  judgment  in  restitution  for 
money  collected  by  the  plaintiff  on  the 
original  judgment  herein,  which  origi- 
nal judgment  was  reversed  by  the 
supreme  court,  as  it  appears  from  its 
mandate  as  filed  herein,  and  plaintiff 
appearing  by  Messrs.  Henderson,  Hurd, 
Daniels  &}=  Kiesel,  its  attorneys,  and  the 
defendants  appearing  by  Charles  A. 
Clark,  their  attorney,  and  the  plaintiff 
having  failed  to  amend  its  pleadings  so 
as  to  show  jurisdiction  of  this  court  as 
to  the  subject  matter  of  the  action,  and 
the  court  finding  that  the  plaintiff  has 
collected  from  the  defendants  on  the 
original  judgment  herein  in  favor  of 
plaintiff  and  against  defendants  the  sum 
of  six  hundred  twenty-nine  and  2J-100 
dollars  on  the  first  day  of  May,  1SS4, 
which  said  sum,  with  interest  thereon 
at  six  per  centum  per  annum  from  said 
date,  the  defendants  are  entitled  to  re- 


cover back  from  the  plaintiff,  because 
said  original  judgment  herein  has  been 
and  is  reversed  and  set  aside: 

It  is  therefore  ordered  and  adjudged 
by  the  court  that  the  defendants,  i?.  G. 
Brock  and  T.  G.  McKenzie,  do  have  and 
recover  of  and  from  the  plaintiff,  the 
Northwesterti  Fuel  Company,  the  sum  of 
eight  hundred  and  forty  dollars  {%846), 
with  interest  thereon  at  six  per  cent,  per 
annum  until  paid,  together  with  the 
costs  of  this  action,  taxed  at  %22.jo, 
with  judgment  for  said  costs  against 
C.  W.  Eaton,  surety  on  the  cost  bond 
filed  herein,  and  that  said  plaintiff  pay 
said  sums  into  this  court  within  tiventy 
{20)  days,  in  default  of  which  payment 
defendants  shall  have  execution  there- 
for. To  all  of  which  the  plaintiff  at 
the  time  excepted. 

And  it  is  further  ordered  that  this 
action  be  now  dismissed  for  want  of 
jurisdiction  as  to  the  subject  matter  of 
this  suit." 

2.  New  York.  —  Code  Civ.  Proc. 
§  1292. 

This  is  the  form  of  order  of  restitution 
in  the  case  of  Market  Nat.  Bank  v. 
Pacific  Nat.  Bank,  102  N.  Y.  464,  and 
is  copied  from  the  records.  This  order 
was  affirmed  on  appeal. 


637 


Volume  16. 


17928.  RESTITUTION,  17928. 

July,  iS83,  having  been  vacated  and  set  aside  by  the  order  of  the 
general  term  of  this  court  in  this  department,  dated  May  11th,  iS83, 
and  filed  May  16th,  iS83,  and  the  said  order  having  been  affirmed  by 
the  Court  o/  Appeals,  and  the  order  of  the  Court  of  Appeals  affirming 
the  same  having  been  made  the  order  of  this  court  on  the  1st  day  of 
December,  12)83,  and  the  defendant  having  moved  pursuant  to  the 
provisions  of  sections  1292  and  1323  of  the  Code  of  Civil  Procedure 
for  restitution  of  property  lost  under  the  said  erroneous  attachment 
and  judgment,  and  the  said  motion  having  come  on  to  be  heard,  and 
the  defendant  having  filed  and  read  in  support  of  said  motion  the 
affidavit  of  Elihu  Root,  Esq.,  verified  December  8th,  i885,  and  a  certi- 
fied copy  of  the  appointment  of  Lewis  M.  Price,  as  receiver  of  the 
defendant,  and  the  plaintiff  having  filed  and  read  in  opposition  to 
said  motion  the  affidavit  of  Alfred B.  Campbell,  \en^e6.  January  7th, 
i886,  and  it  appearing  by  the  said  affidavits  and  all  the  papers  and 
proceedings  in  the  action  remaining  on  file  in  the  office  of  this  court 
and  in  the  office  of  the  clerk  of  the  county  of  JVew  York,  that  the  sum 
of  ^6,086.81  of  the  property  of  the  defendant  was  collected  and 
received  by  the  sheriff  of  the  county  of  New  York,  under  said  errone- 
ous warrant  of  attachment  and  judgment  upon  the  <?^  day  of  October, 
i882,  and  that  said  %26,086.81  was  on  that  day  lost  to  the  defendant 
by  means  of  the  said  erroneous  attachment  and  judgment,  and  it  also 
appearing  that  on  the  22d  day  of  May,  iS82,  Lewis  M.  /'r;V<^  was  duly 
appointed  receiver  of  said  defendant  by  the  Comptroller  of  the  Cur- 
rency of  the  United  States,  and  it  also  appearing  that  the  said  receiver, 
on  or  about  December  13th,  i883,  commenced  an  action  in  the  Circuit 
Court  of  the  United  States  in  and  for  the  Southern  District  oi  New 
York  against  the  National  Park  Bank  of  the  city  of  New  York,  and 
that  on  or  about  December  3d,  i885,  the  said  receiver  commenced  an 
action  in  the  Circuit  Court  of  the  United  States  in  said  district  against 
the  plaintiff  in  this  action,  and  that  both  of  the  said  actions  relate  to 
the  money  paid  to  the  sheriff  as  aforesaid  on  the  3d  day  of  October, 
i882,  and  this  court  having  required,  as  a  condition  of  compelling 
restitution,  that  the  said  receiver  should  consent  to  the  discontinuance 
of  both  of  the  said  actions  in  the  Circuit  Court  of  the  United  States 
and  pay  to  the  plaintiff  or  its  attorneys  the  sum  of  %51.00-100,  the 
amount  of  the  taxable  costs  and  disbursements  in  the  said  two  actions, 
and  the  said  receiver  having  complied  with  the  said  condition  by 
causing  consents  to  the  discontinuance  of  the  said  actions  to  be  exe- 
cuted by  his  attorneys  therein,  and, by  tendering  such  consents,  now, 
here  in  open  court  .to  this  plaintiff,  and  filing  the  same  with  the  clerk 
of  this  court  for  delivery  to  the  plaintiff  and  tendering  the  said  sum 
of  %51.00-100  to  the  plaintiff's  attorneys. 

Now  after  hearing  Elihu  Root,  Esq.,  for  the  motion  and  Abram 
Wakeman,  Esq.,  in  opposition  thereto, 

It  is  ordered  that  the  defendant  recover  of  the  plaintiff  the  sum  of 
%2e,08e.81,  with  %lt,32643,  the  interest  thereon  at  the  rate  of  five  per 
cent,  per  annum  from  the  3d  day  of  October,  i882,  to  the  date  of  this 
order,  amounting  in  the  aggregate  to  $30,4-13.24,  and  that  the  defendant 
have  execution  for  the  said  sum  and  interest,  and 

It  is  further  ordered,  that  satisfaction  of  the  recovery  herein  pro- 
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vided  for  shall  be  made  by  payment  to  Lewis  M.  Price^  Esq.,  receiver 
of  the  Pacific  National  Bank  of  Boston,  or  the  attorneys  for  the 
defendant  in  this  action,  as  the  attorneys  of  the  said  receiver. 

James  A.  Flack,  Clerk. 

V.  WRIT  OF  RESTITUTION.! 
1.  In  General. 

Form  No.  i  7929.' 

State  of  South  Dakota,  \  In  Circuit  Court. 
County  of  Hughes.         \  6'<f^t7«^  Judicial  Circuit. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
The  State  of  South  Dakota  to  the  Sheriff  of  Hughes  County,  Greeting: 

Whereas,  John  Doe,  plaintiff,  lately,  that  is  to  say  at  the  November 
term,  a.  d.  i85,9,  recovered  a  judgment  against  ^zV/^ar^^t?^,  defend- 
ant, late  of  said  county,  in  a  certain  action  for  the  sum  of  nine  hun- 
dred dollars  damages,  and  the  further  sum  of  twenty  dollars  costs  in 
that  behalf  expended,  whereof  the  said  Richard  Roe  was  convicted, 
as  by  the  record  and  proceedings  thereof,  which  for  certain  causes 
of  error  we  lately  caused  to  be  brought  into  our  said  Circuit  Court, 
appears: 

And  whereas,  by  reason  of  divers  errors  in  the  said  record  and 
proceedings  and  also  in  giving  the  judgment  aforesaid,  the  said  C/rrw// 
Court  have  reversed  and  totally  annulled  the  same,  and  have  further 
considered  and  adjudged  that  said  Richard  Roe  be  restored  to  all 
things  which  he  has  lost  on  occasion  of  the  judgment  aforesaid; 

And  whereas  the  said  John  Doe,  on  pretense  of  the  said  former 
judgment,  has  had  his  execution  of  the  damages  aforesaid,  and  is  yet 
possessed  thereof,  as  we  have  been  informed; 

We  therefore  command  you,  that  if  it  can  be  made  to  appear  to 
you  that  the  %2a^  John  Doe  X^^.?,  had  his  execution  of  the  damages 
aforesaid,  by  virtue  of  the  judgment  aforesaid,  then  without  delay 
you  cause  the  said  Richard  Roe  to  have  full  restitution  of  the  said 
amount  of  damages  and  costs  as  aforesaid;  and  if  you  cannot  cause 
him  to  have  restitution  thereof,  then  that  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  said  John  Doe,  in  your  county,  you  cause 
to  be  made  the  said  sum  of  nine  hundred  and  twenty  dollars,  and  cause 
that  money  to  be  delivered  without  delay  to  the  said  Richard  Roe. 
And  in  what  manner  you  shall  execute  this  writ  certify  to  this 
Circuit  Court  within  twenty  days  from  the  date  hereof,  and  have  you 
then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8887). 

1.  Necessity  of  Writ.  —  Restitution  of  Y.)  17;  Benscotter  v.  Long,  167  Pa.  St. 

property  which  went  to  satisfy  a  judg-  595. 

ment  subsequently  reversed  is  properly  For  the  formal  parts   of   a   writ  in  a 

enforced  by  a  writ  of  restitution.    Mar-  particular    jurisdiction    see    the     title 

tin  V.  Woodruff,  2  Ind.  237;  Dawley  v.  Writs. 

Brown,  (Supreme  Ct.)  43  How.  Pr.  (N.  2.  South  Dakota.  —  Stat.  (1901),  §6387. 
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2.  Of  Lands  Taken  Possession  Of  Under  Writ  of  Habere 
Facias  Possessionem.^ . 

Form  No.  17930.* 
(Robinson's  F.  (Va.)  p.  390,  No.  68.) 

Commonwealth  of  Virginia  to  the  sheriff  of  the  county  of  Amhersty 
greeting: 

Whereas,  at  the  court-house  of  the  said  county,  on  the  tenth  day 
of  May^  igOO,  Abraham  Kent  2ind  Jeremiah  Mason,  Gent.,  justices  of 
this  county,  attended  and  constituted  a  court  for  the  trial  of  the 
complaint  oi  John  Doe  against  Richard  Hoe,  for  forcibly  turning  him 
out  of  possession  (or  unlawfully  turning  him  out  of  possession  or 
unlawfully  holding  him  out  of  possession)  of  a  certain  tenement  con- 
taining {stating  of  what  tenement  consisted')  lying  (stating  position), 
whereupon  such  proceedings  were  had  in  our  said  court  that  by  the 
judgment  of  our  said  court  the  said  John  Doe  recovered  against  the 
said  Richard  Roe  possession  of  the  tenement  aforesaid,  and  his  costs 
by  him  in  that  behalf  expended,  and  a  writ  of  habere  facias  posses- 
sionem was  awarded  to  cause  the  said  John  Doe  to  have  such  posses- 
sion, and  by  virtue  of  the  said  writ  he  obtained  such  possession; 
and  whereas,  afterwards,  a  writ  of  supersedeas  was  allowed  to  the 
said  judgment,  and  such  proceedings  were  had  upon  the  said  writ  of 
supersedeas  in  our  Circuit  Superior  Court  of  law  and  chancery  for 
the  said  county,  that  by  our  said  Circuit  Superior  Court  it  was  con- 
sidered that  the  judgment  aforesaid  should  be  reversed  and  annulled, 
and  that  the  said  Richard  Roe  should  be  restored  to  the  possession 
which  he  had  lost  by  reason  of  the  said  judgment,  for  which  purpose  a 
writ  of  restitution  was  awarded  to  hini,  as  appears  of  record ;  therefore, 
we  command  you  that  without  delay  you  cause  the  said  Richard  Roe 
to  be  restored  to  the  possession  of  the  tenement  aforesaid.  And  in 
what  manner  you  shall  execute  this  writ  make  known  to  our  said 
Circuit  Superior  Court  on  the  first  Tuesday  of  November  ruxt.  And 
have  then  there  this  writ. 

Witness  (concluding  as  in  Form  No.  8^53). 

See  also,  generally   supra,  note  i,  p.  3  A.  K.  Marsh.  (Ky.)392;  Keen  v.  Den, 

529.  17  N.  J.  L.  313;  Dawley  v.  Brown.  (Su- 

1.  Necessity  of  Writ.  —  Restitution  of  preme   Ct.)  43   How.    Pr.^  (N.   Y.)  17; 

land  taken  by  virtue  of  a  writ  of  habere  Greer  v.  McClelland,  I  Phila.  (Pa.)  128, 

facias  possessionem,  which  was  issued  7  Leg.  Int.  (Pa.)  202. 

on  a  judgment  subsequently  reversed,  For  the  formal  parts  of  a   writ   in  a 

is    properly    enforcecf  by    a    writ    of  particular     jurisdiction    see    the    title 

restitution.     Smith  v.   Robinson,  i  T.  Writs. 

B.  Mon.  (Ky.)  14;  Smith  v.  Hornback,  2.  See,  generally,  jw/ra,  note  i,  p.  529. 
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RETRAXIT. 

By  Harold  N.  Eldridge. 
I.  RETRAXIT,  531. 
II.  JUDGMENT  OF  RETRAXIT,  532. 
III.  PLEA  OF   JUDGMENT  OF   RETRAXIT   IN   FORMER   ACTION  FOR 

SAME  CAUSE,  533. 

I.  RETRAXIT.! 


1.  Definition.  —  A  retraxit  is  a  public 
and  voluntary  renunciation  by  the 
plaintiff  of  his  suit  or  cause  of  action 
in  open  court,  and  if  this  is  done  and  a 
judgment  is  entered  up  thereon  the 
right  of  action  is  forever  gone.  Bro- 
ward V.  Roche,  21  Fla.  465;  Cunning- 
ham V.  Schley  68  Ga.  105;  Cox  v. 
Griffin.  17  Ga.  249;  Justices  v.  Selman, 
6  Ga.  432;  Eagin  v.  Musgrove,  Phil. 
L.  (61  N.  Car.)  13;  Lowry  ,v.  McMil- 
lan, 8  Pa.  St.  157.  It  is  a  voluntary 
acknowledgment  that  the  plaintiff  hath 
no  cause  of  action  and  therefore  will 
not  proceed  further.  Harris  v.  Pres- 
ton, 10  Ark.  201;  Coffman  v.  Brown,  7 
Smed.  &  M.  (Miss.)  125;  Pinner  v.  Ed- 
wards, 6  Rand.  (Va.)  675;  Beecher's 
Case,  8  Coke  58. 

Distinguished  from  Other  Pleadings. — 
By  reason  of  the  fact  that  a  retraxit 
operates  as  a  bar  to  any  future  action 
founded  on  the  same  cause,  it  is  dis- 
tinguished from  other  pleadings  where 
such  future  action  is  not  barred,  such 
as  a  discontinuance.  Bullock  z/.  Perry, 
2  Stew.  &  P.  (Ala.)  319.  Or  a  dismissal. 
Evans  v.  McMahan,  i  Ala.  45;  Bullock 
V.  Perry,  2  Stew!  &  P.  (Ala.)  319;  Jus- 
tices V.  Selman,  6  Ga.  432;  Walker  v. 
St.  Paul  City  R.  Co.,  52  Minn.  127: 
Pinner  I/.  Edwards,  6  Rand.  (Va.)675; 
Coffman  v.  Russell,  4  Munf.  (Va.) 
207;  Hoffman  v.  Porter,  2  Brock.  (U. 
S.)  156;  Welch  V.  Mandeville,  i  Wheat. 


(U.  S.)  233.  Or  a  nonsuit.  Thomason 
V.  Odum,  31  Ala.  108;  Evans  v.  Mc- 
Mahan, I  Ala.  45;  Bullock  v.  Perry,  2 
Stew.  &  P.  (Ala.)  319;  Hallack  v.  Loft, 
19  Colo.  74;  Herring  v.  Poritz,  6  111. 
App.  208;  Wohlford  v.  Compton,  79 
Va.  333;  Pinner  v.  Edwards,  6  Rand. 
(Va.)  675;  South  Branch  R.  Co.  v. 
Long,  26  W.  Va.  692;  U.  S.  v.  Parker, 
120  U.  S.  89;  3  Bl.  Comm.  296.  Or  a  nolle 
prosequi.  Broward  v.  Roche,  21  Fla. 
465;  Lambert  v.  Sandford,  2  Blackf. 
(Ind.)  137;  Harris  v.  Tiffany,  8  B.  Mon. 
(Ky.)'225;  Coffman  v.  Brown,  7  Smed. 
&  M.  (Miss.)  125;  State  v.  Primm,  61 
Mo.  166:  Minor  v.  Mechanics'  Bank, 
I  Pet.  (U.  S.)  46;  Cooper  v.  Tiffin,  3  T. 

R.  511- 

Not  Everjrwhere  Becognized.  —  In  Min- 
nesota, a  retraxit  has  never  been  recog- 
nized. Walker  v.  St.  Paul  City  R.  Co., 
52  Minn.  127.  And  in  Pennsylvania  it 
is  said  that  "a  technical  retraxit  has 
been  and  is  almost  unknown  in  the 
practice  of  this  state."  Lowry  v.  Mc- 
Millan, 8  Pa.  St.  157. 

Unknown  to  Criminal  Law.  —  In  Wor- 
tham  V.  Com.,  5  Rand.  (Va.)  669,  the 
court  says:  "  A  retraxit  is  believed  to 
be  unknown  to  the  criminal  law,  at 
least  so  far  as  it  regards  a  prosecution 
at  the  suit  of  the  commonwealth." 

When  Entered.  —  A  retraxit  cannot  be 
entered  before  plaintifT  has  declared, 
and  if  entered  before  it  has   but   the 
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Form  No.  i  7  9  3  i  .* 
(^Title  of  court  and  cause  as  in  Form  No.  15SS0.) 
The  said  plaintiff  comes  in  his  proper  person  and  here  in  open 
court  acknowledges  that  he  cannot  support  the  above  entitled  action, 
and  voluntarily  withdraws  the  same  and  renounces  the  cause  thereof. 

yoAn  Doe. 

II.  Judgment  of  Retraxit.^ 

Form  No.  17932.' 

(Robinson's  F.  (Va.),  p.  96,  No.  7.) 
{Title  of  court  and  cause  as  in  Form  No.  11882.^ 
This  day  came  the  plaintiff  in  his  proper  person,  and  here  in  open, 

In  Barnard  v.  Daggett,  68  Ind,  305 
the  retraxit  was  as  follows: 

"  Plaintiff,  in  consideration  that  there 
is  a  question  as  to  the  report  ol  the 
referees  covering  all  matters  in  com- 
plaint, hereby  releases  and  abandons 
all  claims  and  demands  in  said  com- 
plaint specified,  except  the  Turner  and 
Betiion  bill  and  the  %6o.oo  for  building 
said  dam,  and  agrees  that  as  to  said 
items  released  a  judgment  may  be  ren- 
dered in  favor  of  defendant.  October 
26th,  1876. 

Charles  Daggett,  per  Mack." 

An  objection  to  the  filing  of  this  re- 
traxit was  overruled. 

Insufficient.  —  In  Eagin  v.  Musgrove, 
Phil.  L.  (6i  N.  Car.)  13,  it  was  held 
that  an  entry  of  the  words  "Settled 
and  dismissed,  costs  paid  in  office,  re- 
ceived tax  fee,  y.  L.  H.  Att'y.,"  made 
by  plaintiff  upon  the  appearance  docket, 
before  the  return  term  of  the  writ,  did 
not  amount  to  a  retraxit.  The  court 
said:  "  It  may  be  proper  to  remark 
that  the  entry  has  neither  the  form  nor 
the  substance  of  a  retraxit.  A  retraxit 
is  a  'renunciation'  of  his  suit  by  the 
plaintiff.  The  entry  here  is  that  it  was 
'  settled,'  which  implies  that  it  was  set- 
tled by  the  parties." 

1.  See,  generally,  supra,  note  i,  p.  531. 

2.  Beqtiisites  of  Judgment,  Generally.  — 
For  the  formal  parts  of  a  judgment  in 
a  particular  jurisdiction  see  the  title 
Judgments  and  Decrees,  vol.  10,  p.  645. 

Entry  by  Plaintiff  in  Person.  —  A  judg- 
ment  of  retraxit,  vvhich  is  as  complete 
a  bar  as  a  judgment  on  verdict,  can 
only  be  entered  by  the  plaintiff  in  per- 
son, but  a  recital  in  the  judgment 
entered  that  "  the  parties  came  by  at- 
torney  and  the  plaintiff  enters  a  re- 
traxit," shows  sufficiently  that  the 
retraxit  was  entered  by  the  plaintifif  in 
person.  Thomason  v.  Odum,  31  Ala. 
iq8. 


effect  of  a  nonsuit.  Eagin  v.  Musgrove, 
Phil.  L.  (61  N.  Car.)  13;  Lowry  v.  McMil- 
lan, 8  Pa.  St.  157. 

Entered  to  Part  of  Declaration.  —  A  re- 
traxit may  be  entered  as  to  one  or 
more  counts  of  the  declaration.  South 
Branch  R.  Co.  v.  Long,  26Wa.Va.  692. 

By  Whom  Entered  —  Generally.  —  At 
common  law,  an  attorney  cannot  enter 
a  retraxit.  Lambert  v.  Sandford,  2 
Blackf.  (Ind.)  137;  Harris  v.  Tiffany,  8 
B.  Mon.  (Ky.)  225;  Kellogg  v.  Gilbert, 
10  Johns.  (N.  Y.)  220;  Beecher's  Case,  8 
Coke  58.  It  must  be  made  by  plaintiff 
in  person  in  open  court.  Thomason  v. 
Odum,  31  Ala.  108;  Merritt  v.  Camp- 
bell, 47  Cal.  542;  Hallack  v.  Loft,  19 
Colo.  74;  Lowry  v.  McMillan,  8  Pa.  St. 
157;  Muse  V.  Farmers  Bank,  27  Grait. 
(Va.)  252. 

Under  Statute  —  By  statute,  in  some 
states,  a  retraxit  may  be  entered  by 
an 'attorney.  Westbay  v.  Gray,  116 
Cal.  660;  Merritt  v  Campbell,  47  Cal. 
542;  Barnard  r.  Daggett,  68  Ind.  305. 

Precedents — Sufficient.  —  In  Harris  v. 
Preston,  10  Ark.  201.  the  retraxit  was 
as  follows: 

"And  the  said  plaintiff.  Love  M.  Har- 
ris, comes  into  open  court  here  in  his 
own  proper  person  and  enters  his  re- 
traxit in  the  above  suit,  and  volun- 
tarily renounces  all  right,  title  and 
interest  whatsoever  he  has  or  may  have 
against  defendants,"y(7/4«  Preston,  Jr., 
z.v\dJohn  L.  Gervais,  in  the  above  suit. 
Love  M.  Harris." 

The  court  said:  "  We  will  not  under- 
take to  decide  that  the  retractor  has  by 
his  act  divested  himself  of  every  vestige 
of  title  vvhich  he  possessed;  but  what- 
ever title  may  remain  in  him  is  evi- 
dently so  restricted  by  the  retraxit  as 
to  place  it  beyond  the  power  of  the  re- 
tractor or  his  assigns  to  set  up  or  as- 
sert his  claim  against  the  defendant  or 
anyone  who  may  hold  under  him." 
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court  he  acknowledges  that  he  cannot  support  his  action,  and  volun- 
tarily withdraws  the  same  and  renounces  the  cause  thereof:  where- 
fore, on  the  motion  of  the  defendant,  by  his  attorney,  it  is  considered 
by  the  court  that  the  plaintiff  take  nothing  by  his  bill,  but  for  his 
false  clamor  be  in  mercy,  etc.,  and  that  the  defendant  go  thereof 
without  day,  and  recover  against  the  plaintiff  his  costs  by  him  about 
his  defense  expended. 

III.  PLEA  OF  JUDGMENT  OF   RETRAXIT    IN  FORMER   ACTION  FOR 

SAME  CAUSE.i 


1.  Eetraxit  a  Complete  Bar.  —  A  re- 
traxit is  as  complete  and  effectual  a 
bar  as  if  a  verdict  had  been  rendered 
for  the  defendant.  Thomason  w.  Odum, 
31  Ala.  108;  Evans  w.  McMahan,  i  Ala. 
45;  Bullock  V.  Perry,  2  Stew.  &  P. 
(Ala.)  3ig;  Harris  v.  Preston,  10  Ark. 
201 ;  Hallack  v.  Loft,  19  Colo.  74; 
Broward  v.  Roche.  21  Fla.  465;  Cun- 
ningham V.  Schley,  68  Ga.  105;  Justices 
V.  Selman,  6  Ga.  432;  Herring  v.  Poritz, 
6  111.  App.  208;  Coffman  v.  Brown,  7 
Smed.  &  M.  (Miss.)  125;  Kellogg  v. 
Gilbert,  10  Johns.  (Nf.  Y.)  220;  Wilkin- 
son V.  Gilchrist,  5  Ired.  L.  27  (N.  Car.) 
228;  Lowry  v.  McMillan,  8  Pa.  St.  157; 
Wohlford  V.  Compton,  79  Va.  333; 
Pinner  v.  Edwards,  6  Rand.  (Va.)  675; 
South  Branch  R.  Co.  v.  Long,  26  \V. 
Va.  692;  U.  S.  V.  Parker,  120  U.  S.  89; 
Hoffman  v.  Porter,  2  Brock.  (U.  S.) 
156,  3  Bl.  Com.  296;  Beecher's  Case, 
8  Coke  58. 

Special  Plea  of  Betrazit. — In  Mississippi, 
it  has  been  held  that  the  special  plea 
of  retraxit  is  a  good  plea  under  the 
practice  of  that  state,  and  it  is  therefore 
error  to  strike  such  a  plea  out  and 
treat  it  as  a  nullity.  Williams  v. 
Northern  Bank,  7  Smed.  &  M.  (Miss.) 
28. 

Beqtiisites  of  Plea,  Oenerally.  —  For 
the  formal  parts  of  a  plea  in  a  par- 
ticular jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  918. 

Effect  of  Words  "and  Dismissed  the 
Same."  —  In  Evans  v.  McMahan,  i  Ala. 
45,  the  plea  was  in  form  almost  a 
literal  transcript  of  the  plea  furnished 
by  Chitty  and  set  out  in  the  text,  the 
only  difference  being  in  the  formal 
parts  and  in  the  insertion  of  the  words 
"  and  dismissed  the  same."  The  court 
said:  "The  words  'and  dismissed  the 
same '  cannot  affect  the  plea.  They 
are  rendered  entirely  inoperative  by 
what  precedes  and  follows  them,  and 
cannot  be  understood  to  make  the  judg- 


ment pleaded  indecisive  of  the  rights 
of  the  parties,  as  a  judgment  of  dis- 
missal would  be." 

Precedent.  —  In  Williams  v.  Northern 
Bank,  7  Smed.  &  M.  (Miss.)  28,  the 
following  special  plea  is  set  out: 

"And  for  a  further  plea  in  this 
behalf,  the  said  defendants,  Benjamin 
Williams,  Hugh  Torrance  and  Sterling 
Harrison,  by  their  attorneys,  come  and 
defend  the  wrong  and  injury,  when, 
etc.,  and  say  actio  nan,  because  they 
say  that  heretofore,  to  wit.  at  the 
November  term,  i8^^,  of  the  court 
aforesaid,  on  the  ijth  day  of  said 
month,  they  the  said  defendants  named 
in  this  plea,  impleaded  the  saidy^Ji'aA 
Deloach,  who  was  then  and  there  the 
holder  of  the  said  bill  of  exchange  in 
the  plaintiff's  declaration  mentioned, by 
virtue  of  the  indorsement  of  the  said 
plaintiff  of  the  said  bill  to  the  said 
Josiah  Deloach  in  the  court  aforesaid, 
for  the  non-performance  of  the  same 
identical  promises  and  undertakings  in 
the  said  plaintiff's  declaration  men- 
tioned, and  such  proceedings  were 
thereupon  had  in  the  said  court,  that 
afterwards,  to  wit,  in  the  said  last  men- 
tioned term,  the  %a\A  Josiah  Deloach,  in 
his  own  proper  person,  came  into 
the  said  court,  and  confessed  that  he 
would  not  further  prosecute  his  said 
suit  against  the  said  defendants  in 
this  plea  named,  but  from  the  same 
altogether  withdrew  himself;  therefore 
it  was  then  and  there  considered  by 
the  court,  that  he  the  szaA  Josiah  Deloach 
should  take  nothing  by  the  said  bill, 
but  that  he  and  his  pledges  to  prose- 
cute should  be  in  mercy,  etc.;  and  that 
the  said  defendants  should  go  thereof, 
without  day,  as  by  the  record  and  pro- 
ceeding thereof,  all  remaining  in  the 
court  of  the  bench  aforesaid,  more 
fully  and  at  large  appear;  which  said 
judgment  still  remains  in  full  force 
and    effect,    not  in   the  least  reversed. 
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Form  No.  17933.' 
(3  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  477.) 

{Commencing  as  in  Form  No.  15203,  and  continuing  down  to  *)  that 
the  said  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  heretofore,  to  wit,  in  Hilary  term, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  one,  the 
said  John  Doe  impleaded  the  said  Richard  Roe  in  the  court  of  our 
said  lord  the  king,  of  the  bench,  for  the  non-performance  of  the 
same  identical  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  such  proceedings  were  thereupon  had  in  the  said 
court  of  our  said  lord  the  king,  of  the  bench  aforesaid,  that  after- 
wards, to  wit,  in  the  said  last  mentioned  term,  the  said  John  Doe 
came  into  the  said  court,  in  his  own  proper  person,  and  confessed 
that  he  would  not  further  prosecute  his  said  suit  against  the  said 
Richard  Roe,  but  from  the  same  altogether  withdrew  himself;  there- 
fore it  was  then  and  there  considered  by  the  said  court  that  the  said 
John  Doe  should  take  nothing  by  his  said  bill,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy,  etc.,  and  that  the  said 
Richard  Roe  should  go  thereof  without  day,  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  court  of  the  bench 
aforesaid,  more  fully  and  at  large  appears,  which  said  judgment 
still  remains  in  full  force  and  effect,  not  in  the  least  reversed,  satis- 
fied, or  made  void,  and  this  {concluding  as  in  Form  No.  1521J^. 

satisfied,  or  made  void.     And  this  the  prosecute  his  said  suit  against  the  said 

said  defendants,  by  the  record  and  pro-  defendant,  but  from  the  same  altogether 

ceedings  in  the  said  court,  are  ready  to  withdrew  himself,"  whereupon  it  was 

verify.     Wherefore,  etc."  considered  by  the  court   that  the  de- 

This  plea  was  not  considered  on  its  fendant  go  without  day.     A  demurrer 

merits.  was  sustained   to  this  plea,  which  was 

Insufficient    Plea.  —  In    Coffman    v.  affirmed,  on  the  ground  that  the  facts 

Brown,  7  Smed.  &  M.  (Miss.)  125,  the  pleaded  constituted  "  only  a  dismission 

defendant  pleaded  that  a  suit  had  been  of  the  suit  or  a   nolle   prosequi,"  and 

previously  brought  for  the  same  cause  did  not  "  amount  to  a  retraxit,  or  to  an 

of  action    between    the   same   parties,  acknowledgment   upon    the   record  by 

"in  which  the    plaintiff    in    his  own  the  plaintiff  that  he  had  no  cause  of 

proper   person    came   into    court   and  action." 

confessed   that   he  would  not   further  1.  See,  generally,  j«/ra,  note  i,  p.  533. 
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REVENUE   LAWS  AND  OFFICERS. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  536. 

1.    To  Recover  Salary  as  Acting  Revenue  Collector^  536. 
a,  For  Forfeiture  of  Property  on  Which  Duty  or  Tax  has  Not 
been  Paid,  537. 

a.  Information,  537. 

(i)   Under  Custom  Laws,  538. 

(a)   Where  Merchandise  was  Smuggled,  539. 

{b)    Where   Goods  taere  Fraudulently    Under- 
valued in  Invoice  and  Entry,  540, 
(2)   Under  Internal  Revenue  Laws,  542. 

{a)  Against  Distilled  Spirits,  542. 

(^)  Against  Tobacco,  544. 

b.  Monition,  545. 

c.  Notice  of  Seizure  of  Property  and  of  Hearing  on  Infor- 

mation, 546. 

d.  fudgtnent,  547. 

II.  CRIMINAL  PROSECUTION,  548. 

1.  For  Violation  of  Custom  Laws,  548. 

a.  Resisting  Custom  Officer,  548. 

b.  Smuggling  Goods  Subject  to  Duty,  549. 

(i)  In  General,  549. 

(2)  Facilitating  Transportation  After  Importation  of 
Smuggled  Goods,  551. 
%.  For  Violation  of  Internal  Revenue  Laws,  552. 

a.  Buying,  Receiving  and  Having  in  Possession  Cigars  on 

Which  Tax  had  Not  been  Paid,  552. 

b.  Carrying  on  Business,  553. 

(i)    Without  Payment  of  Required  Tax,  553. 

{a)  Of  Retail  Liquor  Dealer,  553. 

(3)  Of  Wholesale  Liquor  Dealer,  553. 
(2)  Of  Distiller  with  Intent  to  Defraud  Government 

of  Taxes  on  Spirits  Distilled,  554. 

e.  Distilling  on  Prohibited  Premises,  555. 

d.  Brewer  or  Other  Person  Selling  or  Removing  Beer  in 
Packages  with  Twice  Used  Stamps  Thereon,  555. 
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e.  Failing  to  Deface  or  Destroy  Revenue  Stamps,  556. 

(i)  On  Emptying  Distilled  Spirits  from  Cask,  556. 

(2)  Removed  from  Cask,  556. 
/.  Removing   Liquors  on  Which  Tax  had  Not  been  Paid 

to  a  Place  Other  than  a  Distillery  Warehouse,  557. 
g.  Concealing  Liquors   on   Which  Tax  had  Not  been  Paid 

and  Which  had  been  Removed  to  a  Place   Other  than 

a  Distillery  Warehouse,  558. 

iii.  petition  by  revenue  collector,  unlawfully  detained  in 
Custody  for  refusing  to  Produce  records  of  Office, 
FOR  WRIT  OF  Habeas  Corpus,  558. 

I.  Civil  ACTION. 
1.  To  Recover  Salary  as  Acting  Revenue  Collector. 

Form  No.  17934.' 

United  States  Court  of  Claims. 
Joseph  F.  Farden  ) 

vs.  [•  No.  11372. 

The  United  States.  ) 

I.  —  Petition.     Filed  April  8,  i878.  —  J.  R. 
To  the  honorable  judges  of  this  court: 

Your  petitioner  respectfully  represents  that  on  the  2Sd  day  of  Sep- 
tember, A.  D.  1 875,  he  was  deputy  collector  of  Francis  Widmer,  the 
then  collector  of  internal  revenue  for  the  second  district  of  Alabama, 
upon  which  day  the  Secretary  of  the  Treasury,  through  the  Commis- 
sioner of  Internal  Revenue,  John  W.  Douglass,  and  by  direction  of 
the  President  of  the  United  States,  acting  under  the  authority  of  the 
act  entitled  "An  act  to  amend  an  act  regulating  the  tenure  of  certain 
civil  ofifices,"  approved  April  5,  1869  (16  Stat.,  p.  6),  suspended  said 
Francis  Widmer,  and  your  petitioner  was  designated  to  perform  the 
duties  of  said  office,  and  did  perform  the  duties  thereof  from  said 
23d  da.y  of  September,  a.  d.  i87^,  to  the  10th  day  of  December,  a.  d. 
1 875,  when  your  petitioner  turned  the  same  over  to  P.  D.  Barker, 
who  had  been  confirmed  by  the  senate;  said  Francis  Widmer  died  on 
the  15th  day  of  October,  a.  d.  i875. 

Your  petitioner  further  represents  that  the  accounting  officers  of 
the  Treasury  have  neglected  and  refused  to  pay  your  petitioner  his 
salary  as  acting  collector  from  the  time  of  his  taking  possession  of 
said  office,  September  23,  i873,  up  to  the  death  of  said  Widmer,  Octo- 
ber 15,  1 875,  but  have  only  paid  him  his  salary  as  deputy  collector 
for  said  time. 

Your  petitioner  further  represents  that  the  salary  allowed  to  the 

1.  United  States.  —  Rev.  Stat.  (1878),  hundred  and  sixty-three  dollars  and  five 

§g  3148,  3149,  3150.  cents,  that  being  the  compensation  of 

This  is  the  form  of  petition  in  U.  S.  a  collector  from  September  23  to  De- 

V.  Farden.  gg  U.   S.   lo,  and  is  copied  camber    9,    1873,    inclusive,    less    the 

from  the  records.     The  court  of  claims  amount  which  had  been  paid  to  him. 

found  as  a  conclusion  of  law  that  the  The   judgment  of  the  court  of  claims 

claimant   was   entitled  to  recover  one  was  affirmed  on  appeal. 
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collector  of  said  district,  under  the  Secretary  of  the  Treasury's 
order,  dated  yi/Zy  ^5,  i87<?,  was  $3,000  per  annum,  and  the  amount 
paid  to  him  for  said  period  was  at  the  rate  of  $1,500  per  annum, 
leaving  still  due  to  your  petitioner  on  said  account  the  amount  of 
$89.67. 

Your  petitioner  further  represents  that  he  held  said  office  of  acting 
collector  of  the  second  district  of  Alabama  until  and  including  the  9th 
ddiy  oi  December,  A.  d.  i87<?,  and  his  successor  took  possession  of  said 
office  on  the  10th  day  of  December,  a.  d.  i^73. 

Your  petitioner  further  represents  that  he  has  only  been  paid  up 
to  and  including  November  30,  iS73,  and  has  not  been  paid  for  said 
m'fie  days  in  December,  iS73,  or  any  part  thereof,  and  that  the  account- 
ing officers  of  the  Treasury  refuse  to  pay  him  for  any  part  of  the  said 
«/«^days;  wherefore  your  petitioner  claims  $7.?.<?5. 

And  your  petitioner  further  shows  that  no  person  is  owner  of  or 
interested  in  this  claim  excepting  himself,  and  that  his  post-office 
address  is  Afontgomery,  Alabama;  that  he  has  at  all  times  borne  true 
faith  and  allegiance  to  the  United  States  government;  that  he  is  a 
citizen  thereof,  and  that  he  has  not  in  any  way  voluntarily  aided  or 
abetted  or  given  aid  and  encouragement  to  the  rebellion  against  the 
government  of  the  United  States. 

Your  petitioner  claims  $163.65  as  due  him  from  the  United  States; 
and  your  petitioner  will  ever  pray. 

y.  S.  Farden. 

J.  G.  Kimball,  Solicitor,  Washington,  D.  C. 

(  Verification.  )i 

2.  For  Forfeiture  of  Property  on  Which  Duty  or  Tax  has 

Not  been  Paid.  ^ 

a.  Information.' 

1.  Verification.  —  For  a  form  of  verifi-  In  U.  S.  v.  Three  Hundred  and 
cation  in  a  particular  jurisdiction  see  Ninety-Six  Barrels  Distilled  Spirits.  3 
the  title  Verifications.  Int.   Rev.   Rec.   123,  2S  Fed.   Cas.   No. 

2.  Civil  Action.  —  Information  under  16,503,  the  court  said:  "Although  the 
the  revenue  laws  of  the  United  States  technical  precision  of  an  indictment 
for  the  forfeiture  of  goods,  which  seeks  is  not  necessary,  yet  the  allegations 
no  judgment  of  fine  or  imprisonment  must  be  sufficiently  specific  to  enable 
against  any  person,  is  a  civil  action,  the  claimant  to  traverse  them  and 
Friedenstein  v.  U.  S.,  125  U.  S.  224;  the  court  to  see  that  if  true  a  viola- 
ColTey  z/.  U.  S.,  116  U.  S.  427;  Snyder  tion  of  the  statute  exists.  The  viola- 
V.  U.  S.,  112  U.  S.  216;  Dobbin's  Dis-  tion  may  be  charged  in  the  words  of 
tillery  v.  U.  S.,  96  U.  S.  395.  the    statute,    but   a   general    averment 

3.  Beqnisites  of  Information,  Generally,  that  the  statute  has  been  violated  is 
—  See  the  title  Penalties,  Forfeitures,  not  sufficient. " 

Fines  and  Amercement,  vol.  13,  p.  747.  Description  of  Property  Seized.  —  The 

In  Language  of  Statute.  —  An  informa-  information  must  describe  with  reason- 

tion   for  forfeiture   is  sufficient  which  able    certainty  the    property  on  which 

follows   the    language    of    the    statute  a   judgment   of    forfeiture    is    sought, 

under   which   it   is    drawn.     Coffey  v.  U.  S.  z/.  One  Distillery,  4  Biss.  (U.  S.)  26. 

U.  S.,  116  U.  S.  427;  U.  S.  V.  Three  Hun-  In  this  case  a  description  of  the  prop- 

dred  and  Ninety-Six  Barrels  Distilled  erty,    "  as   all  the   boilers,   stills,   and 

Spirits,  3  Int.   Rev.   Rec.  123,  28  Fed.  other  vessels  used  in  the  distillation  of 

Cas.  No.  16,503.  spirits   and   all  the   distilled   spirits  — 
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(1)  Under  Custom  Laws.^ 


being  about  twelve  barrels  —  now  in 
the  distillery  owned  by  Samuel  W. 
Walts"  was  held  insufficient. 

Conclusion.  —  The  information  should 
•contain  the  formal  conclusion  pre- 
scribed by  the  rules  of  the  supreme 
court:  "  Contrary  to  the  form  of  the 
statute  of  the  United  States  in  such 
cases  provided  as  the  case  may  re- 
quire." U.  S,  V.  Three  Hundred  and 
Ninety-Six  Barrels  Distilled  Spirits,  3 
Int.  Rev.  Rec.  114,  123,  28  Fed.  Cas. 
Nos.  16,502,  16,503. 

1.  Precedent, —  In  U.  S.  v.  A  Lot  of 
Jewelry,  etc.,  59  Fed.  Rep.  684,  an  in- 
forntation  under  the  customs  laws  was 
as  follows,  omitting  the  caption: 

"  On  the  20th  day  oijune,  in  the  year 
l89j>,  comcsjesse Johnson,  as  the  attor- 
ney of  the  United  States  of  America  for 
the  eastern  district  of  New  York,  in  a 
cause  of  seizure  and  forfeiture  of  the 
property,  under  the  revenue  and  cus- 
toms laws  of  the  said  United  States,  and 
informing  the  court:  That  on  thejM  day 
of  May,  and  the  loth  and  i6tk  days  of 
June,  in  the  year  one  thousand  eight 
hundred  and  ninety-three,  Francis  Hen- 
dricks, collector  of  customs  for  the  port 
and  collection  district  of  New  York, 
seized  on  land,  in  the  said  eastern  dis- 
trict of  New  yi5'r/&,  certain  goods,  wares, 
and  merchandise,  and  which  said  goods, 
wares,  and  merchandise,  he,  the  said 
collector,  has  now,  within  the  said 
eastern  district  of  New  York,  as  for- 
feited to  the  said  United  States  for  the 
causes  propounded  in  the  following 
articles.  That  heretofore,  about  Feb- 
ruary, March,  or  April,  i8gj,  the  goods, 
wares,  and  merchandise  were  brought 
from  a  foreign  port  and  place  —  from 
France,  or  some  other  foreign  country  — 
into  the  port  and  collection  district  of 
New  York,  \iy  Alexander  Vollkringer ,  ox 
Madame  Vollkringer,  or  Eugene  Leroux, 
ox  Jenny  Leroux,  a.\\&s  Jenny  Dolli,  or 
by  one  Flamant,  ox  Madame  Flamant,  or 
Herbert  Gailarden,  or  by  some  person 
or  persons  unknown,  and  were  found 
partly  in  the  possession  of  Eugene 
Leroux,  ox  Jenny  Dolli,  &\ia.s  Jenny  Le- 
roux, and  partly  in  the  possession  of 
certain  other  persons,  with  whom  said 
Eugene  Leroux,  ox  Jenny  Leroux,  alias 
Jenny  Dolli,  or  some  person  acting 
for  them,  had  placed  the  same  as 
security,  for  loans,  or,  as  is  commonly 
known,  had  pawned  the  same.  The 
names  of  such  other  persons  are  A.  H. 


Samuels,  J.  J.  Freel,  H.  C.  Lewis,  F- 
Freel,  M.  Brockheimer,  and  Arthur  J. 
Heaney,  in  the  said  eastern  district  of 
New  York.  That  said  goods,  wares, 
and  merchandise,  so  found  in  the  pos- 
session of  the  persons  last  above  named 
were  subject  to  duty,  and  which  were 
not,  at  the  time  of  making  entry  for 
such  goods,  wares,  and  merchandise, 
by  the  person  or  persons  having  posses- 
sion thereof,  mentioned  to  the  said 
collector  of  the  port  and  collection  dis- 
trict of  New  York,  before  whom  such 
entry  should  have  been  made,  and 
which  said  goods,  wares,  and  merchan- 
dise were  then  and  there  subject  to 
duty,  and  should  have  been  invoiced, 
but  that  no  duty  was  paid  thereon, 
contrary  to  the  provisions  of  the  statutes 
of  the  United  States  in  such  case  made 
and  provided.  That  said  Vollkringer, 
Madame  Vollktinger,  Leroux,  Jenny 
Leroux,  alias  Jenny  Dolli,  Gailarden, 
Flamant,  and  Madame  Flamant  did 
frnudulently  and  knowingly  import  or 
bring  into  the  United  States  the  said 
goods,  wares,  and  merchandise,  or  did 
assist  in  so  doing,  and  did  receive,  con- 
ceal, buy,  sell  and  pawn,  the  same 
after  importation,  knowing  the  same 
to  have  been  imported  contrary  to  law. 
And  the  said  attorney  of  the  United 
States  saith  that  all  and  singular  the 
premises  are  true,  and  that  by  reason 
thereof,  and  by  power  of  the  statutes 
in  such  case  made  and  provided,  the 
aforesaid  goods,  wares,  and  merchan- 
dise became  and  are  forfeited  to  the 
use  of  the  said  United  States,  as  in  the 
statutes  provided." 

The  court  said  of  this  information: 
"  It  is  said  that  the  information  will 
not  support  a  verdict,  because  it  con- 
tains no  averment  that  the  goods  were 
imported  contrary  to  law.  The  in- 
formation is  not  scientifically  con- 
structed, but,  treating  it  according  to 
the  contention  of  the  claimants,  as  con- 
sisting of  a  single  count,  it  contains  an 
averment  that  certain  persons  named 
did  receive  the  goods  described,  know- 
ing the  same  to  have  been  imported 
contrary  to  law.  This  averment,  by 
necessary  implication,  avers  that  the 
goods  were  imported  contrary  to  law. 
The  information  also  avers  a  seizure 
of  the  goods  by  the  collector,  within 
the  district;  that  these  goods  were  sub- 
ject to  duty;  that  they  were  brought 
from  a  foreign  port  into   the   port  of 
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(a)  Where  Merchandise  was  Smuggled. 
Form  No.  i  7935.' 

In  the  District  Court  of  the  United  States  of  America  for  the  Southern 

District  of  New  York. 

Of  the  May  Term,  in  the  year  one  thousand  nine  hundred. 
Southern  District  of  New  York,  ss. 

Be  it  remembered  that  on  the  fifth  day  of  May,  in  the  year  one 
thousand  nine  hundred,  in  the  District  Court  of  the  United  States  for 
the  southern  district  of  New  York,  comes  Andrew  Jackson,  attorney 
for  the  United  States  of  America  for  said  southern  district  of  New 
York,  who  prosecutes  in  their  name  and  on  their  behalf  and  gives 
the  said  court  to  understand  and  be  informed  that  on  the  tenth  day 
of  April,  in  the  year  one  thousand  nine  hundred,  on  land,  at  the  city 
and  port  of  New  York,  in  the  southern  district  of  New  York  afore- 
said, and  in  the  collection  district  of  New  York  and  within  the  juris- 
diction of  this  court,  the  following  goods,  wares  and  merchandise, 
to  wit:  (^specifying  them),  were  seized  by  Charles  Curtis,  collector  of 
the  customs  of  the  said  United  States  of  America  of  the  port  and  the 
collection  district  aforesaid,  and  which  goods,  wares  and  merchandise 
are  now  in  the  custody  of  said  custom  officer  and  within  the  judicial 
and  collection  districts  aforesaid,  as  being  forfeited  to  the  said 
United  States  for  the  reasons  hereinafter  mentioned,  to  wit:* 

1.  That  the  aforesaid  goods,  wares  and  merchandise  so  seized  as 
aforesaid,  being  of  the  growth,  product  and  manufacture  of  some 
foreign  place  or  country  to  the  attorney  aforesaid  unknown  and 
being  subject  to  the  payment  of  duties  to  the  United  States  on  being 
imported  and  brought  into  the  said  United  States,  were  lately  and 
before  the  time  of  the  seizure  aforesaid,  fraudulently  and  knowingly 
imported  and  brought  into  the  United  States  aforesaid,  contrary  to 
law,  by  being  knowingly  and  wilfully  smuggled  and  clandestinely 
brought  into  the  United  States  aforesaid,  without  the  payment  of  or 
accounting  for  the  aforesaid  duty  and  with  intent  to  defraud  the 
revenue  of  the  United  States  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

2.  And  that  lately  and  before  the  time  of  the  seizure  aforesaid 
the  aforesaid  goods,  wares  and  merchandise,  being  dutiable  articles, 
were  knowingly  and  with  intent  to  defraud  the  revenue  of  the  United 
States  aforesaid,  brought  into  the  said  United  States  without  having 
been  passed  through  the  proper  custom  house  and  without  having 
been  submitted  to  the  proper  officers  of  the  revenue  for  examination, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

By  reason  of  all  of  which  premises  and  by  force  of  the  statute  in 

New  York,  without  being  invoiced  or  judgment  of  forfeiture  by  virtue  of  sec- 

entered  at   the  custom-house,  without  lion  3082,  and   to  be  sufficiently  par- 

the   payment   of   any   duty   whatever;  ticular  to  meet  the  requirements  of  the 

and  that  the  goods  were  so   imported  law  in  a  case  of  this  description." 
contrary  to  law  into  the  United  States         1.   United  States.  —  Rev.  Stat.  (1878), 

by   persons   named,   fraudulently  and  §  3082;  Rev.  Stat.  (Supp.  1874),  c.  391, 

knowingly.     These  averments  are,  as  §  4;    Rev,  Stat.   (Supp.    1890),    c.  407, 

it  seems  to  me,  sufficient  to  support  a  §  9, 
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such  case  made  and  provided  the  said  goods,  wares  and  merchandise 
have  become  forfeited  to  the  said  United  States. 

Wherefore  the  said  attorney  for  the  United  States,  on  behalf  of  the 
United  States,  prays  the  court  that  due  process  of  law  issue  in  this 
behalf  to  enforce  the  said  forfeiture  of  the  said  goods,  wares  and 
merchandise  so  seized  as  aforesaid  and  to  give  notice  to  all  persons 
concerned  or  interested  to  appear  on  the  return  day  of  the  process 
and  show  cause,  if  any  they  may  have,  why  the  said  forfeiture  should 
not  be  adjudged. 

Andrew  Jackson,  Attorney  for  the  United  States 
for  the  Southern  District  of  New  York. 


{p)  Where  Goods  were  Fraudulently  Undervalued  in  Invoice  and  Entry.  "^ 


1.  Precedent. —  In  Buckley  v.  U.  S., 
4  How.  (U.  S.)  251,  the  information  was 
as  follows: 

"In  the  District  Court  of  the  United 
States  of  America,  in  and  for  the  East- 
ern District  of  Pennsylvania. 
Eastern  District  of  Pennsylvania,  ss. 

Be  it  remembered  that  on  this  twenty- 
eighth  day  of  September, "\n  the  year  of 
our  Lord  one  thousand  eight  hundred 
a.nd  forty,  into  the  District  Conn  0/  the 
United  States  of  America  in  and  for  the 
Eastern  District  of  Pennsylvania,  comes 
John  M.Pead,a.ttOTney  of  the  said  United 
States  of  America,  and  prosecuting 
in  their  name  and  on  their  behalf,  and 
gives  the  said  court  here  to  understand 
and  be  informed,  that,  on  the  twenty- 
fourth  day  oijune,  in  the  year  afore- 
said, at  the  city  of  Philadelphia,  in  the 
Eastern  District  of  Pennsylvania,  and 
within  the  jurisdiction  of  this  court,  the 
following  goods,  wares,  and  merchan- 
dise, to  wit:  Three  bales  of  cloths, 
marked  P.  B.,  810,  811,  812,  and  eight 
cases  of  cloth,  marked  P.  B.,  81  j, 
814,  81S,  816,  S17,  818,  8ig,  820,  were 
seized  on  land  by  Calvin  Blythe,  Esq., 
collector  of  the  customs  of  the  port 
and  district  of  Philadelphia,  in  the  said 
Eastern  District  of  Pennsylvania,  and 
are  now  in  his  custody,  as  being  for- 
feited, for  the  causes. hereinafter  men- 
tioned, to  wit: 

I.  That  the  aforesaid  goods,  wares, 
and  merchandise  are  of  the  growth, 
produce,  and  manufacture  of  some 
foreign  place  or  country,  to  the  said 
attorney  unknown;  and  were  hereto- 
fore, to  wit,  on  the  sixteenth  day  of 
August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine, 
brought  or  imported  in  a  ship  or  vessel, 
being  aship  called  xhe Franklin,  from  a 
foreign  port  or  place,  to  wit,  the  port  of 


Liverpool,  to  the  port  of  Philadelphia,  in 
the  collection  district  oi  Philadelphia,  in 
the  Eastern  District  of  Pennsylvania, 
which  said  goods,  wares,  and  merchan- 
dise are  subject  to  the  payment  of 
duties  to  the  United  States,  on  being 
brought  and  imported  as  aforesaid. 

That  an  entry  of  the  aforesaid  goods, 
wares,  and  merchandise,  duly  assigned, 
was,  at  the  time  of  said  importation 
thereof,  made  at  the  office  of  the  col- 
lector of  the  customs  of  the  said  port 
and  district  of  Philadelphia;  and  that, 
on  such  entry  being  made  as  aforesaid, 
an  invoice  of  the  goods,  wares,  and 
merchandise  included  in  such  entry 
was  produced,  and  left  with  the  said 
collector  of  the  customs  of  the  port  and 
district  of  Philadelphia. 

And  the  said  attorney  further  avers, 
that  the  aforesaid  goods,  wares,  and 
merchandise,  which  were  so  entered  as 
aforesaid,  and  of  which  an  invoice  was 
so  produced  and  left  as  aforesaid,  were 
not  invoiced  according  to  the  ac- 
tual cost  thereof  at  the  place  of  ex- 
portation, but,  on  the  contrary,  were  in 
fact  invoiced  at  less  sums  than  the  ac- 
tual cost  thereof  at  the  place  of  exporta- 
tion, with  design  to  evade  the  duties 
thereupon,  or  some  part  thereof,  against 
the  form  of  the  act  of  Congress  in  such 
case  made  and  provided. 

2.  That  the  aforesaid  goods,  wares, 
and  merchandise,  being  subject  to  the 
payment  of  ad  valorem  duties  to  the 
United  States,  an  entry  thereof,  duly 
signed,  was,  at  the  time  of  the  im- 
portation thereof,  made  at  the  office  of 
the  collector  of  the  customs  of  the  said 
port  and  district  of  Philadelphia,  and 
that,  on  such  entry  being  made  as 
aforesaid,  an  invoice  of  the  goods, 
wares,  and  merchandise  included  in 
such  entry  was  produced  and  left  with 
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Form  No.  17936.' 

{Commencing  as  in  Form  No.  17935,  and  continuing  down  to  *.) 
That  on  the  tenth  day  of  April,  in  the  year  one  thousand  nine 
hundred,  and  before  the  time  of  the  seizure  aforesaid,  the  aforesaid 
merchandise  was  brought  and  imported  from  foreign  parts,  to  wit, 
from  the  city  of  Liverpool,  in  the  United  Kingdom  of  Great  Britain  and 
Lreland,  into  the  United  States,  to  wit,  at  the  said  port  of  New  York, 
at  and  within  the  aforesaid  district,  hy  John  Doe,  which  said  mer- 
chandise was  subject  to  the  payment  of  duty  ad  valorem  as  imported 
merchandise,  upon  being  brought  and  imported  as  aforesaid. 

That  the  said  John  Doe,  the  importer  of  said  merchandise  as  afore- 
said, with  intent  then  and  there  to  defraud  the  revenue  of  the  said 
United  States,  did  make  and  attempt  to  make  an  entry  of  said  mer- 
chandise at  the  custom  house  at  said  port  of  New  York  aforesaid,  by 
means  of  a  fraudulent  and  false  invoice,  that  is  to  say,  by  a  certain 
fraudulent  and  false  invoice,  that  is  to  say,  by  an  invoice  fraudulent 
and  false  in  this,  that  (^Here  state  wherein  the  invoice  was  fraudulent 


the  said  collector  of  the  customs  of  the 
said  port  and  district  of  Philadelphia. 

And  the  said  attorney  further  avers 
that  the  said  invoice,  so  produced  and 
left  as  aforesaid,  was  made  up  with 
intent,  by  a  false  valuation,  to  evade 
and  defraud  the  revenue  of  the  United 
States,  against  the  form  of  the  act  of 
Congress  in  such  case  made  and  pro- 
vided. 

3.  That  the  aforesaid  goods,  wares, 
and  merchandise,  being  subject  to  the 
payment  of  ad  valorem  duties  to  the 
United  States,  an  entry  thereof,  duly 
signed,  was,  at  the  time  of  the  importa- 
tion thereof,  made  at  the  office  of  the 
collector  of  the  customs  of  the  said 
port  and  district  of  Philadelphia;  and 
that,  on  such  entry  being  made  as  afore- 
said, an  invoice  of  the  goods,  wares, 
and  merchandise  included  in  the  said 
entry  was  produced  and  left  with  the 
said  collector  of  the  customs  of  the  said 
port  and  district  of  Philadelphia. 

And  the  said  attorney  further  avers 
that  all  and  each  of  the  said  several 
packages,  contained  in  the  said  entry  so 
made,  and  in  the  invoice  so  produced 
and  left  as  aforesaid,  in  which  the  afore- 
said goods,  wares,  and  merchandise 
were  so  imported  and  entered  as  afore- 
said, was  made  up  with  intent,  by  a  false 
valuation,  to  evade  and  defraud  the 
revenue  of  the  United  States,  against  the 
form  of  the  act  of  Congress  in  such  case 
made  and  provided. 

4.  That  the  aforesaid  goods,  wares,  and 
merchandise,  being  composed  _  wholly 
or  in  part  of  wool  or  cotton,  an  entry 
thereof,  duly  signed,  was,  at  the  time 


of  the  importation  thereof,  made  at  the 
office  of  the  collector  of  the  customs  for 
the  port  and  district  of  Philadelphia; 
and  that,  on  the  said  entry  being  made 
as  aforesaid,  an  invoice  of  the  said 
goods,  so  as  aforesaid  composed  wholly 
or  in  part  [of]  wool  or  cotton,  included 
in  such  entry,  was  produced  and  left 
with  the  said  collector  of  the  customs 
of  the  said  port  and  district  of  Phila^ 
delphia. 

And  the  said  attorney  further  avers 
that  all  and  each  of  the  several  pack- 
ages in  the  said  invoice  so  produced 
and  left  as  aforesaid,  and  in  the  said 
entry  so  made  as  aforesaid,  in  which 
the  aforesaid  goods  were  so  imported 
as  aforesaid,  were  made  up  with  intent 
to  evade  and  defraud  the  revenue  of 
the  United  States,  against  the  form  of 
the  act  of  Congress  in  such  case  made 
and  provided. 

By  reason  of  all  which  the  premises 
and  the  acts  of  Congress  in  this  behalf 
made  and  provided,  the  said  goods, 
wares,  and  merchandise  have  become 
and  are  forfeited. 

Wherefore,  the  said  attorney  prays 
the  aid  and  the  advice  of  the  said 
court  here  in  the  premises,  and  due 
process  of  law  for  the  condemnation 
thereof. 

John  M.  Read, 
United  States  Attorney  for 
the  Eastern    District   of 
Pennsylvania . ' ' 

There  was  a  judgment  of  condemna- 
tion in  this  case. 

1.  United  States.  —  Rev.  Stat.  (Supp. 
1890),  c.  407,  §  9. 
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and  false),  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

By  reason  of  all  of  which  premises  {concluding  as  in  Form  No. 
17936). 

(2)  Under  Internal  Revenue  Laws. 

(a)  Against  Distilled  Spirits. 

Form  No.  17937' 

District  Court  of  the  United  States  for  the  Southern  District  oi  New 
York,  of  May  term,  in  the  year  one  thousand  eight  hundred  and 
seventy-five. 

Before  the  honorable  Samuel  Blatchford,  district  judge. 

On  the  tiventy-sixth  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  seventy-Jive,  comes  George  jBHss,  esquire,  the  attorney 
for  the  United  States,  in  the  said  Southern  District  of  New  York,  to 
prosecute  a  civil  action  in  which  the  United  States  are  concerned,  and 
informs  the  court: 

That  the  United  States  of  America  hereby  bring  suit  against  cer- 
tain property,  to  wit,  one  hundred  and  two  packages  of  distilled  spirits 
seized  at  12  Courtlandt  street,  in  the  Southern  District  of  New  York, 
being  at  the  time  of  the  filing  of  the  original  information  against  the 
same  in  this  action  within  said  Southern  District  of  New  York,  in  the 
custody  of  Max  Weber,  esquire,  collector  of  internal  revenue  for 
the  second  zoWtztXQXi  district  of  the  state  oi  New  York,  to  recover  a 
forfeiture  thereof  imposed  by  the  internal  revenue  laws  of  the  United 
States;  and  that  the  property  before  mentioned  and  described  was 
found  on  the  23d  day  of  May,  in  the  year  one  thousand  eight  hun- 
dred and  seventy-five,  within  the  said  Southern  District  of  Ne7ii  York, 
and  within  the  said  collection  district,  by  the  said  Max  Weber, 
esquire,  who  was  then  and  there  collector  as  aforesaid,  on  land,  at  a 
certain  place,  and  within  certain  buildings,  rooms,  yards,  and 
enclosures,  constituting  and  connecting  with  the  premises  known  as 
72  Courtlandt  street,  in  the  city  of  Nezu  York,  and  was  then  and 
there  seized  by  the  said  collector  for  the  forfeiture  aforesaid,  and 
has  since  remained  in  his  care  and  custody  as  forfeited  to  the  United 
States  as  aforesaid,  until  the  monition,  etc.,  herein  issued  were 
executed. 

And  the  said  attorney  for  the  United  States,  now  here,  prosecuting 
in  the  name  of  the  United  States  in  that  behalf,  doth  articulately  pro- 
pound the  matters  relied  on  as  grounds  or  causes  of  the  said  for- 
feiture, as  follows: 

That  the  spirits  above  described  were  prior  thereto  produced  and 
owned  by  Louis  Tenscher,  who  was  then  duly  authorized  to  carry  on 
the  business  of  a  distiller  in  th&  first  internal  revenue  collection  dis- 
trict of  the  state  of  Missouri,  and  who  was  then  and  there,  and  while 

1.  United  States.  —  Rev.  Slat.  (1878),  On  demurrer  to  this  information,  judg- 
§§  3249,  3451.  ment   was    rendered    for    the    United 

This  is  the  form  of  information  in  States  in  the  district  court,  which  was 
Thacher's  Distilled  Spirits.  103  U.  S.  affirmed  in  the  circuit  court  and  in  the 
679,  and   is  copied   from  the    records,     supreme  court. 
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he  was  the  owner  of  the  spirits  aforesaid,  engaged  in  carrying  on  the 
business  of  a  distiller  with  intent  to  defraud  the  United  States  of  some 
part  of  the  tax  on  the  spirits  distilled  by  him. 

Second.  That  said  spirits  were  thereafter,  and  prior  to  said  seizure, 

owned  by Bensberg,  who  then  was  duly  authorized  to  carry  on 

the  business  of  a  rectifier  upon  premises  in  the  collection  district 
aforesaid;  that  prior  to  said  ownership  of  said  Bensberg  the  commis- 
sioner of  internal  revenue,  pursuant  to  law,  made  a  regulation  which 
was,  prior  to  said  ownership  by  Bensberg,  communicated  to  all  per- 
sons concerned,  requiring  a  certain  return  in  certain  cases  from  rec- 
tifiers, which  return  is  and  was  then  and  there  known  as  Form  122y 
and  is  hereto  annexed  and  marked  A. 

That  said  Bensberg,  while  his  ownership  of  said  spirits  continued, 
and  with  the  purpose  and  intention  of  obtaining  the  issue  to  him  of 
stamps  for  rectified  spirits,  to  be  placed  upon  certain  other  spirits 
upon  which  the  tax  had  not  been  paid,  and  for  the  purpose  of  evad- 
ing said  tax,  and  enabling  him  to  dispose  of  the  latter  mentioned 
spirits  without  compliance  with  any  requirement  of  law  respecting 
them,  falsely  made  returns  to  the  collector  of  the  collection  district 
aforesaid  upon  Form  122  aforesaid;  that  the  spirits  first  above  men- 
tioned were  emptied  for  rectification  upon  his  premises  aforesaid, 
and  the  stamps,  marks,  and  brands  thereupon  effaced  and  obliterated, 
and  that  said  Bensberg  then  and  there,  by  means  of  a  bribe  of  money 
for  that  purpose,  paid  by  said  Bensberg  to  a  certain  United  States 
gauger,  who  was  then  and  there  charged  with  the  duty  of  inspecting 
the  emptying  of  packages  of  spirits  for  rectification  upon  the  premi- 
ses aforesaid,  and  of  making  his  certificate  relating  thereto  as  set 
forth  in  Form  122  aforesaid,  and  of  making  a  report  relating  thereto 
to  said  collector  upon  a  form  duly,  by  the  commissioner  aforesaid 
according  to  law,  for  the  purpose  prescribed,  and  known  as  Form  59, 
whereof  a  copy  is  hereto  annexed  and  marked  B,  induced  said  gauger 
to  make  his  certificate  upon  Form  122  as  aforesaid,  and  the  return 
upon  Form  59  aforesaid,  that  the  packages  of  spirits  first  above  men- 
tioned were  emptied  upon  said  premises,  and  the  stamps,  marks, 
and  brands  upon  them  effaced  and  obliterated,  while  in  truth  and  in 
fact  such  returns.  Forms  122  and  59,  and  said  certificate,  were  wholly 
false,  and  said  packages  were  not  emptied,  or  said  stamps,  marks,  or 
brands  effaced  or  obliterated,  but  on  the  contrary  thereof  said  pack- 
ages were  subsequently  shipped  and  delivered  to  the  claimant  in  this 
action,  and  said  Bensberg  then  and  there  conveyed  to  said  claimant 
all  the  right,  title  and  interest  therein  which  he  could  convey  in  view 
of  the  facts  hereinbefore  alleged,  against  the  form  of  the  statutes  of 
the  United  States  in  such  case  provided  whereby  and  by  force  of  the 
statutes  of  the  United  States  in  such  case  provided,  the  said  distilled 
spirits  and  the  casks,  vessels,  cases,  and  other  packages  containing 
them,  became  and  are  forfeited  to  the  United  States. 

And  therefore,  by  reason  of  all  and  singular  the  premises  afore- 
said, the  said  attorney  for  the  United  States,  on  behalf  of  the  United 
States,  prays  the  court  that  due  process  issue  to  enforce  the  said 
forfeiture  of  the  said  property  found  and  seized  as  aforesaid,  and  to 
give  notice  to  all  persons  concerned  in  interest,  to  appear  and  show 

543  Volume  i6. 


17937.         REVENUE  LAWS  AND  OFFICERS,         17938. 

cause,  on  the  return  day  of  the  process,  why  the  said  forfeiture  should 
not  be  decreed. 

George  Bliss,  Attorney  for  the  United  States 
for  the  Southern  District  of  New  York. 


(J))  Against  Tobacco. 

Form  No.  17938.' 

To  the  honorable  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Iowa: 

William  F.  Sapp,  attorney  for  the  United  States  for  the  district  of 
Iowa,  comes,  and  in  the  name  and  behalf  as  well  of  the  United  States 
as  of  such  person  or  persons  as  may  be  entitled  to  a  moiety  of  the 
forfeitures  hereinafter  mentioned,  gives  said  court  to  understand  and 
be  informed  that,  on  the  17th  day  of  August,  iS69,  at  Keokuk,  in  the 
county  aforesaid,  one  William  W.  Belknap,  United  States  collector  of 
revenue  in  and  for  the  first  collection  district  of  the  state  of  Iowa, 
did  seize  the  following  property,  to  wit:  {describing  it),  and  now  hath 
the  same  in  his  custody  as  being  forfeited  for  the  causes  hereinafter 
mentioned: 

First.  For  that,  subsequent  to  the  first  day  oi  January,  1868, 
to  wit,  from  the  first  day  oi  January,  1868,  to  the  17th  day  of  August, 
i869,  to  wit,  at  the  county  of  Zee,  in  said  district  of  Iowa,  and  in 
the  saidyfr^/  collection  district  of  the  said  state  of  lozva,  J.  A.  Hen- 
derson &•  Co.,  were  the  owners  of  a  tobacco  factory,  tobacco  vessels, 
tools  and  implements,  employed  in  the  manufacture  of  tobacco  and 
articles  of  personal  property,  seized  as  aforesaid,  had  possession  of 
and  custody,  and  used  the  same  in  the  manufacture  of  tobacco,  and 
did  then  and  there  manufacture  and  prepare,  and  place  in  boxes, 
commonly  called  caddies,  leaf  tobacco  so  manufactured,  and  did  sell 
and  remove  large  quantities  of  said  leaf  tobacco,  so  manufactured 
and  prepared,  and  placed  in  boxes  or  caddies  from  their  said  factory 
without  first  placing,  or  causing  to  be  placed,  on  said  boxes  or 
caddies  of  tobacco  so  manufactured  and  prepared,  and  so  sold  and 
removed,  the  proper  revenue  stamps  denoting  the  tax  thereon,  and 
without  having  paid  the  special  tax  required,  by  law,  and  did  then 
and  there  place  on  said  boxes  or  caddies  of  tobacco  so  manufactured 
and  prepared,  and  so  sold  and  removed,  half  stamps:  that  is  to  say, 
revenue  stamps  were  cut  in  two  parts  by  said  Henderson  &>  Co.,  each 
part  of  said  stamp  so  cut  being  used  on  separate  caddies,  and  the 
half  stamps  so  covered  by  a  whole  stamp  as  to  make  the  half  stamp 
so  used  on  said  boxes  or  caddies  resemble  and  be  taken  for  a  whole 
stamp;  that  the  tobacco,  seized  as  aforesaid,  is  a  part  of  the  tobacco 
so  manufactured  as  aforesaid  and  the  articles  of  personal  property, 
as  well  as  all  other  articles  so  seized,  including  leaf  tobacco  in  said 
factory,  were  owned  and  controlled  and  used  by  said  J.  N.  Henderson 

1.  United  States.  —  Rev.  Stat.  (1878),  652,  and  is  copied  from  the  records. 
§  3372.  The   only  objection    made   to  the   in- 

This  is  the  form  of  information  in  formation  was  that  it  was  not  filed  in 
Henderson's  Tobacco,  11  Wall.  (U.  S.)    time.     This  objection  was  overruled. 
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dr*  Co.,  in  their  said  factory;  all  of  which  was  done  by  the  said  Hen- 
derson cr*  Co.,  by  themselves,  their  agents,  and  employees,  on  divers 
days  and  times  from  the  Jirsi  day  oi  January,  iS68,  to  the  17^A  day 
of  August,  iS69,  at  their  said  factory  in  the  city  of  Keokuk,  county 
of  Lee,  in  the  first  collection  district,  and  in  the  district  of  Iowa,  as 
hereinbefore  stated. 

Second.  And  for  further  cause  of  forfeiture  your  honor  is  here 
given  to  understand  and  be  informed  that  heretofore,  to  wit,  on 
divers  days  between  the  first  day  oi  January,  1868,  and  the  17tA  day 
of  August,  iS69,  the  said  Henderson  c^'  Co.,  being  the  owners  and 
proprietors  of  a  tobacco  factory  as  hereinbefore  stated,  which  said 
factory  was  situated  at  the  city  of  Keokuk,  county  of  Lee,  in  the  dis- 
trict of  Iowa  aforesaid,  at  which  said  factory  leaf  tobacco  was  manu- 
factured and  prepared  for  market  and  merchandise,  did  prepare  and 
put  in  boxes  or  caddies  said  leaf  tobacco  so  manufactured  at  their 
said  factory,  and  did  sell  said  tobacco  so  prepared  without  first 
placing  on  said  boxes  or  caddies  of  said  tobacco  the  proper  revenue 
stamp  or  stamps  denoting  the  tax  thereon,  and  did  place  on  said 
boxes  or  caddies  of  tobacco  so  manufactured  by  them  false  and 
fraudulent  stamps  on  the  same  denoting  the  tax  thereon. 

Third.  And  for  further  cause  of  forfeiture  your  honor  is  here  given 
to  understand  and  be  informed  that  it  became  and  was  made  the 
duty  by  law  of  the  said  Henderson  6^  Co.  to  report,  and  to  make 
known  to  the  proper  officers  of  the  United  States  for  that  purpose, 
their  annual  sales  of  tobacco  manufactured  at  their  said  factory,  so 
situated  as  aforesaid,  and  it  became  and  was  their  duty  to  make  true 
and  correct  entries  of  the  amount  of  tobacco  so  manufactured  by 
them  for  each  and  every  year,  but,  notwithstanding  the  premises, 
and  notwithstanding  their  said  duty  in  that  behalf,  the  said  Hender- 
son &"  Co.  made  false  and  fraudulent  entries  of  the  amount  of  tobacco 
so  manufactured  by  them  annually,  and  made  false  and  fraudulent 
entries  of  the  amount  of  tobacco  so  sold  by  them  annually  and  made 
false  and  fraudulent  reports  to  the  proper  United  States  officers  of  the 
amount  of  their  annual  sales  of  tobacco  so  manufactured  by  them  at 
their  said  factory. 

Wherefore,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  articles  of  property  seized  as  aforesaid  have  become  and 
are  forfeited  to  the  use  in  said  statute  mentioned. 

And  therefore,  said  attorney  of  the  United  States,  on  behalf  of  the 
United  States,  says  that  all  and  singular  the  premises  are  true:  where- 
fore he  prays  that  process  may  issue  against  the  property  as  afore- 
said to  enforce  the  forfeiture  thereof,  in  accordance  with  the  statute 
in  such  cases  made  and  provided. 

William  F.  Sapp,  U.  S.  Dist.  Atty.,  I(ywa. 

b.  Monition. 
Form  No.  17939.* 

1.  This   is  the  form  of  monition  in     There  was  a  seizure  of  the  property 
Dobbin's  Distillery  v.   U.   S.,  96  U.  S.     and  a  decree  of  condemnation  in  favor 
395,   and  is  copied   from   the  records,     of  the  plaintiff,  which  was  affirmed. 
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The  United  States  of  America, 
District  of  Iowa. 

The  President  of  the  United  States  of  America  to  the  marshal  of  said 
district,  greeting: 

Whereas  an  information  of  libel  hath  been  filed  in  our  Circuit 
Court  of  the  United  States  for  the  district  of  Iowa.,  on  the  {lltK) 
eleventh  day  ol  February.,  i87^  hy  James  T.  Lane,  attorney  for  the 
United  States  for  said  district,  as  well  for  the  United  States  as  for 
such  other  person  or  persons  as  may  be  entitled  to  a  moiety  of  the 
forfeiture  thereinafter  mentioned  as  against  the  following  described 
property,  to  wit:  {describing  it). 

For  reasons  and  causes  in  said  information  mentioned,  and  praying 
the  usual  process  and  monition  of  said  court  in  that  behalf  to  be 
made  and  that  all  persons  having  or  pretending  to  have  any  right, 
title,  or  interest  therein  may  be  cited  to  appear  and  answer  all  and 
singular  the  matters  in  said  libel  articulately  propounded  and  that 
the  court  would  be  pleased  to  pronounce  for  the  condemnation  and 
forfeiture  of  said  property  above  described,  and  the  damage  alleged 
in  said  information  of  libel,  besides  costs  of  suit. 

You  are  therefore  commanded  to  attach  the  property  above 
described  and  to  detain  the  same  in  your  custody  and  control  until 
the  further  order  of  this  court  respecting  the  same,  and  to  give 
notice  in  the  ^^  Iowa  State  Register"  a  newspaper  printed  in  the  city  of 
Des  Moines,  iov  fourteen  days,  at  or  near  the  place  of  trial  of  such 
seizure  and  to  give  information  to  all  persons  claiming  the  said 
above  described  property  or  knowing  or  having  anything  to  say  why 
the  court  should  not  pronounce  against  the  same  according  to  the 
prayer  of  said  information  of  libel  and  that  they  be  and  appear 
before  the  said  court,  at  a  regular  term  thereof  to  be  holden  at  the  city 
of  Des  Moines  in  said  district  of  Iowa,  commencing  on  the  second 
Monday,  the  same  being  the  11th  day  of  May,  a.  d.  i874,  at  the  United 
States  court-house  in  said  city,  at  ten  o'clock  A.  m.,  then  and  there  to 
interpose  a  claim  and  to  make  allegations  in  that  behalf,  and  what 
you  have  done  in  the  premises  do  you  then  and  there  make  return 
together  with  this  writ. 

Witness  the  Hon.  Morrison  R.  Waite,  Chief  Justice  of  the  U.  S. 
Supreme  Court,  at  Des  Moines,  in  said  district,  the  11th  day  of  Feb- 
ruary, A.  D.  i874>  and  in  the  98th  year  of  our  independence. 

George  B.  Cockrell, 
Clerk  U.  S.  Circuit  Ct.,  Dist.  of  Iowa. 

c.  Notice  of  Seizure  of  Property  and  of  Hearing:  on  Information. 

Form  No.  17940.' 

Notice. 
In  the  Circuit  Court  of  the  United  States  for  the  district  ol  Iowa. 
To  whom  it  may  concern  notice  is  hereby  given  that  under  and 

1.  This  is  the  form  of  notice  in  There  was  a  decree  of  condemnation 
Dobbin's  Distillery  v.  U.  S.,  96  U.  S.  in  favor  of  the  plaintiff,  which  was 
395,  and  is  copied   from   the  records,     affirmed. 
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by  virtue  of  a  warrant  of  seizure  to  me  directed  and  issued  out  of 
the  office  of  tiie  clerk  of  the  United  States  Circuit  QqmxX.  for  the  dis- 
trict oi  Iowa  upon  the  information  oi  James  T.  Lane,  district  attorney 
of  the  United  States  in  and  for  said  district,  I  have  seized  upon  the 
following  property  in  said  libel,  more  particularly  described,  to  wit: 
{enumerating  property  seizea'). 

And  all  persons  claiming  the  property  above  described  or  knowing 
or  having  anything  to  say  why  the  court  should  not  pronounce 
against  the  same  according  to  the  prayer  of  said  information  of  libel 
are  hereby  notified  to  be  and  appear  before  said  court  at  Des  Moines, 
Iowa,  on  the  first  day  oi  July,  i87^  at  ten  o'clock  a.  m.,  then  and 
there  to  interpose  a  claim  and  to  make  allegations  in  that  behalf. 

Feter  Melendy,  U.  S.  Mar. 

S.  S.  Etheridge,  Deputy. 

d.  Judgment.' 

Form  No.  i  7  9  4  i .' 

At  a  stated  term  of  the  District  Court  of  the  United  States  of 
America  for  the  southern  district  of  New  York,  held  at  the  United 
States  court-rooms  in  the  city  of  New  York,  on  the  19th  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-seven. 

Present,  the  Hon.  Samuel  Blatchfordy  District  Judge. 
The  United  States  of  America^ 

vs. 
102  Barrels  of  Distilled  Spirits, 

seized  at  12  Courtlandt  St. 

The  monition  in  this  case  having  been  heretofore  returned,  and  the 
usual  proclamation  having  been  made,  and  the  cause  coming  on  to  be 
heard  before  the  judge  of  the  District  Court  for  the  southern  district 
of  New  York,  upon  the  demurrer  to  the  information  therein,  and  upon 
hearing  counsel  for  the  respective  parties,  and  due  deliberation  having 
been  had  thereon,  it  is  ordered,  sentenced,  and  decreed  by  the  court 
now  here,  and  his  honor  the  district  judge,  by  virtue  of  the  power  in 
him  vested,  doth  hereby  order,  sentence,  and  decree,  that  the  goods, 
wares  and  merchandise,  and  articles  above  mentioned,  be,  and  the 
same  are  accordingly,  condemned  as  forfeited  to  the  United  States. 
And  It  is  further  ordered,  that  unless  an  appeal  or  writ  of  error  be 
taken  from  this  decree  within  the  time  limited  by  law  and  prescribed 
by  the  rules  and  practice  of  this  court,  the  stipulators  for  costs  and 
value  forthwith  pay  into  court  the  amount  of  their  stipulations,  and 
that  upon  such  payment  thereof  the  clerk  distribute  the  proceeds  in 
satisfaction  of  this  decree. 

Samuel  Blatchford. 

1.  For  the  formal  parts  of  a  judgment  This  is  the  form  of  judgment  in 
in  a  particular  jurisdiction  see  the  title  Thacher's  Distilled  Spirits,  103  U.  S. 
Judgments  and  Decrees,  vol.  10,  p.  679,  and  is  copied  from  the  records. 
645.  The  judgment  was  affirmed  in  the  cir- 

2.  United  States.  —  Rev.  Stat.  (1878),  cuit  court  and  in  the  supreme  court. 
§§  3249.  3451. 
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II.  Criminal  prosecution.^ 

1.  For  Violation  of  Custom  Laws. 

a.  Resisting  Custom  Officer.* 


1.  Bequisites  of  Indictment  and  Infor- 
mation, Generally.  —  For  the  formal 
parts  of  an  indictment  or  information 
in  a  particular  jurisdiction  see  the  titles 
Indictments,  vol.  g,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

In  the  Words  of  the  Statute.  —  Where 
the  offense  is  purely  statutory,  having 
no  relation  to  the  common  law,  it  is, 
as  a  general  rule,  sufficient  in  the  in- 
dictment to  charge  the  defendant  with 
acts  coming  fully  within  the  statutory 
description,  without  any  further  ex- 
pansion of  matter.  But  to  this  general 
rule  there  is  the  qualification,  funda- 
mental in  the  law  of  criminal  proce- 
dure, that  the  accused  must  be  apprised 
by  the  indictment,  with  reasonable 
certainty,  of  the  nature  of  the  accusa- 
tion against  him,  to  the  end  that  he 
may  prepare  his  defense  and  plead 
the  judgment  as  a  bar  to  any  subse- 
quent prosecution  for  the  same  offense. 
An  indictment  not  so  framed  is  de- 
fective, although  it  may  follow  the 
language  of  the  statute.  Pounds  v. 
U.  S.,  171  U.  S.  35;  Ledbetter  v.  U.  S., 
170  U.  S.  606;  U.  S.  V.  Schimer,  5  Biss. 
(U.  S.)  195;  U.  S.  V.  Staton,  2  Flipp. 
(U.  S.)  319.  But  the  words  of  the 
statute  need  not  be  followed  in  de- 
scribing the  offense:  it  is  sufficient  if 
the  indictment  contains  terms  or  ex- 
pressions of  substantially  equivalent 
import.  U.S.  v.  Howard,  13  Int.  Rev. 
Rec.  118,  I  Sawy.  (U.  S.)  507,  26  Fed. 
Cas.  No.  i';,402;  U.  S.  v.  Bachelder,  2 
Gall.  (U.  S.")  15. 

2.  Bequisites  of  Indictment  or  Informa- 
tion, Oenerally.  —  See  supra,  note  i,  this 
page. 

Officer  Besisted.  —  The  custom  officer 
resisted  must  be  truly  described.  U.  S. 
V.  Phelps,  4  Day  (Conn.)  469. 

Particular  exercise  of  office  in  which 
custom  officer  was  engaged  at  the  time 
of  the  resistance  need  not  be  alleged. 
U.  S.  V.  Bachelder,  2  Gall.  (U.  S.)  15. 

Particular  act  and  circumstances  of  ob- 
struction of  custom  officer  need  not  be 
alleged.  U.  S.  v.  Bachelder,  2  Gall. 
(U.  S.)  15. 

•'Forcibly"  Equivalent  to  "with 
Force."  —  Under  a  statute  which  pro- 
vided that  "  if  any  person  shall  forcibly 


resist,  prevent  or  impede,  any  officer 
of  the  customs,  etc.,  in  the  execution 
of  his  duty,"  etc.,  an  indictment  was 
held  sufficient  which  alleged  that  the 
defendant  "did  with  force  and  arms 
violently  and  unlawfully  resist,  pre- 
vent and  impede,"  etc.,  on  the  ground 
that  even  supposing  that  "violently 
and  unlawfully"  were  not  equivalent 
with  "forcibly,"  yet  "  forcibly  "  doing 
an  act  was  merely  doing  an  act  "  with 
force,"  and  therefore  the  offense  was 
substantially  stated.  U.  S.  v.  Bachel- 
der. 2  Gall.  (U.  S.)  15. 

Precedent.  —  In  U.  S.  v.  Bachelder,  2 
Gall.  (U.  S.)  15,  the  indictment  charged 
as  follows:  "  That  the  said  Bachelder, 
on  the  loth  day  of  October,  a.  d.  i8/p, 
at  Amherst,  in  said  district,  did  with 
force  and  arms  violently  and  un- 
lawfully resist,  prevent  and  impede 
Nehemiah  Jones,  of,  etc.,  in  the  execu- 
tion of  his  office,  as  an  officer  of  the 
customs  for  the  port  and  district  of 
Portsmouth  in  said  New  Hampshire  dis- 
trict, he  the  said  Nehemiah  Jones,  being 
then  and  there  an  officer  of  the  customs 
as  aforesaid,  to  wit,  an  inspector  of 
said  port  and  district  of  Portsmouth, 
duly  appointed  and  authorized  to  seize 
goods  imported  into  said  A^ew  Hamp- 
shire district  contrary  to  law.  and  being 
then  and  there  in  the  peace  of  the  said 
United  States,  and  being  also  then  and 
there  in  the  due  execution  of  his  said 
office,  as  aforesaid,  having  then  and 
there  seized  and  holding  in  his  posses- 
sion for  trial,  as  the  duty  of  his  office 
required,  a  certain  trunk  containing 
goods  and  merchandise,  nineteen  dozen 
of  cotton  hose,  of  the  value,  etc.,  as 
having  been  imported  into  the  said 
United  States,  and  into  said  New  Hamp- 
shire  district,  contrary  to  law,  and  the 
said  Bachelder  then  and  there,  with  the 
same  force  and  arms,  did  seize  and 
wrest  and  carry  away  the  said  trunk 
containing  the  goods  and  merchandise 
aforesaid  from  the  possession  and  cusi 
tody  of  the  said  Jones,  to  a  distant 
place." 

The  defendant  was  found  guilty 
under  this  indictment  and  a  motion  in 
arrest  of  judgment  for  insufficiency  of 
the  indictment  was  overruled. 
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Form  No.  17942.' 

{Commencing  as  in  Form  No.  10732,  and  continuing  down  to  *)  did 
forcibly  resist,  prevent  and  impede  a  certain  Richard  Roe  in  the  exe- 
cution of  his  duty  as  an  officer  of  the  customs  for  the  port  and  district 
of  Philadelphia,  in  the  eastern  district  aforesaid,  he,  the  said  Richard 
Roe,  being  then  and  there  an  inspector  of  said  port  and  district  of 
Philadelphia,  and  as  such  duly  appointed  and  authorized  to  seize  all 
goods,  wares  and  merchandise  imported  into  said  port  and  district  of 
Philadelphia  contrary  to  law.  And  the  said  Richard  Roe,  being  then 
and  there  in  the  peace  of  the  United  States,  and  having  then  and  there 
in  the  due  execution  of  his  office  as  aforesaid  the  charge  of  certain 
goods,  wares  and  merchandise  on  board  of  a  certain  vessel,  to  wit,  the 
brig  "  Star,"  as  having  been  imported  into  the  United  States  and  into 
the  district  aforesaid  contrary  to  law;  he,  the  ssa^  John  Doe,  did  then 
and  there  forcibly  take  and  carry  away  from  said  vessel  and  from  the 
possession  and  custody  of  the  sdixd  Richard  Roe,  the  said  goods, 
wares  and  merchandise,  contrary  to  {continuing  as  in  Form  No. 
10732  to  t). 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present  that  the  said  John  Doe  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  eastern  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did  forcibly  resist,  prevent  and 
impede  a  certdixn  Richard  Roe,  an  officer  of  the  customs  for  the  port 
and  district  of  Philadelphia,  in  the  eastern  district  aforesaid,  in  the 
United  States  of  America,  he,  the  said  Richard  Roe,  being  then  and 
there  an  inspector  of  said  port  and  district  of  Philadelphia  and  as 
such  duly  appointed  and  authorized  to  take  charge  and  possession  of 
all  goods,  wares  and  merchandise  imported  into  said  district,  in  the 
execution  of  his  duty  as  an  inspector  as  aforesaid,  contrary  to  {con- 
cluding as  in  Form  No.  10732\ 

b.  Smuggling  Goods  Subject  to  Duty. 
(1)  In  General. 2 

1.  United  States. —  Rev.  Stat.  (1878),  dictment  set  out  in  Whart.  Prec.  Ind. 
§5447,  provides  that  "  every  person  who  and  PI.  (1857),  894.  Under  that  indict- 
forcibly  assaults,  resists,  opposes,  pre-  ment  the  defendant  was  convicted  in 
vents,  impedes  or  interferes  with  any  Philadelphia  in  1842. 
officer  of  the  customs  or  his  deputy,  or  2.  Authority  to  Prosecute. —  By  statute, 
any  person  assisting  him  in  the  execu-  it  is  provided  that  "  if  any  person  shall 
tion  of  his  duties,  or  any  person  author-  knowingly  and  wilfully,  with  intent  to 
ized  to  make  searches  or  seizures  in  the  defraud  the  revenue  of  the  United 
execution  of  his  duty,  or  who  rescues,  States,  smuggle  and  clandestinely  in- 
or  attempts  to  rescue,  or  causes  to  be  troduce  into  the  United  States  any 
rescued,  any  property  which  has  been  goods,  wares  or  merchandise  subject 
seized  by  any  person  so  authorized,  or  to  duty  by  law  and  which  should  have 
who  before,  at,  or  after  such  seizure,  in  been  invoiced,  without  paying  or  ac- 
order  to  prevent  the  seizure  or  securing  counting  for  the  duty  *  *  *  every  such 
of  any  goods,  wares  or  merchandise  by  person  *  *  *  shall  be  deemed  guilty," 
any  person  so  authorized,  stays,  breaks,  etc.  U.  S.  Rev.  Stat.  (1878),  §  2865. 
throws  overboard,  destroys  or  removes  The  gist  of  the  offense  under  the 
the  same,  shall  be  fined."  above  statute  "  is  the  secret  and  clan- 

This  is  substantially  the  form  of  in-  destine    manner     of    the    importation 
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Form  No.  i  7943. 

(Precedent  in  Dunbar  v.  U.  S.,  156  U,  S.  186.)' 

[In  the  District  Court  of  the  United  States  for  the  District  of  Oregon. 

United  States  of  America  ' 
against 
William  Dunbar. 

William  Dunbar  is  accused  by  the  grand  jury  of  the  United  States 
of  America  within  and  for  the  district  aforesaid,  by  this  indictment, 
of  the  crime  of  smuggling  goods  subject  to  duty,  committed  as 
follows:]^ 

That  on  the  2d  day  of  September,  i892,  in  the  State  of 
Oregon  and  in  the  District  of  Oregon  and  within  the  jurisdiction 
of  this  court,  the  said  William  Dunbar  did,  on  the  steamship 
^^  Haytian  Republic"  a  steamship  plying  between  the  port  of 
Portland,  Oregon,  in  the  United  States,  and  Vancouver,  in  the 
province  of  British  Columbia,  Dominion  of  Canada,  wilfully,  unlaw- 
fully, and  knowingly,  and  with  intent  to  defraud  the  revenues  of  the 
United  States,  smuggle  and  clandestinely  introduce  into  the  United 
States,  to  wit,  into  the  State  of  Oregon,  and  within  the  jurisdiction  of 
this  court,  and  from  a  foreign  country,  to  wit,  the  province  of  British 
Columbia,  in  the  Dominion  of  Canada,  certain  goods,  wares  and  mer- 
chandise, to  wit,  a  large  quantity  of  [opium  prepared  for  smoking],^ 
being  about  l,Ji.OO  pounds  of  prepared  opium,  the  exact  number  of 
pounds  being  to  the  grand  jury  unknown,  of  the  value  of  %15,Jf.OO, 

with    intent   to  defraud   the   revenue,"  the  defendant  knew  that  the  duties  were 

U.  S.  V.  Thomas,  4  Ben.  (U.  S.)  370.  not  fully  paid,  and  that  he  was  seeking 

Bequisites  of  Indictment  or  Information,  to  bring  such    goods   into   the  United 

Oenerally.  —  See  supra,  note  i,  p.  548.  States  without  their  just  contribution  to 

Description  of  Property.  —  In  Dunbar  the  revenues,  and  is  sufficient  as  against 

V.  U.  S.,  156  U.  S.  185,  the  court  says:  an  objection   that  a  scienter  is  not  al- 

"  that  while  it  might  not  be  sufficient  leged.       Dunbar   v.   U.   S.,    156  U.   S. 

to  use  only  the  statutory  words  '  goods,  185. 

wares  and  merchandise  subject  to  duty  1.  This  is  the  third  count  of  an  in- 
by  law,'  in  describing  the  property  dictment  containing  nine  counts.  The 
charged  to  have  been  smuggled,  be-  defendant  was  convicted  under  this 
cause  they  are  too  general  and  do  not  count  and  the  fourth  count,  which  was 
sufficiently  identify  the  property,  yet  different  only  in  the  time  and  amount 
any  words  of  description  which  make  of  opium  charged  to  have  been  smug- 
clear  to  the  common  understanding  gled.  Judgment  was  affirmed  in  the 
the  articles  in  respe:t  to  which  the  supreme  court, 
offense  is  alleged  are  sufficient."  2.  The   matter   enclosed   by  [  ]    will 

In  U.   S.   V.  Claflin,   13   Blatchf.   (U.  not  be  found  in  the  reported  case. 
S.)  178,    the  description   was  "certain         3.  The   words   enclosed   by  [  ]   have 

goods,  wares  and  merchandise,  to  wit:  been   substituted   for  the  words  "  pre- 

six  cases  containing  silk  goods,  of  the  pared  opium  "  for  the  purpose  of  mak- 

value    of  %jo,ooo,    a   more    particular  ing    the    description    of    the   property 

description   of  which   is    to  the  jurors  more    definite,    there     being     nothing 

unknown,"  and  it  was  held  sufficient.  known   to   the    revenue    law  as  "  pre- 

Scienter.  —  An    allegation    that    the  pared   opium "    simply.       But    it   was 

defendant   "did   wilfully,    unlawfully,  held  after  verdict  in  this  case  that  such 

and  knowingly,  and  with  intent  to  de-  words,  when  taken  in  connection  with 

fraud  the  revenues  of  the  United  States,  the    other    words   in    the    indictment, 

smuggle   and   clandestinely   introduce  "  subject  to  duty  by  law,  to  wit,  a  duty 

into  the  United  States"  preparedopium.  of  twelve  dollars   per  pound,"  showed 

carries  with  it  a  direct   averment  that  sufficiently   that    the    property    meant 

550  Volume  i6. 


17943.  REVENUE  LAWS  AND  OFFICERS.  17944. 

subject  to  duty  by  law,  to  wit,  a  duty  of  twelve  dollars  ($i^)  per 
pound,  and  which  should  have  been  invoiced,  without  paying  or 
accounting  for  said  duty  or  any  part  thereof  and  without  having  said 
opium  or  any  part  thereof  invoiced,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

[(^Signature  and  indorsements  as  in  Form  No.  10729.)Y 

(2)  Facilitating  Transportation  After  Importation  of 
Smuggled  Goods.^ 

Form  No.  17944. 

(Precedent  in  Dunbar  v.  U.  S.,  156  U.  S.  187.)' 

[In  the  District  Court  of  the   United  States  for  the    District  of 

Oregon. 

United  States  of  America 

against 

William  Dunbar. 

William  Dunbar  is  accused  by  the  grand  jury  of  the  United  States 
of  America  within  and  for  the  district  aforesaid,  by  this  indictment, 
of  the  crime  of  facilitating  transportation  after  importation  of 
smuggled  goods,  committed  as  follows:]* 

That  on  the  5th  day  of  February,  i893,  said  William  Dunbar,  in  the 
District  of  Oregon  and  within  the  jurisdiction  of  this  court,  did  wilfully, 
unlawfully,  fraudulently,  and  knowingly,  and  with  intent  to  defraud  the 
revenues  of  the  United  States,  facilitate  the  transportation  after  impor- 
tation of  a  large  quantity  of  [opium  prepared  for  smoking],*  to  wit, 

was  "  opium  prepared  for  smoking,"  no  particular  crime  is  charged.     U.  S. 

since  that  was  the  only  prepared  opium  v.  Kee  Ho,  33  Fed.    Rep.  333;  U.  S.  v. 

subject  expressly  to  said  duty.  Thomas,  4  Ben.   (U.   S.)  370;  U.  S.  v. 

1.  The  matter  to  be  supplied  within  Claflin,  13  Blatchf.  (U  S.)  178.  An  in- 
[]  will  not  be  found  in  the  reported  dictment  which  avers  the  goods  to  have 
case.                                                                   .  been  smuggled  and  clandestinely  intro- 

2.  Authority  to  Prosecate. — By  statute,  duced  into  the  port  of  New  York  from 
it  is  provided  that  if  any  person  shall  the  republic  of  France  is  sufficient  to 
in  any  manner  facilitate  transporta-  enable  the  court  to  say  that  the  original 
tion  after  importation  of  merchandise  importation  was  illegal.  U.  S.  v.  Claf- 
fraudulently  or  knowingly  imported  or  lin,  13  Blatchf.  (U.  S.)  178.  But  an  in- 
brought  into  the  United  States  contrary  dictment  which  avers  in  the  words  of 
tolaw,  knowing  the  same  to  be  imported  the  statute  that  the  goods  have  been 
contrary  to  law,  such  merchandise  shall  imported  and  brought  into  the  United 
be  forfeited  and  the  defendant  shall  be  States  contrary  to  law  is  insufficient, 
fined.      U.  S.  Rev.  Stat.  (1878),  §  3082.  U.  S.  v.  Claflin,  13  Blatchf.  (U.  S.)  178. 

Beqnisites  of  Indictment  or  Information,  3.  This   is    the   ninth    count    of    an 

Generally,  —  Sqg  supra,  note  i,  p.  548.  indictment     containing     nine    counts. 

Showing  Illegality  of  Original  Offense.  There  was  a  conviction  under  the  in- 
—  The  offense  committed  in  the  original  dictment,  which  was  sustained  by  the 
importation  need  not  be  described  with  supreme  court.  It  was  there  held  that 
the  same  particularity  of  time,  place  the  ninth  count  was  good, 
and  circumstance  that  is  required  in  a  4.  The  matter  enclosed  by  [  ]  will 
count  for  such  original  offense,  but  not  be  found  in  the  reported  case, 
nevertheless  the  indictment  must  state  5.  The  words  enclosed  by  [  ]  have 
wherein  the  importation  was  illegal  or  been  substituted  for  the  words  "  p re- 
contrary  to  law.  and  unless  this  is  done  pared    opium  "    for    the    purpose    of 
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about  200  pounds  of  prepared  opium,  the  exact  number  of  pounds  being 
to  the  grand  jury  unknown,  which  prepared  opium  was  subject  to  a 
duty  by  law,  to  wit,  to  a  duty  of  twelve  dollars  ($i^)  per  pound,  and 
which  should  have  been  invoiced,  and  which  prepared  opium  on  said 
5th  day  of  February,  i893,  had  been  knowingly,  wilfully,  unlawfully, 
and  fraudulently  brought,  imported,  smuggled,  and  clandestinely 
introduced  into  the  United  States  and  into  the  District  of  Oregon  and 
within  the  jurisdiction  of  this  court,  from  a  foreign  country,  to  wit, 
from  the  province  oi  British  Columbia,  Domifiion  of  Canada,  and  upon 
which  prepared  opium  no  duty  had  been  paid  or  accounted  for 
according  to  law,  and  none  of  said  prepared  opium  had  been 
invoiced,  he,  the  said  William  Dunbar,  then  and  there  well  knowing 
that  no  duty  had  been  paid  or  accounted  for  according  to  law  on 
said  prepared  opium,  and  that  none  of  said  prepared  opium  had  been 
invoiced,  and  that  the  same  and  the  whole  thereof  had  been  unlaw- 
fully, wilfully,  knowingly,  and  fraudulently  brought,  imported,  smug- 
gled, and  clandestinely  introduced  into  the  United  States  and  into 
the  District  of  Oregon  from  said  foreign  country,  said  province  of 
British  Columbia,  in  said  Dominion  of  Canada,  as  aforesaid;  that  the 
said  William  Dunbar  did  then  and  there  facilitate  the  transportation 
of  said  opium,  after  importation,  by  packing  the  same  in  trunks  and 
causing  the  same   to    be    transported    as   baggage   from   Portland, 

Oregon,  to  San  Francisco' California,  contrary  to  the of  statute 

in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States. 

[(^Signature  and  indorsements  as  in  Form  No.  10729.')]'^ 

2.  For  Violation  of  Internal  Revenue  Laws. 

a.  Buying,  Receiving  and  Having  in  Possession  Cigars  on  Wliicli  Tax 

had  Not  been  Paid.^ 

Form  No.  17945.' 

(^Commencing  as  in  Form  No.  1078 1,  and  continuing  down  to  *)  feloni- 
ously did  buy,  receive  and  have  in  his  possession  certain  cigars, 
to  wit,  one  thousand  cigars,  on  which  the  internal  revenue  tax,  then 

making  the  description  of  the  property  2.  Aathority  to  Prosecute. — By  statute, 

more    definite,    there     being     nothing  it    is    provided    that    anybody    "  who 

known   to  the  revenue  law  as   "pre-  buys,  receives,  or  has  in  his  possession, 

pared  opium  "  simply.     But  it  was  held  any  cigars  on  which   the  tax  to  which 

after   verdict   in    this    case   that   such  they  are  liable  has  not  been   paid,"  is 

words,  when  taken  in  connection  with  guilty  of  a  felony.     U.   S.  Rev.   Stat, 

the    other   words    in    the    indictment,  (1878),  §^  3397,  as  a»zf«</<'^(Supp.   1879), 

"  subject  to  duty  by  law,  to  wit,  a  duty  c.  125,  ^  16. 

ol  twelve  AoWars   per  pound,"   showed  Eeqaisites  of  Indictment  or  Information, 

sufficiently   that    the    property    meant  Generally,  —  See  JK/ra,  note  i,  p.  548. 

was  "opium   prepared   for  smoking,"  Intent  to   defraud  the   United  States 

since  that  was  the  only  prepared  opium  need  not  be  alleged.     U.  S.  z*.  Jacoby, 

subject  expressly  to  said  duty.  12  Blatchf.  (U.  S.)  491. 

1.  The  matter  to  be  supplied  within  3.  This  is  substantially  the  form  of 

[]  will  not  be  found  in  the  reported  indictment    in    U.    S.    v.    Millard,    13 

case.  Blatchf.  (U.  S.)  534. 
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by  law  imposed  upon  cigars,  and  to  which  said  cigars  were  liable, 
had  not  been  paid,  against  the  peace  {concluding  as  in  Form  No. 
10731). 

b.  Carrying  on  Business. 

(1)  Without  Payment  of  Required  Tax. 

(a)  Of  Retail  Liquor  Dealer.^ 

Form  No.  17946. 

(Precedent  in  Ledbetter  v.  U.  S.,  170  U.  S.  607.)* 

[(Commencement  as  in  Form  No.  1073 l.y\'^ 

The  grand  jurors  of  the  United  States  of  America  duly  empanelled, 
sworn  and  charged  to  inquire  in  and  for  the  body  of  said  Southern 
District  of  Iowa,  at  a  term  of  the  United  States  District  Court  begun 
and  held  at  Keokuk^  in  said  district,  on  the  IJfih  day  of  April,  a.  d. 
iW6,  in  the  name  and  by  the  authority  of  the  United  States  of 
America,  upon  their  oaths  do  find  and  present  that  Lewis  Ledbetter, 
late  of  said  district,  heretofore,  to  wit,  on  the  \10th\^  day  of  April, 
A.  D.  \W6,  [in  the  town  of  Centerville,^^  in  the  county  of  Appanoose, 
in  the  Southern  District  of  Iowa,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  wilfully,  unlawfully  and  feloniously  carry 
on  the  business  of  a  retail  liquor  dealer  jvithout  having  paid  the 
special  tax  therefor,  as  required  by  law,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  United  States  of  America. 

[(^Signature  and  indorsements  as  in  Form  No.  107 3 1.')]^ 

(Jji)  Of  Wholesale  Liquor  Dealer.^ 

1.  Anthority  to  Prosecute.  —  Any  per-  2.  This  is  the  first  count  of  the  tn- 
son  who  shall  carry  on  the  business  of  dictment,  and  the  count  upon  which  the 
a  retail  liquor  dealer  without  having  defendant  was  convicted.  It  was  held 
paid  a  special  tax  as  required  by  law  is  that  this  count,  which  was  in  the  Ian- 
subject  to  a  fine  or  imprisonment.  U.  guageof  the  statute  creating  the  offense, 
S.  Rev.  Stat.  (1878),  §  3242.  was  sufficient,  although  a  subsequent 

Requisites   of  Indictment  or  Informa-  section   defined  the  business  of  retail 

tion,  Oenerally. — See  supra,  note  i,  p.  liquor  dealer. 

548.  3.  The  matter  to  be  supplied  within 

Means  and  circtunstances  by  which  de-  [  ]  will  not  be  found  in   the  reported 

fendant   became    a    retail   dealer  need  case. 

not   be   stated.     U.    S.    v.    Howard,   i  4.  Omission  of  Time.  —  Time  of  com- 

Sawy.   (U.   S.)  507,   13   Int.   Rev.   Rec.  mission  of  the  offense  was  omitted  in 

118,  26  Fed.  Cas.  No.  15,402.  the  indictment.     It  was  held  that  the 

Precedent.  —  In  U.   S.  v.    Howard,   i  indictment  might  have   been   open    to 

Sawy.  (U.   S.)  507,    13  Int.    Rev.    Rec.  special    demurrer    for   such    omission, 

118,  26  Fed.  Cas.  No.  15,402,  the  first  but  upon  motion  in  arrest  of  judgment 

count  of  the  indictment  charged  in  the  it  was  sufficient. 

language  of  the  statute  that  the  defend-  5.  Omission  of  Place. —  Place  of  com- 

ant,  at  Corvallis,   Oregon,  on    May  i,  mission   of  the   crime  was  omitted   in 

1870,  and  continuously  thenceforth  to  the  indictment.     It  was  held   that  the 

February  14,  1871,   "did  exercise  and  indictment  might   have   been    open  to 

carry  on  the  business  of  a  retail  liquor  special    demurrer    for   such    omission, 

dealer  without  having  paid  the  special  but  upon  motion  in  arrest  of  judgment 

tax "    therefor,    as    required    by    law.  it  was  sufficient. 

This  count  was  held  sufficient.  6.  Authority  to   Prosecute. —  "  Every 
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Form  No.  17947.' 

{Commencement  as  in  Form  No.  10729)  That  /oAn  Doe,  late  of  said 
distTict, yeoma/2,  on  the  Un/A  day  of  February,  a.  d.  196^^,  and  continu- 
ously thereafter  until  the  sixth  day  of  March  of  the  same  year,  at 
said  district,  did  wilfully  and  unlawfully  exercise  and  carry  on  the 
business  of  a  wholesale  liquor  dealer  without  having  paid  the  special 
tax  therefor  as  required  by  law,  contrary  {concluding  as  in  Form 
No.  10729). 

(2)  Of  Distiller  with  Intent  to  Defraud  Government  of 
Taxes  on  Spirits  Distilled.^ 

Form  No.  17948. 
(Precedent  in  U.  S.  v.  Simmons,  96  U.  S.  363.)' 
[(^Commencing  as  in  Form  No.  10731,  and  cofiiinuing  doum  to  *)]*  did 
knowingly  and  unlawfully  engage  in  and  carry  on  the  business  of  a 
distiller,  within  the  intent  and  meaning  of  the  internal  revenue  laws 
of  the  United  States,  with  the  intent  to  defraud  the  United  States  of 
the  tax  on  the  spirits  distilled  by  him,  against  the  peace  [{concluding 
as  in  Form  No.  10731).]* 


person  who  carries  on  the  business  of 
a  *  *  *  wholesale  liquor  dealer  with- 
out having  paid  the  special  tax  re- 
quired by  law  shall  for  every  such 
offense  be  fined,"  etc.  U.  S.  Rev.  Stat. 
(1878),  §  3242. 

Requisites  of  Indictment  or  Information, 
Generally.  —  See  supra,  note  i,  p.  548. 

Means  or  circumstances  by  which  de- 
fendant became  a  wholesale  dealer 
need  not  be  stated.  U.  S.  v.  Page,  2 
Sawy.  (U.  S.)  353,  17  Int.  Rev.  Rec. 
158,  27  Fed.  Cas.  No.  15,988. 

1.  This  is  substantially  the  form  of 
indictment  in  the  case  of  U.  S.  7J.  Page, 
2  Sawy.  (U.  S.)  353,  17  Int.  Rev.  Rec. 
158,  27  Fed.  Cas.  No.  15.988.  A  de- 
murrer to  that  indictment  was  over- 
ruled. 

2.  Authority  to  Prosecute. —  "Every 
person  *  *  *  who  engages  in  or  carries 
on  the  business  of  a  distiller  with  in- 
lent  to  defraud  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him,  or 
any  part  thereof,"  shall  be  fined  and 
imprisoned.  U.  S.  Rev.  Stat.  (1878), 
§  328r. 

Requisites  of  Indictment  or  Information, 
Generally.  —  See  supra,  note  r,  p.  548. 

Means  of  Defrauding.  —  Particular 
means  by  which  the  United  States  was 
to  be  defrauded  of  tax  need  not  be 
alleged.  U.  S.  v,  Simmons,  96  U.  S. 
360;  U.  S.  V.  Ulrici,  3  Dill.  (U.  S.)  532. 

Precedents.  —  In  U.  S.  v.  Staton,  2 
Flipp.  (U.  S.)  319,  the  second  count  of 
the  indictment  was  as  follows: 


"The  grand  jurors  aforesaid,  etc., 
do  further  present,  that  said  William 
Staton,  etc.,  on,  to  wit,  the  day  and  year 
aforesaid,  in  the  district  aforesaid,  etc., 
unlawfully,  with  force  and  arms,  was 
carrying  on  the  business  of  a  distiller 
by  then  and  there  producing  distilled 
spirits,  and  by  then  and  there  brewing, 
and  by  then  and  there  making  mash, 
wort  and  wash  fit  for  distillation  and 
for  the  production  of  spirits,  and  by 
then  and  there  making  and  keeping 
mash,  wort  and  wash,  and  having  also 
then  and  there  in  his  possession  and 
use  a  still,  then  and  there  with  intent 
of  him,  the  said  Williani  Staton,  to  de- 
fraud the  United  States  of  the  tax  on 
spirits,  so  then  and  there  distilled  by 
him,  the  said  William  Staton,  as  such 
distiller,  as  aforesaid,  contrary  to  the 
form,"  etc. 

This  count  was  held  sufficient. 

In  U.  S,  V.  Ulrici,  3  Dill.  (U.  S.)  532. 
the  first  count  of  the  indictment,  in  sub- 
stance, set  out  that  the  defendant  was 
engaged  in  carrying  on  the  business  of 
a  distiller,  at  his  distillery,  situated  in 
the  city  of  St.  Louis,  with  intent  then 
and  there  to  defraud  the  United  States 
of  the  tax  on  each  and  every  gallon  of 
one  thousand  proof  gallons  of  spirits 
thereafter  to  be  distilled  by  him.  This 
count  was  held  to  be  good. 

3.  This  is  the  fourth  count  of  the  in- 
dictment. It  was  held  "sufiBcient  to 
authorize  judgment  thereon." 

4.  The  matter  to  be  supplied  within 
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e.  Distilling  on  Prohibited  Premises.* 

Form  No.  17949.* 

{Commencing  as  in  Fortn  No.  10731,  and  continuing  down  to  *)  did 
knowingly  and  unlawfully  use  a  still,  boiler  and  other  vessel  for  the 
purpose  of  distilling,  within  the  intent  and  meaning  of  the  internal 
revenue  laws  of  the  United  States,  in  a  certain  building  and  on  cer- 
tain premises  where  vinegar  {or  other  article  enumerated  in  statute) 
was  at  the  time  manufactured  and  produced,  against  the  peace  {con- 
cluding as  in  Form  No.  10731). 

d.  Brewer  op  Other  Person  Selling  op  Removing  Beep  in  Packages 
with  Twice  Used  Stamps  Thereon. 

Form  No.  17950.* 

{Commencing  as  in  Form  No.  10731,  and  continuing  dotvn  to  *)  being 
then  and  there  a  brewer  (or  cartman  or  agent  for  transportation,  or 
any  other  person  as  the  case  may  be),  unlawfully  did  sell  or  remove  (or 
remove)  and  aid  in  selling  and  removing  (or  in  retnoving)  certain 
fermented  liquor,  to  wit,  certain  beer  contained  in  barrels  (or  kegs,  or 
other  vessels  as  the  case  may  be),  to  wit,  ten  barrels  (or  kegs,  or  other 
vessels  as  the  case  may  be)  from  a  certain  brewery  (or  brewery  ware- 
house) then  and  there  situate,  upon  each  of  which  barrels  (or  kegs,  or 


[  ]  will  not  be  found  in  the  reported 
case. 

1.  Authority  to  Prosecute, —  By  statute, 
it  is  provided  that  any  person  who 
shall  use  any  still,  boiler  or  other  ves- 
sel, for  the  purpose  of  distilling,  on 
certain  premises  therein  enumerated, 
which  includes  any  building  or  premi- 
ses where  vinegar  is  manufactured  or 
produced,  or  procures  the  same  to  be 
done,  shall  be  fined  and  imprisoned. 
U.  S.  Rev.  Stat.  (1878),  ^  3266. 

Requisites  of  Indictment  or  Informa- 
tion, Generally.  —  See  supra,  note  i, 
p.  548. 

That  spirits  distilled  were  alcoholic 
need  not  be  averred  in  terms.  In  view 
of  the  statutory  definition  of  distilling, 
an  allegation  that  the  vessels  were 
used  "for  the  purpose  of  distilling 
within  the  intent  and  meaning  of  the 
internal  revenue  laws  of  the  United 
States"  is  distinct  and  broad  enough 
to  advise  the  court  of  the  nature  of  the 
offense  charged.  U.  S.  v.  Simmons, 
96  U.  S.  360. 

Time  When  Article  was  Manufactured. 
—  That  vinegar  or  other  article  enume- 
rated in  the  statute  was  manufactured 
or  produced  in  the  building  and  on  the 
premises  referred  to,  at  the  time  the 
still  and  other  vessels  were  used  for 


the  purpose  of  distilling,  must  be 
shown.     U.  S.  z/.  Simmons,  g6  U.  S.  360. 

Procuring  Another  to  Use  —  Naming 
Such  Person. — Where  the  defendant 
is  not  charged  with  using  the  still, 
boiler  or  other  vessels,  but  with  caus- 
ing and  procuring  someone  else  to 
use  them,  the  name  of  that  person 
must  be  stated,  and  if  it  is  unknown 
to  the  grand  jurors  that  fact  should 
be  stated  in  the  indictment.  U.  S. 
V.  Simmons,  96  U.  S.  360. 

Special  means  employed  to  effect  alleged 
unlawful  procurement  need  not  be  set 
forth.  An  indictment  is  sufficient 
which  states  that  defendant  "  did 
knowingly  and  unlawfully  cause  and 
procure,"  etc.  U.  S.  v.  Simmons,  96 
U.  S.  360. 

That  stills  and  other  vessels  were  used 
for  distilling  is  implied  with  sufficient 
certainty  from  the  averment  that  the 
defendant  caused  and  procured  them 
to  be  used.  U.  S.  v.  Simmons,  96  U.  S. 
360. 

2.  This  is  substantially  the  form  of 
indictment  in  U.  S.  v.  Simmons,  96 
U.  S.  360.  Some  changes  have  been 
made,  however,  to  meet  the  objections 
of  the  court  to  that  indictment. 

8.  United  States.  —  Rev.  Stat.  (1878),  § 
3343- 
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other  vessels  as  the  case  may  be')  an  internal  revenue  stamp,  denoting 
the  internal  revenue  tax  on  fermented  liquors,  and  which  had  once 
been  canceled,  was  then  and  there  used  a  second  time,  against  {con- 
cluding as  in  Form  No.  10731). 

e.  Failing  to  Deface  or  Destroy  Revenue  Stamps. 
(1)  On  Emptying  Distilled  Spirits  from  Cask.^ 

Form  No.  17951.' 

(  Venue  and  title  of  court  as  in  Form  No.  14322.) 

The  grand  jurors  of  the  United  States,  duly  impaneled,  sworn  and 
charged  to  inquire  in  and  for  the  eastern  division  of  the  eastern  judicial 
district  of  Missouri.,  upon  their  oaths  present  that  Johi  Doe,  late  of 
the  city  and  county  of  St.  Louis,  in  the  district  aforesaid,  heretofore, 
to  wit,  on  ^Q  first  day  oi  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-five,  at  said  division  of  said  district  and 
within  the  jurisdiction  of  this  court,  did  empty  and  draw  off  and 
cause  to  be  emptied  and  drawn  off  certain  distilled  spirits  from  a 
certain  cask  bearing  a  stamp  then  and  there  required  by  law,  to  wit, 
a  certain  United  States  internal  revenue  stamp  known  as  a  tax-paid 
stamp,  and  did  feloniously  then  and  there  fail,  at  the  time  of  empty- 
ing and  causing  to  be  emptied  and  drawn  off  the  contents  of  said 
cask,  to  deface  and  obliterate  said  stamp,  contrary  to  {concluding  as 
in  Form  No.  HS22). 

(2)  Removed  from  Cask.^ 

1.  Aathority  to  Frosecate. — By  statute,  shall  be  deemed  guilty  of  a  felony." 
it  is  provided  that  "  every  person  who  U.  S.  Rev.  Stat.  (1878),  §3324. 
empties  or  draws  off,  or  causes  to  be  Requisites  of  Indictmenfr  or  Information, 
emptied  or  drawn  off,  any  distilled  Generally.  —  See  supra,  note  i,  p.  548. 
spirits  from  a  cask  *  *  *  bearing  any  Describing  Stamps.  —  A  stamp  de- 
stamp  required  by  law,  shall,  at  the  scribed  by  a  statutory  designation,  as  a 
time  of  empting  such  cask  *  *  *  de-  "distillery  warehouse  stamp"  or  a 
face  and  obliterate  said  *  *  *  stamp,"  "tax  paid  stamp,"  is  sufficient.  The 
and  if  this  is  not  done  he  shall  be  stamp  need  not  be  set  out  verbatim  or 
guilty  of  a  felony.  U.  S.  Rev.  Stat,  its  contents  stated.  U.  S.  v.  Bayaud, 
(1878),  §  3324.  21  Blatchf.  (U.  S.)  287. 

Bequisites  of  Indictment  or  Information,  Stamps  Affixed  in  Pursuance  of  Statn- 

Oenerally. —  See  supra,  note   I  p.  548.  tory  Requirements.  — That  stamps  were 

That  offense  was  committed  intentionally  affixed  to  casks  in  pursuance  of  the  re- 

or    fraudulently    need. not   be    alleged,  quirements  of  law  need  not  be  alleged. 

U.  S.  V.  Ulrici,  3  Dill.  (U.  S.)  532.  U.  S.  v.  Bayaud.  21  Blatchf.  (U.  S.)  287. 

2.  This  is  substantially  the  form  of  Intent  to  XTse  Stamps  Again.  —  That  in- 
the  first  count  of  the  indictment  in  U.S.  dictment  does  not  charge  an  intent  to 
V.  Ulrici,  3  Dill.  (U.  S.)  532.  A  de-  use  the  stamps  again,  or  an  intent  to 
murrer  to  that  indictment  was  overruled,  defraud    the    United   States,   does   not 

3.  Authority  to  Frosecate. —  By  statute,  make  it  defective,  since  neither  an  in- 
it  is  provided  that  "  every  person  *  *  *  tent  to  use  the  stamps  again  nor  an 
who  removes  any  stamp  provided  by  intent  to  defraud  the  United  States, 
law  from  any  cask  or  package  contain-  nor  any  other  particular  intent,  is  made 
ing,  or  which  had  contained,  distilled  by  the  statute  an  ingredient  of  the 
spirits,  without  defacing  and  destroying  offense.  U.  S.  v.  Bayaud,  21  Blatchf. 
the  same  at  the  time  of  such  removal,  (U.  S.)  287. 

or  who   aids  or  assists  therein,  *  *  *        That  spirits  contained  in  casks  were  of 
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Form  No.  17952.' 

{Commencing  as  in  Form  No.  10731,  and  continuing  down  to  *)  did 
feloniously  remove  a  certain  United  States  internal  revenue  stamp 
provided  by  law,  to  wit,  a  certain  stamp  known  as  a  tax-paid  stamp, 
from  a  certain  cask  containing  certain  distilled  spirits,  without 
defacing  and  destroying  said  stamp  at  the  time-  of  such  removal, 
against  the  peace  {concluding  as  in  Form  No.  lOlSI). 

f.  Removing  Liquors  on  Which  Tax  had  Not  been  Paid  to  a  Piace 
Other  than  a  Distillery  Warehouse." 

Form  No.  17953.^ 

{Commencing  as  in  Form  No.  10731,  and  continuing  down  to  *)  did 
unlawfully  and  wilfully  remove  and  aid  in  removing  certain  distilled 
spirits,  to  wit,  one  hundred  proof  gallons  of  distilled  spirits  on  which 
the  internal  revenue  tax  then  and  there  required  by  law  had  not 
been  paid,  from  a  certain  distillery  then  and  there  situate  to  a  place 
other  than  the  distillery  warehouse  provided  by  law,  against  {con^ 
eluding  as  in  Form  No.  10731). 


domestic  manufacture  need  not  be  alleged. 
U.  S.  V.  Bayaud,  21  Blatch.  (U.  S.) 
287. 

Spirits  Produced  in  Licensed  Distillery, 
—  That  spirits  contained  in  the  casks 
were  produced  in  a  licensed  distillery 
need  not  be  alleged.  U.  S.  v.  Bayaud, 
21  Blaichf.  (U.  S.)287. 

Knowledge  that  Casks  Contained  Dis- 
tilled Spirits.  — That  accused  knew  that 
the  casks  contained  distilled  spirits  need 
not  be  alleged.  U.  S.  v.  Bayaud,  21 
Blatchf.  (U.  S.)  287. 

Precedent.  —  In  U.  S,  v.  Bayaud,  21 
Blatchf.  (U.  S.)  287,  the  first  count  of  the 
indictment,  which  contained  several 
counts  substantially  alike,  charged 
that  defendants  "  did  feloniously,  know- 
ingly and  fraudulently  remove  thirty-six 
United  States  internal  revenue  stamps, 
provided  and  required  by  law  of  the 
United  States  for  distilled  spirits,  to  wit, 
eighteen  United  States  internal  revenue 
distillery  warehouse  stamps  for  dis- 
tilled spirits,  ^XiA  eighteen  United  States 
internal  revenue  tax  paid  stamps  for 
distilled  spirits,  of  the  denomination  of 
forty  gallons,  more  particular  and  defi- 
nite description  of  which  said  stamps 
being  as  yet  to  the  jurors  aforesaid  un- 
known, from  eighteen  casks  then  and 
there  containing  distilled  spirits,  to  wit, 
gin,  a  more  particular  and  definite  de- 
scription of  which  said  casks  and  dis- 
tilled spirits  being  as  yet  to  the  jurors 
aforesaid  unknown,  on  which  said 
casks  said  stamps  had  theretofore  been 


placed  as  provided  and  required  by  law 
of  the  United  States,  as  they,  the  said 
George  D,  Bayaud  and  Gustave  F.  Perre^ 
noud  then  and  there  well  knew,  without 
defacing  and  destroying  the  said  stamps 
at  the  time  of  the  removal  thereof  as 
aforesaid." 

The  count  was  held  sufficient  on  mo- 
tion to  arrest  judgment,  defendants  hav- 
ing pleaded  guilty.  One  of  the  objec- 
tions made  to  the  indictment  was  that 
it  charged  in  each  count  at  least  two 
separate  and  distinct  offenses.  The 
court  said:  "  Whether  such  be  the  fact 
it  is  unnecessary  here  to  decide,  for  as- 
suming that  defects  exist,  it  cannot  be 
availed  of  on  motion  in  arrest  of  judg- 
ment." 

1.  See,  generally,  supra,  note  3,  p. 
556. 

2.  Precedent.  —  In  U.  S.  v.  Smith,  27 
Fed.  Rep.  854,  the  first  count  of  the  in- 
dictment charged  that  defendant  "did 
unlawfully  and  wilfully  remove  one 
cask  of  distilled  spirits,  on  which  the 
tax  had  not  been  paid  as  required  by 
law,  to  a  place  other  than  the  distillery 
warehouse  provided  by  law,  contrary 
to  the  form,  etc."  Upon  the  trial,  the 
defendant  was  discharged. 

3.  United  States.  — Rev.  Stat.  (1878), 
§  3296,  provides  that  whenever  any 
person  removes  any  distilled  spirits,  on 
which  the  tax  has  not  been  paid,  to  a 
place  other  than  the  distillery  ware- 
house provided  by  law,  he  shall  be 
fined  and  imprisoned. 
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g.  Concealing  Liquors  on  Which  Tax  had  Not  been  Paid  and  Which 
had  been  Removed  to  a  Place  Other  than  a  Distillery  Warehouse.' 

Form  No.  17954. 

(Precedent  in  Pounds  v.  U.  S.,  171  U.  S.  35.)* 

f  {Commencing  as  in  Form  No.  10731,  and  continuing  down  to  *)]■* 
awfully  did  conceal  and  aid  in  the  concealment  of  distilled  spirits 
on  which  the  tax  had  not  been  paid,  which  said  spirits  had  been 
removed  to  a  place  other  than  the  distillery  warehouse  provided  by 
law,*  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States. 
\(^Signature  and  indorsement  as  in  Form  No.  10729.)]^ 


III.  PETITION  BY  REVENUE  COLLECTOR,  UNLAWFULLY  DETAINED 

IN  Custody  for  refusing  to  produce  records  of  Office, 

FOR  WRIT  OF  HABEAS  CORPUS.* 

Form  No.  i  7955.* 

(Precedent  in  /«  re  Huttman,  70  Fed.  Rep.  700.)^ 
[(Address  as  in  Form  No.  11295.)]^ 

Your  petitioner,  Henry  Huttman,  respectfully  represents  and  shows 
that  he  is  a  citizen  of  Sedgwick  county,  in  the  state  of  Kansas,  and 


1.  Authority  to  Prosecute.  —  Any  per- 
son who  conceals  or  aids  in  the  con- 
cealment of  any  distilled  spirits  on 
which  the  tax  has  not  been  paid,  which 
have  been  removed  to  a  place  other 
than  the  distillery  warehouse  provided 
by  law,  is  subject  to  fine  and  imprison- 
ment.    U.  S.  Rev.  Stat.  (1878),  §  3296. 

Requisites  of  Indictment  or  Information, 
Generally.  —  See  supra,  note  r,  p.  548. 

Time  when  spirits  were  distilled  need 
not  be  alleged.  U.  S.  z'.  Nunnemacher, 
7  Biss.  (U.  S.)  129. 

That  tax  "  had  not  been  paid "  is  suf- 
ficient, without  an  allegation  that  it 
"was  still  due  and  owing."  U.  S. 
V.   Nunnemacher,  7  Biss.  (U.  S.)  129. 

Precedents.  —  In  U.  S.  v.  Nunne- 
macher, 7  Biss.  (U.  S.)  129,  27  Fed. 
Cas.  No.  15,903,  the  first  count  of  the 
indictment  alleged  in  substance  that 
the  defendants  Jaco-b  Nunnemacher 
and  others,  on  the  i8ih  day  of  Decem- 
ber, 1874,  had  removed  and  did  aid 
and  abet  in  the  removal  of  thirty-five 
hundred  proof  gallons  of  distilled 
spirits,  on  which  the  tax  then  due  and 
owing  to  the  United  States  and  re- 
quired by  law  to  be  paid  had  not  been 
paid,  from  the  distillery  of  Christian 
Guenther,  where  said  distilled  spirits 
had    theretofore    been    distilled,    to   a 


place   other   than    the  distillery^  ware- 
house of  the  said  Guenther,  and  did 


then  and  there  conceal  and  aid  in  the 
concealing  of  said  distilled  spirits  so 
removed  and  on  which  the  tax  had  not 
been  paid.  A  motion  to  quash  on  the 
ground  of  duplicity,  it  being  claimed 
that  the  removal  and  concealment  of 
spirits  as  mentioned  in  the  statute 
were  distinct  and  independent  offenses 
which  could  not  properly  be  joined  in 
one  count,  was  denied. 

In  U.  S.  V.  Smith,  27  Fed.  Rep.  854,  the 
indictment  charged  that  the  defendant 
"did  unlawfully  and  wilfully  conceal 
one  cask  of  distilled  spirits,  removed  to 
a  place  other  than  a  distillery  ware- 
house provided  by  law,  and  on  which 
the  tax  had  not  been  paid,  contrary  to 
the  form,"  etc.  Upon  the  trial,  the  de- 
fendant was  discharged. 

2.  This  is  the  sixth  count  of  the  in- 
dictment, and  the  count  on  which  the 
defendant  was  convicted.  It  was  held 
to  be  sufficiently  certain. 

3.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

4.  Existence  of  warehouse  was  held  to 
be  sufficiently  alleged. 

5.  For  Forms  in  proceedings  relating  to 
habeas  corpus,  generally,  see  the  title 
Habras  Corpus,  vol.  9   p.  143. 

6.  United  States.  —  Rev.  Stat.  (1878),  § 
751  et  seq. 

7.  The  petitioner  in  this  case  was 
discharged. 
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that  he  is  now  unjustly  and  unlawfully  detained  in  custody  by  B.  F. 
Royse,  sheriff  of  said  Sedgwick  county,  by  virtue  of  a  warrant  of  com- 
mitment issued  by  the  district  court  of  said  Sedgwick  county,  a  copy 
of  which  is  hereto  attached,  marked  "Exhibit^."  Your  petitioner 
further  shows  that  he  is  in  the  employ  of  the  United  States  as 
deputy  revenue  collector  of  the  United  States  for  the  Fourth  subdi- 
vision of  the  district  of  Kansas;  that  on  the  IJi^h  day  of  September y 
i89o,  he  was  by  said  sheriff  served  with  subpoena  duces  tecum,  issued 
out  of  said  district  court  of  Sedgwick  county,  whereby  he  was  com- 
manded to  appear  in  said  last-named  court  on  the  18tk  day  of  Se/>- 
tember,  iS95,  as  a  witness  on  behalf  of  the  state  in  a  criminal  action 
then  and  now  pending  in  said  last-named  court,  entitled  '■'■  State  of 
Kansas  vs.  Davidson"  and  then  and  there  to  produce  and  exhibit  as 
evidence  the  records  of  the  office  of  the  collector  of  internal  revenue 
for  the  district  of  Kansas,  so  far  as  the  said  records  might  show 
official  transactions  between  the  said  collector  of  internal  revenue 
and  his  subordinates  and  the  defendant  in  said  criminal  action  touch- 
ing an  application  for  a  special  retail  liquor  dealer's  tax  stamp  sup- 
posed to  have  been  made  by  said  defendant  to  said  collector,  or 
your  petitioner,  acting  for  him,  and  the  issuance  to  said  defendant 
of  such  special  tax  stamp  by  said  collector,  or  your  petitioner,  acting 
for  him;  that  your  petitioner,  as  directed  by  said  subpoena,  person- 
ally appeared  in  said  district  court  of  Sedgwick  county  on  the  18th 
day  of  September,  i895,  and  was  sworn  as  a  witness  on  behalf  of  the 
state  in  said  criminal  action,  and  was  interrogated  by  the  attorney 
for  the  state  touching  the  foregoing  records  from  the  office  of  the 
collector  of  internal  revenue  for  the  district  oi  Kansas;  that  there- 
upon the  attorney  of  the  United  States  for  the  district  of  Kansas 
(being  requested  so  to  do  by  the  commissioner  of  internal  revenue) 
moved  in  said  state  court  to  quash  said  subpoena  duces  tecum  so  far 
as  it  required  or  commanded  the  production  and  exhibition  of  said 
records  as  evidence  in  said  criminal  action,  which  said  motion  to 
quash  was  by  said  state  court,  on  the  19th  day  of  September,  i895, 
granted  and  sustained;  that  thereafter  your  petitioner  was  required 
by  said  state  court,  under  said  subpoena,  to  be  and  remain  in  attend- 
ance on  its  sessions  as  a  witness  in  said  criminal  case,  and  on  the 
20th  and  21st  days  of  September,  i895,  was  called  and  sworn  as  a  wit- 
ness therein  on  behalf  of  the  state;  that  on  this  23d da.y  of  September 
your  petitioner  was  interrogated,  and  asked  to  state  what,  if  any, 
statements  or  communications  had  been  made  by  the  defendant  in 
said  criminal  case  to  your  petitioner  touching  an  application  alleged 
to  have  been  made  by  said  defendant  to  your  petitioner  (acting  for 
said  collector  of  internal  revenue)  for  a  retail  liquor  dealer's  special 
tax  stamp;  and  that  your  petitioner  replied  to  such  questions,  in 
substance  and  effect,  that  said  defendant  had  made  no  statements 
or  communications  to  your  petitioner  save  and  except  such  as  were 
required  by  law  to  be  and  were  reduced  to  writing  for  the  purpose 
of  making  such  writings  a  part  of  the  records  in  the  office  of  said 
collector  of  internal  revenue;  and  that  all  oral  statements  made  by 
the  defendant  to  your  petitioner  were  made  to  him  in  his  official 
capacity,  aforesaid,  for  the  purpose  of  reducing  them  to  writing.     And 
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your  petitioner  further  shows  that  he  also  stated  to  said  state  court, 
in  substance,  that  all  such  statements  were  extorted  from  said  defend- 
ant by  law,  for  revenue  purposes  alone;  that  the  information  so 
obtained  was  privileged;  that  said  records  are  required  to  be  kept  in 
the  office  of  said  collector;  that  your  petitioner  had  no  authority 
to  produce  them  in  said  state  court;  that  such  production  would 
interfere  with  the  performance  of  his  duties  by  said  collector,  and 
tend  to  defeat  the  government  in  the  collection  of  its  revenues;  that 
all  statements  which  might  be  made  by  your  petitioner  would  be 
statements  of  the  contents  of  said  records;  and  that  your  petitioner, 
for  the  foregoing  reasons,  and  because  he  was  so  instructed  by  the 
commissioner  of  internal  revenue,  by  official  regulation  made  con- 
formably to  law,  respectfully  declined  to  answer  said  interrogatories. 
And  your  petitioner  further  shows  that  upon  his  so  declining  to 
answer  said  questions,  and  solely  by  reason  thereof,  the  said  district 
court  ordered  your  petitioner  committed  for  contempt  of  said  state 
court,  and  until  he  did  answer  such  questions;  and  that,  therefore, 
the  commitment  hereinbefore  described  was  issued  and  served,  and 
that  solely  by  reason  thereof  your  petitioner  is  now  held  in  custody 
and  deprived  of  his  liberty  by  said  B.  F.  Royse^  sheriff  of  said  Sedg- 
wick county,  Kansas.  And  your  petitioner  further  shows  that  he  has 
not  declined  to  testify,  in  obedience  to  said  subpoena,  as  to  any  fact 
within  his  knowledge  other  than  as  aforesaid,  but  has  simply  declined 
to  testify  as  to  the  contents  of  the  records  of  the  office  of  collector 
of  internal  revenue  for  the  district  of  Kansas,  and  as  to  statements 
made  to  him  as  hereinbefore  set  forth,  and  that  neither  the  contents 
of  said  records  nor  said  statements  are  proper  evidence  in  said  state 
court;  and  said  state  court  cannot  lawfully  compel  the  contents  of 
said  records  to  be  disclosed,  nor  lawfully  compel  your  petitioner  to 
divulge  said  statements.  Wherefore,  to  be  relieved  of  said  unlawful 
detention  and  imprisonment,  your  petitioner  prays  that  a  writ  of 
habeas  corpus,  to  be  directed  to  said  £.  F.  Royse,  sheriff  of  Sedgwick 
county,  Kansas,  may  issue  in  this  behalf,  so  that  your  petitioner  may 
be  forthwith  brought  before  this  court  to  do,  submit  to,  and  receive 
what  the  law  may  direct. 


(  Verification.  )^] 


112 


[Henry  Huttman,  Petitioner. 


1.  For  a  form  of  Terification  in  a  par-  2.  The  matter  enclosed  by  and  to  be 
ticular  jurisdiction  see  the  title  Vkrifi-  supplied  within  []  will  not  be  found  in 
CATIONS.  the  reported  case. 
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REVIEW,  ACTION  OR  WRIT  OF. 

By  Harold  N.  Eldridge, 

I.  COMPLAINT  TO  REVIEW  JUDGMENT,  561. 

1.  For  Error  Apparent  in  the  Record^  561. 

2.  For  New  Matter  Arising  Since  the  Judgment^  565. 
II.  PETITION  TO  REVIEW  JUDGMENT,  569. 

1.    Where  Petitioner  Lost  His  Right  to  Appeal^  569. 
«.    Where  a  Suggestion  of  Baiikruptcy  was  Entered  in  the  Suit 
Before  the  Judgment,  571. 

3.  Where  Judgment  Went  by  Default,  572. 

a.  In  General,  572. 

(i)  For  Failure  of  Petitioner's  Attorney  to  Enter  an 
Appearance,  572. 

(2)  For   Failure  of  Petitiofiers   Attorney   to   Notify 
'  Him  that  the  Suit  was  Ready  for  Trial,  576. 

(3)  For  Failure  to  Make  Service  on  Petitioner,  578, 

b.  On  Writ  of  Scire  Facias,  579. 

III.  BOND  TO  STAY  EXECUTION  PENDING  THE  PETITION,  580. 

IV.  ORDER  GRANTING  WRIT  OF  REVIEW,  581. 

V.  WRIT  OF  REVIEW,  582. 

1.    Where  Writ  is  of  Right,  582. 

a.    Where  the   Gratiting  of  the  Writ  is  Discretionary  with  the 
Court,  583. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  to  Review  a  Cause  in  Equity,  see  the  title 
REVIEW,  BILL  OF, post,  p.  586. 

I.  Complaint  to  review  Judgment.^ 
1.  For  Error  Apparent  in  the  Record.^ 

1.  Complaint  to  Beview.  —  \n  Indiana,  134  Ind.  571;  Baker  v.  Ludlam,  118 
by  statute,  a  complaint  lies  to  review  a  Ind.  87;  Tachau  v.  Fiedeldey,  81  Ind. 
judgment  for  any  error  of  law  appear-  54.  And  the  rules  which  govern  are,  in 
ing  in  the  proceedings  and  judgment  the  main,  the  same  that  govern  in  an 
or  for  material  matter  discovered  since  appeal.  American  Ins.  Co.  v.  Gibson, 
the  rendition   thereof.      Horner's  Stat.  164  Ind.  336. 

(igoi).  ^§  615,  616.  Requisites  of  Complaint,   Generally. — 

2.  In  Nature  of  Appeal.  —  A  complaint  The  facts  relied  upon  in  a  complaint 
under  the  code  to  review  a  judgment  for  review  of  error  of  law  should  be 
for  errors  of  law  is  in  the  nature  of  an  averred,  and  particularly  set  forth, 
appeal.  Murphy  v.  Branaman,  156  with  accuracy  and  clearness,  so  that 
Ind.  77;  Graves  v.  State,  136  Ind.  406;  without  resort  to  the  exhibits  filed  the 
Evansville,    etc.,    R.    Co.    v.   Maddux,  court   may   have   before  it  a  full  and 
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clear  statement  of  the  case.  Murphy 
V.  Branaman,  156  Ind.  77;  Jamison  v. 
Lake  Erie,  etc.,  R.  Co..  149  Ind.  521. 

If  pleadings,  proceedings  or  entries 
are  referred  to,  while  they  need  not  be 
set  out  in  h(rc  verba,  yet  the  substance 
of  such  portions  of  them  as  are  neces- 
sary to  a  right  understanding  of  the 
real  matters  of  the  complaint  should  be 
incorporated  in  that  pleading.  A  com- 
plaint to  review  a  judgment  is  not 
founded  upon  the  proceedings  and 
judgments  sought  to  be  reviewed,  and 
copies  of  such  proceedings  and  judg- 
ment filed  with  the  complaint  cannot 
supply  omissions  of  necessary  allega- 
yons  of  their  contents  in  the  com- 
plaint itself.  Murphy  v.  Branaman, 
156  Ind.  77. 

Presenting  Errors  —  Generally.  —  The 
errors  of  law  sought  to  be  reviewed 
must  be  presented  in  the  complaint. 
Travelers'  Ins.  Co.  v.  Prairie  School 
Tp.,  151  Ind.  36;  Jamison  v.  Lake  Erie, 
etc.,  R.  Co..  149  Ind.  521;  Findling  v. 
Lewis,  148  Ind.  429;  Traders'  Ins.  Co. 
V.  Carpenter,  85  Ind.  350;  Worley  v. 
Ellettsville,  60  Ind.  7.  Otherwise  they 
must  be  regarded  as  waived.  Traders' 
Ins.  Co.  V.  Carpenter,  85  Ind.  350.  And 
the  errors  must  be  such  as  would  have 
been  available  had  an  appeal  been 
taken.  Gates  v.  Scott,  123  Ind.  459; 
Rigler  v.  Rigler,  120  Ind.  431;  Baker  v. 
Ludlam,  118  Ind.  87;  American  Ins. 
Co.  V.  Gibson,  104  Ind.  336;  Shoaf  v. 
Joray,  86  Ind.  70;  Stayner  v.  Joice,  82 
Ind.  35;  Tachau  v.  Fiedeldey,  81  Ind. 
54;  Richardson  v.  Howk,  45  Ind.  451; 
Kiley  z/.  Murphy,  7  Ind.  App.  239.  And 
such  as  are  apparent  on  the  face  of  the 
record.  Peoria,  etc.,  R.  Co.  v.  Flicker, 
95  Ind.  180;  Stayner  v.  Joice,  82  Ind. 
35;  Richardson  v.  Howk,  45  Ind.  451. 
And  have  not  been  waived.  Richard- 
son V.  Howk,  45  Ind.  451. 

Enough  of  the  substance  or  character 
of  the  court's  action  or  ruling  to  pre- 
sent the  error  complained  of,  without 
reference  to  the  exhibit,  must  be  al- 
leged. Travelers'  Ins.  Co.  v.  Prairie 
School  Tp.,  151  Ind.  36.  And  see  to 
the  same  effect  Wabash  R.  Co.  v. 
Young,  154  Ind.  24;  Jamison  v.  Lake 
Erie,  etc.,  R.  Co.,  149  Ind.  -521;  Find- 
ling  V.  Lewis,  148  Ind.  429. 

One  Good  Cause  Assis^ned. — A  com- 
plaint properly  assigning  one  good 
cause  for  review  will  not  be  bad  be- 
cause others  are  not  well  assigned. 
Funk  V.  Davis,  103  Ind.  281. 

Where  One   Paragraph  Only  is  Ques- 


tioned. -— A  complaint  for  review  which 
questions  only  one  of  several  para- 
graphs of  the  complaint  upon  which 
the  judgment  sought  to  be  reviewed 
rests  is  not  sufficient.  Funk  z/.  Davis, 
103  Ind.  281. 

Exceptions  Taken  to  Errors.  —  The 
complaint  must  show  that  exceptions 
were  duly  taken  to  all  such  errors  as 
are  waived  by  a  failure  to  except. 
Wabash  R.  Co.  v.  Young,  154  Ind.  24; 
Goar  V.  Cravens,  57  Ind.  365;  Kitch  v. 
State,  53  Ind.  59;  Davidson  v.  King, 
51  Ind.  224. 

Setting  Forth  Becord  —  In  General. — 
A  complaint  to  review  for  errors  of 
law  must  set  forth  a  complete  record 
of  the  case.  Findling  v.  Lewis,  148 
Ind.  429;  Michener  v.  Springfield  En- 
gine, etc.,  Co.,  142  Ind.  130;  Leech  v. 
Perry,  77  Ind.  422;  Davis  v.  Binford, 
70  Ind.  44;  Cravens  v.  Chambers,  69 
Ind.  84;  Whitehall  v.  Crawford,  67 
Ind.  84;  Reed  v.  Worland,  64  Ind.  216; 
Harlen  v.  Watson,  63  Ind.  143;  Worley 
!<.  Ellettsville,  60  Ind.  7;  Meharry  v. 
Meharry,  59  Ind.  257;  Mitchell  v. 
Boyer,  58  Ind.  19;  Goar  v.  Cravens, 
57  Ind.  365;  Kitch  v.  State,  53  Ind.  59; 
Hardy  v.  Chipman,  54  Ind.  591;  Owen 
V.  Cooper,  46  Ind.  524;  Davis  v.  Perry, 
41  Ind.  305;  McDade  v.  McDade,  29 
Ind.  340;  Weathers  v.  Doerr,  53  Ind. 
104;  Kiley  v.  Murphy,  7  Ind.  App. 
239.  Or  so  much  therefor  as  is  neces- 
sary to  fully  present  the  errors  com- 
plained of.  Murphy  v.  Branaman, 
156  Ind.  77;  Findling  v.  Lewis,  148 
Ind.  4^9;  Michener  v.  Springfield  En- 
gine, etc.,  Co.,  142  Ind.  130;  Ferguson 
V.  Hull,  136  Ind.  339;  Hoppes  v. 
Hoppes,  123  Ind.  397;  Funk  v.  Davis, 
103  Ind.  281;  Stevens  z/.  Logansport,  76 
Ind.  498.  And  reference  to  the  pro- 
ceedings sought  to  be  reviewed  is  in- 
sufficient. Owen  V.  Cooper,  46  Ind, 
524. 

In  Graves  v.  State,  136  Ind.  406,  the 
court  says  that  the  complaint  "  must 
set  forth  so  much  of  the  record  in  the 
original  cause  as  would  be  necessary 
to  present  the  same  question  on  appeal 
to  this  court." 

In  Leech  v.  Perry,  77  Ind.  422,  it  was 
objected  to  the  complaint  that  it  did 
not  contain  a  full  and  complete  record 
of  the  judgment  and  proceedings 
sought  to  be  reviewed.  The  court 
said:  "  It  sets  out  the  complaint,  the 
appearance  of  the  defendants,  their 
motion  to  strike  out  parts  of  the  com- 
plaint, and  the  action  of  the  court  upon 
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it,  their  demurrer  to  the  complaint,  the 
judgment  of  the  court  upon  the  de- 
murrer, the  answer  of  the  defendants 
to  the  complaint,  the  demurrer  of  the 
plaintiff  to  the  second  paragraph  of 
the  answer,  the  judgment  of  the  court 
upon  the  demurrer,  the  trial,  finding 
and  judgment  of  the  court  in  favor  of 
the  plaintiff,  the  order  of  injunction 
and  service  of  the  same.  We  think 
that  it  sufficiently  appears  that  a  full 
record  of  the  proceedings  sought  to  be 
reviewed  is  contained  in  the  complaint. 
Where,  as  in  this  case,  the  pleadings 
filed,  the  rulings,  orders  and  judgment 
of  the  court  are  set  forth  in  the  com- 
plaint, it  is  not  necessary  to  aver  that 
such  pleadings,  orders,  rulings  and 
judgment  were  all  the  proceedings  in 
the  cause.  The  record  is  apparently 
complete.  The  final  judgment  appears 
to  be  the  logical  and  legal  conclusion 
deducible  from  the  pleadings,  issues 
and  trial  set  forth  in  the  complaint.  It 
will  not  be  presumed,  under  such  cir- 
cumstances, that  other,  and  apparently 
unnecessary,  pleadings  were  filed  in 
the  cause." 

In  Stevens  v.  Logansport,  76  Ind.  498, 
it  is  said:  "  The  rule  has  been  often  de- 
clared, that  a  complaint  to  review  a 
judgment  on  account  of  error  apparent 
on  the  face  of  the  record  must  bring 
before  the  court  a  full  record  of  the 
proceedings  and  judgment,  including 
the  pleadings,  sought  to  be  reviewed. 
McDade  v.  McDade,  29  Ind.  340;  Davis 
V.  Perry,  41  Ind.  305;  Owen  v.  Cooper, 
46  Ind.  524;  Kiich  v.  State,  53  Ind.  59; 
Hardy  v.  Chipman,  54  Ind.  591 ;  Worley 
V.  Ellettsville,  60  Ind.  7.  An  examina- 
tion of  these  cases  wdl  show  that  in 
each  the  omitted  parts  of  the  record 
were  material,  as  being  more  or  le/is 
relevant  to  the  alleged  errors  upon 
which  the  prayer  for  a  review  was 
predicated." 

Amended  Complaint  Filed.  —  Where 
the  record  shows  that  an  amended  com- 
plaint was  filed  in  the  action  sought  to 
be  reviewed,  it  need  not  contain  a  copy 
of  the  original  complaint  filed  therein. 
Funk  V.  Davis,  103  Ind.  281. 

Error  in  Setting  Aside  Order  for  New 
Trial.  —  Where  the  complaint  is  to  re- 
view a  jxidgment  for  alleged  error  in 
setting  aside  an  order  granting  a  new 


trial,  it  is  indispensable  that  a  copy  of 
the  judgment,  which  was  vacated  by 
the  new  trial  and  reinstated  by  setting 
aside  the  order  granting  the  new  trial, 
should  be  contained  in  the  record. 
Bradford  v.  Marion  School  Tp.,  107 
Ind.  280. 

The  record  should  be  embodied  in 
the  complaint,  or  should  at  least  be 
so  referred  to  and  identified  as  an  ex- 
hibit as  to  become  substantially  a  part 
of  the  complaint.  Findling  v.  Lewis, 
158  Ind.  429;  Michener  v.  Springfield 
Engine,  etc.,  Co.,  142  Ind.  130. 

Certified  Transcript.  —  In  Hoppes  v. 
Hoppes,  123  Ind.  397,  the  court  says: 
"All  that  is  necessary  is  that  a  copy  of 
the  record  shall  be  set  out  and  averred 
to  be  a  copy  in  the  complaint  for  re- 
view. It  is  not  necessary  that  there 
should  be  a  certified  transcript  of  the 
complete  record  of  the  original  cause." 
And  see  to  the  same  effect  Harlen  v. 
Watson,  63  Ind.  143. 

Record  Controls  Allegation  of  Com- 
plaint. —  Where  "  it  is  averred  that 
error  of  law  occurred,  and  was  ap- 
parent, in  this,  that  the  court  had  no 
jurisdiction  of  the  person  of  the  defend- 
ant," and  "the  record  of  that  proceed- 
ing is  made  a  part  of  the  complaint, 
and  it  thereby,  prima  facie  appears 
that  a  summons  was  issued  and  served 
in  due  time  upon  defendant,  and  no 
facts  are  specially  alleged  controvert- 
ing the  same,  if  it  could  be  done,  *  *  * 
the  exhibit  thus  presented  should  gov- 
ern rather  than  the  general  allegation 
in  the  complaint."  Hail  v.  Palmer, 
18  Ind.  5. 

Showing  Compliance  with  Statute  of 
Limitations.  —  Under  a  statute  which 
provides  that  a  complaint  to  review  for 
error  of  law  must  be  filed  within  one 
year,  and  that  any  person  under  legal 
disabilities  may  file  a  complaint  at  any 
time  within  one  year  after  the  disability 
is  removed,  a  complaint  which  does 
not  show  that  plaintiffs  were  under 
any  legal  disability  or  that  it  was  filed 
within  one  year  is  defective,  but  such 
defect  cannot  be  reached  by  demurrer. 
Funk  V.  Davis,  103  Ind.  281. 

1.  Indiana.  — Horner's  Stat.  (1901),  § 
615  ^/  seq. 

This  is  the  form  of  complaint  to  re- 
view a  judgment  in  Stayner  v.  Joyce, 


563 


Volume  16. 


17956.  REVIEW,  ACTION  OR  WRIT  OF.  17956. 

Jesse  Stayner 

vs. 

William  S.  Joyce,  Nelson  Stacy, 

Zephaniah  B.  Stayner. 

Complaint. 

Jesse  Stayner  complains  of  William  S.  Joyce,  Nelson  Stacy  and 
Zephaniah  B.  Stayner  and  says  that  on  the  21st  day  oi  January,  i878, 
defendant  Joyce  filed  his  complaint  in  the  Steuben  Circuit  Court 
against  this  plaintiff  and  defendant  Zephaniah  B.  Stavfier,  alleging 
that  they  on  the  2Jfth  day  of  October,  iS7S,  executed  a  promissory 
note  of  said  date  to  said  Joyce  whereby  they  promised  to  pay  to  the 
order  of  said  Joyce  one  year  after  date  thereof,  one  hundred  forty-nine 
and  11-100  dollars  ($i^9.  ii)  with  interest  thereon  at /^«  per  cent, 
per  annum  from  date;  that  said  note  was  due  and  unpaid;  demand- 
ing judgment  thereon  against  them,  and  filed  therewith  a  copy  of 
said  alleged  note  and  caused  summons  to  be  issued  thereon  against 
this  plaintiff  and  said  Zephaniah  B.  Stayner,  which  was  thereafter 
returned  duly  served;  that  afterward,  to  wit:  on  the  6th  day  of  Feb- 
ruary, i878,  the  same  being  the  3d  judicial  day  of  the  February  term, 
i87<9,  of  Steuben  Circuit  Court,  this  plaintiff  appearing  to  said  action 
for  his  answer  therein  filed  his  verified  plea  of  non  est  factum. 

That  afterward,  to  wit:  on  the  19th  day  oi  February,  i878,  the 
same  being  the  l^th  judicial  day  of  the  February  Term,  i878,  of  the 
Steuben  Circuit  Court,  said  cause  came  on  for  trial  on  the  issue  thus 
formed  and  a  jury  being  waived  the  cause  was  submitted  to  the  court 
for  trial,  who,  after  hearing  the  evidence  found  for  plaintiff  therein, 
that  there  was  due  him  from  this  plaintiff  and  Zephaniah  B.  Stayner  on 
said  note  ttuo  hundred  thirteen  and  72-100  dollars  {%213.72),  where- 
upon this  plaintiff  moved  the  court  for  a  new  trial  in  said  behalf, 
said  motions  being  in  writing  for  the  reason  that  the  decision  of  the 
court  was  not  sustained  by  sufficient  evidence  and  was  contrary  to 
law,  which  motion  was  by  the  court  overruled,  to  which  action  of 
the  court  the  plaintiff,  at  the  time  excepted  and  filed  then  and  there 
his  bill  of  exceptions  containing  all  the  evidence  given  in  said  cause, 
which  bill  of  exceptions  was  then  signed  and  sealed  by  the  court  and 
made  part  of  the  record  in  said  cause,  wherupon  the  court  rendered 
final  judgment  in  said  cause  in  favor  of  said  yi^yr^  and  against  this 
plaintiff  and  Zephaniah  B.  Stayner  in  said  sum  of  two  hundred  and 
thirteen  and  72-100  dollars  (^13.72). 

And  plaintiff  files  herewith  a  full  and  complete  transcript  of  the 
record  in  said  cause,  of  the  proceedings  and  judgment  therein  includ- 
ing the  pleadings,  all  orders  of  the  court,  and  all  bills  of  exceptions, 
and  makes  the  same  a  part  hereof. 

The  plaintiff  says  there  is  manifest  error  apparent  in  the  record  of 
said  cause  in  this,  that  the  court  erred  in  overruling  this  plaintiff's 
motion  for  a  new  trial  in  said  cause. 

And  plaintiff  further  says  that  defendant  Zephaniah  B.  Stayner  not 

82  Ind.  35,  and  is  copied  from  the  ment.  A  judgment  sustaining  a  de- 
records.  The  complaint  is  for  errors  murrer  to  this  complaint  was  reversed, 
of  law  apparent  upon  the  face  of  the  See  also,  generally,  supra,  note  2, 
record   of   the   proceedings   and  judg-     p.  561. 
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joining  him  in  this,  his  petition  to  review  said  judgment,  he  makes 
him  a  party  defendant  to  answer  thereto. 

Plaintiff  further  avers  that  since  the  recovery  of  said  judgment 
^d\di  Joyce  has  caused  execution  to  issue  thereon  to  defendant  Stacy, 
who  is  the  sheriff  of  Lagrange  county,  Indta?ia,  and  who  is  now 
threatening  to  levy  the  same  upon  the  goods  and  chattels  of  this 
plaintiff  in  said  county  situate. 

Wherefore  plaintiff  asks  that  said  judgment  be  reviewed,  reversed 
and  set  aside;  that  in  the  meantime  and  before  final  hearing  can  be 
had  hereon  all  further  proceedings  on  said  judgment  be  stayed,  and 
said  Joyce  and  Stacy  be  restrained  from  executing  said  writ  and  he 
demands  judgment  for  his  costs  herein. 

R.  Wes.  McBride,  Plaintiffs  Atty. 
State  of  Indiana,  ) 
Steuben  County.     ) 

Jesse  Stayner  upon  oath  says  that  he  is  the  plaintiff  in  the  above 
entitled  cause,  and  that  all  the  material  averments  in  said  complaint 
contained  are  true  in  substance  and  in  fact  as  he  verily  believes. 

Jesse  Stayner. 

Subscribed  and  sworn  to  before  me  this  29th  day  oi  July,  i%79. 

Joseph  Butler,  Clerk, 
Per  Orville  Goodal,  Deputy. 

2.  For  New  Matter  Arising  Since  the  Judgment.^ 

1.  Beqtiisites   of  Complaint,  Generally,  trial  under  section  356  of  the  practice 

—  In  Indiana,  it  is  provided  by  statute  act,  but  which,  in  no  event,  would  sus- 

that  when   the  complaint  for  a  review  tain  a  complaint  for  the  review  of  a  judg- 

is  filed  for  new  matter  discovered  since  ment,  on   the  ground  of  material   new 

the  rendition  of  the  judgment  it  shall  be  matter    discovered    after  the  rendition 

verified  by  the  complainant,  and  show  ot  such  judgment.     Francis  v.   Davis, 

that   the    new    matter   could  not  have  69  Ind.  452.     And  see  substantially  to 

been   discovered    before   judgment  by  the  same    effect   the    following  cases: 

reasonable  diligence,  and  that  the  com-  Jones  v.  Tipton,  142  Ind.  643;  Francis 

plaint  is  filed  without  delay  after  the  v.    Davis,    69    Ind.    452;    Webster    v. 

discovery.      Horner's    Stat.    (1901),    §  Maiden,  41  Ind.  124;  Fleming  v.  Stout, 

617.  19  Ind.  328;  Nelson  v.  Johnson,  18  Ind. 

New  Matter  —  In  General. —  A  corn-  329;  Hall  v.  Palmer,  18  Ind.  5. 
plaint  for  the  review  of  a  judgment.  Reference  to  Affidavits. — The  newly 
for  new  matter,  must  show  upon  its  discovered  matter  must  be  set  out  in 
face  the  following  facts:  1.  It  must  the  body  of  the  complaint,  and  affi- 
show,  clearly  and  unequivocally,  new  davits  filed  with  such  complaint,  set- 
matter  having  a  material  bearing  upon  ting  up  said  matter,  cannot  be  resorted 
the  judgment  complained  of,  which  to  in  determining  the  sufficiency  of  the 
new  matter  would  probably  reverse,  or  complaint.  Jamison  v.  Lake  Erie,  etc., 
at  least  materially  modify,  such  judg-  R.  Co.,  149  Ind.  521;  Hill  v.  Roach, 
ment;  2.  The  new  matter  relied  upon  in  72  Ind.  57. 

a  complaint  for  review  must  be  such  as  Diligence  in  Discovery  of  New  Matter  — 

is  or  may  be  clearly  distinguished  from  In  General.  — The  complaint  must  show 

newly  discovered   evidence    which,    if  that  the  new  matter  could  not  have  been 

discovered   during  the  term   at  which  discovered  before  judgment  by  reason- 

the  judgment  was  rendered,  would  be  able     diligence.       Osgood     v.    Smock, 

cause    for   a    new   trial,    on    a    motion  144  Ind.  387;  Dippel  z^.  Schicketanz,  100 

therefor  under  section  352  of  the  code,  Ind.    376;    McCauley   v.    Murdock,    97 

and,    if  discovered    alter    such    term,  Ind.    229;    Debolt   v.   Debolt,   86   Ind. 

might  support  a  complaint  for  a  new  521;  Peyton    v.    Kruger,    77    Ind.  486; 
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State  of  Indiana, ) 
Madison  County.  \ 

Madison  Circuit  Court,  March  Term,  \Z81. 
Charles  Hoppes  and  Alfaretta  Nichols 
vs. 

Isaac  Hoppes  and  Daniel  Hoppes. 

The  plaintiffs  complain  of  the  defendants  and  say  that  on  the 
twenty  seventh  day  oi  June,  iS77,  Daniel  Hoppes  and  Maria  J.  Hoppes, 
his  wife,  were  together  the  owners  in  fee  simple  of  the  following  real 
estate  in  Madison  county,  in  the  state  oi  Indiana,  to  wit:  The  east 
half  of  the  southwest  quarter  of  section  twenty  {20^  in  township  nine- 
teen (19)  north,  of  range  ei^ht  east,  the  said  Daniel  Hoppes  owning  the 
west  half  and  his  said  wife  owning  the  east  half  of  said  tract,  said 
Daniel  Hoppes  and  Mariah  Hoppes  being  the  father  and  mother  of 
these  plaintiffs. 

That  on  the  day  aforesaid  said  Daniel  Hoppes  and  Mariah  J.  Hoppes 


Hill  V.  Roach,  72  Ind.  57;  State  v. 
Holmes.  69  Ind. 577;  Whitehall  v.  Craw- 
ford, 67  Ind.  84;  Francis  v.  Davis,  69 
Ind.  452;  Collins  v.  Rose,  59  Ind.  33; 
Eyrant  v.  Hoskins,  53  Ind.  218;  Gregg 
V.  Louden,  51  Ind.  585;  Comer  v. 
Himes,  49  Ind.  482;  Simpkins  v.  Wil- 
son, II  Ind.  541.  And  that  the  com- 
plaint was  filed  without  delay  after 
discovery.  Osgood  v.  Smock,  144  Ind. 
387;  Dippel  V.  Schicketanz,  100  Ind. 
376;  State  V.  Holmes,  69  Ind.  577; 
Francis  v.  Davis,  69  Ind.  452;  Debolt 
V.  Debolt,  86  Ind.  521;  Collins  v.  Rose, 
59  Ind.  33. 

Facts  constituting  diligence  must  be 
stated.  A  general  averment  of  dili- 
gence in  the  words  of  the  statute  is  in- 
sufficient. Osgood  V.  Smock,  144  Ind. 
387;  McCauley  v.  Murdock,  97  Ind.  229; 
Debolt  z/.  Debolt,  86  Ind.  521;  States. 
Holmes,  69  Ind.  577;  Francis  v.  Davis, 
69  Ind.  452. 

If  the  diligence  consists  in  making 
inquiries,  the  lime  and  place  and  cir- 
cumstances must  be  stated,  that  the 
court  may  know  that  the  inquiries  were 
made  in  the  proper  quarter.  It  is  not 
sufficient  to  state  "generally  that  plain- 
tiffs had  been  diligent  in  making  in- 
quiries of  those  whom  they  supposed 
likely  to  know  anything  of  the  case.  The 
complaint  must  also  allege  how  or  from 
whom  the  new  matter  was  discovered, 
in  order  that  the  court  may  determine 
whether  or  not  by  reasonable  diligence 
the  same  information  could  have  been 
obtained  through  the  same  means  before 
the  rendition  of  the  judgment.  Osgood 
V.  Smock,  144  Ind.  387. 

A  complaint  which   shows,  by   the 


facts  stated,  that  the  new  matter  could 
have  been  discovered  before  judgment 
by  reasonable  diligence  is  insufficient, 
although  it  contain  an  allegation  that 
the  new  matter  could  not  have  been  so 
discovered.  Johnson  v.  Herr,  88  Ind. 
280. 

Affidavits  of  Witnesses.  —  In  Hill  v. 
Roach,  72  Ind.  57.  the  court  says: 

"  There  is  a  well  recognized  distinc- 
tion between  a  proceeding  to  review  a 
judgment  on  account  of  material  new 
matter  discovered  since  it  was  ren- 
dered and  an  application  for  a  new 
trial  upon  the  ground  of  newly  dis- 
covered evidence.  In  the  latter  case, 
the  affidavit  of  the  witness,  by  whose 
testimony  it  is  expected  to  establish  the 
newly  discovered  evidence,  must  be 
filed  with  and  made  a  part  of  the  appli- 
cation, if  it  can  be  obtained.  In  the 
former  case,  no  such  affidavit  is  re- 
quired to  be  filed  with  the  complaint." 

Verification.  —  A  complaint  for  re- 
view of  a  judgment  on  the  ground  of 
new  matter  must  be  verified.  Dip- 
pel  V.  Schicketanz,  100  Ind.  376;  Debolt 
V.  Debolt,  86  Ind.  521;  Hill  v.  Roach, 
72  Ind.  57;  Francis  v.  Davis,  69  Ind. 
452;  Collins  V.  Rose,  59  Ind.  33. 

1.  Indiana.  —  Horner's  Stat.  (1901), 
§  615  et  seq. 

This  is  the  form  of  complaint  to 
review  a  judgment  on  the  ground  of 
new  matter  discovered  in  Hoppes  v. 
Hoppes,  123  Ind.  397,  and  is  copied 
from  the  records,  A  judgment  over- 
ruling a  demurrer  to  this  complaint 
was  affirmed. 

See  also,  generally,  supra,  note  i, 
p.  565. 
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executed  to  one  Louis  Fitzgerald,  as  trustee  of  the  Mercantile  Trust 
Company,  a  corporation  duly  organized  under  the  laws  of  the  state  of 
New  York,  a  mortgage  on  the  whole  of  said  land  to  secure  the  pay- 
ment of  a  debt  oi  fifteen  hundred  dollars  then  owing  by  the  said  Daniel 
Hoppes  to  the  said  Mercantile  Trust  Company.  That  on  \h^  first  day 
of  January,  iB78,  the  said  Mariah  J.  Hoppes  died  intestate  in  said 
county  seised  of  her  said  half  of  said  real  estate  in  her  own  right  and 
leaving  said  Daniel  Hoppes,  her  husband,  and  these  plaintiffs,  her 
children,  her  only  heirs  at  law;  that  after  the  death  of  his  said  wife 

said  Daniel  Hoppes  intermarried  with  one  Fannie ;  that  on  the 

day  of ,  i85-,  sdJid  Daniel  Hoppes  so\6.  and  conveyed  the 

whole  of  said  real  estate,  including  that  portion  formerly  owned  by 
said  Mariah  J.  Hoppes  and  which  descended  from  her  to  him  and 
these  plaintiffs  to  Isaac  Hoppes,  his  codefendant  herein,  his  said  second 
wife  joined  him  in  the  deed;  that  as  part  of  the  consideration  for 
said  conveyance  of  real  estate  said  Isaac  Hoppes  agreed  with  said 
Daniel  Hoppes  to  assume  and  did  assume  the  payment  of  said  mort- 
gage indebtedness;  that  afterwards  on  the  third  day  oi  May,  i2>82, 
said  Isaac  Hoppes  paid  off  said  mortgage  and  took  an  assignment  of 
the  same  from  said  Mercantile  Trust  Company  hy  its  said  trustee;  that 
afterwards  on  the day  of ,  i8c?4,  said  Isaac  Hoppes  com- 
menced his  action  in  the  Madison  Circuit  Court  of  Madison  county  in 
the  state  of  Indiana  against  said  Daniel  Hoppes  and  these  plaintiffs, 
who  were  still  the  owners  of  the  undivided  two-thirds  of  that  part  of 
said  land  formerly  owned  by  their  said  mother  for  the  foreclosure 
of  said  mortgage;  that  on  the  eleventh  day  of  June,  \Z8J^,  said  Daniel 
Hoppes  and  these  plaintiffs  having  made  default  in  said  action  said 
Isaac  Hoppes  obtained  a  judgment  therein  against  said  Daniel  Hoppes 
for  the  sum  of  eighteen  hundred  and  six  dollars  and  against  all  the 
defendants  thereto  for  the  foreclosure  of  said  mortgage,  and  the  sale 
of  the  whole  of  said  real  estate  to  pay  and  satisfy  said  amount,  a  copy 
of  which  judgment  and  the  record  of  all  the  proceedings  in  said 
action  is  herewith  filed  as  a  part  of  this  complaint,  and  marked 
Exhibit  '*A;"  that  afterwards  an  execution  and  order  of  sale  were 
issued  on  said  judgment  and  levied  on  said  real  estate  and  the  same 
was  sold  by  the  sheriff  under  said  order  of  sale  and  purchased  by  the 
defendant,  Isaac  Hoppes,  who  still  owns  the  same. 

And  plaintiffs  say  at  the  time  said  suit  was  brought  and  said  judg- 
ment was  rendered  these  plaintiffs  were  minors  under  the  age  of 
twenty-one  years  of  age,  were  ignorant  of  the  ways  of  business  and  of 
the  law,  and  had  no  knowledge  of  the  fact  that  said  mortgage  was  given 
to  secure  a  debt  owing  solely  by  said  Daniel  Hoppes,  and  that  their 
said  mother  owed  no  part  of  said  debt  but  was  only  surety  for  her 
husband,  and  had  no  knowledge  of  the  fact  that  said  Isaac  Hoppes 
had  assumed  and  agreed  to  pay  said  mortgage  as  aforesaid;  that  said 
facts  were  only  known  fully  by  said  Daniel  Hoppes  and  said  Isaac 
Hoppes,  these  defendants,  who  purposely  concealed  said  facts  from 
plaintiffs  and  from  the  guardian  ad  litem  appointed  by  the  court  to 
look  after  their  interests  in  said  suit;  that  by  reason  of  such  conceal- 
ment of  said  facts  by  these  defendants,  these  plaintiffs  and  their 
guardian  ad  litem  were  kept  in  entire  ignorance  of  said   facts  and 
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allowed  said  judgment  to  be  rendered,  not  knowing  that  they  had  a 
good  and  valid  defense  to  said  action  by  reason  of  said  facts  so  con- 
cealed from  them. 

And  plaintiffs  further  say  that  the  interest  of  said  Daniel  Hoppes 
in  said  land  was  more  than  sufficient  to  fully  pay  and  satisfy  said 
mortgage;  that  said  defendants  colluded  and  conspired  together  to 
cheat  plaintiffs  out  of  their  interest  therein  by  representing  to  them 
that  they  had  no  interest  or  right  therein  as  against  said  mortgage 
and  by  concealing  from  them  and  their  guardian  ad  litem  the  facts 
above  mentioned;  that  plaintiffs,,  believing  that  these  defendants 
being  their  father  and  grandfather,  would  deal  honestly  and  fairly 
with  them  and  would  not  deceive  or  in  any  way  defraud  them  out 
of  their  rights  in  said  land,  and  having  no  means  of  ascertaining  the 
facts  in  relation  thereto  except  from  these  defendants,  were  induced 
by  the  representations  so  made  by  them  to  believe  that  they  had  no 
defense  to  said  action  to  foreclose  said  mortgage  and  no  equitable 
interest  to  protect  in  said  action;  that  they  did  not  discover  or 
know  of  the  aforesaid  facts  and  could  not  by  reasonable  diligence 
have  discovered  or  known  them  until  a  short  time  before  bringing  this 
suit,  and  that  one  of  said  plaintiffs  is  yet  a  minor  and  the  other  only 
became  of  age  some  three  ox  four  months  before  this  suit  was  brought. 

And  plaintiffs  say  that  on  the  trial  of  said  cause,  neither  they  nor 
their  said  guardian  ad  litem  having  any  knowledge  of  the  foregoing 
facts,  they  made  no  attempt  to  set  up  any  defense  thereto  or  to  protect 
their  equitable  or  legal  rights  in  said  land  further  than  the  entry  of 
a  formal  general  denial  of  the  complaint  therein,  which  was  done  by 
their  guardian  ad  litem,  and  that  neither  they  nor  their  guardian 
ad  litem  made  any  attempt  either  to  plead  or  prove  the  foregoing 
facts  of  the  assumption  of  said  mortgage  by  said  Isaac  Hoppes  or 
that  said  mortgage  was  given  to  secure  the  individual  debt  of  said 
Daniel  Hoppes y  and  that  no  issue  was  made  in  said  cause  involving  or 
setting  up  the  facts  that  said  mortgage  was  given  for  the  individual 
debt  of  said  Daniel  Hoppes,  and  that  said  Isaac  Hoppes  agreed  and 
assumed  to  pay  said  debt  as  a  part  of  the  consideration  for  the  con- 
veyance of  said  land  to  him  by  the  said  Daniel  Hoppes  as  aforesaid, 
and  that  no  evidence  or  testimony  was  given  or  offered  in  the  trial 
of  said  cause  as  to  either  of  the  aforesaid  facts;  that  these  plaintiffs 
neither  offered,  nor  attempted  to  offer,  any  evidence  in  said  cause 
either  of  themselves  or  by  their  guardian  ad  litem,  and  that  the  only 
evidence  given  in  said  cause  was  that  given  by  the  plaintiff  therein, 
and  did  not  go  to  or  refer  to  the  facts  aforesaid,  and  that  the 
failure  of  these  plaintiffs  and  their  guardian  ad  litem  to  set  up  the 
facts  aforesaid  as  a  defense  in  said  cause  was  caused  by  their  ignorance 
of  said  facts  as  aforesaid. 

Wherefore  plaintiffs  pray  that  said  judgment  be  reviewed  and 
reversed,  and  that  they  be  allowed  their  defense  thereto  and  all 
other  proper  relief.  Kittinger,  Schwinn  and  McMahen, 

Att'ys  for  Pltff. 
State  of  Indiana,  Henry  County,  ss: 

Alfaretta  Nichols,  being  duly  sworn,  upon  her  oath  says  that 
she  is  one  of  the  plaintiffs  in  the  above  entitled  cause,  and  that 
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the  amended    and    foregoing   complaint    is   true   in  substance  and 
in  fact.  Alfaretta  Nichols. 

Subscribed  and  sworn  to  before  me  this  SOth  day  of  March,  iS87. 

John  Sharkey,  Notary  Public. 
Statie  of  Indiana,  Madison  County,  ss: 

Charles  Hoppes,  being  duly  sworn,  says  that  the  foregoing  com- 
plaint as  amended  is  true  in  substance  and  in  fact. 

Charles  Hoppes. 
Subscribed  and  sworn  to  before  me  this  9th  day  of  April,  i887. 

James  J.  Netterville,  Clerk. 


II.  PETITION  TO  REVIEW  JUDGMENT.^ 
1.  Where  Petitioner  Lost  His  Right  to  Appeal.'* 

Form  No.  17958.^ 

Worcester,  ss.  ,  Superior  Court  for  said  County. 

To  the  Honorable  the  Justices  of  the  Superior  Court  now  holden  at 
Worcester'. 


1.  Writ  Discretionary.  —  A  petition  for 
a  writ  of  review  is  addressed  to  the 
discretion  of  the  court.  Parke  v.  Mur- 
dock,  177  Mass.  453;  Stillman  v,  Dono- 
van, 170  Mass.  360;  Sylvester  v.  Hubley, 
157  Mass.  306;  Bradstreet  v.  Partridge, 
59  Me.  155.  And  where  the  petition 
shows  that  the  petitioner  is  entitled  to 
a  writ  of  review  as  of  right  if  the  allega- 
tions are  true  the  petition  will  be  dis- 
missed.    Byrnes  v.  Piper,  5  Mass.  363. 

Necessity  of  Petition.  —  An  application 
for  a  writ  of  review  not  of  right 
must  be  by  petition.  A  party  cannot 
sue  out  a  writ  of  review  at  his  own 
motion  as  he  can  an  original  writ. 
Bradstreet  v.  Partridge,  59  Me.  155. 

Civil  Action.  —  A  petition  for  a  writ 
of  review  is  a  civil  action.  Clarke  v. 
Bacall,  171  Mass.  292;  Yetten  v.  Con- 
roy,  165  Mass.  238;  Davenport  v.  Hol- 
land, 2  Cush.  (Mass.)  i. 

Petition  Independent  Proceeding  from 
Beview  Itself.  —  The  petition  for  a  re- 
view, and  the  review  itself,  if  granted, 
are  two  separate  and  independent  pro- 
ceedings. In  the  former,  the  only 
judgment  that  can  be  given  is,  that  a 
review  shall  or  shall  not  be  granted; 
and  such  judgment  is  final  in  that  pro- 
ceeding. If  a  writ  of  review  is  granted, 
it  is  a  new  process,  to  be  sued  out, 
served  and  returned  like  original  writs, 
and  in  which  the  parties  are  again  im- 
pleaded and  a  new  judgment  is  ren- 
dered. Green  v.  French,  i  Allen  (Mass.) 
265  (citing  Davenport  v.  Holland,  2 
Cush.  (Mass.)  i). 


In  Bradstreet  v.  Partridge,  59  Me. 
155,  the  court  says:  "  In  our  practice, 
a  petition  for  a  review  is  not,  in  itself,  a 
review  of  the  action  named.  A  review, 
when  granted,  is  not  in  the  nature  of  a 
writ  of  error  to  reverse  a  judgment  for 
errors  in  the  record  of  law  or  fact.  It 
assumes  that  the  former  judgment  is 
to  stand,  but  allows  the  party  to  review 
the  action,  and  to  obtain,  if  he  can,  a 
new  judgment  in  his  favor,  equal  to  the 
former  judgment  against  him,  or  to 
some  part  of  it." 

Bequisites  of  Petition,  Generally.  — 
For  th  formal  parts  of  a  petition  in 
a  particular  jurisdiction  see  the  title 
Petitions,  vol.  13,  p.  887. 

In  Effect  a  Motion  for  New  Trial.  —  A 
petition  for  review  is  in  substance  and 
effect  a  motion  for  a  new  trial.  New 
England  Mut.  Ace.  Assoc,  v.  Varian, 
151  Mass.  17. 

Proof  Confined  to  Allegations.  —  On  a 
petition  for  review,  the  petitioner  is 
confined  to  the  allegations  in  his  pe- 
tion.  Simmons  v.  Apthorp,  i  Mass. 
99;  Warren  v.  Hope,  6  Me.  479. 

Prayer.  —  Petition  should  pray  for 
liberty  to  sue  out  a  writ  of  re- 
view.    Bradstreet  v.  Partridge,  59  Me. 

155. 

2.  Bight  to  Appeal  Lost.  —  Where 
without  laches  a  party  has  lost  his 
right  to  appeal,  the  court  may  grant  a 
review  upon  good  cause  shown.  Keene 
V.  White,  136  Mass.  23. 

3.  Massachusetts.  —  Rev.  Laws  (1902), 
c.  193,  §  22. 
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Respectfully  shows  your  petitioner  Augustus  W.  Keenc  that  Febru- 
ary 20th,  1 88^,  one  William  A.  White  sued  out  his  writ  against  him 
from  the  Sd  District  Court  of  So.  Worcester,  returnahle  to  said  court 
on  the  ^rst  Wednesday  of  March,  iB82,  in  an  action  of  tort  for  the 
conversion  of  certain  property  alleged  to  belong  to  the  plaintiff. 
That  said  writ  was  duly  entered  and  the  said  defendant  appeared  and 
for  plea  said  he  did  not  owe  the  plaintiff  as  set  forth  in  his  writ  and 
thereto  put  himself  on  trial,  upon  which  plea  issue  being  joined  the 
further  hearing  was  continued  till  April  5th,  iS82,  when  judgment 
was  entered  for  the  plaintiff  in  the  sum  of  %153.50  damage  and  $5.^0 
costs  of  suit,  from  which  judgment  the  plaintiff  appealed  to  this 
court  at  a  court  next  to  be  holden  on  the  2d  Monday  oi  June,  iS82, 
and  recognized  with  sufficient  sureties  to  prosecute  his  appeal;  all  of 
which  appears  from  the  records  of  said  case  now  on  the  files  of  this 
court.  He  further  represents  that  he  has  a  good  defense  to  said 
action  and  that  he  verily  believes  he  can  show  that  the  plaintiff's 
pretended  title  to  the  property  claimed  in  said  writ  was  fraudulent 
and  void.  That  to  prove  his  title  the  plaintiff  set  up  a  mortgage  of 
said  property  from  one  Dandero  to  him  and  set  out  as  substantially 
the  only  consideration  therefor  the  sale  by  him  to  said  Dandero,  or 
sales  made  to  said  Dandero  and  guaranteed  by  him  of  certain  goods 
purchased  of  Brown  cr*  Monroe  and  George  Broum  6^  Son,  of  Provi- 
dence, Rhode  Island,  at  a  time  specified  by  the  plaintiff,  whereas  the 
defendant  claimed  that  no  such  sale  took  place,  but  that  said  pre- 
tended sales  were  fraudulent. 

That  the  evidence  of  said  fraud  was  partially  disclosed  by  the  evi- 
dence of  the  plaintiff  on  said  trial,  but  full  proof  of  the  same  could 
not  be  had  without  taking  the  depositions  of  said  parties  in  Provi- 
dence. That  he  has  since  caused  said  depositions  to  be  taken  and  the 
same  are  now  on  the  files  of  this  court.  He  further  represents  that 
he  fully  believed  and  supposed  that  he  had  taken  a  good  and  effectual 
appeal  in  said  case. 

But  now  so  it  happens  that  March  21,  iS82,  a  statute  was  passed 
to  take  effect  on  its  passage  providing  that  no  appeal  from  the  several 
District  Courts  of  the  state  should  be  allowed  unless  a  bond  with 
sufficient  sureties  should  be  filed  in  said  District  Court  instead  of  the 
recognizance  theretofore  required  in  case  of  such  appeal.  And  he 
further  says  that  said  law  was  not  published,  promulgated  and  made 
known  till  long  after  the  time  had  passed  for  filing  the  said  appeal 
in  said  case  and  that  he  had  no  knowledge  of  the  passage  of  said  law 
when  he  claimed  "and  supposed  he  had  secured  the  allowance  of  said 
appeal.  He  further  represents  that  he  entered  his  supposed  appeal 
in  this  court  and  no  execution  has  been  issued  on  said  judgment. 
He  further  represents  that  by  the  judgment  and  determination  of 
the  Supreme  J.  Court  in  a  case  in  all  respects  similar  to  his  own 
lately  and  since  said  judgment  of  the  Z>«/r;V/ Court,  it  appears  that 
said  appeal  is  void  and  he  has   no  remedy  except  by  this  petition. 

This  is  the  lorm  of  petition  in  Keene  account  of  such  allowance,  which  were 
V.  White,   136  Mass.  23,  and  is  copied     overruled. 

from   the   records.     The  petition    was        See  also,  generally,  supra,  note  i,  p. 
allowed  and  exceptions  were  filed  on     569. 
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Wherefore  he  prays  this  Honorable  Court  to  grant  a  review  of  said 
judgment  and  an  order  on  said  District  Court  to  stay  said  execution 
on  the  filing  of  such  bond  as  may  be  required  by  law,  and  that  an 
order  or  notice  may  be  issued  to  said  William  A.  White  to  appear  at 
the  March  term  of  this  court  and  show  cause  why  the  prayer  of  this 
petition  should  not  be  granted, 

A.  W.  Keene. 
By  his  Atty.  T.  G.  Kent. 

2.  Where  p.  Suggestion  of  Bankruptcy  was  Entered  in  the 
Suit  Before  the  Judgment. 

Form  No.  17959.' 

Commonwealth  of  Massachusetts. 
To  the  Honorable  the  Justices  of  the  Superior  Court: 

The  undersigned  respectfully  represents  that  on  the  thirteenth  day 
of  March.,  A.  D.  1875,  at  Boston,  in  the  county  of  Suffolk  and  Common- 
wealth of  Massachusetts,  he  was  attached  by  virtue  of  a  writ  issued 
from  the  Superior  Court  in  said  county,  on  the  13th  day  of  March, 
A.  D.  i876,  and  returnable  to  said  court  on  \.\i^  first  Tuesday  oi  April, 
A.  D.  1875,  to  answer  to  one  H.  M.  Blaskopf  described  as  having  his 
usual  place  of  business  in  New  York,  in  the  county  and  state  of  New 
York,  plaintiff,  in  an  action  of  contract,  to  recover  of  your  petitioner 
the  sum  of  %9JtS.55,  that  upon  said  writ  the  goods  of  your  petitioner 
were  attached  on  the  said  ISth  day  of  March;  that  on  the  IJ^th  day 
of  March,  a.  d.  i87^,  a  bond  to  dissolve  said  attachment  was  given 
and  proved,  and  on  Xho.  first  Tuesday  of  April,  a.   d.  i87^,  said  writ 

was  duly  entered  in   the  Superior  Court,  and   on  the day  of 

June,  A.  D.  1 87^,  an  agreement  was  filed  in  said  court  signed  by  the 
attorney  of  the  plaintiff  and  the  attorneys  of  your  petitioner,  agree- 
ing that  judgment  might  be  entered  for  the  plaintiff  in  said  court  on 
X.\i&  fifth  day  oi  July,  a.  d.  i875,  for  the  amount  claimed  by  the  plain- 
tiff and  costs  of  suit.  That  your  petitioner  was  duly  adjudicated  a 
bankrupt  by  the  United  States  District  Court  for  the  district  of  Mas- 
sachusetts, on  the  5</ day  oi  July,  a.  d.  i875,  and  that  on  said  3d  day 
oi  July  and  after  said  adjudication,  information  was  sought  at  the 
clerk's  office  of  said  Superior  Court,  as  to  what  would  be  neces- 
sary to  prevent  judgment  being  entered  in  said  case  in  said  court 
on  the  fifth  day  oi  July,  a.  d.  i2>76,  and  that  the  messenger  who 
sought  the  aforesaid  information  was  informed  that  a  suggestion  of 
the  bankruptcy  of  your  petitioner  filed  in  said  case  would  prevent 
judgment  being  entered  in  said  case  on  the  fifth  day  oi  July,  a.  d. 
i876';  and  that  your  petitioner,  through  his  attorney's  relying  upon 
said  information,  did  cause  a  suggestion  of  bankruptcy  to  be  drawn 
up  and  delivered  on  said  3d  day  oi  July,  a.  d.  i876,  to  one  Mr.  Bui- 

1.  Massachusetts.  —  Rev.  Laws  (1902),  was  allowed  and  exceptions  on  account 
c.  193,  §  22.  of  its  allowance  were  overruled. 

This  is  the  form  of  petition  in  Golden         See   also,    generally,  supra,    note    i, 
V.    Blaskopf,     126    Mass.    523,    and   is     p.  569. 
copied  from  the  records.     The  petition 
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lard^  then  and  there  rightfully  officiating  for  and  in  behalf  of  the 
clerk  of  said  court  and  with  a  request  that  the  same  be  filed  in  said 
case;  and  that  the  said  Mr.  Bullard  6X6.  then  and  there  take  said 
suggestion  of  bankruptcy,  drawn  up  as  aforesaid,  and  filed  the  same 
with  the  papers  in  said  case,  but  neglected  to  make  a  minute  of  said 
filing  on  the  paper  itself,  and  to  minute  the  filing  of  said  paper  on 
the  docket  of  said  court. 

Yet  notwithstanding  the  assurance  received  and  the  commission 
to  file  said  paper,  judgment  was  entered  in  said  case  on  the  5th  day 
oi  July,  A.  D.  i87<5,  for  %62.25  damages  and  %29.31  costs;  and  that  on 
the  sixth  day  oi  July,  a.  d.  i875,  execution  was  issued  against  your 
petitioner  for  the  aforesaid  sums  with  twenty-five  cents  more  for 
said  writ. 

To  the  end  therefore  that  your  petitioner  may  avail  himself  of  the 
rights  secured  to  him  under  the  United  States  Bankruptcy  Law,  and 
that  justice  may  be  done,  he  prays  your  Honor  to  grant  a  writ  of 
review,  and  that  upon  the  filing  of  such  bond  as  this  court  may  order, 
supersedeas  may  issue  to  stay  said  execution  until  final  judgment  on 
petition  and  review, 

John  Golden,  Jr. 

Suffolk,  ss.  Personally  appeared  the  above  named  John  Golden, 
Jr.y  and  made  oath  to  the  truth  of  the  above.     Before  me, 

J.  Merrill  Browne  J.  P. 

.  3.  Where  Judgrment  Went  by  Default. 

a.  In  General. 

(1)  For  Failure  of  Petitioner's  Attorney  to  Enter  an 

Appearance, 

Form  No.  17960.' 

State  of  Maine. 

To  the   Honorable  Justices  of  the  Supreme  Judicial  Court  next  to 

be  holden  at  Portland,  within  and  for  the  County  of  Cumberland 

and  State  of  Maine,  on  the  second  Tuesday  oi  January,  a.  d.  i8<?i: 

The  petition  of  Thomas  Sherman  of  Montreal,  in   the  Province  of 

Quebec    and    Dominion    of    Canada,    respectfully    shows    unto    your 

Honors,   that  on    the  fifth  day  of  April,    a.  d.   \Z80,   one  Michael 

Ward,  of  said  Portland,  sued  out  of  the  clerk's  office  of  the  Superior 

Court  for  the   county  of   Cumberland  and  state   of  Maine,  a  writ 

against  your  petitioner  returnable  to  said  Superior  Court  at  a  term 

thereof  to  be  holden   at  said  Portland,  within  and  for  said  county 

and  state,  on  \.\\t.  first  Tuesday  of  May,  a.  d.  \Z80,  in  which  writ  and 

action  said  Michael  Ward  declared  against  your  petitioner  as  follows, 

to  wit:  (^Here  was  set  out  the  declaration^^  upon  which  writ  and  by 

virtue  whereof  your   petitioner,  then   and  now  an  inhabitant   and 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  89.         there  were  exceptions  filed,  which  were 

This  is  the  form  of  petition  in  Sher-     overruled, 
man  v.  Ward,  73  Me.  29,  and  is  copied        2,  The  declaration  in  the  writ  was  as 
from    the   records.     The   petition   was     follows: 

granted   as    matter  of  discretion,  and         "  In  a  plea  of  the  case;  for  that  the 
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citizen  of  Montreal,  being  then  at  said  Portland,  was  arrested 
on  the  seventh  day  of  April,  a.  d.  iS80,  at  said  Portland,  by  one  E.  R. 
Brown,  a  deputy  sheriff,  who  released  your  petitioner  then  and  there 
upon  your  petitioner  tendering  to  him,  said  Brown,  a  bond  as  follows, 


plaintiff  was  employed  as  a  longshore- 
man by  the  defendant  in  the  lading 
and  storing  away  of  a  cargo  into  the 
hold  of  the  ocean  going  steamship 
^  Lake  Winnipeg'  at  said  Portland,  on 
the  twenty-second  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  eighty,  and  was  by  said 
defendant  stationed  in  said  hold  under, 
and  directed  to  receive  and  stow  away 
a  portion  of  said  cargo  consisting  of 
heavy  bags  of  pease  which  were  then 
and  there  being  lowered  to  the  number 
of  SIX  at  one  time  by  means  of  tackle 
and  apparatus  furnished  by  defendant 
for  that  purpose  and  which  tackle  and 
apparatus  were  by  the  negligence  and 
default  of  said  defendant  insufficient, 
unsafe,  improper  and  wholly  inade- 
quate for  that  purpose,  and  said  bags 
were  then  and  there  being  handled  by 
a  force  of  men  insufficient  in  numbers 
to  properly  and  safely  handle  the  same, 
by  the  negligence  and  default  of  said 
defendant  as  well  as  by  his  positive 
orders;  all  of  which  the  defendant  well 
knew,  but  of  which  the  plaintiff  was 
ignorant;  and  by  reason  of  the  premi- 
ses whilst  the  plaintiff  was  so  employed 
as  aforesaid  doing  the  said  work  in 
said  hold,  and  in  the  exercise  of  due 
and  proper  care  and  caution  upon  his 
own  part;  six  of  said  bags  of  pease 
were  then  and  there  precipitated  upon 
him  from  above  with  such  great  force 
and  violence  as  to  throw  him  down, 
and  break  his  right  leg  by  a  transverse 
multiple  fracture  of  the  tibia  and  fibula, 
and  otherwise  to  bruise  and  wound 
him,  whereby  he  was  permanently  in- 
jured and  his  leg  visibly  and  prac- 
tically shortened,  and  otherwise  injured 
and  rendered  unfit  for  work,  and 
incurred  great  expense,  to  wit.  the  sum 
of  one  hundred  dollars,  for  medical  and 
surgical  attendance,  in  endeavoring  to 
be  cured  of  his  said  injuries. 

Also,  for  that  the  said  defendant,  at 
said  Port/and,  on  the  tiventy-second  day 
of  March  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty, 
was  and  for  some  time  prior  thereto 
had  been  employed  as  a  stevedore  in 
loading  and  storing  away  a  cargo  into 
the  hold  of  the  ocean  going  steamship 
*  Lake  Winnipeg'  and   then   and  there 


had  the  plaintiff  in  his  employ  as  a 
servant,  whose  duty  it  was  on  the  day 
aforesaid  to  receive  in  said  hold  and 
stow  away  or  cause  to  be  stowed 
away  a  certain  portion  of  said  cargo 
consisting  of  bags  of  pease  of  heavy 
weights  when  lowered  into  said  hold, 
and  said  defendant  supplied  among 
other  means  and  instruments  for  the 
plaintiff  to  carry  out  his  service  men, 
horses,  tackle,  apparatus  and  other 
machinery;  and  thereupon  the  said 
defendant  was  bound  and  obliged  by 
law  to  exercise  ordinary  care,  to  have 
good,  sufficient  and  suitable  tackle, 
apparatus  and  other  machinery  and  a 
suitable  complement  of  men  and  horses 
to  do  the  work  aforesaid  safely;  and 
the  plaintiff  avers  that  the  defendant 
negligently  in  this  behalf  on  the  twenty- 
second  day  of  March,  A.  D.  i?>8o,  afore- 
said did  not  use  ordinary  care  to  have 
good,  sufficient  and  suitable  tackle,  ap- 
paratus and  other  machinery  and  a 
suitable  complement  of  men  and  horses 
to  do  the  work  aforesaid  properly  and 
safely,  and  negligently  supplied  tackle, 
apparatus  and  other  machinery  unsafe 
and  unsuitable  by  reason  of  insufficient 
and  unsafe  device  and  contrivances  for 
fastening,  hoisting,  slinging,  confining 
and  lowering  said  cargo,  and  particu- 
larly said  bags  of  pease,  and  failed  and 
neglected  to  furnish  a  suitable  com- 
plement of  men,  of  all  of  which  said 
defendant  had  notice  and  knowledge, 
but  of  all  of  which  the  plaintiff  had  no 
knowledge,  being  ignorant  of  the  same 
through  no  want  of  orainary  care,  and 
that  by  reason  of  said  negligence  of 
said  defendant  and  without  any  negli- 
gence on  his  part  the  plaintiff,  while 
performing  his  service  as  aforesaid 
and  in  the  due  course  thereof,  said 
plaintiff  on  said  tiventy-second  day  of 
March  met  with  a  severe  and  grievous 
injury  and  had  his  right  leg  broken  by 
a  transverse  multiple  fracture  of  the 
tibia  and  fibula,  and  was  otherwise 
bruised  and  wounded  in  his  person 
and  his  said  leg  was  shortened,  and  he 
was  otherwise  injured  and  rendered 
unfit  for  work  and  underwent  great 
pain  and  suffering,  by  reason  of  six  of 
said  heavy  bags  of  pease  being  precipi- 
tated and  thrown  down  violently  upon 
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to  wit:  {^H ere  was  set  out  the  bond'),^  and  thereafterwards  said  writ 
was  entered  at  the  aforesaid,  to  wit,  the  May  term  of  said  Superior 
Court,  to  which  it  was  returnable.  That  said  Thomas  Sherman,  before 
the  return  day  of  said  writ,  gave  directions  to  Messrs,  Sirout  6^ 
Holmes,  attorneys  at  law  at  said  Portland,  to  appear  and  answer  to 
said  writ  at  the  term  to  which  it  was  aforesaid  returnable,  but 
through  accident,  inadvertence  and  mistake,  and  without  fault  on 
the  part  of  said  Thomas  Sherman  or  of  his  said  attorneys,  they  failed 
to  enter  an  appearance  in  said  suit,  and  the  same  was  defaulted 
without  the  knowledge  of  said  Thomas  Sherman  or  of  his  said 
attorneys;  whereby  justice  has  not  been  done  the  said  Thomas  Sher- 
man, and  he  has  been  deprived  of  making  his  defense  to  said  suit. 
That  said  Thomas  Sherman  had  and  has  a  good  and  sufficient  defense 
to  said  suit.  That  the  facts  set  forth  in  the  writ  and  declaration  in 
said  suit  are  not  true. 

That  said  Michael  Ward,  plaintiff  therein,  was  not  stationed 
in  the  hold  of  the  steamship  "  Lake  Winnipeg  "  by  the  said  Sherman, 
as  stated  in  said  writ  and  declaration,  and  for  the  purpose  therein 
stated.  That  the  tackle,  if  any,  used  about  said  steamship,  was  safe, 
proper  and  adequate  for  the  purposes  for  which  it  was  used.  That 
said  Michael  Ward,  plaintiff  in  said  suit,  knew  the  condition  of  said 
tackle,  and  accepted  perils  arising  from  the  business  in  which  he  was 
engaged.  That  the  men  employed  with  the  plaintiff  in  said  suit  were 
sufficient  in  number  and  suitable  for  the  purpose  for  which  they  were 
employed.     That  if  the  plaintiff  in  said  suit,  Michael  Ward,  received 

him  from  above;  and  he  was  thereby         The  condition  of  the  above  written 

put  to  great  expense,  to  wit,  the  sum  of  obligation   is   such.  That    whereas  the 

one  Aundred  do\la.TS,  for  surgical  assist-  body   of    the    above    bounden    Thomas 

ance  and   medical  attendance,  and  all  Sherman   is,    by   force    of    a     writ    or 

said     injury,    damage,    suffering,    dis-  process  bearing  date  .,4/r«7jM,  i8<Po,  and 

ability  and   expense   were   caused    by  returnable  to  the  Superior  Court,  to  be 

the    unlawful    negligence   of    the    de-  holden   at  Portland  within  and   for  the 

fendant    aforesaid   and  in    no  part   by  coxxniy  oi  Cumberland  on  ihefirsi  7^ues- 

any  fault  of  the  plaintiff."  day  of  May,  a.  d.  i8<5b,  taken  at  the  suit 

1.  The  bail  bond  was  as  follows:  of  Michael  M^ard  ol  Portland  a.ioresa.\d, 

"  Bail  Bond.  to  answer  unto  the  said  Michael  Ward, 

Know   all    men    by   these   presents,  in   a    plea   of   the   case,  by  him  com- 

That  we,  Thomas  Sherman  of  Montreal  menced   to   be  heard  and  tried  before 

in   the  Province  of  Quebec,  commorant  the  said    Superior  Court,  at    the   time 

of  Portland  in  the   county  of  Cumber-  aforesaid  as  by  the  return   of  said  writ 

land,  as  principal,   2.nd  John  J.  Lappin  or  process  will  appear.     If,  therefore, 

and  Daniel  Randall,  both  of  said  Port-  the   above    bounden    Thomas   Sherman 

/a«^,  as  suret are  holden  and  stand  shall   appear  and  answer   to    the  said 

firmly  bound  and  obliged  unto  William  Michael  Ward,  the  plaintiff  in  said  suit, 

H.    Dresser,   Sheriff  of    the  County  of  upon  the  said  writ,  and  shall  abide  the 

Cumberland,   in   the   full  and  just  sum  said    judgment  of    the    court    thereon, 

of /w^  Mc»«a«^/ dollars,  to  be  paid  unto  and   shall    not   avoid,  then  the   above 

the  said  William  H.  Dresser  or  assigns,  written    obligation    shall    be    null   and 

To  the  which  payment,  well  and  truly  void,  otherwise  it  shall  remain  in  full 

to   be   made,    we   bind  ourselves,   our  force  and  virtue. 

heirs,    executors    and     administrators  Thos.  Sherman,  (seal) 

jointly    and    severally  firmly  by   these  J.  J.  Lappin.        (seal) 

presents.     Sealed  with  our  seals.    Dated  D.Randall.  (seal) 

the  seventh  day  of  April  in  the  year  of  Signed,  sealed  and  delivered  ) 
our  Lord  one  thousand  eight  hundred  in  presence  of  ) 

and  eighty.  E.  R.  Brown  to  all." 
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any  injury  in  course  of  said  employment  as  set  forth  in  his  said  writ 
by  the  fault  or  negligence  of  any  person,  it  was  by  the  fault  and  negli- 
gence of  his  fellow  servants  and  not  by  the  fault  or  negligence  of 
said  Thomas  Sherman.  That  said  Michael  Ward  was  not  injured 
in  the  manner  nor  to  the  extent  set  forth  in  his  said  writ  and 
declaration. 

And  further  shows  that  your  petitioner,  not  appearing  in  said  suit 
for  the  reasons  and  by  the  accident,  inadvertence  and  mistake  afore- 
said, was  defaulted  on  the  fifteenth  day  of  said  May  term  of  said 
court  and  said  action  was  continued  for  hearing  in  damages  unto 
the  next,  to  wit,  the  September  term  of  said  court,  a.  d.  i850,  and  on 
the  twenty-first  day  thereof,  your  petitioner  for  the  reasons  and  by 
the  accident,  inadvertence  and  mistake  aforesaid  not  appearing,  a 
hearing  in  damages  was  then  and  there  had  before  the  court,  without 
the  knowledge  of  said  Sherman  or  of  his  attorneys,  and  on  the  twenty- 
second  ddLy  thereof  damages  were  assessed  in  said  action  against  your 
petitioner  in  the  sum  of  one  thousand  doWsiVs;  and  thereupon  at  said 
September  term  of  said  court  judgment  was  rendered  in  said  suit  in 
favor  of  said  Michael  Ward  and  against  said  Thomas  Sherman  for  the 
sum  of  one  thousand  dollars  debt  or  damage  and  costs  of  court  taxed 
ax.  fourteen  81-100  doWdiVS.  That  said  judgment  was  rendered  upon 
th.Q  fourth  day  of  October,  a.  d.  iZ80,  and  execution  ordered  to  issue 
thereon  for  said  sums,  against  the  goods,  chattels  or  land  of  said 
Thomas  Sherfnan,  and  for  want  thereof  against  the  body  of  said 
Sherman,  and  on  the  sixth  day  of  October  aforesaid  execution  issued 
from  the  Clerk's  office  of  said  Superior  Court  for  said  sums  on  said 
judgment  rendered  by  said  court,  all  of  which  appear  from  the  record 
thereof  and  the  docket  entries  in  said  cause  and  now  remaining  in 
said  court. 

And  further  shows  that  the  said  Thomas  Sherman  is  not  an  inhabi- 
tant of  this  state,  but  of  Montreal  in  the  Province  of  Quebec  in  the 
Dominion  of  Canada,  and  that  at  the  time  of  the  aforesaid  arrest  he 
was  about  departing  from  said  Portland  to  Montreal,  and  that  after 
giving  said  bond  in  said  suit  as  aforesaid  he  departed  to  said  Montreal 
and  has  not  since  that  time  returned  to  said  Portland. 

And  further  shows  that  said  suit  was  and  is  without  just  foundation 
in  law  or  in  fact,  as  aforesaid,  and  that  he  had  and  has  good  defense 
thereto,  and  intended  to  make  the  same  in  said  court,  and  was  pre- 
vented therefrom  as  aforesaid. 

And  your  petitioner,  defendant  in  a  case  where  it  appears  that  jus- 
tice has  not  been  done,  through  accident,  mistake  and  misfortune, 
wherein  further  hearing  would  be  just  and  equitable,  presents  this 
petition  to  this  honorable  court  within  six  years  after  judgment  and 
offers  at  the  same  time  a  bond  with  good  and  sufficient  sureties  in 
double  the  amount  of  the  aforesaid  damages  and  cost,  for  which 
judgment  was  entered,  in  said  suit  as  aforesaid,  conditioned  to  pay 
said  amount  of  damages  and  cost  if  this  petition  is  denied  or  the 
amount  of  the  final  judgment  in  review  of  the  same  is  granted,  with 
interest  thereon  at  the  rate  of  twelve  per  cent,  from  the  date  of  said 
bond  to  the  time  of  final  judgment,  and  prays 

That  notice  on  this  petition  be  ordered  returnable  in  said  county 
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where  said  judgment  was  rendered:  That  further  service  of  execution 
on  said  judgment  complained  of  be  stayed,  and  a  supersedeas  be 
granted  upon  approval  and  filing  of  the  bond  aforesaid;  and,  that  a 
writ  of  review  of  said  action,  Michael  Ward  aga.mst  Thomas  Sherman, 
be  granted  to  said  Thomas  Sherma/i,  all  pursuant  to  the  statutes  of 
the  state  of  Maine  in  such  case  made  and  provided. 

And  it  is  further  alleged  that  at  the  time  of  filing  this  petition  for 
review  of  said  action,  the  said  Thomas  Sherman  is  out  of  the  state  of 
Maine,  and  that  the  facts  stated  in  this  petition  are  known  to  A.  A. 
Strout  and  Geo.  F.  Holmes,  the  Attorneys  of  the  said  Sherman,  who 
sign  this  petition  in  his  behalf. 

Thomas  Sherman, 
By  Strout  cr'  Holmes,  his  Attorneys. 
Almon  A.  Strout. 
Geo.  F.  Holmes. 
State  of  Maine. 
Cumberland,  ss:  Nov.  12,  A.  D.  i^80. 

Then  personally  appeared  the  above  named  Almon  A.  Strout  and 
Geo.  F.  Holmes,  and  signed  the  foregoing  petition,  and  made  oath 
that  they  had  read  or  heard  read  the  contents  thereof,  and  that  the 
same  are  true  according  to  their  knowledge  and  belief. 

Before  me,  Charles  L.  Drummond,  Justice  of  the  Peace. 


(2)  For  Failure  of  Petitioner's  Attorney  to  Notify  Him  that 
THE  Suit  was  Ready  for  Trial. 

Form  No.  17 961.' 

• 
Commonwealth  of  Massachusetts. 
Worcester,  ss. 

To  the  Honorable  the  Judges  of  the  Superior  Court  within  and  for 
said  County: 
Respectfully    represents   Elmer   A.   Sylvester,    of    Orange,    in    the 
county  of  Franklin,  in  said  commonwealth,  that  heretofore,  to  wit: 

1,  Massachusetts. — Rev.  Laws  (1902),  cester  on   or  about.  February,  i8go,  and 

c.  193,  §  22.  entered    my    appearance     accordingly 

This  is  the  form  of  petition  in  Sylves-  and  filed   an    answer   to   the   suit.     It 

ter  V.   Hubley,    157  Mass.   306,  and  is  was  continued  from  term  to  term  until 

copied  from  the  records.     The  petition  November  sitting,  when   it  was  placed 

was   allowed    and   exceptions,    on    ac-  on   the  trial  list,  but  by  agreement  of 

count   of  such   allowance,  were   over-  parties    was    continued    again  *  *  *  I 

ruled.  had  kept  my  client,  Elmer  A.,  posted  as 

Petitioner's  affidavit  was  as   follows:  to   the   case,    and   having  received   no 

"  I  did   not   know   of   trial  until  I  was  pay  for   my   services,  I    had  spoken  to 

served  with  notice  of  sale  on  execution,  him  several  times  about  it,  and  that  he 

I  did  not  receive  any  notice  of  trial  of  must  pay,  in  part  at  least,  if  he  wished 

anv  kind  from  anybody."  me   to  continue   to  act  as  his  counsel. 

Attorney's   affidavit    was   as    follows:  and  he  promised  again  and  again  that 

"  I  was   employed  by  Elmer  A.   Sylves-  he  would   call  and   pay  me,  but  never 

ter,  o{  Orani^e,    to  defend  an  action  of  did.     After   Mr.  Field  (counsel  for  the 

Z.  A.  //ub/ey,  of  PVorcester,  a.ga'inst  him  plaintiff)    notified    me    that    he    should 

and  his  brother  Amasa,  entered  in  the  place  the  case  on  the  trial  list  iox  June 

Superior  Court  for  the  county  of  Wor-  sitting,   I  again    notified  Elmer  A.,   I 
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on  the  thirtieth  day  of  December,  in  the  year  i859,  Zacharias  A.  Hub- 
ley,  of  Worcester^  in  said  county  of  Worcester,  brought  a  civil  action 
of  contract  against  your  petitioner  and  Amasa  Sylvester,  of  said  Orange, 
as  copartners  by  writ  sued  out  of  this  court,  dated  on  the  thirtieth 
day  of  December,  a.  d.  \?>89,  and  which  said  writ  was  returnable  to 
this  court  at  the  then  next  session  thereof,  to  be  holden  on  \.\it.  first 
Monday  of  February,  a.  d.  \W0;  that  on  said  writ  an  attachment  of 
your  petitioner's  real  estate  was  made,  and  due  service  made  upon 
your  petitioner.  And  your  petitioner  further  represents  that  said 
action  was  duly  entered  in  the  said  Superior  Court  at  the  term  at 
which  it  was  returnable;  that  your  petitioner  retained  as  his  attorney 
in  said  suit  Elisha  S.  Hall,  Esq.,  of  said  Orange,  an  attorney  at  law, 
who  duly  entered  your  petitioner's  appearance  in  said  suit,  and  who 
appeared  upon  the  docket  of  said  court  as  your  petitioner's  attorney; 
that  thereafter  said  suit  was  put  upon  the  trial  list  of  said  court  to  be 
tried  at  the  session  of  said  court  beginning  on  the  second  Afotiday  of 
June,  iS91;  that  said  attorney  for  your  petitioner  failed  to  notify 
your  petitioner  of  the  fact  of  said  suit  being  ready  for  trial,  and  your 
petitioner  had  no  knowledge  of  this  last  mentioned  fact,  and  as 
neither  said  attorney,  nor  your  petitioner,  nof  anyone  to  represent 
him,  appeared  when  said  suit  was  called  for  trial,  your  petitioner  was 
defaulted,  and  judgment  was  rendered  on  the  sixth  day  of  /uly,  last 
past,  and  execution  was  issued  on  the  seventh  day  of  July,  last  past, 
against  your  petitioner  for  the  sum  of  six  hundred  and  seventy-eight 
dollars  and  seventeen  cents,  debt  or  damages,  and  thirty-two  dollars 
and  thirty  cents  costs  of  court,  as  will  all  more  fully  appear  by  the 
record  of  said  suit  in  this  court  remaining;  that  said  execution  has 
not  been  paid  or  satisfied,  but  has  been  placed  in  the  hands  ol  N.D. 
Allen,  a  deputy  of  the  sheriff  of  the  said  county  of  Franklin,  to  be  levied 
on  your  petitioner's  real  estate,  and  said  real  estate  or  your  peti- 
tioner's equity  therein  has  been  advertised  to  be  sold  on  the  seventh 
day  oi  September  next  to  satisfy  said  execution;  that  your  petitioner 
had  no  knowledge  or  notice  of  said  default  or  judgment  until  the 
notice  of  said  sale  was  served  upon  him  by  said  deputy  sheriff. 

And  your  petitioner  further  represents  that  he  is  advised  and 
believes  that  he  has  a  good  defense  to  said  action,  viz:  that  said 
action  is  brought  against  your  petitioner  as  copartner  of  said  Amasa 
Sylvester,  whereas  your  petitioner  denies  that  he  is  or  has  been  such 
copartner,  or  that  there  is  any  liability  on  his  part  to  said  plain- 
tiff in  said  action,  or  that  there  was  any  sum  due  or  owing  to  said 
plaintiff  from  your  petitioner  at  the  date  of  said  writ,  and  that  he 
should  have  appeared  and  defended  the  same  at  the  time  of  trial  had 
he  had  any  notice  or  knowledge  of  the  time  of  trial.     Wherefore 

think   more  than  once,   that  the  case  ter  several  times  before  the  case  came 

would   be   heard   \v\  June,  and  that  he  off,  and  as  he  made  no  response  I  felt 

must  pay  me  something  if  he  expected  under  no  obligations  to  appear  at  the 

me  to  appear  and  try  the  case  for  him,  trial,  and  did  not.     I  relied  principally 

for  I  should  not  go  to  court  at  my  own  upon  Elmer  A.    for  my  pay,   and  not 

expense.     He  again  said  he  would  pay  upon  Amasa,  as   the  latter  had  no  at- 

me,  but  never  came  near   me.     I  noti-  tachable  property,  and  did  not  claim  to 

fied  him  by  word  of  mouth  and  by  let-  have  any  defence  to  the  action." 
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your  petitioner  prays  that  a  review  of  said  judgment  may  be  granted 
and  that  a  writ  of  review  for  that  purpose  shall  issue. 

Dated  at  Orange  aforesaid,  this  2Jfth  of  August,  a.  d,  \Z91. 

E.  A.  Sylvester. 

(3)  For  Failure  to  Make  Service  on  Petitioner. 

Form  No.  17962.' 

State  of  Maine. 
To  the  Honorable  Justices  of  the  Supreme  Judicial  Court  next  to  be 
holden  at  Rockland,  within  and  for  the  county  of  Xfiox,  on  the 
third  Tuesday  of  September,  a.  d.  i2>89: 

Respectfully  ^\\o\vs  Patrick  McNamara,  of  Thomaston,  in  the  county 
of  Knox  and  state  of  Maine,  \hdX  John  Carr,  of  Eden,  in  the  county  of 
Hancock  and  state  of  Maine,  on  the  third  ddiy  of  May,  a.  d.  1S8O,  said 
Carr  being  then  a  resident  of  Rockland,  in  the  county  of  Knox,  sued 
out  of  the  office  of  the  clerk  of  the  Supreme  Judicial  Court  for  the 
county  of  Knox,  a  writ  of  attachment  against  your  petitioner,  wherein 
he  claimed  to  recover  the  sum  oi  five  hundred  doWdLts  damages  for 
breach  of  the  covenants  of  warranty,  contained  in  a  certain  warranty 
deed,  executed  by  your  petitioner  to  said  John  Carr,  wherein  your 
petitioner  in  consideration  of  the  sum  of  three  hundred  dollars,  on 
the  27th  day  of  August,  a.  d.  i874,  conveyed  to  said  John  Carr  cer- 
tain real  estate  situate  in  said  Rockland,  and  described  in  said  deed 
and  writ,  that  on  said  writ  which  was  returnable  to  the  Supreme 
Judicial  Conrt,  next  to  be  holden  dit  Rockland,  within  and  for  the 
county  of  Knox,  on  the  third  Tuesday  of  September,  a.  d.  liSO,  all  the 
real  estate  of  your  petitioner,  in  the  county  of  Waldo,  in  said  state 
of  Maine,  was  attached,  and  on  the  return  day  said  writ  was  entered 
in  court,  but  no  service  of  said  writ  was  ever  made  on  your  peti- 
tioner and  no  notice  of  the  pendency  of  said  action  was  ever  given 
to  him.  That  said  action  was  continued  in  said  court  from  term  to 
term,  until  the  Dece?fiber  term,  a.  d.  i2,81,  when  your  petitioner  was 
defaulted,  and  damages  assessed  by  the  clerk  of  said  court  2X  five 
hundred  doUavs,  for  which  sum  and  for  costs  taxed  at  fifteen  dollars 
and  forty-three  cents,  judgment  was  entered  against  your  petitioner 
at  said  December  term,  a.  d.  \%81,  of  said  court,  on  which  judgment 
execution  was  issued  against  your  petitioner  on  the  13th  day  oi  Janu- 
ary, A.  D.  18.?^,  and  on  the  27th  day  of  March,  a.  d.  i%82,  said  judg- 
ment and  execution  were  fully  paid  and  satisfied  by  the  sale  on  said 
execution  of  certain  real  estate  of  your  petitioner  situated  in  said 
county  of  Waldo. 

And  your  petitioner  further  says,  that  at  the  date  of  said  writ, 
there  had  not  been,  and  has  not  since  been  any  breach  of  the  cove- 
nants c'  warranty  contained  in  said  deed,  and  that  sa\d  John  Carr  has 
not  suffered  any  loss,  cost,  damage  or  expense  in  consequence  of  any 
breach  of  the  covenants  of  warranty  contained  in  said  deed  nor  has 

1.   Maine.  —  Rev.  Stat.  (1883),  c.  89.        .ind  is  copied  from  the  records.     A  de- 
This  is  the  form  of  petition  for  re-     murrer  to  the  petition    was  overruled 
view  in  McNamara  v.  Carr,  84  Me.  299,     and  the  review  granted. 
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he  been  evicted  from  any  portion  of  the  premises  therein  described, 
and  at  the  date  of  said  writ  your  petitioner  was  not  liable  in  any 
manner  for  damages  in  said  action,  and  had  a  perfect  defense  tjiereto, 
that  at  the  date  of  said  writ,  and  continuously  from  that  date  until 
the  year  a.  d.  i8<?5,  your  petitioner  was  absent  from  the  state  of 
Maine,  and  had  no  notice  or  knowledge  of  said  action,  judgment  or 
execution,  or  sale  of  his  real  estate  in  satisfaction  thereof  until 
during  the  summer  of  i2>88,  and  that  no  officer  having  the  execution 
issued  on  said  judgment  has  ever  demanded  its  payment  of  your 
petitioner  or  his  legal  representative.  That  your  petitioner  did  not 
himself  appear  and  answer  to  said  action,  and  did  not  authorize  or 
employ  anyone  to  appear  and  answer  to  said  action  for  him,  and 
that  said  action  was  answered  to  by  True  P.  Pierce,  Esq.,  an  attorney 
at  law,  without  the  authority  or  employment  of  your  petitioner,  and 
without  his  knowledge  or  consent.  Wherefore  your  petitioner  prays 
that  a  writ  of  review  may  be  granted  to  him,  for  the  review  of  the 
action  aforesaid,  and  that  also  said  John  Carr  be  notified  of  the 
pendency  of  this  petition,  and  to  appear  and  answer  to  the  same  if 
he  shall  see  cause. 

Dated  at  said  Rockland  this  31st  day  of  July,  iS89. 

Patrick  McNamara. 

b.  On  Writ  of  Scire  Facias.* 

Form  No.  17963.' 
Middlesex,  ss.  Superior  Court. 

New  England  Mutual  Accident  Association 
vs. 

Ellen  M.  Varian. 
Petition  for  Review. 
Your  petitioner,  the  said  New  England  Mutual  Accident  Association, 
a  corporation  duly  established  by  law,  and  having  its  usual  place  of 
business  in  Boston,  in  the  county  of  Suffolk,  respectfully  represents 
that  said  Ellen  W.  Varian,  of  Lowell,  in  said  county  of  Middlesex,  on 
the  second  day  of  April,  1S88,  recovered  a  judgment  in  said  court 
against  it,  on  a  writ  of  scire  facias  for  the  sum  of  one  hundred  and 
twenty-nine  dollars  and  eight  cents  and  costs  taxed  at  twenty-four  dol- 
lars and  ninety  cents,  on  which  judgment  an  execution  was  issued  on 
April  tenth,  \Z88;  that  said  writ  of  scire  facias  was  issued  upon  a 
judgment  entered  in  said  court  on  thQ  fourth  day  of  April,  iS87, 
in  an  action  wherein  said  Varian  was  plaintiff  and  James  W.  New- 
comb  was  defendant,  and  your  petitioner  was  summoned  as  trustee 
of  said  Newcomb,  your  petitioner  having  been  defaulted  as  trustee 
in  said  original  action  for  an  alleged  failure  to  answer  certain  inter- 
rogatories, though  it  did  otherwise  duly  appear  and  answer  in  said 
original  action;  that  in  said  suit  or  writ  of  scire  facias  your  petitioner 

1.  Authority  to  Grant.  —  The  superior  2.  Massachusetts.  —  Rev.  Laws  (1902), 

court  has  authority  to  grant  a  review  c.  193,  §  22. 

of  a   judgment   rendered   upon    a   de-  This  is  the  form  of  petition  in  New 

fault  to  a  writ  of  scire  facias  against  England   Mut.  Ace.    Assoc,   v.  Varian, 

a  trustee.     New    England    Mut.    Ace.  151  Mass.   17,   and   is  copied  from  the 

Assoc.  V.  Varian,  151  Mass.  17.  records.      The    petition    was    allowed 
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answered  fully  and  particularly  to  said  writ,  as  will  appear  by  its 
answer  filed  therein;  that  by  said  answer  and  the  facts  therein 
stated  it  was  entitled  to  be  discharged  as  such  alleged  trustee  in  said 
writ;  tliat  in  said  action  or  writ  of  scire  facias  the  plaintiff  never 
alleged  or  offered  to  prove  any  facts  not  stated  or  denied  in  said 
answer;  that  there  never  was  any  issue  to  be  tried  in  said  action  or  writ 
of  scire  facias,  but  the  said  Association  was  entitled  to  be  charged  or  dis- 
charged upon  its  answer  as  the  court  should  determine,  upon  motion 
and  notice  to  it  of  such  motion ;  that  said  action  or  writ  was  not 
properly  on  the  trial  list,  and  your  petitioner  had  no  notice  that  it 
was  on  the  trial  list  and  never  had  any  notice  of  any  motion  to 
charge  it  as  trustee  in  said  action  for  any  cause,  and  it  is  informed 
that  the  question  of  its  being  charged  or  discharged  upon  its 
said  answer  was  never  passed  upon  by  the  court;  that  your  peti- 
tioner was  not  properly  or  lawfully  defaulted  in  said  writ  of  scire 
facias  and  that  said  judgment  was  not  legally  or  properly  entered 
against  it. 

Wherefore  your  petitioner  prays  that  said  execution  may  be  stayed 
and  superseded;  that  said  judgment  on  said  action  or  writ  of  scire 
facias  may  be  vacated  and  set  aside;  that  said  action  may  be  brought 
forward  and  heard  and  determined  upon  the  answer  or  upon  any 
further  answers  or  examination  which  may  be  allowed  or  filed  in  the 
case  and  for  such  other  and  further  relief  as  the  case  may  require. 
New  England  Mutual  Accident  Association, 
By  Benj.  F.  Dyer,  Sec'y. 

III.  BOND  TO  STAY  EXECUTION  PENDING  THE  PETITION.^ 

and  exceptions  on  account  of  its  allow-  prosecute  a   review   to  final  judgment 

ance  were  overruled.  and  will  satisfy  such  execution  as  may 

1.  Beqaisites  of  Bond,  Generally.  —  For  be  issued  against  him  on  the  review, 

the  formal  parts  of  a  bond  in   a  par-r  or  if  a  special  judgment  shall  be  entered 

ticular  jurisdiction  see  the  title  Bonds  against   him    in    accordance   with    the 

AND    Undertakings  on   Appeal    and  provisions    of    section    twenty-six     of 

Error,  vol.  3,  p.  833.  chapter  one  hundred  and  seventy-seven, 

Amount.  —  The     bond     must    be    in  he  will  pay  to  the  plaintifif  within  thirty 

double  the  amount  of  the  damages  and  days  after  the  entry  of  such  judgment 

costs.     Me.     Rev.    Stat.    (1883),    c.    89,  the  amount  for  which  said  judgment 

§  5.  shall   be  entered."     Mass.   Rev.    Laws 

Condition.  —  \n  Maine,  the  bond  must  (1902),  c.  193,  §  24. 
be  conditioned  to  pay  the  amount  of         \n.  New  Hampshire,  the  bond  must  be 

the  doings  and  costs_if  the  petition  is  conditioned  "  to  respond  to  the  judg- 

denied,  or  the  amount  of  the  final  judg-  ment    which    the   defendant    may    re- 

ment  on  review  if  it  is  granted,  with  cover,   upon   a   review  of  the  action." 

interest  thereon  at  the   rate  of  twelve  N.    H.    Pub.    Stat.   &  Sess.   L.   (1901), 

per  cent,  from  the  date  of  the  bond  to  c.  222,  §  5. 

the  time  of  final  judgment.     Me.  Rev.         Precedents. —  In  Crehore  v.  Pike,  47 

Stat.  (1883),  c.  89,  §  5.  Me.  435,  the  condition  of  the  bond  was 

In  Massachusetts,  the  bond  must  be  as  follows:   "  That  whereas  judgment 

conditioned,  "  that  if  a  writ  of  review  was  rendered  against  said  Pike,  in  an 

is  not  granted  the  obligor  shall  satisfy  action   of   assumpsit   in    favor  of  said 

the  judgment   originally  entered   and  Crehore,   for  the  sum   of  one  thousand 

all    costs    accrued    on    any   execution  j^vw^v-^^^'^/ dollars  and /zwi?  cents  debt, 

issued  thereon,  and  that  if  a  writ  of  and  cost  taxed  at  (7«^  hundred  and  five 

review  is  granted   he  shall   forthwith  dollars  and  eleven   cents,  by  the  con- 
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Form  No.  i  796  4.> 

(Precedent  in  Peirce  v.  Bent,  69  Me.  383.)* 

[(Commencing  as  inj^orm  No.  15299. y^ 

The  condition  of  the  above  obligation  is  such  that,  whereas  on 
petition  filed  at  the  April  term,  i875,  of  the  supreme  judicial  court 
for  Penobscot  county,  in  favor  of  said  /'^zW*?  against  said  Berit,  praying 
for  a  review  of  judgment  rendered  at  said  term  of  court,  the  justices 
of  said  court  have  granted  a  supersedeas  to  stay  the  execution  in 
said  case,  which  execution  is  in  favor  of  said  Bent.,  and  against  said 
Peirce,  for  the  sum  of  %1,389.19  damages  and  %35.0J4.  costs,  as  will 
more  fully  appear  by  reference  to  said  petition,  and  to  the  records 
of  said  court. 

Now  if  said  Peirce  shall  pay  the  amount  of  said  damages  and 
costs,  if  the  petition  is  denied,  or  the  amount  of  final  judgment  in 
review  if  it  is  granted,  with  interest  thereon  at  the  rate  of  twelve  per 
cent,  from  this  date  to  the  time  of  final  judgment,  then  this  deed 
shall  be  void  —  otherwise  in  full  force. 

[{Signatures  as  in  Eorm  No.  16299. )y 


IV.  ORDER  Granting  writ  of  review.-* 


sideration  of  the  Justices  of  the  Su- 
preme Judicial  Court,  begun  and  held 
at  Farmington^  within  and  for  the 
county  of  Franklin,  on  the  third  Tues- 
day of  October,  A.  D.  185^,  and,  by  ad- 
journment from  day  to  day,  on  the 
twenty-third  da)'  of  October,  A.  D.  iSj".?;  — 
and  said  Fike  has  applied  by  a*  petition 
that  a  review  may  be  granted  in  said 
action,  and  that  the  court  grant  or 
order  a  stay  of  execution  upon  the 
judgment:  —  Therefore,  if  said  Fike 
shall  well  and  truly  pay  the  said 
Crehore  the  amount  of  said  judgment, 
if  such  shall  be  the  final  judgment  on 
the  review,  with  interest  thereon  from 
the  date  of  this  bond  up  to  the  time  of 
rendition  of  judgment  in  the  action  on 
this  bond,  at  the  rate  of  t~jitlve  per 
cent,  annually,  then  this  deed  shall  be 
null  and  void;  otherwise,  to  remain  in 
full  force  and  virtue." 

It  was  held  that  the  bond  in  this 
case  was  in  exact  conformity  with  the 
statutory  requirements. 

In  Randall  v.  Bancroft,  10  Allen 
(Mass.)  346,  the  condition  of  the  bond, 
which  was  held  to  be  in  conforniity 
with  the  words  of  the  statute,  was  as 
follows:  "Now,  if  the  said  Bancroft 
shall  forthwith  prosecute  the  review  of 
said  action  to  final  judgment,  and 
satisfy  such  execution  as  may  be  issued 
against  him  on  the  review,  then  this 
bond  shall  be  void;  otherwise,  the  same 
shall  remain  in  full  force." 


1.  Maine.— K^v.  Stat.  (1883),  c.  89, 

§  5- 

2.  No  objection  was  made  to  the 
form  of  this  bond. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  Bequisites  of  an  Order,  Generally.  — 
For  the  formal  parts  of  an  order  in 
a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356. 

That  Review  Shall  or  Shall  Not  be 
Granted.  —  The  only  judgment  which 
can  be  given  on  a  petition  for  a  review 
is  that  a  writ  of  review  shall  or  shall 
not  be  granted,  and  such  judgment  is 
therefore  final,  and  costs  may  be  given 
for  or  against  the  petitioner.  Green  z'. 
French,  i  Allen  (.Mass.)  265;  Davenport 
V.  Holland,  2  Cush.  (Mass.)  i. 

Precedent.  —  In  Berry  v.  Titus,  76  Me. 
285,  is  set  out  the  following  order  grant- 
ing a  review: 

"And  now  at  the  September  term, 
i8c?^,  having  heard  the  testimony  in 
the  above  entitled  causes,  I  am  satis- 
fied that  no  sufficient  reason  for  review- , 
ing  said  action  of  replevin,  so  far  as  the 
title  and  right  of  possession  of  the  horse 
are  concerned,  is  shown;  but  I  find 
that  through  mistake,  accident  and  mis- 
apprehension, injustice  has  been  done 
in  the  assessment  of  the  damages  which 
were  assessed  in  said  action  of  replevin, 
and  I  therefore  grant  a  review  of 
the  said  action   of  replevin   so  far  as 


581 


Volume  16. 


17965. 


REVIEW,  ACTION  OR  WRIT  OF. 


17966. 


Form  No.  17965.* 

(Precedent  in  Ward  v.  Clapp,  6  Met.  (Mass.)  415.)* 

\(^Title  of  cause  as  in  Form  No.  10999.)]^ 

And  now,  proof  of  the  facts,  alleged  by  the  petitioners  in  their 
petition,  being  given,  and  that  evidence  has  been  discovered,  since 
the  trial,  which  is  now  offered  to  the  court,  proper  to  be  submitted 
to  a  jury,  to  prove  an  actual  escape  of  said  C/ap/>  from  the  limits  of 
the  prison;  it  is  ordered  by  the  court,  that  the  petitioners  have  leave 
to  sue  out  a  writ  of  review,  and  that  a  supersedeas  issue  to  the  execu- 
tion for  costs,  on  bond  being  given  to  abide  the  judgment  on  the 
review. 

[{Signature  and  date  as  in  Form  No.  135S6.y\^ 

V.  Writ  of  review. 
1.  Where  Writ  is  of  Right.* 

Form  No.  17966.' 

(Aiken's  Prac.  F,  (Supp.),  No.  73.) 

State  of  Vermont,  \  To  any  sheriff  or  constable  in  the  state, 

Orange  County.      5      '  Greeting: 

Whereas  John  Doe,  of  Chelsea,  in  the  county  of  Orange,  heretofore, 
to  wit,  on  the  tenth  day  of  May,  a.  d.  igOO,  commenced  his  action 


may  be  necessary  to  revise  the  assess- 
ment of  damages  therein;  and  I  grant 
the  review  of  the  other  action,  which  is 
so  connected  with  this  action  of  re- 
plevin that  the  same  ought  to  be  held 
to  abide  the  final  result  upon  the  review 
of  the  assessment  of  damages  in  the 
action  of  replevin." 

Exceptions  were  taken  to  the  grant- 
ing of  the  review,  which  were  dis- 
missed. 

1.  Massackusetis.  —  'Pnh.  Stat.  (1882), 
c.  187,  ^  39. 

2.  The  order  in  this  case  was  granted 
on  a  petition  for  a  review  of  an  action 
on  a  bond  given  by  the  respondents  for 
the  liberty  of  the  jail  limits.  No  ob- 
jection was  made  to  the  order. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  In  Nature  of  Judicial  Writ.  —  A 
writ  of  review,  when  granted  as  of 
right,  is  in  the  nature  of  a  judicial  writ. 
Hall  V.  Wolcott,  10  Mass.  218.  And 
see  Tracy  v.  Perry,  5  N.  H.  172,  where 
it  is  held  that  writs  of  review  are  not 
original  writs  within  the  meaning  of 
the  statute  which  requires  such  writs 
to  be  indorsed.  "  They  are  judicial 
and  not  original  writs." 


In  Burrell  v.  Burrell,  ro  Mass.  221, 
the  court  said:  "  A  writ  of  review 
is  a  writ  of  right,  in  the  nature  of 
a  scire  facias  to  hear  errors,  in  a 
record  or  process  remaining  with 
the  court.  It  is  issued  by  the  officer 
of  the  court,  and  in  that  respect  may 
be  regarded  as  of  the  nature  of  a 
judicial  writ.  It  is,  however,  some- 
times issued  in  the  form  of  a  capias 
and  attachment,  and  with  the  same 
efficacy,  and  seems,  therefore,  to  be,  to 
some  purpose,  an  original  writ." 

Commencement  of  Action.  —  No  peti- 
tion is  necessary  where  the  proceeding 
to  review  is  of  right.  Mass.  Rev.  Laws 
(1902),  c.  193,  ^  21.  But  the  writ  of 
review  is  the  commencement  of  the 
action.  It  is  sued  out  of  the  clerk's 
office,  returnable  generally  to  the  court 
in  which  the  original  action  was  tried, 
and  served  like  writs  of  summons  and 
scire  facias.  Badger  v.  Gilmore,  37 
N.  H.457. 

For  the  formal  parts  of  a  writ  in  a  par- 
ticular jurisdiction  consult  the  title 
Writs. 

6.  Vermont.  —  Stat.  (1894),  §  1647,  pro- 
vides that  the  defendant  against  whom 
a  judgment  is  rendered  by  default, 
without  notice,  may,  within  three  years 
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against  Richard  Roe,  of  said  Chelsea,  declaring  in  a  plea  {set  forth  the 
nature  of  the  actiott'),  which  said  writ  was  made  returnable  before 
Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  within  and  for 
the  county  of  Orange,  at  Chelsea  aforesaid,  on  the  twentieth  day  of 
May,  in  the  year  aforesaid,  and  service  thereof  was  made  by  attach- 
ing the  goods  and  chattels  of  the  said  Richard  Roe,  and  the  said  writ 
was  duly  returned  to  the  said  justice,  and,  the  said  action  having 
been  duly  entered  before  him  on  said  twentieth  day  of  May,  in  the 
year  aforesaid,  the  said  Richard  Roe  was  duly  called  to  answer 
thereto;  and  the  said  Richard  Roe  not  appearing  and  answering 
thereto,  and  it  thereupon  appearing  to  the  said  justice  that  the  saia 
Richard  Roe  was  absent  from  the  state,  and  had  no  personal  notice 
of  the  pendency  of  said  suit,  the  said  suit  was,  by  the  said  justice, 
continued  to  the  thirtieth  day  of  J/a^,  in  the  year  aforesaid,  at  Chelsea 
aforesaid,  at  ten  o'clock  in  the  forenoon,  for  notice  to  be  given 
to  the  said  Richard  Roe  of  the  commencement  and  pendency  of  said 
suit;  and,  on  the  said  thirtieth  day  o( May,  in  the  year  aforesaid,  the 
said  Richard  Roe  was  again  called  to  appear  and  answer  to  said  suit; 
and  the  said  Richard  Roe  not  appearing  and  answering  thereto,  the  said 
John  Doe  thereupon  then  and  there,  by  the  consideration  of  the 
said  justice,  recovered  judgment  against  the  said  Richard  Roe  by 
default,  for  the  sum  of  fifteen  dollars  damages,  and  for  the  sura  of 
eight  dollars  costs  of  suit;  and  it  appearing  to  the  said  justice  that 
the  said  Richard  Roe  was  still  absent  from  the  state,  and  that  he  had 
had  no  personal  notice  of  the  pendency  of  said  suit,  the  said  John 
Doe,  as  principal,  and  one  Samuel  Short,  as  surety,  according  to  the 
statute  in  such  case  made  and  provided,  recognized  to  the  said 
Richard  Roe  in  the  sum  oi  fifty  dollars,  conditioned  to  refund  to  the 
said  Richard  Roe  such  sum,  not  exceeding  the  said  damages  recovered 
by  the  said  John  Doe  in  said  suit,  as  the  said  Richard  Roe  might 
recover  by  writ  of  review,  to  be  brought  by  the  said  Richard  Roe 
within  three  years  next  after  the  rendition  of  said  judgment.  Now, 
therefore, 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  make  known  to  the  said  John  Doe  that  he  be  before  me, 
at  Chelsea  aforesaid,  on  the  twentieth  day  of  September,  in  the  year 
aforesaid,  at  ten  o*  clock  in  the  forenoon,  to  show  cause,  if  any  he 
have,  wherefore  the  said  judgment  against  the  said  Richard  Roe 
ought  not  to  be  vacated,  and  the  said  Richard  Roe  be  allowed  a  trial 
in  the  premises;  and  further  to  do  and  receive  that  which  the  said 
court  shall  consider. 

Fail  not  {concluding  as  in  Form  No.  8195). 

2.  Where  the  Granting*  of  the  Writ  is  Discretionary 
with  the  Court.i 

from  the  rendition  thereof,  bting  a  writ     other  justice  of  the  county.     Such  writ 
of   review    before    the    court   that  ren-     of  review  shall  be  sued  out  and  served 
dered  the  judgment,  or,  if  the  original     like  an  original  writ, 
suit  was  before  a  justice  who  is  not  in         1.  New  Process. — If,  on   a  petition  of 
oflSce  in   the  same  county,  before  an-     review,  the    granting  of   which  is  dis- 
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Form  No.  17967." 

Commonwealth  of  Massachusetts. 
To  the  Sheriff  of  any  County  in  said  Commonwealth  or  his  Deputy, 
Greeting: 

We  command  you  that  you  summon  H.  M.  Blaskopf,  of  New  York, 
in  the  county  and  state  of  Ne^a  York,  if  he  may  be  found  in  your 
precinct,  to  appear  before  the  justices  of  our  Superior  Court,  next  to 
be  holden  at  Boston,  within  and  for  the  county  of  Suffolk,  on  the 
first  Tuesday  o{  January  next;  then  and  there  in  our  said  court  to 
answer  \xx\to  John  Golden,  Jr.,  having  his  usual  place  of  business  in 
Boston,  in  the  county  of  Suffolk  aforesaid,  in  review  of  an  action 
brought  by  the  said  II.  M.  Blaskopf  a.g3.\nst  the  said  John  Golden,  Jr., 
et  al.,  in  an  action  of  contract,  in  which  action  the  said  H.  M.  Bias- 
kopf,  by  the  consideration  of  the  justices  of  our  Superior  Court,  begun 
and  held  at  Boston,  within  and  for  our  said  county  of  Suffolk,  on  the 
first  Tuesday  oi  July  last,  recovered  judgment  against  the  ^2i\6.John 
Golden,  Jr.,  et  al.,  for  the  sum  of  nine  hundred  and  sixty-two  dollars  and 
twenty  five  cents,  damage,  and  thirty-nine  dollars  and  thirty-seven  cents, 
costs,  which  said  judgment  the  said_/^^«  Golden,  Jr.,  says  is  wrong 
and  erroneous,  and  that  he  is  thereby  damnified  the  sum  of  ttvelve 
hundred  dollars,  as  shall  then  and  there  be  made  to  appear. 

Wherefore  for  revising  the  last  mentioned  judgment,  and  recover- 
ing back  from  the  said  H.  M.  Blaskopf  the  said  sum  of  nine  hundred 
and  sixty-two  dollars  and  twenty-five  cents,  the  damage  aforesaid,  and 
the  said  sum  of  thirty-nine  dollars   and  thirty-seven  cents,  the  said 

cretionary  with  the  court,  a  writ  of  re-  be   necessary    to   recite   at   length   the 

view  is  granted,  it  is  a  new  process,  to  declaration  and   other   proceedings  in 

be  sued  out,  served  and  returned  like  the  original    action,    but   the   form   of 

other  original  writs  and  in  which  the  writ   of    review   shall   be  substantially 

parties  are  again  impleaded  and  a  new  as  follows: 
judgment  is  rendered.  Green  z/.  French,  Summon    John    Doe    to    answer    to 

I  Allen    (Mass.)    265;     Davenport    v.  Richard  Hoe  in  the  review  of  an  action 
Holland,  2  Cush.  (Mass.)  i.  of  contract  [tort  or  replevin)  bxoughx  by 

A    review,    when   granted,    is  not  in  sa.\(i  John  Doe  aga.ins\.  sa.\d  Richard  Hoe, 

the  nature  of  a  writ  of  error  to  reverse  in  which  action  said y<7//wZ)t'^,  by  the  con- 

a  judgment  for  errors  in  the  record  of  sideration  of  the  justices  of  our  court, 

law  or  fact.     It  assumes  that  the  former  held  at  Cambridge,  within  and  for  our 

judgment    is    to  stand,  but  allows  the  said   county  of  Middlesex,  on  the  tenth 

party  to  review  the  action   and  to  ob-  day  oljune,  igoo,  recovered  judgment 

tain,  if  he  can,  a  new  judgment  in  his  against  said  Richard  Roe   for  the  sum 

favor,    equal    to  the  former  judgment  oi  five  hundred  dollars,   debt  (or  dam- 

against  him,    or    to  some  part    of    it.  ages),  twenty  dollars  costs,  which  judg- 

II  being,  then,  a  new  independent  ac-  ment  said  Richard  Roe  says  is  wrong 
tion,    the   writ   ot  review   is  to  be  re-  and  erroneous. 

garded  as  the  foundation  of  the  action.  Or  the  former  judgment  may  be 
and  the  case  is  to  be  entered,  heard  and  briefly  described  in  any  manner  pro- 
determined  on  that  writ,  under  the  old  vided  by  the  rules  of  the  couris." 
pleadings,  generally,  as  provided  by  Mass.  Rev.  Laws  (1902),  c.  193,  §  28. 
the  statute.  Bradstreet  v.  Partridge,  1.  Massachusetts.  —  Rev.  Laws  (1902), 
59  Me.  155-  c-  193-  §  28. 

For  the  formal  parts  of  a  writ  in  a  par-  This  is  the  form  of  writ  in  Golden  v. 

ticular   jurisdiction    consult    the    title  Blaskopf,  126  Mass.  523,  and   is  copied 

Writs.  from  the  records.     The   petition  is  set 

Statntory  Form.  —  In  Massachusetts  it  oui  supra,  Form  No.  17959. 

is  provided  by  statute  that  "  it  shall  not  See,  generally,  supra,  note  i,  p.  583. 
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costs  of  suit,  and  for  recovering  a  judgment  against  the  said  II.  M. 
Blaskopf  for  costs  of  court,  he,  the  said  John  Golden,  Jr.,  brings  this 
suit. 

And  have  you  there  this  writ  with  your  doings  therein. 
Witness,  Lincoln  F.  Bridgham,  Esquire,  at  Boston,  and  eighth  day  of 
December,  in  the  year  of  our  Lord  eighteen  hundred  and  seventy-six. 

Jos.  A.  Willard,  Clerk. 
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By  Harold  N.  Eldridge. 

I.  OBTAINING  LEAVE  OF  COURT  TO  FILE,  586. 
1.   Petition  for  Leave  to  File,  587. 

a.  For  Errors  of  Law,  587. 

b.  Upon  Discovery  of  New  Matter,  5  88, 

a.  Affidavit  Supporting  Petition  for  Leave  to  File,  589. 
3.   Order  Granting  Leave  to  File,  590. 
IL  THE  BILL,  591. 

1.  For  Errors  of  Law,  592, 

2.  Upon  Discovery  of  New  Matter,  599. 
III.  DEFENSES  TO  BILL,  601. 

1.  Plea,  601. 

2.  Demurrer,  602. 

CROSS-REFERENCES. 

For  other  Forms  in  Statutory  Proceedings  to  Review  Judgment,  see  the 
title  REVLEW,  ACTLON  OR  WRLT  OF,  ante,  p.  561. 

I.  OBTAINING  LEAVE  OF  COURT  TO  FiLE.i 


1.  Statutes  relating  to  bills  of  review 
exist  in  the  following  states,  to  wit: 

Alabama.  — Civ.  Code  (1896),  §§760, 
761. 

District    of  Columbia. — Comp.    Stat. 
(1894),  c.  10,  §  69. 

Georgia. —  2  Code  (1895),  §553770,4862. 

Illinois.  —  Starr   &    C.    Anno.     Stat. 
(1896),  c.  22,  par.  19. 

Maryland.  — "PMh.  Gen.  Laws  (1888), 
art.  16,  §  167. 

Tennessee.  —  Code    (1896),    §§    4848, 
4849,  6307,  6308. 

Vermont.  — "SitsX.  (1894),  §988. 
Virginia. —  Code(Supp.  1898).  §  3455; 
Code  (1887).  ?§  3435.  3474- 

West  Virginia. — Code  (1899).  c.  133, 

§5. 

Necessity  of  Obtaining  Leave  of  Court  — 

Generally.  — A  bill  of  review  upon  the 
ground  of  new  matter  discovered  since 
the  decree  sought  to  be  reviewed  can- 
not be  filed  without  first  obtaining 
leave  of  the  court  for  that  purpose. 
Caller  v.  Sheilds,  2  Stew.  &  P.  (Ala.) 
417;  Wood  V.  Wood,  59  Ark.  441;  Web- 
ster V.   Diamond,   36  Ark.  532;  Evans 


V.  Parrott,  26  Ark.  600;  Hyde  v.  Lam- 
berson,  i  Idaho  539;  Cole  z/.  Littledale, 
164  111.  630;  Edmondson  v.  Moseby,  4 
J.  J.  Marsh.  (Ky.)497;  Bleight  v.  M'll- 
voy,  4  T.  B.  Mon.  (Ky.)  142;  HoUings- 
worth  V.  M'Donald,  2  Har.  &  J.  (Md.) 
230;  Pfeltz  V.  Pfeltz,  I  Md.  Ch.  455; 
Elliott  V.  Balcom,  11  Gray  (Mass.)  286; 
Dodge  V.  Northrop,  85  Mich.  243; 
Vaughn  v.  Cutrer,  49  Miss.  782;  Buck- 
ingham V.  Corning,  29  N.  J.  Eq.  238; 
Webb  V.  Pell,  r  Paige  (N.  Y.)  564; 
Kenon  v.  Williamson,  1  Hayw.  (2  N. 
Car.)  350;  St.  Clair  v.  Piatt,  Wright 
(Ohio)  532;  Way  v.  Hillier,  16  Ohio 
105;  Kennedy's  Estate,  15  Pa.  Co.  Ct. 
494;  Saunders  v.  Savage,  (Tenn.  1900) 
63  S.  W.  Rep.  218;  Colville  v.  Colville, 
9  Humph.  (Tenn.)  524;  Finley  v.  Tay- 
loy,  8  Baxt.  (Tenn.)  237:  Frazer  v. 
Sypert,  5  Sneed  (Tenn.)  100;  Proudfit 
V.  Picket,  7  Coldw.  (Tenn.)  563;  Dunfee 
V.  Childs,  45  W.  Va.  155;  Pittsburgh, 
etc.,  R.  Co.  V.  Keokuk,  etc..  Bridge 
Co.,  107  Fed.  Rep.  781;  Copeland 
V.  Bruning,  104  Fed.  Rep.  169;  Dexter 
V.  Arnold,  5  Mason  (U.  S.)  303;  Ross  ». 
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1.  Petition  for  Leave  to  File. 

a.  For  Errors  of  Law. 

Form  No.  17968.' 

(3  Barb.  Ch.  Pr.,  p.  244,  No.  320.) 


\ 


In  Chancery. 

Before  the  Chancellor. 
In  the  Matter  of  the  Petition 

of  John  Doe. 
To  the  Chancellor  of  the  State  of  New  York: 

The  petition  of  John  Doe,  the  above  complainant,  respectfully 
showeth,  that  on  or  about  the  tenth  day  of  May,  \2>Jf3,  your  petitioner 
filed  his  bill  in  this  honorable  court  against  Richard  Roe  for  the  pur- 
pose of  (^state  generally  object  of  original  bill),  and  praying  {state  the 
prayer  verbatim). 

And  your  petitioner  further  shows  that  the  said  Richard  Roe,  being 
served  with  process  of  subpoena,  appeared  to  the  said  bill  and  put  in 
his  answer  thereto,  to  which  a  replication  was  filed.  And  the  said 
cause  being  at  issue,  witnesses  were  thereupon  examined  on  both 
sides  and  the  proofs  closed.  And  that  the  said  cause  was  brought 
to  a  hearing  before  your  honor  on  the  second  day  oi  June,  in  the  year 
aforesaid,  whereupon  a  decree  was  made  to  the  following  effect:  {set 
forth  substance  of  decree). 

And  your  petitioner  further  shows  that  said  decree  has  since  been 
duly  enrolled;*  and  that  he  is  advised  that  the  said  decree  is  erro- 
neous and  ought  to  be  reviewed  and  reversed,  and  set  aside  for 
many  apparent  errors  and  imperfections,  among  which  are  the  fol- 

Prentiss,  4  McLean  (U.  S.)  106;  Massiez*.  Estate,  15  Pa.  Co.  Ct.  494;  Puryear  w. 

Graham,  3  McLean  (U.  S.)  41;  Thomas  Puryear,  5  Baxt.  (Tenn.)  640;  Colville 

z*.  Brockenbrough,  10  Wheat.  (U.  S.)  146.  v.    Colville,    9 'Humph.    (Tenn.)   524; 

And  such  leave  is  equally  necessary  in  Dillon    v.    Davis,    3   Tenn.     Ch.    386; 

cases  where  the  averment  of  newly  dis-  Saunders  v.  Gregory,  3  Heisk.  (Tenn.) 

covered    evidence    is    entered    with    or  567;  Barnum  v.  McDaniels,  6  Vt.   177; 

accompanied  by  a  charge  of  fraud  in  Dunfee,  7/.  Childs,  45  W.  Va.  155;  Riggs 

obtaining  the  decree.    Schaefer  z/.  Wun-  v.   Huffman,  33  W.  Va.  426;  Davis  -v. 

derle,  154  111.  577.  Speiden,    104   U.    S.    83;    Copeland    v. 

Errors  Apparent  on  Face  of  Decree. —  Bruning,     104    Fed.     Rep.     169;    Ross 

But  a  bill  of  review  may  be  filed  for  v.    Prentiss.    4    McLean    (U.    S.)    106; 

errors  apparent  upon   the   face  of  the  Massie  z'.  Graham,  3  McLean  (U.  S.)  41. 
decree  without  first  obtaining  leave  of        In  Alabama,  by  statute,  leave  of  court 

the  court   for  that  purpose.     Wood  z/.  is  required  in  all  cases.     Planters,  etc., 

Wood,  59  Ark.  441;  Thompson  v.  Max-  Bank  v.  Dundas,  10  Ala.  661. 
well,  16  Fla.  773;  Schaefer  z/.Wunderle,         In  Virginia,  it  is  held  that  leave  of 

154  111.  577;  Edmondson  v.   Moseby,  4  court  must  be  obtained  before  filing  a 

J.  J.  Marsh.  (Ky.)497;  Berry  v.  Stock-  bill  of  review,  whether  the  bill  be  for 

well,    ro   B.    Mon.    (Ky.)   299;    Bleight  after-discovered  matter  or  for  error  ap- 

V.  M'llvoy,  4  T.   B.    Mon.    (Ky.)    142;  parent   upon    the   face   of   the   decree. 

Nashua,  etc.,  R.  Corp.  v.  Boston,  etc.,  Heernans  v.   Montague,  (Va.   1890)  20 

R.    Corp.,    169   Mass.   157;  Denson   v.  S.  E.  Rep.  899;  Ellzey  v.  Lane,  2  Hen. 

Denson,    33    Miss.    560;    Buckingham  &  M.  (Va.)  589,  note. 
V.  Corning,  29  N.  J.  Eq.    238;  Webb  v.         1.  See,   generally,  supra,   note    i,   p. 

Pell,    I    Paige   (N.    Y.)  564;    Kenon    v.  586. 

Williamson,    i    Hayw.  (2  N.  Car.)  350;         This  form  was  drawn  under  the  old 

Way  V.    Hillier,  16  Ohio  105;  St.  Clair  chancery  practice  in  New  York,  which 

V.  Piatt,  Wright  (Ohio)  532;  Kennedy's  has  been  superseded  by  the  code. 
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lowing:  For  that  {set  forth  the  errors  complained  of).  For  all  which 
errors  and  imperfections  in  the  said  decree  appearing  on  the 
face  thereof  your  petitioner  is  desirous  of  bringing  his  bill  of  review 
to  be  relieved  in  the  premises. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him 
to  file  a  bill  of  review  against  the  said  Richard  Roe  for  the  purpose 
of  having  the  said  decree  reviewed,  reversed,  and  set  aside;  and 
that  no  further  proceedings  may  be  had  under  the  same. 

And  your  petitioner,  etc. 

John  Doe. 
b.  Upon  Discovery  of  New  Matter.' 

Form  No.  17969.' 

(3  Barb.  Ch.  Pr..  p.  245,  No.  321.) 
{Commencing  as  in  Form  No.  17968,  and  continuing  down  to  *)  and 


1.  Necessity  of  Petition,  —  Application 
for  leave  of  court  to  file  a  bill  of  review 
upon  the  ground  of  new  matter  dis- 
covered since  the  decree  sought  to  be 
reviewed  is  properly  made  by  petition, 
Schaefer  v.  Wunderle,  i£4  111.  577; 
HolHngsworth  v.  M'Donald,  2  Har.  & 
J.(Md.)  230;  Burch  v.  Scott,  i  Gill  &  J. 
(Md.)  393;  Elliott  V.  Balcom,  11  Gray 
(Mass.)  286;  Kenon  v.  Williamson,  i 
Hayw.  (2  N.  Car.)  350;  Doyle  v.  New 
York,  etc..  R.  Co.,  14  R.  I.  55;  Win- 
chester V.  Winchester,  i  Head  (Tenn.) 
460;  Parish  v.  Marvin,  15  Wis.  247; 
Massie  v.  Graham,  3  McLean  (U.  S.) 
41 ;  Dexter  -j.  Arnold,  5  Mason  (U.  S.)  303. 
But  in  Long  v.  Cranberry,  2  Tenn. 
Ch.  85,  it  was  held  "  that  the  bill  [of  re- 
view] might  in  most  cases  be  so  drafted 
as  to  embody  all  the  requirements  of 
the  petition,  in  which  event,  if  properly 
verified,  the  application  might  be  made 
by  motion." 

Beqaisites  of  Petition,  Generally.  — 
For  the  formal  pans  of  a  petition  in  a 
particular  jurisdiction  see  the  title 
Petitions,  vol.  13.  p.  887. 

Prima  Facie  Ctise Made  Out.  —  "On  the 
petition, a  strong  prima  facie  case  should 
be  made  out."  Massie  v.  Graham,  3 
McLean  (U.  S.)  41." 

Abstract  of  Former  Proceedings. —  An 
abstract  of  the  former  proceedings,  the 
bill,  answer,  decree,  etc.,  should  be 
contained  in  the  petition.  Dexter  v. 
Arnold,  5  Mason  (U.  S.)  303;  Massie  v. 
Graham,  5  McLean  (U.  S.)  41. 

Newly  Discovered  Matter.  —  Newly  dis- 
covered matter  must  be  stated  in  the 
petition.  Burch  v.  Scott,  i  Gill  «&  J. 
(Md.)  393;  Kenon  v.  Williamson,  i 
Hayw,  (2  N.  Car.)  350;  Winchester  v. 
Winchester,   i  Head  (Tenn.)  460;  Ber- 


danatti  v.  Sexton,  2  Tenn.  Ch.  699; 
Dexter  v.  Arnold,  5  Mason  (U.  S.)  303. 
And  it  should  be  stated  when  such 
matter  first  came  to  petitioner's  knowl- 
edge, and  how  it  bears  on  the  decree,  so 
that  the  court  may  see  its  relevancy  and 
the  propriety  of  allowing  it.  Dexter  z/. 
Arnold,  5  Mason  (U,  5)303. 

New  matter  should  be  stated  shortly, 
distinctly  and  exactly.  It  is  not  per- 
missible to  load  the  petition  with  charges 
and  allegations  as  in  an  original 
bill  in  equity.  Dexter  v.  Arnold,  5 
Mason  (U.  S.)  303. 

It  is  not  sufficient  to  say  that  the 
petitioner  expects  to  prove  error  in  this 
or  that  respect,  or  that  he  has  discovered 
evidence  which  he  hopes  will  establish 
this  or  that  fact;  but  he  must  state  the 
exact  nature  and  form  of  the  evidence 
itself,  and  when  discovered.  If  written 
evidence,  it  must  be  stated,  and  its 
direct  bearing  shown;  if  of  witnesses, 
what  facts  the  witnesses  will  prove, 
and  when  the  party  first  knew  the 
nature  of  their  testimony.  It  is  im- 
possible otherwise  for  the  court  to 
judge  whether  the  evidence  is  decisive 
or  is  merely  presumptive  or  cumula- 
tive; whether  it  goes  vitally  to  the  case, 
and  disproves  it,  or  only  lets  in  some 
new  matter  confirmatory  or  explana- 
tory of  the  transactions  in  the  former 
decree.  Dexter  v.  Arnold,  5  Mason 
(U.  S.)  303. 

Seasonable  Diligence  Established.  — 
Petitioner  must  establish  that  he  could 
not  by  reasonable  diligence  before  the 
decree  have  procured  the  new  matter. 
Berdanatti  v.  Sexton,  2  Tenn.  Ch. 
699;  Dexter  v.  Arnold,  5  Mason  (U.  S.) 
303. 

2.  See   list   of   statutes   cited   supra. 
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your  petitioner  further  showeth  that  since  the  time  of  pronouncing 
the  said  decree,  your  petitioner  hath  discovered  new  matter  of  con- 
sequence in  the  said  cause;  particularly  that  Samuel  Short,  deceased, 
the  uncle  of  the  said  Richard  Roe,  of  whom  the  said  Richard  Roe 
claims  to  be  sole  heir  at  law,  left  two  sons  and  a  daughter  him  sur- 
viving, named  respectively  {naming  iheni),  who  were  his  heirs  at  law; 
and  that  such  sons  and  daughter  are  still  alive  and  residing  at  (^stating 
their  residence),  which  new  matter  your  petitioner  did  not  know  and 
could  not  by  reasonable  diligence  have  known  so  as  to  make  use 
thereof  in  the  said  cause,  previous  to  and  at  the  time  of  pronouncing 
the  said  decree. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  file  a 
bill  of  review  for  the  purpose  of  having  the  said  decree  reviewed, 
reversed,  and  set  aside;  and  that  no  further  proceedings  may  be  had 
under  the  same. 

And  your  petitioner,  etc. 

John  Doe. 

2.  Afifldavit  Supporting"  Petition  for  Leave  to  File.^ 


note  I,  p.  586;  and,  generally,  supra, 
note  I,  p.  588. 

This  form  was  drawn  under  the  old 
chancery  practice  in  New  York,  which 
has  been  superseded  by  the  code. 

1.  Necessity  of  Affidavit — Generally. — 
Application  for  leave  to  file  a  bill  of  re- 
view on  the  ground  of  new  matter  dis- 
covered since  the  decree  sought  to  be 
reversed  must  be  supported  by  affidavit. 
Webster  v.  Diamond,  36  Ark.  532; 
Schaefer  v.  Wunderle,  154  111.  577; 
Burch  V.  Scott,  i  Gill  &  J.  (Md.) 
393;  Hollingsworth  v.  M'Donald,  2 
Har.  &  J.  (Md.)  230;  Vaughan  v.  Cut- 
rer,  49  Miss.  782;  Kenon  v.  Williamson, 
I  Hayw.  (2  N.  Car.)  350;  Doyle  v.  New 
York,  etc.,  R.  Co.,  14  R.  I.  55;  Burson 
V.  Dosser,  i  Heisk.  (Tenn.)754;  Frazerz/. 
Sypert,  5  Sneed  (Tenn.)  100;  Puryear 
V.  Puryear,  5  Baxt.  (Tenn.)  640;  Col- 
ville  V.  Colville,  9  Humph.  (Tenn.) 
524;  Winchester  v.  Winchester,  i  Head 
(Tenn.)  460;  Long  v.  Cranberry,  2 
Tenn.  Ch.  85;  Norfolk  Trust  Co.  v. 
Foster,  78  Va.  413;  Hatcher  v.  Hatcher, 
77  Va.  600;  Whitten  v.  Saunders,  75 
Va.  563;  Nichols  v.  Nichols,  8  W.  Va. 
174;  Parish  v,  Marvin,  15  Wis.  247. 

Verified  Petition.  —  Where  the  appli- 
cation is  in  the  form  of  a  petition  under 
oath,  setting  out  the  necessary  facts, 
no  affidavit  seems  to  be  necessary. 
Long  V.  Cranberry,  2  Tenn.  Ch.  85. 

Beqaisites  of  Affidavit,  Generally.  — 
For  the  formal  parts  of  an  affidavit  in 
a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 


Must  be  Positive.  —  The  affidavit  must 
be  positive  and  not  merely  upon  in- 
formation and  belief.  Schaefer  i/. Wun- 
derle, 154  111.  577. 

Nature  of  new  matter  must  be  stated 
in  the  affidavit.  Webster  v.  Diamond, 
36  Ark.  532;  Schaefer  v.  Wunderle,  154 
111.  577;  Hollingsworth  v.  M'Donald,  2 
Har.  &  J.  (Md.)  230;  Vaughan  v.  Cutrer, 
49  Miss.  782;  Doyle  v.  New  York,  etc., 
R.  Co.,  14  R.  I.  55;  Colville  v.  Colville, 
9  Humph.  (Tenn.)  524;  Burson  v.  Dos- 
ser, I  Heisk.  (Tenn.)  754;  Norfolk 
Trust  Co.  V.  Foster.  78  Va.  413;  Carter 
V.  Allan,  21  Gratt.  (Va.)24i;  Nichols  v. 
Nichols,  8  W.  Va.  174.  And  this  new 
matter  must  be  stated  distinctly.  Elzas 
V.  Elzas,  183  111.  132;  Schaefer  v.  Wun- 
derle, 154  111.  577.  And  with  particu- 
larity. Burson  v.  Dosser,  i  Heisk. 
(Tenn.)  754. 

The  new  matter  required  to  be  stated 
must  generally  be  matter  to  prove  what 
was  before  in  issue,  and  not  to  prove  a 
title  not  before  in  issue;  not  to  make  3 
new  case,  but  to  establish  an  old  one. 
Vaughan  v.  Cutrer,  49  Miss.  7S2. 

Selevancy  and  materiality  of  new  mat- 
ter must  be  shown  in  the  affidavit. 
Puryear  v.  Puryear,  5  Baxt.  (Tenn.) 
640;  Frazer  v.  Sypert,  5  Sneed  (Tenn.) 
100;  Hatcher  v.  Hatcher,  77  Va.  600; 
Nichols  V.  Nichols,  8  W.  Va.  174. 

Discovery  of  New  Matter  Impossible  by 
Exercise  of  Diligence.  —  Affidavit  must 
show  that  the  alleged  new  matter  was 
not  known  to  the  petitioner  before  the 
entry  of    the   decree  sought   to   be  re- 


589 


Volume  16. 


17970.  REVIEW,  BILL  OF.  17971. 

Form  No.  17970.' 

{Venue,  title  of  court  and  cause,  and  venue  as  in  Form  No.  8J^6.^ 
Richard  Roe,  of  said  county,  being  duly  sworn,  upon  his  oath  says, 
that  he  is  the  defendant  in  the  above  entitled  cause,  and  the  peti- 
tioner named  in  the  petition  hereto  annexed ;  that  on  the  tenth  day 
of  May,  igOO,  a  decree  was  made  in  said  cause  in  favor  of  the  com- 
plainant therein,  as  will  more  fully  appear  from  said  petition;  that 
since  the  time  of  pronouncing  the  said  decree  affiant  has  discovered 
new  matter  of  consequence  in  said  cause,  particularly  that  {Here  set 
forth  the  new  matter  distinctly,  and  with  particularity,  and  show  its 
relevancy  and  materiality),  which  new  matter  affiant  did  not  know  and 
could  not  by  reasonable  diligence  have  known  so  as  to  make  use 
thereof  in  said  cause  previous  to  and  at  the  time  of  pronouncing  the 
said  decree  {Here  state  facts  showing  reasonable  diligence') ;  that  the 
existence  of  said  new  matter  came  to  the  knowledge  of  the  affiant 
about  {Here  state  when  new  matter  was  discovered);  that  said  new 
matter  is  not  of  a  cumulative  character,  and  your  affiant  is  informed 
and  believes  that  had  said  matter  been  brought  forward  before  the 
time  of  pronouncing  the  said  decree,  and  at  the  hearing  of  the  said 
cause,  it  would  have  altered  said  decree. 

{Signature  and  verification  as  in  Form  No.  8Jf.6. ) 

8.  Order  Granting^  Leave  to  File.^ 

Form  No.  17971.* 

(3  Barb.  Ch.  Pr.,  p,  246,  No.  32a.) 
At  a  Court  of  Chancery,  held  for  the  state  of  New  York,  at  Albany, 

versed.     Elzas   v.  Elzas,   183    111.   132;  diligence  has  been   used.     Traphagen 

Schaefer    v.    Wunderle,    154    111.    577;  v.  Voorhees,  45  N.  J.  Eq.  41. 

Doyle  f.  New  York,  etc..  R.  Co.,  14  R.  I.  New  Matter  Such  as  would  have  Al- 

55.     And  could  not  have  been  discov-  tered  Judgment.  —  The  new  matter  must 

ered  and  produced  or  used  then.    Web-  be  shown  to  be  of  such  a  character  that 

ster  f.  Diamond,  36  Ark.  532;  Evans  ».  if  brought   forward   at    the   hearing  it 

Parrott,  26  Ark.  600;  Vaughan  v.  Cutrer,  would  probably  have  altered  the  judg- 

49  Miss.  782;  Doyle  v.  New  York,  etc.,  ment.     Traphagen  z/ Voorhees,  45  N.J. 

R.  Co.,  14R.  I.  55;  Puryear  ».  Puryear,  Eq.  41;  Doyle  v.   New  York,   etc.,   R. 

5   Baxt.   (Tenn.)  640;   Colville  v.    Col-  Co.,   14   R.   I.  55;  Frazer  v.   Sypert,  5 

ville,  9  Humph.  (Tenn.)  524;  Nichols  v.  Sneed  (Tenn.)  100;  Hatcher  t*.  Hatcher, 

Nichols,  8  W.  Va.  174.     By  the  use  of  77  Va.  600;   Nichols  v.  Nichols,  8  W. 

reasonable  diligence.     Elzas  v.  Elzas,  Va.  174. 

183  111.  132;  Schaefer  T/.  Wunderle,  154  Affidavits  ofWitnesses.  —  Affidavits  of 

111.  577;  Traphagen  v.  Voorhees,  45  N.  witnesses  must  be  filed  in  support  of 

J.  Eq.  41;  Doyle  v.  New  York,  etc.,  R.  the  averments  of  new  matter  in  the  affi- 

Co.,   14   R.    I.   55;   Frazer  v.   Sypert,  5  davit  of  petitioner.     Elzas  v.  Elzas,  183 

Sneed  (Tenn.)  100;  Hatchers.  Hatcher,  111.  132;  Schaefer  v.  Wunderle,  154  111. 

77  Va.  600;   Norfolk  Trust  Co.  v.  Eos-  577. 

ter,    78    Va.    413;    Carter   v.  Allan,  21  1.  See   list   of   statutes    cited   supra, 

Gratt.  (Va.)  241.  note   i,  p.   586;  and,  generally,  supra. 

Reasonable   diligence    must    not   be  note  i,  p.  589. 

stated  as  a  conclusion,    but  the  facts  2.  For  the  formal  parts  of  an  order  in 

and  circumstances  to  show  it  must  be  a   particular   jurisdiction    see  the  title 

set  forth  so  that  the  court  may  judge  Orders,  vol.  13,  p.  356. 

for  itself    whether  or   not  reasonable  3.  See   list  of  statutes   cited  supra, 
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on  the  tenth  day  of  September y  i843.     Present  —  Reuben  H.  Walworth^ 
Chancellor. 

In  the  Matter  of  the  Petition  ) 
oi  John  Doe.  \ 

On  reading  and  filing  the  petition  oi  John  Doe,  the  complainant, 
praying  for  leave  to  file  a  bill  of  review  in  this  cause,  on  motion  of 
Mr.  Jeremiah  Mason,  solicitor  for  said  complainant,  and  on  hearing 
Oliver  Ellsworth,  of  counsel  for  the  defendant,  in  opposition  thereto, 

Ordered,  that  the  said  complainant,  on  giving  the  usual  security, 
be  at  liberty  to  file  a  bill  of  review  touching  the  several  matters  in 
the  said  petition  mentioned,  and  for  relief  in  the  premises  as  he  may 
be  advised. 

Reuben  H.  Walworth,  Chancellor. 

II.  THE  BILL.1 


note  I,  p.  586;  and,  generally,  supra, 
note  2,  p.  590. 

This  form  was  drawn  under  the  old 
chancery  practice  in  New  York,  which 
has  been  superseded  by  the  code. 

1.  Joinder  of  Causes.  —  A  bill  of  review 
may  be  brought  for  errors  of  law  ap- 
parent on  the  face  of  the  decree,  and 
also  for  newly  discovered  matter,  and 
the  joinder  of  both  grounds  in  the  same 
bill  does  not  constitute  the  objection  of 
multifariousness.  Colville  v.  Colville, 
9  Humph.  (Tenn.)  524;  Winchester  v. 
Winchester,  i  Head  (Tenn.)  460.  And 
so  a  bill  which  is  in  one  aspect  a  bill  of 
review  on  the  ground  of  newly  discov- 
ered evidence,  and  in  another  aspect 
an  original  bill  to  impeach  and  annul 
the  former  decree  as  having  been  pro- 
cured by  fraud,  is  permissible  in  equity 
practice.  Webster  z'.  Diamond,  36  Ark. 
532;  Boyden  v.  Reed,  55  111.  458.  And 
the  chancellor  may  mould  the  relief 
according  to  the  proof.  Webster  v. 
Diamond,  36  Ark.  532. 

But  see  contra  Gordon  v.  Ross,  63 
Ala.  363;  Kimberly  v.  Arms,  40  Fed. 
Rep.  548,  136  (U.  S.)  629. 

Substituted  for  Petition.  —  In  Long  v. 
Cranberry,  2  Tenn.  Ch.  85,  it  is  said 
that  "  there  has  been  a  tendency  of  late 
years  *  *  *  to  make  the  bill  itself  an- 
swer the  purposes  of  the  petition  "  for 
leave  to  file;  but  in  such  an  event  it 
should  be  so  drafted  as  to  embody  all 
the  requirements  of  the  petition,  and 
should  be  properly  verified. 

Bequisites  of  Bill,  Generally.  —  For  the 
formal  parts  of  a  bill  in  a  particular 
jurisdiction  consult  the  title  Bills  in 
Equity,  vol.  3,  p.  417. 

Strictness  in  Averment. —  In  Goldsby 


V.  Goldsby,  67  Ala.  560,  the  court  said: 
"  In  bills  of  review,  stronger  reasons 
apply  why  there  should  be  strictness  in 
the  averments  than  in  most  classes  of 
suits." 

As  to  Interest  of  Party  Filing  Bill. — 
To  entitle  a  party  to  maintain  a  bill  of 
review,  his  bill  must  show  that  his  in- 
terests have  been  prejudiced  by  the 
decree  sought  to  be  rendered,  what 
those  interests  are,  and  that  he  will  be 
benefited  by  a  reversal  or  modification 
of  such  decree.  Riggs  v.  Huffman,  33 
W.  Va.  426;  Laidley  v.  Kline,  25  W.  Va. 
208. 

Former  Proceedings  Stated.  — A  bill  of 
review  must  state  the  former  bill,  the 
proceedings  thereon,  and  the  final  de- 
cree. Goldsby  v.  Goldsby,  67  Ala.  560; 
Hendrix  v.  Clay,  2  A.  K.  Marsh.  (Ky.) 
462;  Dougherty  v.  Morgan,  6  T.  B. 
Mon.  (Ky.)  151;  Glover  v.  Jones,  95 
Me.  303;  Nashua,  etc.,  R.  Corp.  v. 
Boston,  etc.,  R.  Corp.,  169  Mass.  157; 
Clark  V.  Huron  Circuit  Judge,  40  Mich. 
166;  Gilchrist  v.  Buie,  i  Dev.  &  B.  Eq. 
(21  N.  Car.)  346;  LaGrange,  etc.,  R.  Co. 
V.  Rainey,  7  Coldw.  (Tenn.)  420;  Frazer 
V.  Sypert,  5  Sneed  (Tenn.)  100;  Hatcher 
V.  Hatcher,  77  Va.  600;  Amiss  v.  Mc- 
Ginnis,  12  W.  Va.  371;  Kellom  v.  Easley, 
I  Dill.  (U.  S.)  281. 

In  Georgia,  it  has  been  held,  in  the 
case  of  a  bill  of  review  brought  for 
errors  of  law  apparent  on  the  record  of 
the  decree,  that  it  was  not  sufficient  to 
refer  to  such  record  as  a  paper  on  file  in 
the  court  where  the  cause  is  pending, 
with  a  request  that  it  be  made  a  part  of 
the  bill,  but  it  must  be  fully  set  forth 
in  the  bill  or  appended  as  an  exhibit. 
Groce  v.  Field,  13  Ga.  24. 
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1.  For  Errors  of  Law.^ 


In  Illinois,  it  is  well  settled  that  a  bill 
of  review  must  set  out  a  complete  copy 
of  the  bill,  answer,  replication  and  de- 
cree to  be  reviewed,  or  when  it  states 
their  substance  only  it  must  make  such 
copy  an  exhibit.  Cole  v.  Littledale,  164 
111.  630;  Axtell  V.  Pulsifer,  155  111.  141; 
Cox  V.  Lynn,  138  111.  195;  Kuttner  v. 
Haines,  135  111.  382;  Aholtz  v.  Durfee, 
122  111.  2S6;  Goodrich  v.  Thompson,  88 
111.  206;  Judson  V.  Stephens,  75  111.  255. 

In  Massachusetts,  it  has  been  held,  in 
the  case  of  a'  bill  of  review  filed  for 
errors  of  law  apparent  on  the  record, that 
it  is  good  practice  to  insert  in  or  attach 
to  the  bill  an  exemplified  or  certified 
copy  of  the  whole  record;  although  the 
forms  usually  given  seem  not  to  require 
this,  but  only  that  the  pleadings,  pro- 
ceedings and  decree  should  be  set  out 
in  full  and  not  by  a  general  statement 
of  their  contents.  Nashua,  etc.,  R. 
Corp.  V.  Boston,  etc.,  R.  Corp.,  169 
Mass.  157. 

Point  of  Grievance  Stated,  —  The  point 
in  which  the  party  exhibiting  the  bill 
of  review  considers  himself  aggrieved 
must  be  stated.  Goldsby  v.  Goldsby, 
67  Ala.  560;  Hendrix  v.  Clay,  2  A.  K. 
Marsh.  (Ky.)  462;  Dougherty  v.  Morgan, 
6  T.  B.  Mon.  (Ky.)  151;  Glovers.  Jones, 
95  Me.  303;  Nashua,  etc.,  R.  Corp.  v. 
Boston,  etc.,  R.  Corp.,  169  Mass.  157; 
Clark  V.  Huron  Circuit  Judge,  40  Mich. 
166;  Gilchrist  v.  Buie,  I  Dev.  &  B.  Eq., 
(21  N.  Car.)  346;  La  Grange,  etc.  R. 
Co.  V.  Rainey,  7  Coldw.  (Tenn.)  420; 
Frazer  v.  Sypert,  5  Sneed  (Tenn.)  100; 
Hatcher  z/.  Hatcher,  77  Va.  600;  Amiss 
V.  McGinnis,  12  W.  Va.  371;  Kellom 
V.  Easley,  i  Dill.  (U.  S.)  281. 

Prayer.  —  When  the  decree  has  not, 
in  the  point  and  matter  complained  of, 
been  carried  into  execution,  the  proper 
prayer  of  a  bill  of  review  is  simply 
that  the  decree  may  be  reviewed  and 
reversed  in  the  point  complained  of. 
McCall  V.  McCurdy,  69  Ala.  65;  All- 
good  V.  Piedmont  Bank,  (Ala.  1901)  29 
So.  Rep.  855;  Amiss  v.  McGinnis,  12 
W.  Va.  371.  But  when  the  decree  has 
been  carried  into  execution  and  a  sim- 
ple reversal  will  not  repair  the  injury 
resulting  from  it,  a  prayer  for  a  further 
decree  of  the  court  to  put  the  party  com- 
plaining into  the  condition  in  which  he 
would  have  been  if  the  decree  had 
not  been  executed  is  proper  and 
usual.  McCall  v.  McCurdy,  69  Ala. 
65. 


If  the  bill  is  brought  to  review  a  re- 
versal of  a  former  decree,  it  should 
pray  that  the  original  decree  may 
stand.     Story's  Eq.  PI.,  §  420. 

1.  Bequisites  of  Bill,  Generally.  — See 
supra,  note  i,  p.  591. 

Evidence  in  Former  Suit.  —  Where  the 
bill  is  brought  on  the  ground  of  error 
apparent,  the  evidence  on  which  the 
court  found  the  facts,  and  on  which 
it  proceeded  to  render  the  decree  sought 
to  be  reversed,  must  not  be  stated. 
Contee  v.  Lyons,  19  D.  C.  207;  Aholtz 
V.  Durfee,  122  111.  2S6;  Turner  z/.  Berry, 
8  111.  541 ;  Nashua,  etc.,  R.  Corp.  v.  Bos- 
ton, etc.,  R.  Corp.,  169  Mass.  157;  Liv- 
ingston V.  Noe,  I  Lea  (Tenn.)  55; 
Bufhngton  v.  Harvey,  95  U.  S.  99. 

Errors  of  Law.  —  To  sustain  a  bill  of 
review  for  errors  of  law  apparent,  the 
errors  must,  by  proper  recitals  of  the 
proceedings  sought  to  be  reviewed,  be 
specifically  pointed  out,  and  only  such 
errors  can  be  noticed  as  are  thus 
designated.  Greer  v.  Turner,  47  Ark. 
17;  GuUett  V.  Housh,  7  Blackf.  (Ind.) 
52;  Crooker  v.  Houghton,  61  Me.  337; 
Gilchrist  v.  Buie,  i  Dev.  «&  B.  Eq.  (21 
N.  Car.)  346;  Russell's  Appeal,  34  Pa. 
St.  258;  Yeager's  Appeal,  34  Pa.  St. 
173;  Kachlein's  Appeal,  5  Pa.  St.  95; 
McDowell  V.  Morrell,  5  Lea  (Tenn.) 
278;  Livingston  v.  Noe,  l  Lea  (Tenn.) 
55;  Anderson  v.  Tennessee  Bank,  5 
Sneed  (Tenn.)  66r;  Frazer  v.  Sypert, 
5  Sneed  (Tenn.)  100;  Brown  v.  Severson, 
12  Heisk.  (Tenn.)  381;  La  Grange,  etc., 
R.  Co.  V.  Rainey,  7  Coldw.  (Tenn.) 
420;  Berdanatti  v.  Sexton,  2  Tenn.  Ch. 
699;  Carter  v.  Allan,  21  Gratt.  (Va.) 
241;   Amiss   V.   McGinnis,    12   W.    Va. 

371- 

Precedents.  —  In  Dance  z/.  McGregor, 
5  Humph.  (Tenn.)  428,  is  set  out  the 
following  bill  of  review  for  error  appa- 
rent on  the  face  of  the  decree: 

"Complainants,  your  orators,  John 
E.  and  Drury  Dance,  would  represent 
unto  your  honor,  that  on  the  jth  day 
oi  August,  in  the  year  18^9,  the  said 
minors  above  mentioned,  by  their  re- 
spective guardians,  and  the  said  Mary 
and  Thomas,  by  the  said  Robert  M. 
Burton  as  their  next  friend,  filed  in  the 
Chancery  Court  of  Rutherford,  at  Mur- 
freeshorough,  their  original  bill  against 
the  said  Ransforci  AfcGregor,  as  the 
executor  of  one  John  McGregor,  de- 
ceased, and  against  the  said  Levi  IVade, 
John   C.    Wade,  Jacob  D.    Donelson,    as 
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sureties  of  said  Ransford  in  his  execu- 
torship, and  also  against  your  orators 
John  E.  and  Drury,  as  the  adminis- 
trators of  Russell  Dance,  deceased,  also 
a  surety  for  the  said  Ransford  in  his 
said  executorship. 

In  the  said  bill  it  was  alleged,  that 
said  minors,  the  complainants  therein, 
were  the  children  of  John  McGregor, 
deceased;  that  the  saidy^/««  McGregor 
departed  this  life  in  the  summer  of 
iSj-j-,  having  first  made  his  last  will 
and  testament,  in  which  he  appointed 
his  wife  Milberry  McGregor  and  the 
said  Ransford  McGregor  his  executor 
and  executrix;  that  the  said  will  was 
duly  proved  at  the  August  term,  iSjj', 
of  the  county  court  for  said  county, 
and  the  said  Milberry  and  Ransford 
qualified  as  executor  and  executrix  of 
the  same;  that  the  said  Levi  Wade, 
Russell  Dance,  Jacob  D.  Donelson,  and 
one  John  Wilson,  became  the  sureties 
of  the  said  Milberry  and  Ransford  for 
the  faithful  execution  of  their  trust; 
that,  subsequently, y<3/^«  Wilson,  on  his 
application,  was  released  as  one  of  said 
sureties,  and  one  John  C.  Ridley  was 
substituted  in  his  stead,  and  that  after- 
ward one  John  C,  Wade  was  substi- 
tuted in  the  stead  of  the  saidyi^-^w  Ridley 
by  the  County  Court  of  Rutherford,  so 
that  the  sureties,  at  the  time  of  filing 
said  bill,  were  the  said  Levi,  John  €., 
Russell,  a.nd  Jacob  D.  Donelson,  as  would 
appear  from  certified  copies  of  the 
bonds  filed  as  exhibits  with  the  bill; 
that  the  said  Milberry  McGregor  de- 
parted this  life  about  ist  January,  i8j6, 
intestate  —  no  division  of  the  estate  of 
the  said  John  McGregor  having  taken 
place  anterior  to  her  death,  and  the 
said  Afilberry  having  no  specific  estate 
on  which  administration  could  be  taken 
out;  that  the  business  of  the  estate  of 
the  saidy^//«  McGregor,  as  well  prior 
as  subsequent  to  the  death  of  the  said 
Afilberry,  had  been  conducted  by  the 
said  Ransford  exc\\is\v&\y ,  no  part  of  it 
ever  having  come  to  her  hands;  that 
the  sa.\dJohn  McGregor  died  seised  and 
possessed  of  considerable  real  and  per- 
sonal property,  of  the  value  of  twenty- 
four  thousand  six  hundred  and  nineteen 
dollars,  as  appeared  from  the  original 
inventory  and  account  of  sales  filed  by 
the  said  Ransford  in  the  clerk's  office 
of  said  county  of  Rutherford,  which 
said  inventory,  as  alleged,  was  un- 
skilfully made  out  and  impossible  to 
be  understood;  that  at  the  January 
term,    iSjiS",    of    the    County   Court    of 


Rutherford  county  commissioners  were 
appointed  to  settle  with  said  Ransford, 
as  executor  of  said  estate;  that  from 
said  settlement  it  appeared  that  the 
said  Ransford  had  left  in  his  hands  of 
the  assets  of  said  estate  a  balance  of 
six  or  seven  thousand  dollars  or  more; 
that  said  settlement  was  as  confused 
and  unintelligible  as  the  inventory; 
that  vouchers  were  not  filed,  etc.;  that 
justice  could  not  be  done  to  the  com- 
plainants in  said  bill  without  having 
said  inventory,  returns,  settlement, 
etc.,  overhauled  in  a  court  of  chancery, 
a  reference  to  a  clerk  and  master,  an 
account  taken,  etc. 

Said  bill  prayed  also  an  account  of  a 
certain  partnership  adventure  between 
the  saXdJohn  McGregor,  Ransford,  and 
Jacob  D.  Donelson,  with  which  your 
present  complainants  have  no  concern. 
Said  bill  then  concluded  with  particular 
interrogatories  to  the  said  Ransford 
relative  to  the  matters  aforesaid  and 
with  a  prayer  for  an  account  thereof  to 
be  taken  and  for  a  decree  against  the 
said  Ransford  and  his  said  sureties  for 
whatever  balance  might  be  found  re- 
maining in  his  hands.  At  the  March 
rules,  18.^0,  of  said  court,  said  bill  was 
taken  pro  confesso  as  to  your  com- 
plainants yic/^w  E.  &  Drury,  who  had 
failed  to  employ  counsel  to  attend  to  it. 
upon  the  representation  of  said  Rans- 
ford to  complainant  Drury  that  it  was 
wholly  unnecessary  for  them  to  incur 
the  expense,  as  the  matter  would  be 
settled  and  would  be  all  right;  and  the 
complainants  being  ignorant  of  law, 
were  the  more  easily  induced  to  be- 
lieve that  they  were  in  no  danger  of 
incurring  responsibility,  from  the  fact 
that  before  the  filing  of  said  bill  they 
had  suggestedtheinsolvency  of  their  in- 
testate, Russell  Dance,  deceased,  in  the 
Chancery  Court  of  the  county  where  he 
was  resident  at  the  time  of  his  death, 
in  accordance  with  the  act  of  the  Gen- 
eral Assembly  of  1837-38,  entitled  'An 
act  to  amend  an  act  to  regulate  the 
distribution  and  division  of  the  estates 
of  persons  dying  insolvent,'  passed  i8th 
October,  1835,  of  which  fact  R.  M. 
Burton,  Esq.,  complainant  and  solicitor 
in  the  bill  sought  to  be  reviewed,  was 
apprised  about  the  time  said  bill  was 
filed.  At  the  March  rules,  18.^0,  of  said 
court,  said  bill  was  also  taken  pro  con- 
fesso as  to  co-defendants  Levi  Wade a.nd 
John  C  Wade.  At  the  February  rules, 
18^0,  the  answer  of  Ransford  McGregor 
was  filed;  and  at  the  March  rules  suc- 
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ceeding,  the  answer  oi Jacob  D.  Donel- 
son\  to  neither  of  which,  replications 
were  filed,  as  appears  from  the  rule 
docket.  At  the  July  rules,  1Z41,  said 
cause  was  set  for  hearing  by  com- 
plainants, and  such  steps  thereupon 
taken  and  such  proceedings  had,  that 
at  the  said  July  term  an  account  was 
ordered  to  be  taken  by  the  Clerk  and 
Master,  of  the  executorship  of  the  said 
Eansford,  together  with  the  other  mat- 
ters before  mentioned,  with  which  your 
orators  have  no  concern. 

To  the  succeeding  term  of  said  court 
iXhQ  faftuary  term,  18^)  the  Clerk  and 
Master  reported  a  balance  ol  four  thou- 
sand one  hundred  and  eighteen  dollars  8^ 
cents  as  the  balance  of  the  assets  of 
said  estate  remaining  in  the  hands  of 
said  Ransford.  Whereupon  a  decree 
was  entered  up  by  the  court  against 
the  said  Ransford  for  that  sum,  to- 
gether with  his  said  co-defendants  his 
sureties,  and  execution  awarded  against 
complainants  as  administrators  of  the 
said  Russell  Dance,  to  be  satisfied  out 
of  the  goods  and  chattels  of  the  said 
intestate  in  their  hands  et  si  non  de 
bonis  propriis.  Complainants  are  ad- 
vised that  execution  de  bonis  propriis 
was  improperly  awarded  against  them, 
and  could  only  have  been  properly 
awarded  after  they  had  had  an  oppor- 
tunity of  defending  themselves  upon  a 
scire  facias.  Complainants  knew  noth- 
ing of  the  proceedings  against  them 
(after  the  service  of  the  subpoena)  until 
execution  was  issued  against  them. 
Complainants  would  further  represent, 
that  the  said  final  decree  does  not  recite 
the  fact  that  the  said  complainants 
were  the  children  and  legatees  of  the 
s&\d  John  McGregor,  deceased,  in  which 
character  only  they  could  claim.  Com- 
plainants would  further  represent,  that 
It  appears  from  the  bonds  of  the  said 
Ransford,  filed  as  exhibits  to  said 
bill,  that  their  intestate,  the  said  Rus- 
sell Dance,  entered  into  one  only,  (the 
bond  first  given,  when  the  said  Rans- 
ford qualified  as  executor,)  and  that 
afterward,  when  one  of  the  sureties, 
the  ia.\dJohn  Nelson,  was  released,  and 
the  ssAdJohn  C.  Wade  substituted  in 
his  place,  he  (the  said  IVade)  gave  a 
separate  bond.  Complainants  would 
submit,  therefore,  whether  the  release 
of  the  snxAJohn  Nelson  by  the  order  of 
the  County  Court  would  not  be  a  re- 
lease to  all  his  co-sureties,  unless  they 
entered  into  a  new  bond  together  with 
the  persons  substituted  in  his  stead. 


Complainants  would  further  repre- 
sent that  an  execution  de  bonis  propriis 
as  aforesaid  has  issued  against  them 
upon  said  decree,  and  without  the  inter- 
position of  your  honorable  court  they 
are  likely  to  sustain  great  injury.  They 
charge,  that  it  is  inequitable  and  un- 
conscientious for  complainant  to  seek 
to  satisfy  said  execution,  or  any  part  of 
it,  out  of  their  proper  goods,  when  the 
estate  of  their  intestate  was  insolvent, 
which  insolvency  had  been  properly 
suggested  before  complainants  ob- 
tained their  decree  or  had  even  filed 
their  bill  as  aforesaid;  and  they  insist 
that  complainants  should  be  placed  on 
a  footing  with  other  creditors,  either  to 
make  their  money  out  of  the  other 
sureties,  or  file  their  claim  for  pro  rata 
satisfaction. 

Your  orators  allege,  that  said  decree 
is  erroneous,  as  they  believe,  and  is 
likely  to  operate  very  oppressively  upon 
them;  and  they  pray,  therefore,  that 
the  same  may  be  reviewed,  the  errors 
in  law  corrected,  and  your  orators  per- 
mitted to  avail  themselves  of  the  de- 
fense of  the  suggestion  of  the  insolvency 
of  the  estate  of  their  said  intestate." 

A  decree  dismissing  the  bill,  on  de- 
murrer, was  reversed. 

In  Sturm  v.  Fleming,  22  W.  Va.  404, 
a  pleading,  styled  a  petition,  but  which 
was  held  to  be  "in  substance  an  origi- 
nal bill  in  the  nature  of  a  bill  of  re- 
view," was  as  follows: 

"The  petition  of  Asbury  P.  Sturm,  a 
citizen  and  resident  of  the  state  of  West 
Virginia,  filed  in  the  circuit  court  of 
said  county,  against  Solomon  S.  Flem- 
ing, plaintiff,  and  Charles  McEntire, 
Selden  M.  Ogden,  John  M.  Fortney,  ad- 
ministrator of  Joshua  Robinson,  de- 
ceased, William  Monroe,  Emory  Strick- 
ley,  George  W.  Martin,  jr.,  Charles  E. 
Billingsiey,  Van  B.  Ogden  and  Abel 
Bartlett,  defendants,  in  a  chancery 
cause  lately  pending  on  the  docket  of 
the  circuit  court  of  said  county  of  Har- 
rison z.nd  John  Chalfant. 

The  petitioner  respectfully  represents 
that  he  is  a  citizen  and  resident  of  the 
state  of  West  Virginia;  that  heretofore, 
to  wit,  at  November  rules,  186.^,  one 
Solomon  S.  Fleming  instituted  an  action 
of  trespass  against  your  petitioner  and 
one  Charles  McEntire  in  the  circuit 
court  of  Harrison  county,  to  recover 
damages  for  the  taking  and  carrying 
away,  as  alleged,  by  your  petitioner 
and  others  of  certain  goods,  wares  and 
merchandise,  and  an   attachment  was 
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sued  out  in  said  cause  and  levied  upon 
two  tracts  of  land  belonging  to  peti- 
tioner, one  of  sixty-one  and  the  other  of 
thirty  acres,  lying  upon  Robinson  s  run, 
in  said  county,  and  also  upon  the  in- 
terest of  Charles  McEntire  in  the  lands 
of  Enoch  McEntire,  deceased,  lying 
upon  the  West  Fork  river  and  Binsa- 
mon\  that  at  the  December  term,  l86^, 
of  said  court,  the  said  Fleming  rcco\&r&d 
a  judgment  against  your  petitioner  and 
the  said  McEntire  for  the  sum  of  eight 
hundred  and  seventy-seven  dollars  and 
seventy-two  cents,  with  interest  thereon 
from  April  jo,  iSdj,  until  paid,  and 
fourteen  dollars  and  thirty-two  cents 
costs;  that  a.i  July  rules,  iSd^f,  one  Sel- 
den  AT.  Ogden  instituted  an  action  of 
trespass  on  the  case  in  said  court 
against  petitioner,  Charles  McEntire 
and  Granville  McEntire,  to  recover 
damages  for  an  alleged  taking  and 
carrying  away  of  three  head  of  horses, 
and  sued  out  an  attachment  therein, 
and  caused  the  same  to  be  levied  on 
'  one  tract  of  land  containing  sixty-one 
acres,  also  one  other  tract  of  land 
containing  thirty  acres;  also  two  acres 
of  land,  also  upon  the  interest  of 
Charles  McEntire  in  the  lands  of 
Enoch  McEntire's  heirs,  and  at  the 
September  term,  i86^,  the  said  Ogden 
recovered  a  judgment  against  pe- 
titioner and  Chas.  McEntire  for  three 
hundred  and  (en  dollars,  with  interest 
thereon  from  April  jo,  i86j,  and 
twenty-two  dollars  and  seventy-seven 
cents  costs;  that  at  August  rules,  186.^, 
one  Chas,  E.  Billiiigsley  instituted  his 
action  of  trespass  on  the  case  against 
petitioner,  Charles  McEntire  and  Peter 
B.  Fighter  in  said  court,  sued  out  an 
attachment  thereon,  and  caused  the 
same  to  be  levied  upon  thirty  acres  of 
land  and  sixty-one  acres  of  land  belong- 
ing to  the  petitioner,  on  Robinson's  run, 
also  upon  the  interest  of  Charles  McEn- 
tire in  the  lands  of  Enoch  McEntire,  de- 
ceased; also  upon  one  hundred  and 
thirty-four  acres  of  land  belonging  to 
Feter  B.  Fighter,  and  at  the  September 
term,  i8(5^,  obtaineda  judgment  against 
petitioner  and  Charles  McEntire  for 
twenty  dollars,  with  interest  thereon 
from  April  2Q,  1864,  and  thirty-five  dol- 
lars and  eighty.nine  cents  costs;  that 
John  M.  Fortney,  administrator  of 
Joshua  Robinson,  deceased,  at  August 
rules,  186^,  instituted  an  action  of  tres- 
pass against  petitioner  and  Charles  Mc- 
Entire to  recover  damages  for  the 
alleged    taking   and  carrying   away  of 


five  head  of  horses,  in  which  an  attach- 
ment was  sued  out  and  levied  upon 
sixty-one  acres  and  thirty  acres  belong- 
ing to  petitioner,  and  the  interest  of 
Charles  McEntire  in  the  lands  of  Enoch 
McEntire,  deceased;  and  at  \he  Septem- 
ber term,  186^,  recovered  a  judgment  for 
five  hundred  dollars, with  interest  from 
April  JO,  i86j>,  and  twenty-two  dollars 
and  eighty-one  ctn\s  cosls;  ihai  at  August 
rules,  186^,  one  Emory  Strickler  insti- 
tuted his  action  of  trespass  in  said 
court  against  petitioner,  Charles  Mc- 
Entire and  Feter  B.  Fighter,  to  recover 
damages  for  the  alleged  taking  and 
carrying  away  of  one  horse,  two  hun- 
dred h\x%\ic\s  of  corn,  and  various  arti- 
cles of  provision,  and  for  destruction  to 
the  grain  field,  buggy  and  gearing  be- 
longing to  said  Strickler,  in  which  suit 
an  attachment  was  sued  out  and  levied 
upon  sixty-one  acres  and  thirty  acres  of 
land  belonging  to  said  petitioner,  the 
interest  of  Charles  McEtttire  in  the  lands 
of  Enoch  McEntire,  deceased,  also  upon 
one  hundred  and  twenty-five  acres  of 
land  belonging  to  Feter  B.  Fighter;  and 
at  the  September  term,  186^,  he  re- 
covered a  judgment  against  petitioner 
and  Charles  McEntire  for  two  hundred 
and  twenty-five  dollars,  with  interest 
from  April  jo,  1864,  and  nineteen  dol- 
lars and  twenty-four  cents  costs;  that 
William  Monroe,  at  the  Augttst  rules, 
186^,  instituted  his  action  of  trespass 
in  said  court  against  petitioner  and 
Charles  McEntire,  to  recover  damages 
for  the  alleged  taking  away  of  two  head 
of  horses,  in  which  an  attachment  was 
sued  out  and  levied  upon  sixty-otte  acres 
and  thirty  acres  of  land  belonging  to 
petitioner,  and  the  interest  of  Charles 
McEntire  in  the  lands  ol  Enoch  McEn- 
tire, deceased;  and  at  the  September  term, 
186^,  recovered  a  judgment  against  pe- 
titioner and  said  McEntire  for  the  sum 
of  /our  hundred  dollars,  with  interest 
thereon  from  April jo,  i86j,  and  nine- 
teen  dollars  and  twenty-seven  cents  costs; 
that  at  the  August  rules,  186^,  one  George 
W.  Martin,  jr.,  instituted  his  action  of 
trespass  against  petitioner,  Charles  Mc- 
Entire and  Feter  B.  Fighter  in  said  court, 
to  recover  damages  for  the  alleged  tak- 
ing and  carrying  away  of  two  horses,  one 
saddle  and  one  bridle,  and  in  said  suit 
sued  out  an  attachment,  and  caused 
the  same  to  be  levied  on  sixty-one  acres 
and  thirty  acres  of  land  belonging  to 
the  petitioner,  and  the  interest  of  Charles 
AfcEntire  in  the  lands  oi  Enoch  McEn- 
tire, deceased;  and  at  the  September  term, 
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18^^,  recovered  a  judgment  against  pe- 
titioner and  Charles  McEntire  for  two 
hundred  and  twenty  AoWb-ts,  with  interest 
from  April  JO,  iS6j,  and  eighteen  dollars 
and  four  cents  costs.'  Your  petitioner 
avers  that  the  several  attachments  sued 
out  in  the  said  several  causes  were 
founded  upon  the  affidavits  of  said 
several  plaintiffs  of  the  taking  and 
carrying  away  by  the  petitioner  and  said 
McEntire  and  their  confederates  of  the 
goods  and  chattels  in  the  several  decla- 
rations in  the  said  several  causes  men- 
tioned, and  upon  the  further  allegations 
in  said  several  affidavits  that  the  defend- 
ants were  nonresidents  of  the  state; 
that  the  process  in  the  said  several 
causes  and  the  attachments  therein, 
respectively,  bear  the  same  date;  that 
said  several  processes  in  said  several 
causes  were  executed  by  delivering 
copies  thereof  to  the  wives  of  petitioner 
and  said  McEntire,  respectively,  at  the 
usual  places  of  abode  of  petitioner  and 
said  McEntire,  and  explaining  the 
purport  thereof  to  their  said  wives, 
respectively,  the  said  petitioner  and 
McEntire  not  being  found  at  their  re- 
spective places  of  abode. 

And  your  petitioner  here  further 
avers  that  at  the  time  said  several 
processes  were  so  executed  as  afore- 
said, he  was  a  citizen  and  resident  of 
the  county  of  Harrison,  in  the  state  of 
West  Virginia;  that  he  was  temporarily 
absent  from  his  home  within  the  so- 
called  Confederate  lines  of  the  armies 
of  the  so-called  Confederate  States  of 
America,  and  in  the  regular  military 
service  thereof;  that  he  was  not  there 
and  in  said  service  by  his  own  volun- 
tary act,  but,  on  the  contrary,  was  ar- 
rested at  his  home  in  said  county  of 
Harrison  by  armed  men  and  conveyed 
to  a  military  prison,  and  by  the  military 
forces  and  authority  of  the  United 
States,  sent  against  his  will  and  with- 
out his  consent  within  the  lines  of  the 
armies  of  the  so-called  Confederate 
States  of  America,  wihere  he  remained 
until  the  close  of  the  late  war.  And 
your  petitioner  here  avers  that  all 
said  property  in  said  several  causes 
mentioned  was  liable  to  capture,  seiz- 
ure and  appropriation,  according  to 
the  rules  of  civilized  warfare,  by 
belligerent  forces  in  the  prosecu- 
tion of  the  war;  and  that  the  said 
several  trespasses,  and  the  taking  and 
carrying  away  of  said  property, 
alleged  to  have  been  done  and  com- 
mitted  by  petitioner,    for   which   said 


several  judgments  were  rendered, 
were  acts  done  according  to  the  usage 
of  civilized  warfare  in  the  prosecution 
of  the  war  between  the  so-called  Con- 
federate States  of  America  and  the  gov- 
ernment of  the  United  States. 

Your  petitioner  further  avers  that  after 
said  judgments  were  obtained  as  afore- 
said, to-wit,  Silihe  Eebruary  ruX&s,  1865", 
the  said  Solomon  S.  Fleming  instituted 
his  suit  in  chancery  in  said  court 
against  your  petitioner,  Charles  McEn. 
tire,  Selden  M.  Ogden,  John  M.  Fort- 
ney,  administrator  oi  Joshua  Robinson, 
dec'd,  William  Monroe,  Emory  Strick- 
ler,  George  W.  Martin,  jr.,  Charles  E. 
Billings  ley.  Van  B.  Ogden  and  Abel 
Bartlett,  for  the  purpose  of  subjecting 
the  lands  levied  upon  by  the  said 
several  attachments  to  the  payment  of 
the  said  several  judgments,  as  well  as 
to  the  paymentof  a  judgment  recovered 
by  the  said  Van  B.  Ogden  against 
Charles  McEntire,  at  the  September 
term,  186^,  of  the  said  court,  for  the 
sum  of  two  hundred  and  twenty-seven 
dollars  and  fifty  cents,  with  interest 
from  the  joth  day  of  April,  iS^j,  until 

paid,  and  $ ,  costs;  that  in  said  bill 

the  plaintiff  claimed  that  said  several 
attachments  and  judgments  constituted 
liens  on  said  lands. 

Petitioner  further  shows  that  at  the 
time  of  the  institution  of  said  chancery 
cause,  and  at  the  time  of  the  pretended 
execution  of  the  summons  therein,  he 
was  still  within  the  military  lines  of 
the  so-called  Confederate  States  of  Ameri- 
ca; that  said  summons  was  executed 
as  to  petitioner  by  delivering  a  copy 
thereof  to  his  wife  at  his  usual  place 
of  abode;  that  such  proceedings  were 
had  therein  as  that  on  the  17th  day  of 
March,  1865",  a  decree  was  rendered, 
adjudging  the  said  several  judgments 
to  be  liens  on  the  said  several  tracts  of 
land,  and  directing  a  sale  thereof  by 
Burton  Despard  and  Edwin  Maxwell, 
who  were  thereby  appointed  special 
commissioners  for  the  purpose,  unless 
the  said  petitioner  and  Charles  McEn- 
tire should  pay  to  the  parties,  respec- 
tively, whose  judgments  were  provided 
for  by  said  decree,  the  amounts  thereof 
within  twenty  days;  that  by  virtue  of 
said  decree,  said  Despard  and  Maxwell, 
commissioners  as  aforesaid,  on  the  2d 
day  oijune,  ii6j,  sold  the  tract  of  thirty 
acres  of  land  at  eight  hundred  and  forty 
dollars,  and  the  lot  of  tivo  acres  ana 
sixteen  poles  sX  four  hundred  and  six 
dollars  and  fifty  cents,  both  the  prop- 
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erty  of  petitioner,  to  the  said  John 
Chalfant,  he  being  the  highest  bidder 
therefor;  that  said  commissioners  also 
sold  on  the  same  day  to  Thomas  Mc- 
Entire,  who  became  the  purchaser 
thereof,  the  undivided  interest  of  saiil 
Charles  AIcEntire  in  the  tract  of  three 
hundred  and  ninety  acres  and  one  hun- 
dred and  twenty-nine  and  one-half  acres, 
at  the  price  of  eight  hundred  and  one 
dollars,  which  sale  was  reported  to  and 
confirmed  by  said  court  on  the  12th 
day  of  June,  iS^f";  that  said  Despard 
and  Maxwell  were  directed  by  said  de- 
cree to  withdraw  the  bonds  of  the  pur- 
chasers as  they  severally  became  due, 
and  disburse  the  same  as  required  by  a 
former  decree  in  said  cause,  and  con- 
vey said  land  to  said  purchasers,  re- 
spectively. And  the  petitioner  avers 
that  said  commissioners  collected  the 
proceeds  of  the  sale  of  said  lands,  and 
out  of  the  same  did  fully  pay  the  said 
several  judgments  and  costs  of  said 
chancery  cause. 

Your  petitioner  further  avers  that 
said  decrees  so  rendered  were  to  enforce 
the  payment  of  said  judgments  ren- 
dered, for  acts  done  as  aforesaid,  and 
the  same  should  be  set  aside  and  re- 
versed, and  restitution  made  to  the 
petitioner  of  his  said  property,  or  of 
the  proceeds  thereof,  with  interest 
thereon  from  the  day  of  sale  thereof. 

Petitioner  further  shows  that  said 
decree  of  the  lyth  of  March,  iS^/,  and 
the  decree  of  the  12th  day  oijune,  iS^j", 
should  be  set  aside  and  reversed,  for 
the  following  reasons  also: 

First:  Because  the  judgment  of  the 
said  Solomon  S.  Flemins^  and  the  other 
judgments  mentioned  in  said  bill  and 
decrees,  were  rendered  upon  attach- 
ments, and  it  did  not  appear,  nor  was 
it  true,  that  either  at  the  time  of  filing 
the  said  Fleming' s  bill,  or  at  the  time 
of  said  decree,  or  either  of  them,  the 
said  judgment-debtors  had  appeared 
or  been  served  with  copies  of  the  at- 
tachments, or  either  of  them,  nor  had 
the  said  Fleming,  or  either  of  the  said 
judgment-creditors  who  were  defend- 
ants in  said  suit,  given  bonds  as  re- 
quired by  law  before  they  could  have 
the  benefit  of  said  judgment. 

Secondly.  Because  it  appearing  from 
the  said  bill  that  there  was  the  sum  of 
two  thousand  four  hundred  and  six  do\- 
lars  and  tiuenty-six  cents  arising  from 
the  sale  of  the  sixty-one  acre  tract  sub- 
ject to  the  payment  of  the  said  Fleming's 
and  the  other  judgments,  after  the  pay- 


ment of  a  decree  in  favor  of  Bassil 
Lucas,  Jeremiah  Shinn,  J.  B.  Denham 
and  Waldo  P.  Goff,  and  the  costs  of 
the  suit  of  the  said  Lucas,  there  was, 
without  ascertaining  the  amounts  of 
the  said  last  named  decree,  or  the 
residue  of  said  sum  of  two  thousand 
four  hundred  and  six  dollars  and  twenty- 
six  cents,  after  payment  of  the  said 
decrees  and  making  application  of  the 
same,  a  sale  of  other  lands  ordered 
and  made. 

Third.  Because  after  directing  the 
application  of  the  residue  of  the  ttvo 
thousand  four  hundred  and  six  dollars 
and  twenty-six  cents  (without  ascer- 
taining what  it  was),  and  also  the  pro- 
ceeds of  the  sales  of  the  other  land,  to 
the  payment  of  the  several  liens  named 
in  said  bill,  the  decree  directed  the 
payment  of  the  balance  into  court. 

Fourth.  Because  it  is  not  alleged, 
nor  is  it  proven,  that  said  several  judg- 
ments were  unpaid,  nor  does  it  appear 
whether  the  personal  property  attached 
had  been  disposed  of  before  said  de- 
cree or  sale. 

Your  petitioner  here  refers  to  the 
papers  of  all  said  actions  at  law.  and 
to  said  chancery  cause,  as  parts  of 
this  peiition.  Your  petitioner  therefore 
prays  that  said  chancery  cause  be  re- 
heard, the  decrees  therein  made,  and 
every  of  them,  be  set  aside  and  re- 
versed, and  that  restitution  of  said 
property,  or  of  the  proceeds  of  sale 
thereof,  be  made  to  your  petitioner, 
and  grant  to  him  such  other,  further 
and  general  relief  as  the  nature  of  his 
cause  requires  and  to  equity  apper- 
tains, etc.  And  he  will  ever  pray,  etc. 
A.  P.  Sturm." 

This  petition  was  sworn  to  in  due 
form  by  A.  P.  Sturm.  A  decree  sus- 
taining a  demurrer  to  this  petition  was 
reversed.  The  supreme  court  said: 
"  The  petition  in  the  case  before  us  has 
all  the  elements  of  an  original  bill  in 
the  nature  of  a  bill  of  review.  It  was 
filed  by  the  leave  of  the  court.  It  has 
the  necessary  parties,  plaintiff  and 
defendants,  and  assigns  errors  in  the 
decrees  and  judgments  therein  men- 
tioned and  described.  It  also  sets  out 
the  grounds  upon  which  it  is  al.eged 
that  said  judgments  and  decrees  should 
be  set  aside  and  declared  void.  It  sets 
out  formally  and  distinctly  the  pl.tin- 
tiff's  complaint  and  contains  a  special 
as  well  as  a  general  prayer  for  rel-ef. 
It  has  every  element  of  a  bill,  and  in 
all  respects,  except  in  name,  it  is  a  care- 
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(3  Barb.  Ch.  Pr.,  p.  242,  No.  318.) 

In  Chancery. 

Before  the  Chancellor. 
To  the  Chancellor  of  the  State  of  New  York: 

Complaining  showeth  unto  your  honor,  your  orator,  John  Doe,  son 
of  Samuel  Doe,  of  the  city  of  Albany,  merchant,  an  infant  under  the 
age  of  twenty-one  years,  to  wit,  of  the  age  of  about  twelve  years,  by 
his  father  aud  next  friend,  that  on  or  about  the  tenth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  zn^  forty-three, 
Richard  Roe,  of  said  city  of  Albany,  merchant  (the  defendant  herein- 
after named),  exhibited  his  bill  in  this  honorable  court  against  your 
orator,  and  thereby  set  forth  that  {Here  insert  substance  of  original biW), 
and  praying  {Here  set  out  prayer  verbatim^.  And  your  orator  being 
served  with  a  subpoena  for  that  purpose,  appeared  and  put  in  his  answer 
to  the  said  bill  to  the  effect  following:  {Here  insert  substance  of  answer'). 
And  the  said  Richard  Roe  rt^Wed.  to  the  said  answer,  and  issue  having 
been  joined  and  witnesses  examined,  and  the  proofs  closed,  the  said 
cause  was  brought  to  a  hearing  before  your  honor  on  the  twentieth 
day  of  May  in  the  year  aforesaid,  when  a  decree  was  pronounced* 
which  was  afterward  settled  and  entered;  by  which  it  was  ordered, 
adjudged  and  decreed  {Here  set  forth  the  decree). 

And  your  orator  further  shows  unto  your  honor  that  the  said  decree 
has  since,  and  on  or  about  the  twenty-ninth  day  of  May  in  the  year 
aforesaid,  been  duly  signed  and  enrolled;  which  said  decree  your 
orator  insists  is  erroneous  and  ought  to  be  reviewed,  reversed  and  set 
aside  for  many  apparent  errors  and  imperfections,  inasmuch  as  it 
appears  by  your  orator's  answer  {Here  insert  the  apparent  errors). 
And  no  proof  being  made  thereof,  no  decree  ought  to  have  been  made 
or  grounded  thereon,  but  the  said  bill  ought  to  have  been  dismissed 
for  the  reasons  aforesaid.  For  all  which  errors  and  imperfections  in 
said  decree  appearing  on  the  face  thereof,  your  orator  has  brought 
this  his  bill  of  review  to  be  relieved  in  the  premises. 

In  consideration  whereof,  and  inasmuch  as  such  errors  and  imper- 
fections appear  in  the  body  of  the  said  decree,  your  orator  hopes  that 
the  said  decree  will  be  reversed  and  set  aside,  and  no  further  pro- 
ceedings had  thereon. 

To  the  end  therefore  that  the  said  Richard  Roe  {Here  interrogate  in 
the  usual  form  as  in  Form  No.  4^65),  and  that  for  the  reasons  and 
under  the  circumstances  aforesaid  the  said  decree  may  be  reviewed, 
reversed  and  set^side,  and  no  further  proceedings  taken  thereon. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ 
of  subpoena  issuing  out  of  and  under  the  seal  of  this  honorable  court,  to 

fully  prepared  and  well  drawn  bill  in  plaintiff  of  his  property  therein   men- 
equity.      I  think,  therefore,  *  ♦  *  the  tioned. " 

said    styled    petition    may    be    appro-        1.  See  list  of  statutes  cited  j«/ra,  note 

priately   regarded    and   treated   as   an  i.   p.   586;   and,   generally,  supra,  note 

original   bill    in    the   nature  of   a   bill  i,  p.  592. 

of  review  claiming  relief   against  the        This  form  was  drawn  under  the  old 

decrees  and  judgments  therein    men-  chancery  practice  in  New  York,  which 

tioned   and   for   the  restitution  to  the  has  been  superseded  by  the  code. 
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be  directed  to  the  said  Richard  Roe,  commanding  him  by  a  certain  day 
and  under  a  certain  penalty  therein  to  be  inserted,  to  be  and  appear 
before  our  chancellor  in  our  Court  of  Chancery  and  then  and  there 
to  answer  the  premises,  and  further  to  stand  to  and  abide  such  order 
and  decree  therein  as  shall  be  agreeable  to  equity  and  good  con- 
science.    And  your  orator  will  ever  pray,  etc. 

Jeremiah  Mason.  Solicitor  for  Complainant. 

2.  Upon  Discovery  of  New  Matter.^ 

Form  No.  17973.* 

(3  Barb.  Ch.  Pr.,  p.  243,  No.  319.) 

{Commencing  as  in  For?n  No.  17972,  and  continuing  dotvn  to  *) 
whereby  your  honor  decreed  that  your  orator's  title  to  the  premises 
was  valid  and  effectual;  after  which  the  said  Richard  Roe  petitioned 
your  honor  for  a  rehearing,  and  the  said  cause  was  accordingly 
reheard  and  a  decree  of  reversal  made  by  your  honor  on  the  ground 
of  the   said  Richard  Roe  being  the  heir  at  law  of  the  sdd(\  Jonathan 


1.  Eequisites  of  Bill,  Generally.  —  See 

supra,  note  I,  p.  591. 

Leave  of  Court  Shown.  —  If  the  decree 
is  impeached  on  the  ground  of  the  dis- 
covery of  new  matter,  it  seems  neces- 
sary to  state  in  the  bill  that  leave  of 
court  has  been  obtained  to  file  it. 
Webster  v.  Diamond,  36  Ark.  532; 
Story's  Eq.  PL,  §  420.  And  a  bill  which 
does  not  upon  its  face  show  that  it  was 
filed  by  leave  of  court  may  be  demurred 
to  for  irregularity.  Webster  v.  Dia- 
mond, 36  Ark.  532. 

New  Matter  Stated.  —  The  new  matter 
upon  which  the  decree  is  sought  to  be 
impeached  must  be  stated  in  the  bill  of 
review.  Aholtz  v.  Durfee,  122  111.  286; 
Goodrich  v.  Thompson,  88  III.  206; 
Gardner  v.  Emerson,  40  111.  296;  Glover 
V.  Jones,  95  Me.  303;  Crookerz'.  Hough- 
ton, 61  Me.  337;  Griffith  v.  Griffith, 
(Tenn.  1898)  46  S.  W.  Rep.  340;  Liv- 
ingston V.  Noe,  I  Lea  (Tenn.)  55;  Frazer 
V.  Sypert,  5  Sneed  (Tenn.)  100;  La 
Grange,  etc.,  R.  Co.  v.  Rainey,  7  Coldw. 
(Tenn.)  420;  Whitten  v.  Saunders,  75 
Va.  563;  Carter  v.  Allan,  21  Gratt.  (Va.) 
241;  Amiss  V.  McGinnis,  12  W.  Va.  371. 

The  new  matter  must  be  so  stated  in 
the  bill  that  the  court  may,  upon  de- 
murrer, determine  its  character,  and 
not  be  left  to  judge  of  its  sufficiency 
upon  consideration  of  the  additional 
testimony  taken  in  connection  with 
the  evidence  in  the  original  cause. 
Some  of  the  cases  go  to  the  extent  of 
holding  that  the  new  evidence  should 
be  in  writing,  such  as  a  release  or  a 


receipt;  but  undoubtedly,  if  it  is  oral 
evidence,  the  names  of  the  witnesses 
should  be  stated,  and  what  each  one 
will  swear,  just  as  in  an  application 
for  a  new  trial  in  an  action  at  law, 
when  it  is  based  on  this  ground.  Greer 
V.  Turner,  47  Ark.  17. 

The  bill  should  also  show  how  and 
when  the  plaintiff  first  came  to  a  knowl- 
edge of  the  matters  alleged,  and  the 
means  that  were  used,  if  any,  to  keep 
him  in  ignorance,  and  that  he  has  not 
been  guilty  of  negligence  in  failing  to 
discover  and  produce  such  matters  at  the 
former  trial.  Greer  v.  Turner,  47  Ark. 
17;  Warren  v.  Adams,  26  Colo.  404; 
Myers  v.  Pickett,  81  Tex.  53;  Nichols  v. 
Nichols,  8  W.  Va.  174. 

In  Livingston  v.  Noe,  i  Lea  (Tenn.) 
55,  the  court  says:  "  The  new  matter 
upon  which  a  bill  of  review  is  raised 
must  be  so  stated  as  to  enable  the  court 
to  determine  that  the  evidence  when 
produced  will  be  controlling,  and  that 
the  party  has  been  guilty  of  no  negli- 
gence in  not  discovering  and  producing 
it  on  the  former  hearing.  It  is  not 
sufficient  that  the  complainant  expects 
to  prove  certain  facts,  but  he  must 
state  the  exact  evidence  to  establish 
them"  {citing  Burson  v.  Dosser,  i 
Heisk.  (Tenn.)  754). 

2.  See  list  of  statutes  cited  supra,  note 
I,  p.  586;  and,  generally,  supra,  note  i, 
this  page. 

This  form  was  drawn  under  the  old 
chancery  practice  in  New  York,  which 
has  been  superseded  by  the  code. 
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Roe,  deceased;  and  which  said  decree  of  reversal  was  afterward 
duly  signed  and  enrolled;  as  by  the  said  decree  and  other  pro- 
ceedings now  remaining  filed  as  of  record  in  this  honorable  court, 
reference  being  thereunto  had,  will  appear. 

And  your  orator  showeth  unto  your  honor  by  leave  of  this  honor- 
able court  first  had  and  obtained  for  that  purpose,  by  way  of  supple- 
ment, that  since  the  signing  and  enrollment  of  the  said  decree  of 
reversal,  your  orator  has  discovered,  as  the  fact  is,  that  the  said 
Jonathan  Roe  was,  in  his  life-time,  seised  in  fee  of  and  in  the  here- 
ditaments and  premises  in  question  in  the  said  cause,  and  that  the 
5a\d  Jonathan  Roe,  while  so  seised  and  when  of  sound  mind,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  on 
or  about  the  seventh  day  of  February,  \2)Jfi,  which  was  executed  by 
him  and  attested  in  such  manner  as  by  law  is  required  for  passing 
real  estate  by  devise,  and  thereby  gave  and  devised  unto  the  said 
William  Smith,  his  heirs  and  assigns  forever,  to  and  for  his  own 
absolute  use  and  benefit,  the  said  hereditaments  and  premises  in 
question  in  the  said  cause,  (which  your  orator  claims  to  be  entitled 
to  as  purchaser  thereof  from  the  said  William  Smith). 

And  your  orator  further  showeth  unto  your  honor  that  since  the 
said  decree  of  reversal  was  so  made,  signed  and  enrolled  as  aforesaid, 
and  on  or  about  the  thirteenth  day  of  November,  184^,  the  said  Richard- 
Roe  departed  this  life  intestate,  leaving  Samuel  Short,  of  said  city  of 
Albany  (the  defendant  hereinafter  named),  his  heir  at  law,  who  as 
such  claims  to  be  entitled  to  the  said  hereditaments  and  premises 
in  exclusion  of  your  orator.  And  your  orator  is  advised  and  insists 
that  under  the  circumstances  aforesaid,  the  said  last  mentioned 
decree,  in  Consequence  of  the  discovery  of  such  new  matter  as  afore- 
said, ought  to  be  reviewed  and  reversed;  and  that  the  first  decree 
declaring  your  orator  entitled  to  the  said  hereditaments  and  premises 
should  stand  and  be  established  and  confirmed,  and  for  effectuating 
the  same  the  said  several  proceedings  which  became  abated  by  the 
death  of  the  said  Richard  Roe  should  stand  and  be  revived  against 
the  said  Samuel  Short  as  his  heir  at  law. 

To  the  end,  therefore,  that  the  said  defendants  {^Here  interrogate  in 
the  usual  form  as  in  Form  No.  4^65),  and  that  the  said  suit  may  be 
revived  against  the  said  Samuel  Short,  or  that  he  may  show  good 
cause  to  the  contrary,  and  that  the  said  last  decree  and  all  proceed- 
ings thereon  may  be  reviewed  and  reversed,  and  that  the  said 
first  mentioned  decree  may  stand  and  be  established  and  confirmed 
and  added  to  by  the  said  will  being  declared  a  good  and  effectual 
devise  of  such  hereditaments  and  premises  aforesaid;  and  that  the 
said  Samuel  Short  may  be  decreed  to  put  your  orator  into  possession 
of  the  said  hereditaments  and  premises  and  in  the  same  situation  in 
every  respect,  as  far  as  circumstances  will  now  permit,  as  your  orator 
would  have  been  in  case  said  last  decree  had  never  been  pronounced 
and  executed.  And  that  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require  and  to  your  honor  shall 
seem  meet. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena  to  revive  and  answer,  issuing  out  of  and  under  the 
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seal  of  this  court,  to  be  directed  to  the  said  Samuel  Short,  thereby 
commanding  him  at  a  certain  day  and  under  a  certain  penalty  therein 
to  be  inserted,  personally  to  be  and  appear  before  your  honor  in  this 
honorable  court,  and  then  and  there  to  answer  the  premises,  and  to 
show  cause,  if  he  can,  why  the  said  suit  and  the  proceedings  therein 
had  should  not  stand  and  be  revived  against  him  and  be  in  the  same 
plight  and  condition  as  the  same  were  at  the  time  of  the  statement 
thereof,  and  further  to  stand  to  and  abide  such  order  and  decree  in 
the  premises  as  to  your  honor  shall  seem  meet. 

And  may  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena  {concluding  as  in  Form  No.  17972). 

III.  DEFENSES  TO  BlLL.^ 

1.  Plea.2 


1.  Proper  Befense  —  For  Error  Apparent. 

—  Where  the  bill  of  review  states  fully 
and  fairly  the  decree  sought  to  be  re- 
viewed, a  demurrer  is  the  proper  de- 
fense, because  that  amounts  to  an  asser- 
tion that  there  is  no  error  in  the  decree; 
but,  if  the  bill  of  review  does  not  fairly 
state  the  decree  sought  to  be  reviewed, 
the  proper  defense  is  a  plea  of  the  for- 
mer decree  in  bar  of  the  suit  and  a 
demurrer  to  the  vacation  of  the  decree. 
Carey  v.  Giles,  lo  Ga.  g;  Axtell  v.  Pul- 
sifer,  155  111.  141;  Enochs  v.  Harrelson, 
57  Miss.  465;  Webb  v.  Pell,  3  Paige  (N. 
Y.)  368;  Tallmadge  v.  Lovett,  3  Edw. 
(N.  Y.)  563;  Randall  v.  Payne,  i  Tenn. 
Ch.  452;  La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420;  Dancer 
V.  Evett,  I  Vern.  392,  And  if  defend- 
ants are  content  to  demur  only  without 
plea,  the  court,  in  that  case,  as  in  the 
case  of  any  other  kind  of  bill,  is  con- 
fined to  the  bill  of  review  itself,  and 
must  determine  the  cause  upon  the 
statements  and  allegations  of  the  bill. 
La  Grange,  etc.,  R.  Co.  v.  Rainey,  7 
Coldw.  (Tenn.) 420. 

In  Tallmadge  v.  Lovett,  3  Edw.  (N.  Y.) 
563,  it  was  held  that  on  a  bill  of  review, 
alleging  that  the  decree  was  not  en- 
rolled, it  will  not  do  for  the  defendant 
to  demur  and  insist  in  his  pleading 
that  the  decree  was  enrolled.  He 
would  thus  make  it  a  speaking  demur- 
rer. The  party  should  plead  the  decree 
as  enrolled  and  demur  against  open- 
ing it. 

For  New  Matter.  —  Where  a  bill  of  re- 
view is  grounded  upon  new  matter,  the 
defendant  may,  it  seems,  if  he  think 
such  new  matter  not  relevant,  take  the 
objection  by  way  of  demurrer.   Long  ». 


Granberry,  2  Tenn.  Ch.  85;  Lorentz 
V.  Lorentz,  32  W.  Va.  556;  Nichols  v. 
Nichols,  8  W.  Va.  174;  2  Daniell's  Ch. 
Pr.  1583.  But  as  such  a  bill  can  be 
exhibited  only  by  leave  of  the  court, 
and  the  relevancy  of  the  new  matter  is 
generally  well  considered  before  leave  is 
given,  the  bill  will  seldom  be  liable  to 
a  demurrer  on  this  ground.  2  Dan- 
iell's Ch.  Pr.  1583. 

A  bill  of  review  grounded  upon  new 
matter  is  liable  to  any  plea  which  would 
have  avoided  the  effect  of  that  matter 
if  stated  in  the  original  bill.  2  Dan- 
iell's Ch.  Pr.  1582. 

For  Failure  to  File  Bill  in  Time.  —  It 
has  been  stated  that  length  of  time 
should  be  pleaded  to  a  bill  of  review, 
and  that,  otherwise,  the  plaintiff  would 
not  have  the  benefit  of  exceptions;  as, 
infancy,  coverture,  or  the  like.  Gregor 
V.  Molesworth,  2  Ves.  Sr.  log;  2  Dan- 
iell's  Ch.  Pr.  1583.  But  it  would  seem 
that,  if  the  plaintiff  relies  on  any  such 
exceptions,  he  ought  to  state  them  in 
his  bill.  If  he  does  not  do  so,  this  de- 
fense can  be  offered  by  demurrer.  2 
Daniell's  Ch.  Pr.  1583. 

In  Copeland  v.  Bruning.  104  Fed. 
Rep.  169,  the  court  said:  "The  case  of 
Hyde  v.  Lamberson,  i  Idaho  542,  holds 
that  advantage  cannot  be  taken  on  de- 
murrer of  failure  to  file  a  bill  of  review 
in  time.  This  is  true  only  where  the 
bill  fails  to  disclose  on  its  face  that  it 
was  not  filed  in  time,  but  where  the 
failure  to  file  in  time  is  affirmatively 
shown  on  the  face  of  the  bill  the  ques- 
tion may  be  raised  on  demurrer." 

2.  For  the  formal  parts  of  a  plea  in  a 
particular  jurisdiction  see  the  title 
Pleas,  vol.  13,  p.  918. 
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Form  No.  17974.' 

(3  Barb.  Ch.  Pr.,  p.  246,  No.  323.). 

In  Chancery. 

Before  the  Chancellor. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  review  of  John 
Doe,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  said  complainant's  bill  of 
complaint  mentioned  and  contained  to  be  true,  in  such  sort,  manner 
and  form  as  the  same  are  therein  set  forth  and  alleged,  for  plea  to  the 
whole  of  said  bill,  says  that  by  the  course  and  practice  of  this  honor- 
able court  no  decree  ought  to  be  reviewed  or  reversed  by  any  original 
bill  or  otherwise  than  by  bill  of  review  for  errors  apparent  in  the 
body  of  the  decree,  or  upon  new  matter  which  has  come  to  the  party's 
knowledge  after  the  making  of  said  decree,  and  by  leave  of  the  court 
only;  wherefore  and  for  that  the  said  bill  of  review  does  not  set 
forth  the  decree  truly,  but  alleges  new  and  foreign  matters  not  con- 
tained in  the  decree,  and  prays  process  generally  to  answer  and  not 
to  review,  this  defendant  doth  plead  to  said  decree,  which  is  in  these 
words  following,  viz. :  (^Here  set  forth  the  decree  verbatim),  as  by  the  said 
decree  now  remaining  of  record  in  this  honorable  court  may  appear. 
And  this  defendant  demands  the  judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make  any  further  or  other  answer 
to  the  said  bill  of  review  or  to  any  of  the  matters  or  things  therein 
contained,  and  prays  to  be  hence  dismissed  with  his  reasonable  costs 
in  this  behalf  sustained. 

Oliver  Ellsworth,  Solicitor  for  Defendant. 

2.  Demuprer.2 

1.  See  also  list  of  statutes  cited  JM/ra,  so  called,  is  merely  cumulative,  being 
note  I,  p.  586;  and,  generally,  supra,  only  such  testimony  as  was  offered  in 
note  I,  p.  601.  the  original  cause  as  tending  to  create 

This  form  was  drawn  under  the  old  a  trust  in  favor  of  Savage  on  the  lands 

chancery  practice  in  New  York,  which  in  controversy.     (3)  The  bill  shows  no 

has  been  superseded  by  the  code.  good  reason  why  the  so-called    'newly 

2.  Nature  of  Demurrer.  —  The  formal  discovered  testimony'  was  not  pro- 
demurrer  to  a  bill  of  review  is  like  the  duced  on  the  hearing  of  the  original 
plea  of  in  nulla  est  erratum  in  a  writ  cause.  It  appears  that  all  the  papers, 
of  error  at  law.  It  affirms  the  correct-  letters,  etc.,  upon  which  the  bill  in  this 
ness  and  validity  of  the  original  decree;  cause  is  based,  were  in  complainant's 
it  places  the  matter  upon  that.  Dance  own  possession,  and  no  reason  is  shown 
V.  McGregor,  5  Hurrjph.  (Tenn.)  428.  that  complainant  did  not  call  upon  her 

For  the  formal  parts  of  a  demurrer  in  a  Creator  sooner,  or  any  other  sufficient 

particular     jurisdiction     see    the    title  reason  for  not  producing  the  testimony. 

Demurrers,  vol.  6,  p.  294.  The   bill  discloses   a  lack  of  diligence 

Precedent.  —  In  Saunders  v.  Savage,  on  complainant's    part    in    postponing 

(Tenn.  igoo)  63  S.  W.  Rep.  218,  the  de-  her   efforts   to  hunt  documentary  evi- 

murrer  was  as  follows:  dence  within   her  own   knowledge  and 

"(i)  The  bill  shows  on  its  face  that  all  possession.     (4)  The  newly  discovered 

the  equities  therein  have  been  litigated  testimony   relied   on   in   the   bill  tends 

and  finally  determined  by  the  supreme  only  to  establish  the  fact  that  the  abso- 

court  of  7V««<rjj<'^,  and  no  bill  will  lie  to  lute    deed    of   Savage   was   in   equity  a 

review  a  decree  of  the  supreme  court,  mortgage,    and    the    bill    shows    that 

(2)   The    '  newly  discovered  evidence,'  the   supreme  court  affirmed   this    court 
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Form  No.  17975.' 
(3  Barb.  Ch.  Pr.,  p.  247,  No.  324.) 

In  Chancery. 

Before  the  Chancellor. 

The  demurrer  of  i?/Mar^i?^<?,  defendant,  to  the  oill  of  review  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  or  things  in  the  said  complainant's  bill  to  be 
true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged,  doth  demur  thereto,  and  for  cause  of  demurrer  showeth,  that 
by  the  constant  rules  of  this  court  no  bill  of  review  ought  to  be 
admitted  to  alter  or  change  matters  decreed,  only  for  errors  in  law 
appearing  in  the  body  of  the  decree  as  it  is  drawn  up  and  enrolled,  or 
for  new  matter  arising  since  the  decree,  or  such  matter  of  which  the 
complainant  in  the  bill  of  review  could  not  have  notice  at  the  time 
of  the  decree;  but  this  defendant  is  advised  that  the  matters  assigned 
by  the  said  bill  of  review  for  cause  of  reversal  of  the  said  decree,  as 
the  same  thereby  appear  by  said  complainant's  bill,  are  neither  any 
error  in  law  apparent  in  the  body  of  this  decree,  nor  any  such  new 
matter  as  aforesaid,  but  a  misjudgment  in  matter  of  form  only  and 
not  in  point  of  right;  and  that  the  statement  contained  in  the  said  bill 
of  review  of  the  abatement  of  the  suit  before  the  decree  passed  is 
merely  an  exception  in  point  of  form.  Wherefore  this  defendant 
demands  the  judgment  of  this  honorable  court  whether  he  shall  be 
compelled  to  make  any  further  or  other  answer  to  the  said  bill  or  any 
of  the  matters  or  allegations  therein  contained,  and  prays  to  be  hence 
dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

Oliver  Ellsworth,  Solicitor  for  Defendant. 

in    its   decree    in    the    original    cause  appear  that  the  newly  discovered  testi- 

in  holding  the  absolute  deed  an  equi-  mony  would  change   the  result  of  the 

table    mortgage,    and    it   appears   that  original    decree.      (7)    The    defendant 

the  indebtedness  of    Savage  was  fixed  further  comes  and  pleads  the  pleadings 

by    the    final    decree    of    the    supreme  and  decrees  in  the  original  cause  as  a 

court,  upon  evidence  as  to  the  amount,  complete  bar  to  complainant's  bill,  and 

and   no  newly  discovered  proof  tends  assigns   all  the  foregoing  grounds  as 

to     modify    or     change     the     amount  being  shown  and  established  by  said 

fixed    in    the    original    cause.     (5)  The  original  record,  if  not  apparent  on  the 

agreement    and    other  evidence    relied  face  of  the  decree  itself." 

upon    as    newly   discovered    evidence  This  demurrer  was  sustained. 

in     the     bill     show     upon    their    face  1.  See  list  of  statutes  cited  supra,  note 

that  the  time  which   Savage  agreed  for  i,  p.  586;  and,  generally,  jw^ra,  note  2, 

Saunders  to    have  .the   land   upon    the  p.  602. 

payment  by  her  to  him  of  the  amount  This  form  was  drawn  under  the  old 

due    him    had     lapsed     years     before  chancery  practice  in  New  York,  which 

Savage  filed  his  original  bill.     (6)  There  has  been  superseded  by  the  code, 
is  no  equity  in  the  bill.     It  does  not 
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'  By  Harold  N.  Eldridge. 

I,  COMPLAINT  TO  REVIVE,  604. 
II.  MOTION  TO  REVIVE,  606. 

1.  Against  Representative  of  Deceased  Defendant,  606. 

2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time,  606. 

III.  AFFIDAVIT  TO  REVIVE,  607. 

IV.  CONDITIONAL  ORDER,  608. 

1.  Against  Representative  of  Deceased  Defendant,  608. 

2.  Where  Judgmetit  has  Become  Dormant  by  Lapse  of  Time,  609. 
V.  CITATION,  NOTICE  OR  SUMMONS,  609. 

1,    To  Representative  of  Deceased  Defendant,  609. 

».  Where  /ztdgment  has  Become  Dormant  by  Lapse  of  Time,  610. 

a.  Ln  Court  of  Record,  610. 

b.  In  Justice' s  Court,  611. 

VI.  SERVICE  OF  CONDITIONAL  ORDER  BY  PUBLICATION,  612. 

1.  Affidavit  for  Publication,  612. 

2.  Notice  by  Publication,  613, 

VII.  Order  reviving,  613. 

1.  Against  Representative  of  Deceased  Defendant,  613. 

2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time,  614. 
VIII.  MOTION  TO  VACATE  ORDER  REVIVING,  615. 

CROSS-REFERENCES. 

For  For 7ns  in  Proceedings  to  Revive  a  Judgment  by  Scire  Facias,  see  the 
title  SCIRE  FACIAS. 

I.  COMPLAINT  TO  REVIVE.^ 

1.  Eevival  by  Action.  —  In  some  states,  How.    Pr.   (N.    Y.)  209;    Cameron    v. 

a  judgment  may  be  revived  by  action.  Young,  (Supreme  Ct.  Spec.  T.)  6  How. 

Sand.   &   H.   Dig.   Ark.  (1894),  §  4215;  Pr.   (N.    Y.)   372;    Bates'    Anno.    Stat. 

Humiston  v.  Smith,  21  Cal.   129;  Del.  Ohio  (1897),  §§  5367,  5369;  Gardner  v. 

Rev.   Stat.  (1893),  p. -787,  c.    105,  §  5;  Henry,  5  Coldw.  (Tenn.)  458;  Smith  v. 

Haven  r.  Baldwin,  5  Iowa  503;  McGlas-  Pearce,   2  Swan   (Tenn.)  127;    Bridges 

sen  V.  Wright,  10  Iowa  591;  Games  v.  v.    Samuelson,    73    Tex.    522;    Bullock 

Crandall,    10    Iowa     377;    Hughes    v.  v.   Ballew,  9  Tex.  498;  Burns  v.  Con- 

Shreve,  3  Met.  (Ky.)  547;  Curry  7/.  Bry-  ner,    i  Wash.  6;   Perkins  v.  Davis,   16 

ant,  7  Bush  (Ky.)  302;  Stewart  v.  Gib-  Wis.  470;  Ingraham   v.  Champion,  84 

son, 71  Mo.  App.  232;  Wood  z/.  Newberry,  Wis.    235;    Wyo.    Rev.    Stat.    (1887),   ^ 

48  Mo.  322;   Haupt  V.  Burton,  21  Mont.  2731  et  seq. 

572;  Thurston  v.  King,  (Supreme   Ct.         Bequisites  of    Complaint   or    Petition, 

Spec.    T.)    I    Abb.    Pr.    (N.    Y.)    126;  Generally.  —  For  the  formal  parts  of  a 

Wheeler  v.  Dakin,  (Supreme  Ct.  Spec,  complaint   or  petition    in  a   particular 

T.)  12    How.    Pr.  (N.    Y.)   537;    Alden  jurisdiction  see   the  title   Complalnts, 

V.   Clark,  (Supreme    Ct.    Gen.    T.)  11  vol.  4,  p.  1019. 
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Form  No.  17976. 
(Precedent  in  Wheeler  v.  Dakin,  (Supreme  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  537.) 

\(^Tttle  of  court  and  cause  as  in  Form  No.  5926.)]^ 

The  plaintiffs  complain  of  the  defendant,  and  allege,  that  hereto- 
fore, to  wit,  on  the  3d  day  of  December,  \2>55,  the  above  named 
Philander  Wheeler  recovered  a  judgment  in  the  supreme  court  of  the 
state  of  New  York  against  the  said  defendant,  in  an  action  upon  con- 
tract, for  the  sum  of  eleven  hundred  and  thirty-four  dollars  and  eighteen 
cents,  damages  and  costs,  which  said  judgment  was  duly  docketed 
in  the  office  of  the  clerk  of  the  county  of  Dutchess,  in  said  state,  on 
the  3d  day  of  December,  i855,  in  which  action  said  Philander  was 
plaintiff,  and  said  Orville'^a.s  defendant,  which  judgment  still  remains 
undischarged  and  unpaid,  and  not  reversed  or  set  aside,  and  is  now 
in  full  force  and  effect,  and  upon  which  judgment  execution  hath 
not  been  issued;  that  after  the  rendition  of  said  judgment,  and  on  or 
about  the  loth  day  of  December,  in  the  year  i85J,  the  said  Phila?tder 
died,  leaving  a  last  will  and  testament,  and  codicil;  that  said  Philander 
was,  up  to  the  period  of  his  death,  a  resident  of  the  town  of  Salis- 
bury, in  the  state  of  Connecticut;  that  after  the  death  of  the  said 
Philander  Wheeler,  said  last  will  and  testament,  with  codicil,  was 
duly  proven  in  the  court  of  probate  for  the  district  of  Salisbury, 
in  said  state  of  Connecticut,  a  court  duly  organized,  having  authority 
to  take  proof  of  wills  and  admit  the  same  to  probate,  and  appoint 
such  administrators  as  next  described,  under  and  by  virtue  of  the 
laws  of  the  state  of  Connecticut;  and  said  plaintiffs  were,  by  said 
probate  court,  duly  appointed  administrators,  with  the  will  annexed, 
of  the  goods,  chattels  and  credits  which  were  in  said  state  of  Con- 
necticut, of  the  said  Philander,  deceased;  that  thereupon  said  plain- 
tiffs accepted  said  appointment,  were  duly  qualified  and  entered  upon 
the  discharge  of  the  duties  of  such  administrators;  that  afterwards, 
and  on  the  29th  day  of  February  last,  said  plaintiffs  were  duly  appointed 
by  the  surrogate  of  the  county  of  Dutchess,  in  the  state  of  New  York, 
administrators,  with  the  will  and  codicil  annexed,  of  all  the  goods, 
chattels  and  credits,  which  were  of  the  said  deceased  in  said  state  of 
New  York,  and  thereupon  were  duly  qualified,  and  entered  upon  the 
discharge  of  the  duties  of  said  ofiice;  that  said  defendant  resided  in 
said  county  of  Dutchess  at  the  period  of  the  death  of  the  said  Phi- 
latider,  and  immediately  previous  thereto  he  had  assets  which  then 
were,  or  before  the  appointment  of  said  plaintiffs  as  such  adminis- 
trators by  said  surrogate  of  the  county  of  Dutchess  came  within  said 
county  of  Dutchess. 

Wherefore  plaintiffs  ask  the  judgment  of  this  court  in  their  favor, 
that  execution  may  issue  upon  said  judgment  against  said  defendant 

Same  Facts  Stated  as  in  Scire  Facias. —  be  that  plaintiff  have  execution  of  the 

A    complaint    to    revive    a    judgment  judgment.      Cameron    v.   Young,   (Su- 

must  state  the  same  facts  substantially  preme  Ct.  Spec.  T.)  6  How.  Pr.   (N.  Y.) 

as  were  formerly  stated    in  a   writ  of  372. 

scire   facias    to   revive.      Cameron    v.  1.  A  demurrer  to  the   complaint   in 

Young,  (Supreme  Ct.  Spec.  T.)  6  How.  this  case  was  overruled. 

Pr.  (N.  Y.)  372.  2.  The  matter  to  be  supplied  within 

Prayer.  —  The  relief  demanded  must  []  will  not  be  found  in  the  reported  case. 
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in  the  name  of  the  plaintiffs,  to  be  levied  of  any  lands  which  the 
defendant  held  when  the  said  judgment  was  docketed,  or  for  such 
further  or  other  order,  judgment  or  relief  as  may  be  meet  and 
proper,  with  costs  of  suit. 

^{Signature  and  office  address  of  attorney^  and  verification  as  in  Form 
No.  11J(57.)Y 

II.  MOTION  TO  REVIVE.2 

1.  Ag^ainst  Representative  of  Deceased  Defendant. 

Form  No.  17977.* 

(^Commencing  as  in  Form  No.  17978,  and  continuing  do7vn  to'*.) 

That  on  the  first  day  oi  April,  i893,  at  said  county  of  Lincoln  and  ter- 
ritory of  Oklahoma,  the  said  defendant,  yd;;//<?i-  McCornack,  departed 
this  life  intestate,  and  that  on  t\\t  first  day  oi  May,  iS93,  Samuel 
Short  was  by  the  District  Court  of  said  Lincoln  county  duly  appointed 
administrator  of  the  estate  of  the  said  James  McCornack,  and  has 
qualified  as  such  administrator. 

That  said  judgment  remains  unreversed  and  is  due  and  wholly 
unpaid;  that  by  the  death  of  the  said  James  McCornack  said  judgment 
has  become  dormant. 

Plaintiff  therefore  moves  the  court  for  an  order  that  the  said  judg- 
ment be  revived  and  proceed  against  the  said  Samuel  Short  as  such 
administrator  of  said  estate,  and  for  all  other  proper  relief  in  the 
premises. 

(^Signature  as  in  Form  No.  17978!) 

2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time. 

Form  No.  17978.* 

1.  The  matter  to  be  supplied  within  tion  provided  for  by  statute  to  revive  a 
[  ]  will  not  be  found  in  the  reported  judgment  is  a  substitute  for  the  writ  of 
case.  scire  facias  to  revive  and  the  same  re- 

2.  Motion  to  Revive.  —  In  some  states,  lief  may  be  obtained.  Broadwater  v. 
a  judgment  may  be  revived  by  motion.  Foxworthy,  57  Neb.  406. 

Indiana.  —  Horner's   Stat.    (1901),    §  Bequisites  of  Motion,  Generally.  —  For 

621  et  seq.  the  formal  parts  of  a  motion  in  a  par- 

Kansas. — Gen.  Stat.  (1897),  c.  95,  §^  ticular    jurisdiction    see   the  title  Mo- 

438,  439,  425  et  seq.  TIONS,  vol.  T2,  p.  938. 

Kentucky. — Bullitt's  Civ.  Code  (1895),  Death  Suggested. —  Death  of  defendant 

§407.  must  be  suggested  in  the  motion.    Kan. 

"  Nebraska. — Comp,.    Stat.    (1899),    §§  Gen.    Stat.    (1897),   c.    95,    ^$i  438,  426; 

bo'i^et  seq..  6051,  6052.  Neb.  Comp.  Stat.  (1899),  §§  6051,  6039; 

North  Carolina.  — QX^xVs  Q,oA^   Civ.  Bates'    Anno.     Stat.    Ohio    (1897),    §§ 

Proc.  {1900),  §  440.  5369,  5151;  Okla.  Stat.   (18*53),  g^  433i, 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§  4319;  Wyo.   Rev.   Stat.  (1887),  §§  2716, 

5367,  536S.  2537. 

Oklahoma.— %^z.\..  (1893),    §§  4330  et  3.  Oklahoma.— S\.z.\..   (1893),   §§  4331, 

seq..  4315  et  seq.  4318  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  i^  3237.  See   also,    generally,   supra,  note   2, 

Wisconsin. — Stat.  (1898),  §  2968;  Laws  this  page. 

(1899),  c.  351,  §  36.  4.  Oklahoma.  — 'ix.^l.  (1893).   §^4332, 

Wyoming.  —  Rev.  stat.  (1887),  §§  2713  4318  et  seq. 

et  seq.,  2S31  et  seq.  See   also,    generally,   supra,  note   2, 

Substitute  for  Scire  Facias.  —  The  mo-  this  page. 
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(Precedent  in  Wilson  v.  McCornack,  lo  Okla.  iSo.)' 

[(^Title  of  court  as  in  Form  No.  16158.') 

Joseph  McMullen.  plaintiff,    )         ,,     •        ,        ^    ,  -r,      • 

•^      ^         o^^jr,^*^  I        Motion  for    Order  to  Revive 

James  McCornack,  defendant.  )  Judgment.] 

Comes  now  the  plaintiff,  Joseph  McMullen,  and  represents  and 
shows  to  the  court  that  heretofore,  to-wit,  on  the  28th  day  of  Octo- 
ber, iS92,  the  above  named  plaintiff  obtained  judgment  in  this  court 
against  the  above  named  defendant,  James  McCornack,  for  the  sum 
of  '^,Jf.OO.OO,  to  bear  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  the  said  date  of  its  rendition,  and  the  costs  of  said  action,  taxed 

at  $ ,  which  said  judgment  is  cited  and  made  a  part  hereof.* 

That  said  judgment  remains  due  and  wholly  unpaid;  that  by 
operation  of  law  the  said  judgment  has  become  dormant. 

Paintiff  therefore  moves  the  court  that  said  judgment  be  by 
the  order  of  this  court  revived  against  the  defendant,  and  for  all 
other  proper  relief  in  the  premises. 

Joseph  McMullen, 
By  J.  A.  Wilson,  his  Attorney. 


III.  AFFIDAVIT  TO  REVIVE.^ 


1.  No  objection  was  made  to  the  suf- 
ficiency of  the  motion  in  this  case. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

3.  Necessity  of  Affidavit.  —  In  several 
states,  an  affidavit  must  be  made.  Hor- 
ner's Stat.  Ind.  (1896),  §622;  Iowa 
Code  (1897), §4069;  Mo.  Rev.  Stat.  (1899), 
§4022;  Wis.  Stat.  (1898).  §2968.  And 
in  North  Carolina  an  affidavit  is  author- 
ized but  is  not  required  where  there  is 
other  satisfactory  proof.  Clark's  Code 
Civ.  Proc.  N.  Car.  (1900),  55440;  McSur- 
ratt  V.  Crawford,  87  N.  Car.  372. 

Requisites  of  Affidavit,  Generally.  —  For 
the  formal  pans  of  an  affidavit  in  a 
particular  jurisdiction  see  the  title 
AFFiDAvrrs,  vol.  i,  p.  548. 

Judgment  Unsatisfied.  —  In  Indiana,  an 
affidavit  must  be  filed  that  the  judgment 
has  not  been  satisfied,  to  affiant's  knowl- 
edge or  information  and  belief,  and  the 
affidavit  shall  specify  the  amount  due 
upon  the  judgment.  Horner's  Stat. 
Ind.  (1896).  §622. 

In  Missouri,  the  affidavit  must  state 
that  no  part  of  the  judgment  has  ever 
been  paid,  or  if  any  part  thereof  has 
been  paid  it  must  state  how  much  and 
the  balance  due  on  the  judgment.  Mo. 
Rev.  Stat.  (1899),  §  4023. 

In  North  Carolina  and  Wisconsin,  the 
affidavit  must  state  that  the  judgmentor 


some  part  thereof  remains  unsatisfied 
and  due.  Clark's  Code  Civ.  Proc.  N. 
Car.  (1900),  §5  440;  McSurratt  v.  Craw- 
ford, 87  N.  Car,  372;  Wis.  Stat.  (1898), 
§  296S. 

Property  sought  to  be  charged  must  be 
stated  in  the  affidavit.  Horner's  Stat. 
Ind.  (1896),  ^5622. 

Precedent.  —  In  Hinton  v.  Roach,  95 
N.  Car.  106,  is  set  out  the  following 
affidavit: 

"John  L.  Hinton  maketh  oath  in  due 
form  of  law,  that  he  obtained  a  judg- 
ment against  the  above  person  in  the 
Magistrate  s  Court,  April  2jd,  1870,  and 
the  same  was  docketed  on  the  judgment 
docket  of  the  Superior  Court  of  Pasquo- 
tank county,  as  appears  from  the  record 
of  the  said  Court,  April  23d,  1870,  for 
the  sums  of  %28.oo,  with  interest  from 
March  2d,  iSj^,  and  for  %2o.oo  and 
'^4^^. 2^,  with  interest  from  May  8th,  i860, 
and  for  $50.00,  with  interest  iroxn  Janu- 
ary  gth,  1862,  and  the  further  sum  of 
^^.yo,  the  costs  of  the  action. 

And  asks  the  Court  that  the  judg- 
ment may  be  revived,  and  execution 
issue  thereon  in  manner  as  law  directs, 
and  to  that  end  he  will  appear  before 
the  Clerk  of  said  Court  on  the  22d  da.y 
oi  June,  \'^78,  and  make  motion  for  re- 
newal, etc..  as  aforesaid." 

The  sufficiency  of  this  affidavit  was 
not  considered. 
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Form  No.  17979.' 

(l  Mo.  Rev.  Stat.  (1899),  p.  xxxviii,  No.  155.) 
John  Jones,  plaintiff,    ) 

against  V  Before  O.  F.  Stevens,  Justice  of  the  Peace. 

John  Smith,  defendant.  ) 

John  Jones,  the  plaintiff  in  the  above  entitled  cause,  makes  oath 
and  says  that,  on  the  tenth  day  of  May,  i898,  he  recovered  a  judg- 
ment against  John  Smith,  the  above  named  defendant,  before  Orlando 
Hitt,  justice  of  the  peace,  for  the  sum  of  twenty  dollars  and  sixty  cents, 
and  that  no  part  of  said  judgment  has  been  paid  {or,  if  part  has  been 
paid,  state  hotv  much,  and  the  balance  due). 

John  Jones. 
Subscribed  and  sworn  to  before  me  this  tenth  day  oi  June,  igOl. 

O.  F.  Stevens,  Justice  of  the  Peace. 

IV.  CONDITIONAL  ORDER.2 

1.  Against  Representative  of  Deceased  Defendant.^ 

Form  No.  17980.* 

{Title  of  court  and  cause  as  in  Form  No.  9H7.) 

John  Doe,  plaintiff,  1  Conditional  Order  to  Revive  Judgment 
against  >      against  Administrator  of  Deceased  De- 

Richard  Roe,  defendant.  )      fendant. 

And  now  comes  the  plaintiff,  John  Doe,  by  Jeremiah  Mason,  his 
attorney,  and  suggests  and  informs  the  court  that  the  judgment 
entered  in  the  above  entitled  cause  by  this  court  at  its  October  term, 
A.  D.  1 857,  in  favor  of  the  said  plaintiff,  John  Doe,  and  against  the 
said  defendant,  Richard  Roe,  for  the  sum  oi  five  hundred  dollars  and 
fifty  dollars  costs  of  suit,  has  become  dormant  by  reason  of  the 
death  of  said  defendant,  Richard  Roe.  And  the  plaintiff  further  sug- 
gests and  informs  the  court  that  one  Samuel  Short  has  been  duly 

1.  Missouri.  —  Rev.  Stai.  (1899),  §§  Name  and  capacity  of  deceased  defend- 
4022.  4023.  ant's  representative  must  be  stated   in 

See   also    generally,   supra,    note    3,  the  order.     Kan.   Gen.  Stat.  (1897),  c. 

p.  607.  95*  §§  438,  426;  Neb.  Cornp.  Stat.  (1899), 

2.  Conditional  Order  Necessary. —  In  §§  6051,6039;  Bates' Anno.  Stat.  Ohio 
several  states,  by  statute,  a  conditional  (1897),  §§  5369,  5151;  Okla.  Stat.  (1893), 
order  is  necessary.  §§  433^.  4319",  Wyo.   Rev.  Stat.  (1887), 

See  list  of  statutes  cited  supra,  note  §§  2716,  2537. 

2,  p.  606.                  "  That  judgment  be  revived  in  the  name 

3.  Beqnisites  of  Order,  Generally. —  For  of  the  representative  of  deceased  defend- 
the  formal  parts  of  an  order  in  a  par-  ant  and  proceed  against  him  must  be 
ticular  jurisdiction  see  the  title  Orders,  stated.  Kan.  Gen.  Stat.  (1897),  c.  95, 
vol.  13,  p.  356.  §§  438,  425;  Neb.  Comp.  Stat.  (1899),  §§ 

That  motion  suggesting  death  of  defend-  6051,    6038;    Bates'   Anno.    Stat.    Ohio 

ant  was  made  must  be  stated  in  the  or-  (1897),  §§  5369,  5150;  Okla.  Stat.  (1893), 

der.     Kan.  Gen.  Stat.  (1897),  c.  95,  §§  §§  4331.  4318;  Wyo.   Rev.  Stat.  (1887), 

438,  426;  Neb.   Comp.   Stat.  (1899).  §|  fe|  2716,  2536. 

6051.    6019;    Bates'   Anno.    Stat.    Ohio  4.  Ohio. — Bates' Anno.  Stat.  (1897), 

(1897).  §^  5369,  5151;  Okla.  Stat.  (1893).  §§  5369.  5i5i- 

^^  4331.  4319;  Wyo.   Rev.  Stat.  (1887),  See  also,  generally,   supra,    note    2, 

§§  2716,  2537.  this  page. 
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appointed  and  has  qualified  as  administrator  of  the  estate  of  the  said 
defendant,  Richard  Roe,  deceased. 

Wherefore  it  is  ordered  by  this  court  that  the  said  Samuel  Shorty 
as  such  administrator,  show  cause  on  or  before  the  eighteenth  day  of 
May,  A.  D.  i9^i,  why  said  judgment  should  not  be  revived  and  pro- 
ceed against  him  as  such  administrator. 

2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time. 

Form  No.  i  7  9  8  i .' 
State  of  Ohio,  )  ^^  ^^^  ^^^^^     r  Common  Pleas. 

Hamilton  County,  ss.  )  ■' 

John  Doe,_  plaintiff,      )     Conditional  Order  to  Revive  Dormant 


Richard  Roe,  defendant.  )  J      5  • 

This  cause  coming  on  to  be  heard  on  motion  of  the  plaintiff,  John 
Doe,  for  a  revival  of  the  judgment  in  this  cause,  and  it  appearing  to 
the  court  that  said  judgment  was  rendered  at  the  October  term,  a.  d. 
\W3,  and  that  the  same  has  become  dormant  by  lapse  of  time  and 
is  wholly  unsatisfied;  and  it  further  appearing  that  there  is  due 
thereon  the  sum  oi  five  hundred  dollars  and  y?/'/y  dollars  costs  with 
interest  from  the  date  of  the  rendition  of  said  judgment;  it  is 
ordered  that  the  defendant,  Richard  Roe,  be  and  he  is  hereby  ordered 
to  show  cause  on  or  before  the  tenth  day  of  May,  a,  d.  196?^,  why 
said  judgment  should  not  be  revived  against  him  for  said  sums  of 
money. 

V.  CITATION,  NOTICE  OR  SUMMONS.^ 

1.  To  Representative  of  Deceased  Defendant. 

Form  No.  17982.* 
(i  Mo.  Rev.  Stat.  (1899),  p.  xxxviii,  No.  156.) 
John  Smith,  plaintiff,    ) 

against  >■  Before  H.  M.  Petty,  Justice  of  the  Peace. 

John  Jones,  defendant.  ) 

The  state  of  Missouri  to  John  Jones,  defendant  in  the  above  entitled 
cause,  greeting: 
John  Smith  having  obtained,  in  his  lifetime,  a  judgment  against 
you,  the  defendant  in  the  above  entitled  cause,  before  me,  H.  AT. 
Petty,  one  of  the  justices  of  the  peace  within  and  for  Boonville  town- 
ship, in  the  county  of  Cooper,  on  the  sixteenth  day  of  May,  igOO,  for 
the  sum  of  thirty  dollars  and  sixty  cents,  and  the  death  of  the  said 
John  Smith  having  been  suggested  to  the  said  justice,  you  are,  there- 
fore, commanded  to  appear  before  me,  the  said  IT.  M.  Petty,  justice 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),     notice  or  summons  see  the  titles  No- 
§§  5367.  5151-  TicEs,  vol.  13,  p.  212;  Summons. 

See    also,    generally,   supra,  note    2,         3.  Missouri.  —  Rev.    Stat.    (1S99),    § 
p.  608.  4024. 

2.  For  the  formal  parts  of  a  citation,         See  also,  generally,  supra,  note  2,  p. 

606. 
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as  aforesaid,  at  my  office,  in  the  township  and  county  aforesaid,  on 
the  tenth  day  of  May,  igOO  {the  next  law  day  of  said  justice),  and  show 
cause  why  the  said  judgment  should  not  be  revived  in  the  name  of 
Abel  Boon,th.t  es.ecutor  (^or  administrator)  of  John  Smith,  the  deceased 
plaintiff. 

Witness  my  signature,  this  second  day  of  September,  igOO. 

H.  M.  Petty,  Justice  of  the  Peace. 


2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time.  ^ 
a.  In  Court  of  Record. 

Form  No.  17983.' 
Franklin  County  —  In  the  Superior  Court. 


John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 


Notice  to  Defendant. 


1.  Precedents.  —  In   Adams  v.  Rich- 
ardson, 32  S.   Car.  139,  the  summons 
was  as  follows: 
To  W.  T.  Richardson: 

Whereas  judgment  was  obtained  in 
the  Circuit  Court  for  the  county  of 
Barnwell  and  state  of  South  Carolina, 
on  the  i6th  da.y  ot November,  a.  d.  i%68, 
in  the  above  entitled  cause  against  you, 
the  said  IV.  T.  Richardson,  and  execu- 
tion was  duly  issued  thereon,  but  the 
active  energy  thereof  has  now  expired, 
and  it  is  desired  to  have  the  same  re- 
newed. 

Now,  therefore,  you  are  summoned 
to  appear  at  the  next  term  of  the  Circuit 
Court  to  be  held  for  said  county  at  the 
place  of  holding  the  same,  and  then 
and  there  show  cause,  if  any  you  can, 
why  said  execution  should  not  be  re- 
newed according  to  law. 

Dated  17th  October,  iScS"/. 

Geo.  H.  Bates, 
Plaintiffs'  Attorney. 

Under  this  summons  there  was  an 
order  that  "the  judgment  herein  be 
revived  *  *  *  and  that  the  plaintiffs 
have  leave  to  renew  their  execution  " 
On  appeal,  the  svlpreme  court  said: 
"We  cannot  say  that  the  judge  com- 
mitted error  in  reviving  the  judgment 
as  well  as  granting  leave  to  renew  the 
execution." 

In  Harrison  v.  Southern  Porcelain 
Mfg.  Co.,  10  S.  Car.  278,  the  summons 
was  as  follows: 

^'p^t^oi  South  Carolina,  \  ^"^  .f'^Commolt 
County  of  ./4(«f».  '       =^- 


Plec^. 


W.  H.  Harrison,  Assignee" 

of/.  M.   Clark  6^  Sons, 

plaintiff, 

against 
The      Southern     Porcelain  I 

Manufactu  r  i  ng     Co  m-  \ 

pany,  defendants.  J 

Summons  to  Make  a  Judgment  a  Lien. 
To  the  Southern  Porcelain  Manufactur- 
ing Company. 

Whereas  judgment  was  obtained  in 
the  Circuit  Court  for  the  county  of 
Edgefield  and  state  of  South  Carolina, 
on  the  1st  day  oi  March,  A.  D.  1877,  in 
the  above  entitled  cause  against  the 
defendants;  and  whereas  the  said  judg- 
ment was  docketed  in  this  county  on 
the  qth  day  of  August,  1876,  —  the  said 
judgment  being  for  %4,gsS-90,  with 
costs  and  interests.  —  and  it  is  desired 
to  make  said  judgment  a  lien  in  ac- 
cordance with  the  Act  of  the  General 
Assembly  of  the  said  state,  approved 
the  25th  day  of  November,  1873,  and 
the  Acts  amendatory  thereto. 

Now,  therefore,  you  are  summoned 
to  appear  at  the  term  of  the  Circuit 
Court  to  be  held  for  said  county  on  the 
second  Monday  of  September,  A.  D.  1877, 
and  then  and  there  show  cause,  if  any 
you  have,  why  said  judgment  should 
not  be  revived  and  become  a  lien  on  all 
the  real  property  of  the  said  judgment 
debtor  in  this  county  according  to  law. 
D.  S.  Henderson, 

Plaintiff's  Attorney. 

Dated  bth  August,  A.  D.  1877." 

The  court  did  not  pass  upon  the  form 
or  sufficiency  of  this  summons. 

2.  North  Carolina.  —  Clark's  Code 
Civ.  Proc.  (1900),  §  440. 
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State  of  North  Carolina  to  the  Sheriff  of  Franklin  County,  Greeting: 

Whereas  in  the  above  entitled  cause  judgment  was  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant,  on  the  tenth  day  of 
May,  iS99,  for  the  sum  of  _^ve  hundred  dollars,  and  for  cost  forty 
dollars,  which  judgment  was  docketed  on  the  judgment  docket  of 
said  court  on  the  tenth  day  of  May,  iS99,  which  judgment  stands 
upon  said  docket  unsatisfied,  and  the  plaintiff  having  made  oath  that 
said  judgment  has  not  been  satisfied  in  full: 

You  are  therefore  commanded  to  make  known  to  the  defendant 
that  he  appear  before  the  clerk  of  this  court,  at  his  office  in  Louisburgh, 
on  the  y?/-^/ day  oi  June,  \^02,  and  show  cause,  if  any  he  have,  why 
execution  should  not  issue  on  said  judgment  for  the  amount  still 
unpaid,  and  have  you  then  and  there  this  notice. 

Witness,  Calvin  Clark,  clerk  of  said  court,  at  office  in  Louisburgh, 
this  the  twentieth  day  of  May^  ig03. 

(seal)  Calvin  Clark,  Clerk  Superior  Court, 

Form  No.  17984.' 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5932^ 
To  Richard  Roe : 

Whereas  a  final  judgment  was  obtained  in  the  Circuit  Court  for  the 
county  of  Spartanburg,  and  state  of  South  Carolina,  on  the  sixteenth 
day  of  November,  a.  d.  i855,  in  the  above  entitled  cause  against  you, 
the  sdixA  Richard  Roe,  which  judgment  was  duly  entered  in  said  county 
in  the  year  and  day  aforesaid,  and  whereas  said  judgment  has  become 
dormant  and  it  is  desired  to  revive  the  same: 

Now,  therefore,  you  are  summoned  to  appear  at  a  term  of  the 
Circuit  Court  to  be  held  in  and  for  the  said  county  on  the  second 
Monday  of  September,  a.  d.  xgOl,  then  and  there  to  show  cause,  if 
any  you  have,  why  said  judgment  should  not  be  revived  and  become 
a  lien  on  all  the  real  property  belonging  to  you,  the  sa\d  Richard  Roe, 
in  said  county,  according  to  law. 

Dated  the  second  day  of  September,  a.  d.  igOO. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

b.  In  Justice's  Court. 

Form  No.  x  7  9  8  5  .* 

(i  Mo.  Rev.  Stat.  (1899),  p.  xxxix,  No.  157.) 

ap-ai'nst  '      v    ■'^^^^^^  James  Fitzpatrick,  Justice  of  the 

John  Smith,   defendant.  )  Peace. 

The  state  of  Missouri  to  John  Smith,  defendant  in  the  above  entitled 
cause,  greeting: 
John  Jones,  plaintiff  in  the  above  entitled  cause,  having  recovered 
a  judgment  against  you,  on  the  tenth  day  of  May,  igOO,  for  the  sum 
of  thirty  dollars  and  sixty  cents,  before  me,  James  Fitzpatrick,  one  of 

1.  South  Carolina.  —  Code  Civ.  Proc.  See  also  list  of  statutes  cited  supra, 
(1893),  §  309.  note  2,  p.  606. 

2.  Missouri.— Rtw.  Stat.  (1899),  §4024. 
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the  justices  of  the  peace  within  and  for  Boonville  township,  in  the 
county  of  Cooper,  no  part  of  such  judgment  having  been  paid  {or,  if 
part  has  been  paid,  state  how  mucK),  as  it  is  said,  you  are  therefore 
commanded  to  appear  before  James  Fitzpatrick,  justice  as  aforesaid, 
at  his  office,  in  the  township  and  county  aforesaid,  on  the  tenth  day 
oi  June,  ig02,  at  the  hour  of  10  o'clock  a.  m.,  and  show  cause  (if  any 
you  have)  why  said  judgment  should  not  be  revived. 
Witness  {concluding  as  in  Form  No.  17982'). 

VI.  Service  of  conditional  Order  by  publication.^ 
1.  Affidavit  for  Publication.^ 

Form  No.  17986.* 

In  the  Court  of  Common  Fleas  of  Hamilton  County,  State  of  Ohio. 
J'^""  f  liifst^'"^'^'       I    Affidavit  for  Publication  of  Conditional 
Richard  Roe,  defendant.  ) 

State  of  Ohio,  , 

^  ss 


1 


County  of  Hamilton. 

John  Doe,  being  duly  sworn,  deposes  and  says:* 

That  he  is  the  plaintiff  above  named. 

That  at  the  October  term,  a.  d.  i2,92,  of  this  court,  to  wit,  on  the 
twenty -eighth  day  of  October  aforesaid,  he  obtained  judgment  therein 
against  the  above  named  defendant,  Richard  Roe,  for  the  sum  of 
one  thousand  dollars  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  the  said  day  of  the  rendition  thereof. 

That  said  judgment  has  become  dormant  by  operation  of  law. 

That  said  judgment  is  wholly  unsatisfied  and  there  is  due  and 
owing  thereon  by  the  said  defendant  to  plaintiff  the  aforesaid  amounts 
with  interest  as  aforesaid. 

That  a  conditional  order  for  the  revival  of  said  judgment  has  been 
duly  granted  by  and  entered  upon  the  journal  of  this  court. 

That  said  defendant  is  a  nonresident  of  the  state  of  Ohio,  and  is  a 
resident  of  the  city  of  Chicago,  in  the  state  of  Illinois. 

Wherefore  plaintiff  says  that  personal  service  of  said  conditional 
order  cannot  be  made  upon  said  defendant,  and  plaintiff  therefore 
prays  that  said  conditional  order  of  revivor  be  served  upon  said 
defendant  by  publication. 

{Signature  and-jurat  as  in  Form  No.  6525.) 

1.  For  forms  relating  to  publication,  Judgment  Bemaining  Unsatisfied.  — 
generally,  see  the  title  Publication,  That  judgment  remains  unsatisfied  in 
vol.  15,  p.  I.  whole  or  in  part,  and  the  amount  owing 

2.  Seqaisites  of  Affidavit,  Generally. —  thereon,  must  be  stated.  Bates'  Anno. 
For  the  formal  parts  of  an  affidavit  in  Stat.  Ohio  (1897),  §5367;  Wyo.  Rev. 
a   particular    jurisdiction    see  the  title  Stat.  (1887),  §2714. 

Affidavits,  vol.  1.  p.  548.  8.  OAio.  —  Bates' Anno.  Stat.  (1897), 

Nonresident.  —  That  adverse  party  is    §§  5369,  5153. 
a  nonresident  must  be  shown.      Bates'         See   also,    generally,  supra,   note   2, 
Anno.  Stat.  Ohio  (1897),  §  5367;  Wyo.     this  page. 
Rev.  Stat.  (1887),  §  2714. 
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2.  Notice  by  Publication.^ 

Form  No.  17987.* 

{Title  of  court  and  cause  as  in  Form  No.  17986. ) 
To  Richard  Roe,  of  the  town  of  Huntington,  County  of  Suffolk  and 
State  of  New  York: 

You  will  take  notice  that  the  judgment  rendered  against  you  by 
the  court  of  Common  Pleas  of  JIamilton  county,  state  of  Ohio,  at  its 
October  X.tvm,  a.  d.  i8P5,  in  the  case  oi  John  Doe,  plaintiff,  against 
you,  Richard  Roe,  defendant,  having  become  dormant  and  being 
wholly  unsatisfied,  a  conditional  order  to  revive  said  judgment  has 
been  entered  by  said  court  on  the  motion  of  the  said  John  Doe, 
plaintiff,  for  the  sura  oi  five  hundred  dollars  and  7?/"/y  dollars  costs, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  from  the  day  of 
its  rendition,  for  which  amounts  said  judgment  is  unsatisfied,  and 
you  are  required  by  said  order  to  show  cause  in  said  court  on 
or  before  iht  fifteenth  day  oiMay,  a.  d.  ig02,  why  said  judgment  should 
not  be  revived  against  you  for  the  said  sums  of  money,  otherwise 
the  same  will  stand  revived. 

Dated  th^  first  day  of  March,  ig02. 

John  Doe, 
By  Jeremiah  Mason,  his  Attorney. 

VII.  ORDER  REVIVING.^ 

1.  Ag^ainst  Representative  of  Deceased  Defendant. 

Form  No.  17988.* 

{Title  of  court  and  cause  as  in  Form  No.  9H7.) 

•^  \     \  '       (Order   Reviving   Judgment    Against   Ad- 

Richardloe%i^nd.z.nX.  \      "^i^i^trator  of  Deceased  Defendant. 

And  now  comes  John  Doe,  plaintiff  in  the  above  entitled  cause,  by 
Jeremiah  Mason,  his  attorney,  and  it  appearing  to  the  court  that  the 
conditional  order  of  revivor  heretofore  entered  in  said  cause  by  the 
court  has  been  duly  served  on  Samuel  Short  therein  named,  notwith- 
standing which  said  Satnuel  Short  failed,  and  still  fails,  to  show 
cause  why  said  judgment  herein  should  not  be  revived  against  him 
as  administrator  of  the  defendant  Richard  Roe,  deceased.  It  is 
ordered  by  the  court  that  said  judgment  herein  for  the  sum  oi  five 
hundred  dollars  and  fifty  dollars  costs,  with  interest  at  the  rate  of  six 
per  cent,  per  annum  from  the  rendition  of  said  judgment,  be  and  the 
same   is   hereby    revived   against   the   said   Satnuel  Short,    as   such 

1.  For  the  formal  parts  of  a  notice  in  a  3.  For  the  formal  parts  of  an  order  in 
particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Notices,  vol.  13,  p.  212.  Orders,  vol.  13,  p.  356. 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  4.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§8  5367,  5153-  §§  5369,  5150  et  seq. 

See  also,  generally,  supra,  note  2,  p.  See  also  list  of  statutes  cited  supra, 
608.  note  2,  p.  606. 
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administrator,  and  that  execution  issue  in  favor  of  the  said  plaintiff, 
John  Doe.,  against  the  said  Samuel  Shorty  as  such  administrator,  to  be 
levied  of  the  goods  and  chattels  of  the  said  Richard  Roe  at  the  time 
of  his  death  and  thirty  dollars,  his  costs,  expended. 


2.  Where  Judgment  has  Become  Dormant  by  Lapse  of  Time.^ 

Form  No.  17989.* 
(Precedent  in  Wilson  v.  McCornack,  10  Okla.  182.)* 

\(^Title  of  court  as  in  Form  No.  16758.) 

Joseph  Mullen,  plaintiff,        \ 

against  V  Order  Reviving  Judgment.]* 

James  McCornack,  defendant.  ) 

And  now  on  this  16ih  day  of  March,  iS98,  the  same  being  one  of 
the  regular  judicial  days  of  said  court,  this  cause  came  on  for  hear- 
ing on  the  motion  of  the  plaintiff  for  a  revivor  of  this  judgment, 
and  it  appearing  to  the  court  that  said  judgment  was  rendered  on  the 


1.  For  the  formal  parts  of  an  order  in 
a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356. 

Precedent. —  In  Broadwater  v.  Fox- 
worthy,  57  Neb.  406,  the  order  of  re- 
vival was  as  follows: 

"  This  cause  now  comes  on  to  be 
heard  upon  the  petition  of  the  defend- 
ant y^^rj-<?«  //.  Foxworthy  to  revive  the 
judgment  entered  in  this  action  on  the 
12th  day  of  March,  \%84,  the  answer  of 
the  plaintiff  Lydia  Broadwater  to  said 
petition  and  conditional  order  of  re- 
vivor heretofore  made,  and  the  reply 
thereto,  and  is  submitted  to  the  court, 
on  due  consideration  whereof,  and  the 
court  being  fully  advised  in  the  premi- 
ses, finds  in  favor  of  the  defendants 
and  against  the  plaintiff,  and  finds  that 
the  question  of  the  satisfaction  and 
payment  of  the  judgment,  as  raised  by 
the  answer  of  the  plaintiff  upon  the 
order  to  show  cause  herein,  has  been 
heretofore  by  this  court  fully  adjudi- 
cated and  determined,  and  the  motion 
of  plaintiff  to  satisfy  said  judgment  of 
record  being  denied  by  the  court  and 
adjudicated  adversely  to  the  plaintiff, 
and  said  order  of  the  court  standing 
unrevised  and  unappealed  from,  plain- 
tiff cannot  again  be  heard  upon  the 
questions  of  fact  as  raised  by  the  an- 
swer herein,  and  it  is  by  the  court  or- 
dered that  the  demand  of  the  plaintiff 
for  a  jury  trial  herein  be,  and  the  same 
hereby  is,  denied.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the 
court  that  said  judgment  in  favor  of 
the   defendants   and  against   the  said 


plaintiff  stand  revived  for  the  sum  of 
%I40,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum,  from  the 
12th  day  of  March,  1^84,  together  with 
the  costs  of  said  action  as  taxed  against 
the    plaintiff,    and    the    accrued    costs 

herein  taxed  at  $ .     To  all  of  which 

the  plaintiff  duly  excepts."  This  order 
was  affirmed. 

In  Hinton  v.  Roach,  95  N.  Car.  106, 
is  set  out  the  following  order:  "Upon 
the  hearing  upon  the  motion  in  this 
cause  (the  defendant  being  before  the 
court),  the  same  being  heard  upon  the 
notice  and  affidavit  in  the  cause,  and 
the  defendant  failing  to  produce  any 
receipt,  or  otherwise  showing  that  said 
judgment  was  satisfied  in  whole  or  in 
part;  it  is  therefore  ordered,  that  exe- 
cution issue  in  manner  and  form  as  the 
law  directs  for  the  sum,  etc.,  set  out 
in  said  judgment,  together  with  the 
additional  costs  of  fj.^j",  advanced  by 
plaintiff  for  the  costs  thereof,  the  day 
and  date  abovesaid."  Execution  is- 
sued in  this  case  and  there  was  a  levy 
and  sale  of  defendant's  property  by 
virtue  of  such  execution. 

2.  Oklahoma.  —  Stat.  (1893),  g  4332. 
See  also  list  of  statutes  cited  supra, 

note  2,  p.  606. 

3.  The  order  in  this  case  was  vacated 
on  the  ground  that  there  was  no  lawful 
service  upon  the  defendant,  but  the 
sufficiency  of  the  order  was  not  ob- 
jected to. 

4.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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Z8th  day  of  October^  i892,  and  that  the  same  has  become  dormant  by 
the  lapse  of  time;  and  it  further  appearing  to  the  court  that  the 
plaintiff  has  served  due  and  legal  notice  of  this  motion  for  revivor 
upon  the  said  defendant;  and  it  further  appearing  that  said  judgment 
was  rendered  for  the  sum  oi  ^2,397.96,  and  to  draw  interest  from  the 
28tJi  day  of  October,  i892,  at  the  rate  of  seven  per  cent,  per  annum, 
and  that  said  interest  accrued  to  this  date  amounts  to  ^917.4-6,  and 
that  costs  accrued  herein  amounts  to  $6.80; 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court,  that 
said  motion  to  revive  said  judgment  be  sustained,  and  that  the  same 
is  hereby  in  all  things  revived,  the  same  as  if  it  had  not  become 
dormant  by  the  lapse  of  time.  It  is  further  adjudged  that  there  is 
due  on  said  judgment  the  principal  sum  of  $2,397.96,  and  the  further 
sum  of  $917.46,  interest  accrued  to  this  date  since  the  rendition  of 
said  judgment  of  %3,315.Jf.l,  and  that  the  costs  accrued  herein,  which 
is  part  of  this  judgment,  is  the  sum  $6.80,  and  it  is  further  ordered 
by  the  court  that  execution  issue  herein  on  the  praecipe  of  the 
plaintiff. 

y.  R.  Keaton,  Judge. 

VIII.  MOTION  TO  VACATE  ORDER  REVIVING.^ 

Form  No.  17990.* 

(Precedent  in  Wilson  v.  McCornack,  10  Okla.  182.)* 
\(^Title  of  court  as  in  Form  No.  16758.') 

Joseph  Mu//en,  plaintiff,         )  ^^^.^^  ^^  ^^^^^^  ^^^^^  Reviving 
agamst  >  T   d  1 1* 

James  McCornack,  defendant.    )  J      s  -J 

Comes  now  the  above  named  defendant,  James  McCornack,  and 
moves  the  honorable  court  to  set  aside  and  vacate  the  order  of 
revivor  made  on  the  16th  day  of  March,  i898,  for  the  following 
reasons: 

First.  That  no  such  judgment  was  ever  rendered  against  this 
defendant  as  that  recited  in  the  order  of  revivor  complained  of  by 
this  defendant. 

Second.  That  no  service  of  motion,  process,  writ  or  summons  was 
ever  made  upon  the  defendant  as  required  by  law. 

Wherefore,  the  defendant  asks  that  said  order  of  revivor  be  held 
for  naught,  and  that  the  same  be  vacated  and  set  aside  as  void  for 
the  reasons  herein  recited. 

A.  B.  Hammer,  Attorney  for  Plaintiff. 
Plaintiff  by   his  attorney   hereby  waives  time   and   asks  that  this 
motion  be  passed  on  by  the  court  on  this  16th  d^LW  ol  January,  iS99. 

J.  A.  Wilson,  Attorney  for  Plaintiff. 

1.  For  the  formal  parts  of  a  motion  in  3.  The  motion  in  this  case  was 
a    particular   jurisdiction    see  the    title     granted. 

Motions,  vol.  12,  p.  938.  4.  The  matter  enclosed  by  and  to  be 

2.  Oklahoma.  — Stat.  (1893),  §4332.  supplied  within  [  ]  will  not  be  found  in 
See  also  list  of  statutes  cited  supra,     the  reported  case. 

note  2,  p.  606. 
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By  Harold  N.  Eldridge. 
I.  IN  EQUITY,  6 1 8. 

1.  Froceedings  by  Bill,  6i8. 
a.  Bill,  619. 

(i)  By  Complainant  or  Complainants,  619. 

{a)   To   Have  Suit  Commenced  Against   a  De- 
fendant,  Who  Subsequently  Deceased,   Re- 
vived   Against    Person     Claiming    Under 
Such  Defendant,  619, 
aa.  Executor,  619. 
bb.  Heir,  621. 

(aa)  Iti  General,  621. 
{bb^   Customary  Heir,  622. 
{U)   To  Have  Suit,  Which  had  Abated  by  Reason 
of  Complainant' s  Marriage,    Revived  in 
Favor  of  Herself  and  Husband,  624. 

(2)  By   Administrator   of  Deceased   Complainant,    to 

Have  Suit  Commenced  by  Such  Complainant  Re- 
vived in  Favor  of  the  Administrator,  625. 

(3)  By  Executor,  626. 

\a)  Of  Deceased  Complainant,  to  Have  Suit 
Commenced  Against  a  Defendant,  Who 
Subsequently  Deceased,  Revived  Against 
Heir  at  Law  of  Such  Defendant,  Executor 
Having  Become  a  Party  to  Suit  by  a  For- 
mer Bill  of  Revivor,  626. 

(If)  Of  Deceased  Cross-complainant,  to  Have 
Suit  Commenced  by  Such  Cross-complain- 
ant Revived  i?i  Favor  of  the  Executor,  628. 

b.  Order  to  Plead  or  Demur  to  Bill,  630. 

c.  Affidavit  to  Obtain  Order  to  Rrvive  on  Failure  of  De- 

fendant to  Plead  or  Demur  to  Bill,  631. 

d.  Ord»r  to  Revive  on  Failure  of  Defendant  to  Plead  or 

Demur  to  Bill,  631, 

e.  Order  that  Complainant  Obtain  Order  to  Revive  or  that 

Bill  be  Dismissed,  632. 
/.  Demurrer  to  Bill,  632, 
g.  Plea  to  Bill,  634. 
h.  Answer  to  Bill,  635. 
{f)  In  General,  635. 
(2)  And  to  Original  Bill,  636. 
i.   Order  to  Revive  on  Answer  Consenting  to  Revival,  636. 
».  Proceedings  by  Petition,  637. 
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a.  By  Plaintiff,  to  Have  Suit  Commenced  Against  a  Defend- 

ant,  Who  Subsequently  Deceased,  Revived  Against  Ad- 
ministrator of  Such  Defendant,  637. 
(i)  Petition,  637. 

(2)  Order  of  Notice  to  Defend,  637. 

(3)  Answer,  638. 

b.  By  Administrator  of  Deceased  Plaintiff,  to  Have  Suit 

Commenced  by  Such  Plaintiff  Revived  in  Eavor  of  the 
Administrator,  638. 
(i)  Petition,  638. 
(2)   Order  Reviving,  638. 
8.  Bill  in  Nature  of  Bill  of  Revivor,  639. 

4.  Bill  of  Revivor  and  Supplement,  641. 
II.  UNDER  STATUTE,  643. 

1.  Petition,  644. 

2.  Notice  of  Motion,  645. 

a.  By  Plaintiff,  646. 

(i)  To  Have  Action  Commenced  Against  a  Corporation, 
Which  Subsequently  Dissolved,  Revived  Against 
the  Directors  and  Trustees  of  Such  Corporation, 
646. 

(2)  To  Have  Action  Com7ne7iced  Against  a  Defendatit, 
Who  Subsequently  Deceased,  Revived  Against  the 
Personal  Representatives  of  Such  Defefidant,  646. 

b.  By    Administrator   with    Will    Annexed  of    Estate   of 

Deceased  Person,  to  Have  Action  Conifnenced  by  Execu- 
trix of  Said  Person,  Who  Subsequently  Deceased, 
Revived  in  Eavor  of  Such  Administrator,  647. 
C.  By  Defendant,  to  Compel  Representatives  or  Successors  in 
Interest  of  Deceased  Plaintiff  to  Continue  Action,  648. 
8.  Affidavit  Supporting  Motion,   648. 

a.  By  Plaintiff,  to  Have  Action  Commenced  Against  a  De- 

fendant, Who  Subsequently  Deceased,  Revived  Against 
the  Personal  Representatives  of  Such  Defendant,  648. 

b.  By    Administrator   with    Will    Annexed    of  Estate    of 

Deceased  Person,  to  Have  Action  Conwienced  by  Execu- 
trix of  Said  Persoti,  Who  Subsequently  Deceased, 
Revived  in  Eavor  of  Such  Administrator,  650. 

c.  By  Defendant,  to  Compel  Devisee  of  Deceased  Plaintiff  to 

Continue  Action,  651. 
V  4.   Conditional  Order,  653. 

5.  Service  of  Conditional  Order  by  Publication,  653. 

a.  Affidavit,  653. 

b.  Notice,  654. 

^  6.  Final  Order,  654. 

a.  Denying  Motion  for  Revivor,  654. 

b.  Granting  Motion,  655. 

(i)  In  General,  655. 

{a)  Of  Plaintiff,  655. 

aa.   To  Have  Action  Commenced  Against 
a  Corporation,  Which  Subsequently 
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Dissolved,.    Revived    Against     the 
Directors    and    Trustees   of    Such 
Corporation,  655. 
bb.   To  Have  Action   Commenced  Against 
a    Defendant,     Who     Subsequently 
Deceased,     Revived     Against     the 
Personal  Representatives  of  Such 
Defendant,  656. 
(«a)  In  General,  656. 
(J)b^   Where  Plaintiff  Proceeded  by 
Conditional  Order,  657. 
(^)  Of  Defendant,  to  Compel  Devisee  of  Deceased 
Plaintiff  to  Continue  Action,  657. 
(2)   Where  the  Parties  Consent,  658. 
t.  Notice  of  Appeal  from  Final  Order,  658. 

a.  Denying  Motion,  658. 

b.  Granting  Motion,  659. 

8.  Summons    to    Administrator   of  Defendant    to   Appear   and 
Defend  Suit,  659. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  by  Scire  Facias  to  Revive  an  Action,  see  the 
title  SCIRE  FACIAS. 

I.  IN  EQUITY. 
1.  Proceedings  by  Bill.^ 

1.  Bill  of  Sevivor.  —  A  bill  of  revivor,  that  he  has  title  to  revive  the  suit, 
properly  so  called,  lies  only  in  cases  Phelps  v.  Sproule,  4  Sim.  318;  Vigers 
where  the  death  of  a  party  intervenes  v.  Audley,  9  Sim.  72. 
and  it  is  necessary  to  bring  the  proper  The  forty-ninth  order  of  the  English 
representative  of  the  deceased  party  orders  of  1841,  vfhich  has  been  adopted 
before  the  court,  or  where  by  reason  by  the  supreme  court  of  the  United 
of  the  marriage  of  the  female  plaintiff  States  (Rules  of  Practice  in  Equity,  No. 
her  rights  are  so  modified  that  the  suit  58),  provides  "  that  it  shall  not  be  neces- 
cannot  be  carried  on  by  herself  alone,  sary  in  any  bill  of  revivor  or  supple- 
but  her  husband  becomes  a  necessary  mental  bill  to  set  forth  any  of  the 
party.  Story's  Eq.  PI.,  §§  364,  377,  statements  in  the  pleadings  in  the 
618;  Douglass  V.  Sherman,  2  Paige  (N.  original  suit  unless  the  special  circum- 
Y.)  358.  stances  of  the   case    may   require    it." 

Bequisites  of  Bill,  Generally.  —  For  the  It  has  been   held   that  this  order  does 

formal  parts   of  a  -bill   in  equity  in  a  not  dispense  with  the  necessity  of  stat- 

particular    jurisdiction    see     the     title  ing  enough  of  the  original  bill  to  show 

Bills  in  Equity,  vol.  3,  p.  417.  plaintiff's    title    to    revive.     Griffith   v. 

Former  Proceedings   Stated  —  In    Gen-  Ricketts,  3  Hare  476. 

eral.  —  A  bill  of  revivor  must  state  who  Title  of  plaintiff  to  revive  suit  must  be 

were  the  plaintiffs  and  defendants  to  shown.     Story's  Eq.  PI.,  ^  374;  2  Barb. 

the  original  bill,  and  what  its  prayer  Ch.  Pr.  362;  Phelps  v.  Sproule,  4  Sim. 

or  object  was,  and  the  several  proceed-  318;  Griffith   v.    Ricketts,   3   Hare  476; 

ings    thereon,     and     the     abatement.  Vigers  z/.  Audley,  9  Sim.  72.     And  it  is 

Cooper's  Eq.   PI.  70;    Story's  Eq.  PI.,  necessary  to  state  so  much  new  matter 

§  374.  and  no  more  as  is  requisite  to  show  how 

Setting  Forth  Original  Bill.  —  Plain-  the  plaintiff  becomes  entitled  to  revive, 

tiff  must  set  forth  so  much  of  the  origi-  Story's    Eq.    PI.,  t?  374.     Thus,   where 

nal  bill  in  his  bill  of  revivor  as  shows  an  executor  applies  to  revive  a  suit,  he 

618  Volume  16. 


17991. 


REVIVOR  AND  ABATEMENT. 


17991. 


a.  Bill. 

(1)  By  Complainant  OR  Complainants. 

(a)   To  Have  Suit  Commenced  Against  a  Defendant,  Who  Subsequently 
Deceased^  Revived  Against  Person  Claiming  Under  Such  Defendant. 

aa.  Executor. 

Form  No.  i  7  9  9  i .' 

(3  Barb.  Ch.  Pr.  214,  No.  297.) 

(  Venue  and  address^ 

Complaining  show  unto  your  honor  your  orator,  John  Doe,  of  the 
city  of  Albany,  tnerchant.  That  on  or  about  the  tenth  day  of  May, 
A.  D.  18^,  your  orator  exhibited  his  bill  of  complaint  in  this  honor- 
able court  against  Richard  Roe,  of  said  city  of  Albany,  and  Samuel 
Short,  of  said  city  of  Albany,  and  Elizabeth,  his  wife,  thereby  praying 
{Here  state  the  prayer').  And  your  orator  further  showeth  unto  your 
honor  that  the  said  defendants  having  been  served  with  process  of 
subpoena  for  that  purpose,  duly  appeared  and  put  in  their  answers  to 


must  show  that  he  has  taken  probate 
of  the  will  of  the  decedent.  2  Barb. 
Ch.  Pr.  362;  Douglass  v.  Sherman,  2 
Paige  (N.  Y.)  358.  And  where  an  ad- 
ministrator applies  to  revive  a  suit  he 
must  show  that  he  has  taken  out  ad- 
ministration.    Story's  Eq.  PI.,  §  625. 

An  allegation  in  a  bill  of  revivor  that 
complainants  therein  are  the  heirs  at 
law  of  Benoni  R.  Gillett,  deceased, 
intestate,  to  whom  the  real  estate  de- 
scribed in  the  original  bill  filed  by  him 
descended  by  the  laws  of  descent,  is  a 
sufficient  allegation  of  heirship.  Gil- 
lett V.  Robbins,  12  Wis.  319. 

That  defendant  is  proper  person  against 
whom  suit  should  be  revived  must  be 
shown.     2  Barb.  Ch.  Pr.  362. 

In  Griffith  v.  Ricketts,  3  Hare  476.  it 
is  held  that  title  to  revive  a  suit  against 
the  defendant  is  not  shown  by  the  mere 
statement  that  such  defendant  is  the 
representative  of  the  party  who  had 
answered  to  the  original  bill. 

That  Cause  Ought  to  be  Bevived.  — 
The  bill  must  charge  that  the  cause 
ought  to  be  revived  and  to  stand  in 
the  same  condition  with  respect  to  the 
parties  to  the  bill  of  revivor  as  it  was 
with  respect  to  the  parties  to  the  origi- 
nal bill  at  the  time  the  abatement  hap- 
pened.    2  Barb.  Ch.  Pr.  362. 

Prayer  —  Generally. — The  bill  must 
pray  that  the  suit  may  be  revived  or 
that  the  defendant  may  show  good 
cause  to  the  contrary.  2  Barb.  Ch. 
Pr.  362;  Story's  Eq.  PI.,  §  374. 

That    Defendant  Answer   Bill.  —  In 


some  cases  it  may  be  necessary  to  pray 
that  the  defendant  may  answer  the  bill 
of  revivor,  and  the  prayer  may  vary 
according  to  any  special  circumstances 
of  the  case;  as  where  an  admission  of 
assets  by  a  representative  of  a  deceased 
party  is  requisite,  it  must  pray  that,  if 
the  defendant  does  not  admit  assets  to 
answer  the  purpose  of  the  suit,  an 
account  may  be  taken.  2  Barb.  Ch. 
Pr.  362;  Story's  Eq.  PL,  §  374. 

For  Answer  to  Original  Bill.  —  If  the 
defendant  to  an  original  bill  dies  before 
putting  in  an  answer,  or  after  an 
answer  to  which  exceptions  have  been 
taken,  or  after  an  amendment  of  the 
bill  to  which  no  answer  has  been  given, 
the  bill  of  revivor  requiring  in  itself  no 
answer,  must  pray  that  the  person 
against  whom  it  seeks  to  revive  the 
suit  may  answer  the  original  bill  or  so 
much  of  it  as  the  exceptions  taken 
to  it  by  the  former  defendant  extend 
to,  or  the  amendments  remaining  un- 
answered. 2  Barb.  Ch.  Pr.  362;  Story's 
Eq.  Pl.,§374. 

For  Suhpcena.  —  If  the  bill  of  revivor 
seeks  merely  to  revive  the  suit,  it  prays 
simply  for  a  subpoena  to  revive,  but  if 
it  requires  an  answer,  as  in  the  case  of 
a  bill  against  an  executor  requiring 
him  to  admit  assets,  it  should  pray  a 
subpoena  to  revive  and  answer.  2  Barb. 
Ch.  Pr.  363. 

Signature.  —  A  bill  of  revivor  must  be 
signed  by  counsel.  2  Barb.  Ch.  Pr. 
363- 

1.  See,  generally,  supra,  note  i,  p.  618. 
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the  said  bill,  and  divers  other  proceedings  were  had  in  the  said  cause, 
and  the  same  came  on  to  be  heard  on  or  about  the  fourteenth  day  of 
June,  in  the  year  aforesaid,  before  the  chancellor,  whereupon  a 
decretal  order  was  made  in  the  said  cause,  z.xi<\  Jeremiah  Mason,  Esq., 
one  of  the  masters  of  this  court,  to  whom  this  cause  was  referred 
thereby,  afterward  made  a  report  in  the  said  cause,  which  said 
report  was  duly  confirmed,  as  by  the  said  bill,  answer,  decree,  report 
and  other  proceedings  in  the  said  cause,  now  remaining  duly  filed  as 
of  record  in  this  honorable  court,  reference  being  thereunto  had,  will 
more  fully  appear. 

And  your  orator  further  showeth  unto  your  honor  that  the  9^a\d 
Richard  Roe  departed  this  life  on  or  about  the  nineteenth  day  oi  Ju?ie 
in  the  year  aforesaid,  and  before  any  further  proceedings  were  had  in 
the  said  cause,  having  in  his  lifetime  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  on  or  about  the  third 
day  oi  January,  a.  d.  i2>99,  and  thereby  appointed  Samuel  Jones  and 
Richard  Smith,  the  defendants  hereinafter  named,  executors  thereof, 
who  have  since  the  death  of  said  testator,  duly  proved  his  will  before 
the  proper  surrogate  and  taken  upon  themselves  the  burthen  of  the 
execution  thereof;  and  under  and  by  virtue  of  such  probate  have 
possessed  themselves  of  personal  estate  of  the  said  testator  sufficient 
for  the  payment  of  his  funeral  and  testamentary  expenses  and  debts, 
and  also  to  answer  every  demand  of  j-our  orator  thereon  touching 
the  matters  in  question  in  the  said  cause.  And  the  said  suit  having 
abated  by  the  death  of  the  said  Richard  Roe,  your  orator  is  advised 
that  he  is  entitled  to  have  the  same,  and  the  several  proceedings 
therein,  revived  against  the  said  Samuel  Jones  and  Richard  Smith,  as 
executors  of  the  said  Richard  Roe,  and  restored  to  the  condition  in 
which  they  were  at  the  time  of  the  death  of  the  said  Richard  Roe. 

To  the  end  therefore  that  the  said  Samuel  Jones  and  Richard 
Smith  may,  upon  their  several  and  respective  oaths,  full,  true,  per- 
fect and  distinct  answer  make  to  the  several  matters  aforesaid,  and 
particularly  that  they  in  like  manner  answer  and  set  forth  whether 
your  orator  did  not,  at  or  about  the  time  aforesaid,  and  when,  exhibit 
his  original  bill  of  complaint  in  this  honorable  court  against  such 
persons  and  for  such  purposes  as  therein  and  hereinbefore  men- 
tioned ?  And  whether  such  decree  and  report  and  other  proceedings, 
as  aforesaid,  have  not  been  made  in  the  said  cause  ?  And  whether 
the  said  Richard  Roe  did  not  depart  this  life  on  or  about  the  time 
aforesaid,  or  when  else?  And  whether  he  did  not,  before  his  death, 
duly  make  and  publish  his  last  will  and  testament  in  writing  of  such 
date  as  aforesaid,  and  thereby  appoint  the  said  Samuel  Jones  and 
Richard  Smith  respectively  executors  thereof  ?  And  whether  they 
have  not  proved  the  said  will  before  the  proper  surrogate  and  taken 
upon  themselves  the  burthen  of  the  execution  thereof  ?  And  whether 
they,  or  one,  and  which  of  them  have  or  have  not  possessed  sufficient 
of  the  personal  estate  and  effects  of  the  said  testator  to  satisfy  his 
funeral  and  testamentary  expenses  and  debts;  and  also  every  demand 
of  your  orator  thereon,  touching  the  matters  in  question  in  this  cause 
or  how  otherwise?  And  that  the  said  Satnuel Jones  and  Richard 
Smith  respectively  may  either  admit  assets  of  the  said  Richard  Roe 
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come  to  their  hands  sufficient  for  the  purposes  aforesaid,  or  that  they 
may  set  forth  an  a(icount  of  his  personal  estate  possessed  by  or  on 
behalf  of  them  or  either  of  them,  and  of  the  application  and  adminis- 
tration thereof?  And  that  the  suit  and  the  proceedings  therein  may 
stand  and  be  revived  against  the  said  defendants,  Samuel  Jones  and 
Richard  Smith,  as  such  executors  as  aforesaid,  and  be  restored  to  the 
same  plight  and  condition  as  they  were  in  at  the  time  of  death  of 
the  said  Richard  Roe,  or  that  the  said  Samuel  Jones  and  Richard 
Smith  respectively  may  show  good  cause  to  the  contrary,  and  in  case 
the  said  executors  shall  not  admit  to  the  satisfaction  of  this  honor- 
able court,  assets  sufficient  to  pay  and  satisfy  your  orator's  said 
demand,  then  that  an  account  may  be  taken  by  and  under  the  decree  of 
this  honorable  court  of  the  said  testator's  estate  and  effects  received 
by  or  for  the  use  of  them,  the  said  Samuel  Jones  and  Richard  Smith, 
as  such  executors  as  aforesaid,  or  either  of  them,  and  of  the  applica- 
tion and  administration  thereof. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena  to  revive  and  answer,  issuing  out  of  and  under 
the  seal  of  this  honorable  court,  to  be  directed  to  the  said  Samuel 
Jones  and  Richard  Smith,  as  executors  as  aforesaid,  thereby  com- 
manding them  at  a  certain  day  and  under  a  certain  penalty  to  be 
therein  limited,  personally  to  be  and  appear  before  your  honor  in 
this  honorable  court,  then  and  there  to  answer  the  premises,  and 
to  show  cause,  if  they  can,  why  the  said  suit  and  the  proceedings 
therein  had  should  not  stand  and  be  revived  against  them,  and  be  in 
the  same  plight  and  condition  as  the  same  were  in  at  the  time  of  the 
abatement  thereof,  and  further  to  stand  to  and  abide  such  order  and 
decree  in  the  premises  as  to  your  honor  shall  seem  meet. 

And  your  orator  shall  ever  pray,  etc. 

John  Doe,  Complainant. 

(  Verification.  )^ 

bb.  Heir. 

{ad)  In  General. 

Form  No.  17992.* 

(3  Hoffm.  Ch.  Pr.  103,  No.  129). 

(  Title  of  court,  and  address. ) 

Complaining  show  unto  your  honor,  your  OTZtor,  John  Doe,  of  the 
city  of  Albany,  merchant,  that  on  or  about  the  tenth  day  of  May,  last 
past,  your  orator  filed  his  bill  in  this  honorable  court  against  Richard 
Roe,  since  deceased,  and  others,  stating  therein  the  due  execution  and 
acknowledgment  by  the  said  Richard  Roe,  of  a  certain  indenture  or 
mortgage,  dated  the  tenth  day  of  April,  in  the  year  i8^P,  for  seQurir>g 
the  payment  to  your  orator  of  the  sum  of  %3,ObO,  lawful  money  of  the 
United  States,  according  to  the  condition  of  a  certain  bond  or  obliga- 
tion therein  mentioned,  and  which  indenture  of  mortgage  comprised 
a  house  and  lot  of  ground  lying  in  the  tenth  ward  of  the  city  oi  Albany; 
and  further  stating,  that  the  said  Richard  Roe  had  made  default  in  the 

1.  For  a  form  of  verification  in  a  par-  2.  See,  generally,  supra,  note  i, 
ticular  jurisdiction  see  the  title  Verifi-     p.  618. 
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payment  of  the  said  sum  of  money  according  to  the  condition  of  such 
bond,  and  thereupon  praying  {set  out  the  prayer  of  the  bill)  as  by  such 
bill  on  file  in  this  court  will  on  reference  appear. 

And  your  orator  further  shows,  that  the  said  Richard Roe^  being 
served  with  process,  appeared  to  the  said  original  bill  and  put  in  his 
answer  thereto;  and  the  said  cause  being  at  issue,  the  same  came  on 
to  be  heard  on  the  twenty-second  day  of  May  last  past,  when  the  court 
was  pleased  to  order  and  decree  {jset  out  order  or  decree). 

And  your  orator  further  shows  unto  your  honor,  that  some  pro- 
ceedings have  been  had  before  the  master  to  whom  this  cause  stands 
referred,  but  no  report  hath  been  made  thereon.  And  further,  that  on 
or  about  the  ninth  day  of  August  last  past  the  said  late  defendant, 
Richard  Roe,  departed  this  life,  leaving  Samuel  Short,  of  said  city  of 
y^/^dr/zy  (the  defendant  hereinafter  named),  his  heir  at  law,  and  without 
having  devised,  or  in  any  manner  disposed  of,  the  equity  of  redemp- 
tion of  and  in  the  said  mortgaged  premises. 

And  your  orator  further  shows  unto  your  honor,  that  the  said  suit 
having  become  abated  by  the  death  of  the  said  late  defendant,  your 
orator  is,  as  he  has  been  advised,  entitled  to  have  the  said  suit 
revived  against  the  said  Samuel  Short,  as  the  heir  at  law  of  the  said 
Richard  Roe,  and  to  have  the  said  decree  and  other  proceedings  had 
thereon,  prosecuted  and  carried  into  full  effect  against  the  said  Samuel 
Short,  in  like  manner  as  they  could  or  might  have  had  if  the  said  late 
defendant  had  been  still  living.  To  the  end,  therefore,  that  the 
said  Samuel  Short  may  show  cause,  if  he  can,  why  the  said  suit  and 
proceedings  therein  should  not  stand  and  be  revived  against  him  as 
such  heir  at  law  of  the  said  late  defendant  as  aforesaid,  and  be  in  the 
same  plight  and  condition  as  the  same  were  in  at  the  time  of  the 
abatement  thereof;  and  that  the  said  suit  and  proceedings  had  therein 
may  stand  and  be  revived  accordingly. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena  to  revive  issuing  out  of  and  under  the  seal  of  this 
honorable  court  to  be  directed  to  the  said  Samuel  Short,  thereby 
commanding  him,  by  a  certain  day,  and  under  a  certain  penalty,  to  be 
therein  expressed,  personally  to  be  and  appear  before  your  honor  in 
this  honorable  court,  and  then  and  there  to  show  cause,  if  he  can,  why 
said  suit,  and  the  proceedings  therein  had,  should  not  stand  and  be 
revived  against  him,  and  be  in  the  same  plight  and  condition  as  the 
same  were  at  the  abatement  thereof;  and  further,  to  stand  and  abide 
such  order  and  decree  in  the  premises,  as  to  your  honor  shall  seem 
meet.     And  your  orator  will  ever  pray,  etc. 

(^Signature  and  verification  as  in  Form  No.  17991.) 

{bb)  Customary  Heir. 

Form  No.  17993.' 
(Equity  Draftsm.  4I9.) 
{Address  as  in  Form  No.  1,265.) 

Humbly  complaining  show  unto  your  lordship  your  orators,  John 
DoCy  of  Dover,  in  the  county  of  Kent,  Gent. ,  Richard  Roe,  of  said  Dover, 

1.  See,  generally,  supra,  note  i,  p.  618. 
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Samuel  Shorty  of  said  Dover ^  and  Richard  Smith,  of  said  Dover,  trus- 
tees and  executors  named  and  appointed  in  and  by  the  last  will  and 
testament  oi  James  Doe,  deceased,  late  of  said  Dover,  That  your  ora- 
tors in  or  about  June  term  exhibited  their  bill  of  complaint  in  this 
honorable  court  against  Frank  Doe,  Matthew  Doe,  Jeremiah  M.  Doe, 
Francis  Doe,  Edward  C.  Doe,  the  reverend  William  H.  Wallace  and 
Helen  H.,  his  wife,  Charles  B.  Vaughn  and  Elizabeth,  his  wife,  Jenkins 
Doe  and  Luther  Doe,  thereby  stating  (amongst  other  things)  that  the 
said  James  Doe,  by  his  will  bearing  date  the  thirty-first  day  of  May, 
A.  D.  1160,  gave  and  devised  all  his  real  estates,  being  partly  freehold 
and  partly  copyhold,  and  the  general  residue  of  his  personal  estate  to 
your  orators,  their  heirs,  executors,  administrators  and  assigns,  upon 
certain  trusts  therein  declared  concerning  the  same,  and  stating  that 
the  said  testator  shortly  after  departed  this  life  without  having 
revoked  or  altered  his  said  will,  leaving  Jenkins  Doe,  one  of  the 
defendants  thereto,  the  eldest  son  oi  Lemuel  Z>^^,  deceased,  the  eldest 
brother  of  said  testator,  his  heir  at  the  common  law,  and  leaving  the 
said  Luther  Doe,  his  youngest  brother,  his  heir  according  to  the  cus- 
tom of  the  manor  of  Cheltingham,  of  which  the  said  copyhold 
estates  were  holden,  and  stating  that  your  orators,  as  the  executors 
appointed  in  the  said  testator's  will,  duly  proved  the  same  in  the 
proper  Ecclesiastical  Court,  and  took  upon  themselves  the  execution 
thereof,  and  were  desirous  of  carrying  into  effect  the  said  trusts  of 
the  said  testator's  will,  but  that  by  reason  of  the  difficulties  which 
had  been  suggested  in  the  construction  thereof,  they  were  advised 
that  they  could  not  safely  execute  the  trusts  thereof  except  under  a 
decree  of  this  honorable  court;  and  praying  that  the  will  of  the  said 
James  Doe  might  be  established,  and  the  trusts  thereof  performed 
and  carried  into  execution  under  the  decree  of  this  honorable  court, 
and  that  an  account  might  be  taken  of  the  personal  estate  and  effects 
of  the  said  testator,  and  of  his  real  estates,  your  orators  submitting 
to  account  for  their  receipts  and  payments  in  respect  thereof,  and 
that  an  account  might  also  betaken  of  the  said  testator's  funeral  and 
testamentary  expenses,  debts,  legacies  and  annuities;  and  that 
the  said  testator's  real  estate  might  be  sold,  and  that  the  said  testa- 
tor's personal  estate  and  the  proceeds  of  his  said  real  estate  when 
sold  might  be  applied  in  a  due  course  of  administration,  and  that  if  it 
should  appear  upon  taking  such  accounts  that  the  said  testator's 
assets  were  not  sufficient  after  payment  of  the  said  testator's  funeral 
and  testamentary  expenses  and  debts,  to  pay  all  his  legacies  and 
annuities  in  full,  then  that  it  should  be  declared  whether  all  or 
which  of  the  said  legacies  and  annuities  given  by  the  said  will  were 
liable  to  abatement,  and  that  all  proper  accounts  and  inquiries  might 
be  directed  for  effectuating  the  purposes  aforesaid  and  carrying  into 
execution  the  trusts  of  the  said  will,  and  also  praying  for  further 
relief.  And  your  orators  further  show  unto  your  lordship  that  all 
the  said  defendants  appeared  to  the  said  bill,  and  all  the  said  defend- 
ants except  the  said  Luther  Doe  put  in  their  answers  thereto,  but  that 
before  any  further  proceedings  were  had  in  the  said  suit,  the  said 
suit  became  abated  by  the  death  of  the  said  Luther  Doe,  the 
customary  heir   of    the  said  testator,    who   departed    this    life   on 
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the  tenth  day  of  May,  i833,  leaving  the  defendant,  Edward  C.  Doe, 
his  youngest  son  and  heir,  according  to  the  custom  of  the  said  manor, 
who  accordingly  claims  such  interest  in  the  matters  in  question  in 
this  suit  as  were  vested  in  the  said  Luther  Doe,  as  such  customary 
heir  as  aforesaid;  and  your  orators  are  advised, and  humbly  insist  that 
they  are  entitled  to  have  the  said  suit  and  proceedings  revived 
against  the  said  Edward  C.  Doe,  as  the  copyhold  heir  of  the  said 
Luther  Doe,  deceased,  and  heir  to  the  said  copyhold  estates,  accord- 
ing to  the  custom  of  the  said  manor  of  Cheltin^ham  in  the  same 
plight  and  condition  as  the  same  were  at  the  time  of  the  death  of  the 
said  Luther  Doe.  To  the  end  therefore  that  the  said  suit  and 
proceedings  therein  may  stand  revived  against  the  said  Edward  C. 
Doe,  and  be  in  the  same  plight  and  condition  as  the  same  were  at  the 
time  of  the  said  abatement.  And  that  the  said  Edward  C.  Doe,  as 
such  customary  heir  as  aforesaid,  may  answer  your  orators'  said 
original  bill,  and  also  the  present  bill  of  revivor,  and  that  your 
orators  may  have  the  benefit  of  the  said  suit  and  all  the  proceedings 
therein.  May  it  please  your  lordship  to  grant  unto  your  orators  his 
Majesty's  most  gracious  writ  of  subpoena  to  revive  (and  answer) 
issuing  out  of  and  under  the  seal  of  this  honorable  court,  to  be 
directed  to  the  said  Edward  C.  Doe,  thereby  commanding  him,  at  a 
certain  day  and  under  a  certain  pain  to  be  therein  limited,  personally 
to  be  and  appear  before  your  lordship  in  this  honorable  court,  and 
then  and  there  (to  answer  the  premises  and)  to  show  cause,  if  he 
can,  why  the  said  suit  and  proceedings  therein  should  not  stand  and 
be  revived  against  him  and  be  in  the  same  plight  and  condition  as 
the  same  were  at  the  time  of  the  abatement  thereof,  and  further 
to  stand  and  abide  such  order  and  decree  in  the  premises  as  to  your 
lordship  shall  seem  meet.     And  your  orators  shall  ever  pray,  etc. 

{Signature^ 

(Jf)  To  Have  Suit,  Which  had  Abated  by  Reason  of  Complainant's  Mar- 
riage, Revived  in  Favor  of  Herself  and  Husband. 

Form  No.  17994.'  j 

(Curt.  Eq.  Prec.  Ii6.) 

{Venue  and  address  as  in  usual  form.) 

Humbly  complaining  show  unto  your  honor  your  orator  and  ora- 
trix,  Richard  Roe,  of  {stating  place  of  residence'),  dt.nd  Elizabeth  his  wife. 
That  on  or  about  the  tenth  day  of  May,  a.  d.  i()00,  your  oratrix,  by 
her  then  name  ©f  Elizabeth  Short,  exhibited  her  original  bill  of  com- 
plaint in  this  honorable  court  against  Samuel  fones  and  Richard 
Smith,  as  defendants  thereto,  thereby  stating  such  several  matters 
and  things  as  are  therein  for  that  purpose  more  particularly  men- 
tioned and  set  forth,  and  praying  {stating prayer).  And  your  orator 
and  oratrix  further  show  that  the  said  several  defendants  being  duly 
served  with  process  of  subpoena,  severally  appeared  and  put  in  their 
answers  to  the  said  original  bill,  as  in  and  by  the  said  bill  and  answers 
now  remaining  on  file  as  of  record  in  this  honorble  court,  reference 

1.  See,  generally,  supra,  note  1,  p.  618. 
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being  thereunto  had,  will  more  fully  appear.  And  your  orator  and 
oratrix  further  show  that  your  oratrix  took  several  exceptions  to  the 
answer  put  in  by  the  said  defendant,  Richard  Smith,  to  the  said 
original  bill,  and  which  said  exceptions  were  upon  argument  allowed 
by  the  master  to  whom  the  suit  was  referred.  And  your  orator  and 
oratrix  further  show  that  your  oratrix  afterward  obtained  an  order 
of  this  honorable  court  to  amend  her  said  original  bill,  and  that  the 
said  defendant,  Richard  Smith,  might  answer  the  said  amendments 
at  the  same  time  that  he  answered  the  said  exceptions.  And  your 
orator  and  oratrix  further  show  that  before  the  said  Richard  Smith 
had  put  in  his  answer  to  the  said  exceptions,  or  any  further  proceed- 
ings were  had  in  the  said  suit,  and  on  or  about  the  twentieth  day 
of  August,  A.  D.  \()00,  your  oratrix  intermarried  with  your  orator, 
Richard  Roe,  whereby  the  said  suit  and  proceedings  became  abated. 
And  your  orator  and  oratrix  are  advised  that  they  are  entitled  to 
have  the  same  revived  and  to  be  put  in  the  same  plight  and  condi- 
tion as  the  same  were  in  at  the  time  of  the  abatement  thereof.  To 
the  end  therefore  that  the  said  suit  and  proceedings  which  so  became 
abated  as  aforesaid  may  stand  revived  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at  the  time  of  such  abatement,  or 
that  the  said  defendants  may  show  good  cause  to  the  contrary.  May 
it  please  (j:oncluding  as  in  Form  No.  Jf:277). 

(2)  By  Administrator  of  Deceased  Complainant,  to  Have  Suit 
Commenced  by  Such  Complainant  Revived  in  Favor  of  the 
Administrator. 

Form  No.  17995.' 

(Curt.  Eq,  Prec.  115.) 

{Address  as  in  Form  No.  J,2T1. ) 

Humbly  complaining  showeth  unto  your  Honor  your  orator,  John 
Doe,  of  the  city  of  Jersey  City,  in  the  county  of  Hudson  and  state  of 
New  Jersey,  that  Richard  Roe,  late  of  said  city  of  Jersey  City,  but  now 
deceased,  on  or  about  the  tenth  day  of  March,  a.  d.  \()00,  exhibited  his 
original  bill  of  complaint  in  this  honorable  court  against  Samuel  Short., 
as  the  defendant  thereto,  thereby  stating  such  several  matters  and 
things  as  are  therein  for  that  purpose  more  particularly  mentioned 
and  set  forth,  and  praying  {stating prayer).  And  your  orator  further 
showeth  that  process  duly  issued  against  the  said  defendant,  and 
he  appeared  and  put  in  his  answer  to  the  said  bill.  And  your  orator 
further  showeth  that  some  proceedings  have  been  had  before  the 
master,  to  whom  this  cause  stands  referred,  but  no  general  report 
hath  yet  been  made  in  the  said  cause;  and  that  the  said  Richard  Roe 
lately,  and  on  or  about  the  seventh  day  of  January,  a.  d.  i^Ol, 
departed  this  life  intestate,  and  that  your  orator  has  obtained  letters 
of  administration  of  the  goods,  chattels,  rights  and  credits  of  the  said 
Richard  Roe,  deceased,  to  be  granted  to  him  by  and  out  of  the  proper 
court,  and  hath  thereby  become  and  now  is  his  legal  personal  represen- 
tative.    And  your  orator  further  showeth  that  the  said  suit  and  pro- 

1.  See,  generally,  supra,  note  i,  p.  618. 
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ceedings  have  become  abated  by  the  death  of  the  said  Richard  Roe, 
and  your  orator  is,  as  he  is  advised,  as  the  personal  representative 
of  the  said  Richard  Roe,  entitled  to  have  the  said  suit  and  proceed- 
ings revived  against  the  said  defendant,  Samuel  Short,  and  to  have 
the  said  cause  put  in  the  same  state  and  condition  as  the  same  was 
in  previously  to  the  death  of  the  said  Richard  Roe. 

To  the  end  therefore  that  the  said  defendant  may  answer  the 
premises;  and  that  the  said  suit  and  proceedings  which  so  became 
abated  as  aforesaid,  may  stand  revived  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at  the  time  of  the  death  of  the 
said  Richard  Roe,  or  that  the  said  defendant  may  show  good  cause 
to  the  contrary,  may  it  please  your  honor  to  grant  unto  your  orator 
the  most  gracious  writ  of  subpoena  to  revive  (and  answer)  issuing 
out  of  and  under  the  seal  of  this  honorable  court,  to  be  directed  to 
the  said  Samuel  Short,  thereby  commanding  him  at  a  certain  day 
and  under  certain  pains  to  be  therein  limited,  personally  to  appear 
before  your  honor  in  this  honorable  court,  and  then  and  there  (to 
answer  the  premises  and)  to  show  cause,  if  he  can,  why  the  said  suit 
and  proceedings  therein  had  should  not  stand  and  be  revived  against 
him  and  be  in  the  same  plight  and  condition  as  the  same  were  at  the 
time  of  the  abatement  thereof,  and  further  to  stand  to  and  abide  by 
such  order  and  decree  in  the  premises  as  to  your  honor  shall  seem 
meet.     And  your  orator  shall  ever  pray,  etc. 

(^Signature  and  verification  as  in  Form  No.  Jf277.) 

(3)  By  Executor. 

(a)  Of  Deceased  Complainant,  to  Have  Suit  Commenced  Against  a 
Defendant,  Who  Subsequently  Deceased,  Revived  Against  Heir  at 
Law  of  Such  Defendant,  Executor  Having  Become  a  Party  to  Suit 
by  a  Former  Bill  of  Revivor. 

Form  No.  17996.' 

(Equity  Draftsm.  424.) 

(^Address  as  in  Form  No.  4^65. ) 

Humbly  complaining  show  unto  your  lordship,  your  orators  and 
oratrix,  fohn  Doe,  of  Dover,  in  the  county  of  Kent,  Gent.,  Richard 
Roe,  of  Dover,  in  the  county  of  Kent,  Gent.,  and  Elizabeth  Short,  of 
Dover,  in  the  county  of  Kent,  widow,  that  on  or  about  the  tenth  day 
of  May,  A.  D.  nJiZ.,  Richard  Smith,  late  of  said  Dover  (since  deceased), 
filed  his  original  bill  in  this  honorable  court  against  Samuel  f ones 
(since  deceased),  as  defendant  thereto,  thereby  stating  such  several 
matters  and  things  as  in  the  said  original  bill  of  complaint  are  for  that 
purpose  more  particularly  mentioned  and  set  forth,  and  praying 
{jstating prayer').  And  your  orators  and  oratrix  further  show  that 
the  said  Samuel  Jones,  being  duly  served  with  process,  appeared  to  the 
said  original  bill  and  put  in  his  answer  thereto,  and  the  said  cause  being 
at  issue  the  same  came  on  to  be  heard  before  his  honor  the  Master 

1.  See,  generally,  supra,  note  i,  p.  618. 
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of  the  Rolls  in  the  absence  of  your  lordship,  when  the  court  was 
pleased  to  order  and  decree  {stating  the  decree).  And  your  orators  and 
oratrix  further  show  unto  your  lordship  that  before  any  further  pro- 
ceedings were  had  in  the  said  suit,  and  on  or  about  the  seventeenth  day 
o{  June,  in  the  year  aforesaid,  the  said  Richard  Smith  departed  this 
life,  having  first  duly  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  September  ninth,  1737,  and  thereby  appointed 
your  oratrix  and  also  William  Brown  and  Charles  Hatch,  executrix 
and  executors  of  his  said  will,  and  having  afterward  made  and  pub- 
lished a  codicil  to  the  said  will,  bearing  date  June  ninth,  17S8,  whereby 
he  revoked  the  appointment  of  the  said  William  Brown  and  Charles 
Hatch  to  be  his  executors,  and  appointed  your  orators  to  be  his 
executors  jointly  with  your  oratrix  in  the  place  and  stead  of  the  said 
William  Brown  and  Charles  Hatch,  and  your  orators  and  oratrix 
afterward  duly  proved  the  said  will  and  codicil  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  and  thereby  became  and  are 
now  the  legal  personal  representatives  of  the  said  Richard  Smith, 
deceased.  And  your  orators  and  oratrix  further  show  unto  your 
lordship  that  the  said  suit  having  become  abated  by  the  death  of  the 
said  Richard  Smith,  your  orators  and  oratrix,  on  or  about  October 
tenth,  A.  D.  171(2,  filed  their  bill  of  revivor  in  this  honorable  court 
against  the  said  Samuel  /ones,  thereby  stating  to  the  effect  aforesaid, 
and  praying  {stating  prayer).  And  your  orators  and  oratrix  further 
show  that  the  said  suit  and  proceedings  were  accordingly  duly 
revived  by  an  order  of  this  honorable  court  bearing  date  November 
second,  a.  d.  171(2,  as  in  and  by  said  order  now  remaining  duly  filed 
as  of  record  in  this  honorable  court,  reference  being  thereunto  had, 
will  more  fully  appear.  And  your  orators  and  oratrix  further  show 
unto  your  lordship  that  some  proceedings  have  been  had  before  the 
said  master  to  whom  this  cause  stands  referred,  but  no  report  hath 
yet  been  made  thereon,  and  that  on  or  about  the  second  day  of  Janu- 
ary, A.  D.  171fS,  the  said  late  defendant,  Samuel  Jones,  departed  this 
life,  leaving  George  Jones,  of  %2\A  Dover  (the  defendant  hereinafter 
named)  his  heir  at  law,  and  without  having  devised  or  in  any  manner 
disposed  of  the  equity  of  redemption  of  and  in  the  said  mortgaged 
premises.  And  your  orators  and  oratrix  further  show  unto  your 
lordship  that  the  said  suit  having  become  abated  by  the  death  of  the 
said  late  defendant,  your  orators  and  oratrix  are,  as  they  are 
advised,  as  such  executors  and  executrix  as  aforesaid,  entitled  to  have 
the  said  suit  and  proceedings  revived  against  the  said  George  Jones, 
as  the  heir  at  law  of  the  said  Samuel  Jones,  and  to  have  the  said 
decree  and  other  proceedings  had  thereon  prosecuted  and  carried 
into  full  effect  against  the  said  George  Jones  in  like  manner  as  they 
could  or  might  have  had  if  the  said  late  defendant  had  been  still 
alive.  To  the  end  therefore  that  the  said  George  Jones  may  show 
cause,  if  he  can,  why  the  said  suit  and  proceedings  therein  should 
not  stand  and  be  revived  against  him  as  such  heir  at  law  of  the  said 
late  defendant  as  aforesaid,  and  be  in  the  same  plight  and  condition 
as  the  same  were  in  at  the  time  of  the  abatement  thereof,  and  that 
the  said  suit  and  proceedings  had  therein  may  stand  and  be  revived 
accordingly.     May  it  please  your  lordship  to  grant  unto  your  orators 
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and  oratrix  his  Majesty's  most  gracious  writ  of  subpoena  to  revive 
(and  answer)  issuing  out  of  and  under  the  seal  of  this  honorable 
court,  to  be  directed  to  the  said  George  Jofies,  thereby  commanding 
him  at  a  certain  day  and  under  a  certain  pain  to  be  therein  limited, 
personally  to  be  and  appear  before  your  lordship  in  this  honorable 
court,  and  then  and  there  (to  answer  the  premises  and)  to  show 
cause,  if  he  can,  why  the  said  suit  and  proceedings  therein  had  should 
not  stand  and  be  revived  against  him  and  be  in  the  same  plight  and 
condition  as  the  same  were  at  the  time  of  the  abatement  thereof, 
and  further  to  stand  to  and  abide  such  order  and  decree  in  the 
premises  as  to  your  lordship  shall  seem  meet.  And  your  orators  shall 
ever  pray,  etc. 

(^Signature.) 

( 3)  0/  Deceased  Cross-complainant,  to  Have  Suit  Commenced  by  Such 
Cross-complainant  Revived  in  Favor  of  the  Executor. 

Form  No.  17997.' 

{Equity  Draftsm.  420.) 

{Address  as  in  Form  No.  Jf265. ) 

Complaining  showeth  unto  your  lordship  your  orator  the  most 
honorable  John  Benjamin  Willis  Glover,  Marquis  of  Lowndes  berry, 
That  in  or  about  the  month  of  April,  j2>22,  George  f  ones,  of  Dover,  in 
the  county  of  Kent,  Esq.,  and  Catherine  his  wife,  formerly  Catherine 
Short,  spinster,  exhibited  their  bill  of  complaint  in  this  honorable 
court  against  yi?////  Doe,  Richard  Roe,  William  Roe,  Francis  Fern  and 
James  Fern,  stating  as  therein  stated,  and  praying  that  the  said  George 
Jones  and  Catherine  his  wife  in  right  of  the  said  Catherine  Jones  might 
be  declared  by  the  decree  of  this  court  to  be  entitled  under  the  cove- 
nant and  trusts  of  an  indenture  therein  mentioned,  bearing  date  the 
fijth  of  May,  1773,  to  one  full  third  part  or  share  of  the  sum  oi  five 
thousand  six  hundred  and  seventy-four  pounds, ///r<?^  per  cent,  consoli- 
dated bank  annuities,  and  that  the  sdiid  John  Doe  might  be  directed 
to  transfer  the  same  to  the  said  George  Jones  in  right  of  his  said  wife 
for  his  own  use  and  benefit,  and  that  they  the  said  George  Jones  and 
Catherine  his  wife  might  in  like  manner  be  declared  entitled  to  one- 
third  part  of  the  dividends  or  interest  that  had  accrued  on  the  said 
sum  oi  five  thousand  six  hundred  and  seventy-four  pounds,  three  per  cent, 
consolidated  bank  annuities  from  the  month  of  December,  1791,  and 
that  an  account  might  be  taken  under  the  directions  and  decree  of 
the  court  of  the  said  dividends  and  interest  from  the  time  last  men- 
tioned, which  had  been  or  which  might  have  been  received  by  Thomas 
Roe  therein  mentioned,  and  the  ?,di\d  John  Doe  or  either  of  them,  or 
with  their  knowledge,  privity  and  concurrence  during  the  life  of  the 
said  Thomas  Roe  or  since  his  decease  by  the  said  John  Doe;  and  that 
the  said  Richard  Roe  and  William  Roe  might  be  declared  to  make  good 
such  parts  of  the  said  dividends  as  should  appear  to  have  been  received 
by  or  which  ought  to  have  been  received  by  their  testator,  the  said 
Thomas  Roe,  out  of  the  said  assets  of  the  said  Thomas  Roe,  and  that 

1.  See,  generally,  supra,  note  i,  p.  618. 
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they  might  admit  assets  of  the  said  testator  sufficient  for  that  purpose, 
or  that  an  account  might  be  taken  of  the  estate  and  effects  of  the 
said  Thomas  Roe  come  to  their  or  either  of  their  hands,  and  of  the 
application  thereof.  And  that  the  said  John  Doe  might  be  decreed 
to  make  good  out  of  his  own  proper  moneys  what  should  be  found 
due  to  the  said  complamants  in  respect  of  the  said  dividends  and 
interest  of  the  said  sum  oi  five  thousand  six  hundred  and  sevetity-four 
pounds,  three  per  cent,  consolidated  bank  annuities  that  had  been  or 
that  might  or  ought  to  have  been  received,  and  which  had  been 
accordingly  applied  by  him  or  with  his  knowledge,  privity  or  concur- 
rence, and  that  it  might  be  referred  to  one  of  the  masters  of  this 
honorable  court  to  take  the  said  accounts,  and  praying  for  further 
relief.  And  your  orator  further  showeth  unto  your  lordship  that  the 
said  defendant  John  Doe  appeared  to  the  said  bill  and  put  in  his 
answer  thereto,  and  the  same  bill  having  been  amended,  the  said 
defendant  appeared  to  the  said  amended  bill,  and  put  in  a  further 
answer  thereto.  As  in  and  by  the  said  bill  and  answers  now  as  of 
record  in  this  honorable  court,  reference  being  thereto  had,  will  appear. 
And  your  orator  further  showeth  unto  your  lordship  that  on  or  about 
the  seventeenth  of  April,  i82S,  the  said  yohn  Doe  exhibited  his  bill  of 
complaint  in  this  honorable  court  against  the  said  George  Jones  and 
Catherine  his  wife,  and  the  said  Francis  Fern,  thereby  stating  such 
several  matters  and  things  as  are  therein  for  that  purpose  stated,  and 
praying  that  it  might  be  declared  by  the  decree  of  this  honorable 
court  that  the  said  George  Jones  and  Catherine  his  wife  were  not 
entitled  under  the  circumstances  thereinbefore  stated  to  call  upon  the 
%di\^  John  Doe  to  make  good  the  dividends  upon  the  said  sum  oi  five 
thousand  six  hundred  and  seventy-four  i^o\xvif\%,  three  per  cent,  consoli- 
dated bank  annuities  received  by  the  said  Thomas  Roe,  or  any  part 
thereof,  or  if  it  should  appear  to  this  honorable  court  that  the  said 
John  Doe  was  liable  to  make  satisfaction  for  the  same  or  any  part 
thereof,  then  that  the  sdad  John  Doe  might  be  declared  entitled  to  be 
repaid  such  sum  as  he  should  be  obliged  to  pay  in  respect  of  the 
aforesaid  claim  out  of  the  assets  of  the  said  testator  Thomas  Roe 
come  to  the  hands  of  the  said  Francis  Fern,  as  his  personal  repre- 
sentative, or  of  any  other  person  by  his  order  or  for  his  use;  and  that 
the  said  Francis  Fern  might  admit  assets  of  his  said  testator,  Thomas 
Roe,  sufficient  for  that  purpose,  or  otherwise  that  an  account  might  be 
taken  of  the  personal  estate  and  effects  of  the  said  Thomas  Roe 
received  by  the  said  Francis  Fern  or  by  his  order  or  for  his  use,  or 
which  without  his  wilful  neglect  might  have  been  received  by  him. 
and  of  the  application  thereof,  and  that  the  said  testator's  personal 
estate  might  be  applied  so  far  as  the  same  would  extend  in  satisfac- 
tion to  the  said  John  Doe  of  what  he  should  be  compelled  to  pay  to 
the  said  George  Jones  and  Catherine  his  wife  in  respect  of  their  afore- 
said claims,  and  also  praying  for  further  relief.  And  your  orator 
further  showeth  unto  your  lordship  that  the  said  George  Jones  and 
Catherine  his  wife  and  Francis  Fern,  being  duly  served  with  process, 
appeared  to  the  said  bill,  and  the  said  George  Jones  alone  put  in  his 
answer  thereto.  As  in  and  by  the  said  bill  and  answer  now  as  of 
record  in  this  honorable  court,  reference  being  thereunto  had,  will 
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appear.  And  your  orator  further  showeth  that  before  any  further  or 
other  proceedings  were  had  in  the  said  cause  the  %d\diJohn  Doe  departed 
this  Ufe,  having  first  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  on  or  about  the  tenth  day  oi  May,  1772, 
and  thereof  appointed  your  orator  sole  executor,  and  your  orator  hath 
since  his  decease  duly  proved  the  said  will  in  the  proper  Ecclesias- 
tical Court,  and  thereby  become  his  legal  personal  representative. 
As  in  and  by  the  said  will  and  the  probate  thereof  when  produced  will 
appear.  And  your  orator  further  showeth  that  the  said  suit  and  pro- 
ceedings having  become  abated  by  the  death  of  the  saXd.  John  Doe, 
your  orator  is,  as  he  is  advised,  as  the  personal  representative  of  the 
said  John  Doe,  entitled  to  have  the  same  suit  and  proceedings  revived 
against  the  said  George  /ones  and  Catherine  his  wife  and  the  said 
Francis  Fern  to  the  same  plight  and  condition  in  which  the  same  were 
at  the  time  of  the  death  of  the  said  John  Doe.  To  the  end  therefore 
that  the  said  suit  and  all  the  other  proceedings  therein  may  stand 
revived  against  the  said  George  Jones  and  Catherine  his  wife  and  the 
said  Francis  Fern,  and  be  in  the  same  plight  and  condition  as  the 
same  were  at  the  time  of  the  said  abatement,  or  that  the  said  defend- 
ants may  show  good  cause  to  the  contrary;  and  that  the  said  Catherine 
Jones  and  Francis  Fern  may  answer  the  said  original  bill,  and  that 
your  orator  may  have  the  benefit  of  the  said  suit  and  of  all  the  pro- 
ceedings therein.  May  it  please  your  lordship  to  grant  unto  your 
orator  his  Majesty's  most  gracious  writ  of  subpoena  to  revive  (and 
answer)  issuing  out  of  and  under  the  seal  of  this  honorable  court,  to 
be  directed  to  the  said  George  Jones  and  Catherine  his  wife  and  Francis 
Fern,  commanding  them  on  a  certain  day  and  under  a  certain  pain,  to 
be  therein  limited,  personally  to  be  and  appear  before  your  lordship 
in  this  honorable  court,  and  then  and  there  (to  answer  the  premises 
and)  to  show  cause,  if  they  can,  why  the  said  suit  and  proceedings 
therein  had  should  not  stand  and  be  revived  against  them,  and  be 
in  the  same  plight  and  condition  as  the  same  were  at  the  time  of  the 
abatement  thereof,  and  further  to  stand  to  and  abide  such  order  and 
decree  in  the  premises  as  to  your  lordship  shall  seem  meet.  And  your 
orator  shall  ever  pray.  etc. 

{Signature^ 

b.  Order  to  Plead  op  Demur  to  Bill.* 
Form  No.  17998.* 

(3  Barb.  Ch.  Pr.  217,  No.  298.) 
{Title  of  court.) 

John  Doe  '\ 

against  1 

Nathan  Hale  and  Francis  Fern,  as  Executors  { 
of  Richard  Roe,  deceased.  J 

On  filing  bill  of  revivor  against  Nathan  Hale  and  Francis  Fern, 
executors  of  Richard  Roe,  and  on  motion  oi  Jeremiah  Mason,  solicitor 
for   complainant,  ordered   that  the    said  defendants  do,  within  ten 

1.  For  the  formal  parts  of  an  order  in        2.  See,  generally,  supra,    note    i,  p. 
a    particular  jurisdiction   see  the  title     618. 
Orders,  vol.  13,  p.  356. 
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days  after  service  of  a  copy  of  said  bill,  plead  or  demur  to  the  same, 
or  that  in  default  thereof  this  suit  be  revived  and  proceed  in  the 
names  of  the  said  Nathan  Hale  and  Francis  Eern,  executors  as  afore- 
said, as  defendants. 

Reuben  Walworth,  Chancellor. 

c.  Affidavit  to  Obtain  Order  to  Revive  on  Failure  of  Defendant  to  Plead 

OP  Demur  to  Bill.' 

Form  No.  17999.' 

(3  Barb.  Ch.  Pr.  217,  No.  299.) 

{Title  of  court  and  cause  and  venue. ^ 

Jeremiah  Mason,  solicitor  for  the  complainant  in  this  cause,  being 
duly  sworn,  deposeth  and  saith,  that  the  defendants,  Nathan  Hale 
and  Francis  Fern,  have  appeared  in  said  cause;  that  on  the  twelfth 
day  of  September  last  this  deponent  personally  served  upon  Oliver 
Ellsworth,  Esq.,  solicitor  for  said  defendants,  a  copy  of  the  bill  of 
complaint  filed  in  this  cause,  with  notice  that  an  order  had  been 
entered,  requiring  said  defendants  to  plead  or  demur  to  said  bill 
within  ten  days  after  such  service,  or  that  in  default  thereof  this  suit 
would  be  revived  and  proceed  in  their  names  as  defendants;  that 
although  more  than  ten  days  have  elapsed  since  such  service,  the 
said  defendants  have  not,  nor  hath  either  of  them,  put  in  any  plea 
or  demurrer  to  said  bill. 

{Signature  and  jurat  as  in  Form  No.  8805.') 

d.  Order  to  Revive  on  Failure  of  Defendant  to  Plead  or  Demur  to  Bill.* 

Form  No.  18000. 

(3  Barb.  Ch.  Pr.  218,  No.  300.) 

{Title  of  court  and  cause.') 

On   reading  and  filing  an  affidavit  showing  the    default   of   the 

1.  Necessity  of  Affidavit.  —  If  the  de-  For  the  formal  parts  of  an  order  in  a 
fendant  appears  and  does  not,  within  particular  jurisdiction  see  the  title 
ten  days  after  service  of  a  copy  of  the     Orders,  vol.  13,  p.  356. 

bill,  plead  or  demur  to  the  same,  the  Precedent. —  In  Fennimore  z/.  Rahow, 

complainant,  upon  filing  an  affidavit  of  i   Del.  Ch.   88,   the  order  to  revive  for 

I  he  facts,  may  have  an  order  of  course  want  of  answer  to  bill  of  revivor   was 

that  the  suit  be  revived  and  proceed  in  in  part  as  follows: 

the  name  of  the  new  parties.     2  Barb.  "  And  now,  to  wit,  this  sjth  day  of 

Ch.  Pr.  364.  August,     i8rg,     upon     motion    of    the 

For  the  formal  parts   of  an  affidavit  solicitor    upon    the  part   of   the    com- 

in  a  particular  jurisdiction  see  the  title  plainants,    and    it    appearing    to    the 

Afpuiavits,  vol.  I,  p.  548.  Chancellor    that    the    said    defendant 

2.  See  supra,  note  r,  this  page.  hath  not  answered  the  said  bill  of  com- 

3.  Authority  to  Issue  Order. —  If  the  plaint  according  to  the  rule,  nor  shown 
defendant  appears  and  does  not,  within  any  cause  against  the  prayer  of  the 
ten  days  after  service  of  a  copy  of  the  said  bill:  It  is  ordered  by  the  Chan- 
bill,  plead  or  demur  to  the  same,  the  cellor,  that  the  said  suit,  proceedings 
complainant,  upon  filing  an  affidavit  of  and  decree,  in  the  said  bill  of  revivor 
the  facts,  may  have  an  order  of  course  mentioned  and  set  forth,  stand  re- 
that  the  suit  be  revived  and  proceed  in  vived."  The  remainder  of  the  order, 
the  names  of  the  new  parties.  2  Barb,  which  was  set  out  in  substance,  related 
Ch.  Pr.  364.  to  the  payment  of  costs. 
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defendants,  Nathan  Hale  and  Francis  Fern,  executors  of  Richard 
Roe,  in  not  pleading  or  demurring  to  the  bill  of  revivor  filed  in  this 
cause,  within  the  time  required  by  the  order  of  this  court  made  on 
the  tenth  day  of  September  last;  and  on  motion  of  Mr.  Jeremiah  Mason, 
solicitor  for  the  complainant,  no  one  appearing  on  the  part  of  the 
defendants,  ordered  that  this  suit  stand  revived,  and  proceed  against 
the  said  Nathan  Hale  and  Francis  Fern,  executors  as  aforesaid,  as 
defendants. 

John  Marshall,  Chancellor. 

e.  Order  that  Complainant  Obtain  Order  to  Revive  or  that  Bill  be 

Dismissed.' 

Form  No.  i  8  o  o  i  .* 

(3  Barb.  Ch.  Pr.  218,  No.  301.) 

(^Title  of  court  and  cause.^ 

On  reading  and  filing  an  affidavit  showing  the  default  of  the  com- 
plainant in  not  obtaining  an  order  to  revive  this  suit,  on  motion  of 
Oliver  Ellsworth,  solicitor  for  defendants,  and  on  hearing  Mr.  Jere- 
miah Mason,  solicitor  for  the  complainant,  in  opposition  thereto; 
ordered  that  the  complainant  do  proceed  and  obtain  such  order  to 
revive,  within  ten  days  after  notice  of  this  order,  or  that  the  bill  of 
revivor  filed  in  this  cause  be  dismissed,  with  costs  (or  that  said 
defendants  be  at  liberty  to  draw  up  such  order^. 

John  Marshall,  Chancellor. 

f.  Demurrer  to  Bill.* 

1.  Anthority  to  Issne  Order. —  If  the  administrator,  a  demurrer  will  He. 
complainant  does  not  proceed  to  obtain  Story's  Eq.  PI.,  §§618,  619;  Cooper's 
an  order  to  revive,  the  defendant  may  Eq.  PI.  210;  2  Barb.  Ch.  Pr.  366. 
move  that  he  proceed  to  revive  within  For  Want  of  Sufficient  Interest.  —  A 
ten  days  or  that  the  bill  of  revivor  be  demurrer  will  lie  to  a  bill  of  revivor 
dismissed.  2  Barb.  Ch.  Pr.  364;  Bol-  for  want  of  sufficient  interest.  Ordi- 
ton  V.  Bolton,  2  Sim.  &  St.  371;  Troward  narily,  a  defendant  is  not  entitled  to  a 
V.  Bingham,  4  Sim.  483.  bill  of  revivor,  unless  he  has  an  interest 

For  the  formal  parts  of   an  order  in  in  the  further  proceedings  or  can  derive 

a  particular   jurisdiction   see   the  title  a  benefit  from  them;  as,  for  example, 

Orders,  vol.  13,  p.  356.  after  a  decree  to  account  or  after  a  ver- 

2.  See,  generally,  supra,  note  l,  this  diet  on  an  issue  of  legitimacy  directed  in 
page.  the  cause ;  for  in  such  cases  the  benefit  of 

3.  When  Demurrer  -will  Lie,  in  Gen-  the  revivor  to  him  is  manifest.  Story's 
eral.  —  If  a  bill  of  revivor  does  not  show  Eq.  PL,  §§617,621;  2  Barb.  Ch.  Pr.  366. 
a  sufficient  ground  for  reviving  the  suit  But  where  the  proceedings  have  not 
or  any  part  of  it,  either  by  or  against  gone  to  any  decree,  but  merely  to  de- 
the  person  by  or  against  whom  it  was  cretal  orders,  and  the  defendant  has 
brought,  the  defendant  may  by  de-  no  further  interest  in  the  prosecution 
murrer  show  cause  against  the  revival,  of  the  suit  than  merely  to  dissolve  an 
Story's  Eq.  PI.,  §  617.  injunction    obtained    under    an    inter- 

For  Want  of  Privity.  —  A  demurrer  locutory  order,  and  to  proceed  at  law,  a 
will  lie  to  a  bill  of  revivor  for  want  of  demurrer  will  lie;  for  he  has  no  inter- 
privity;  thus,  if  an  administrator  de  est  in  the  further  proceedings,  and  he 
bonis  non  seeks  by  a  pure  bill  of  revivor  has  another  remedy  to  put  an  end  to 
to  revive  a  decree  taken  by  a  former     the  suit  in   equity  and  to  dissolve  the 
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Form  No.  18002.' 

(3  Barb.  Ch.  Pr.  219,  No.  302.) 

In  Chancery. 

Before  the  Chancellor. 

The  demurrer  of  Richard  Roe,  defendant,  to  the  bill  of  revivor  of 
yi7^«Z>^^,  administrator,  etc.,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  bill  to 
be  true,  in  such  manner  and  form  as  the  same  are  therein  set  forth, 
doth  demur  thereto;  and  for  cause  of  demurrer  showeth  that  the 
said  complainant,  as  administrator  de  bonis  non  of  Samuel  Short,  who 
was  administrator  of  William  West,  deceased,  in  the  said  bill  named, 
prays  in  his  said  bill  that  the  proceedings  in  such  bill  stated  to  be 
abated  by  the  death  of  the  said  Samuel  Short  may  be  revived; 
whereas  it  appears  by  the  said  complainant's  bill  that  there  is  no 
privity  between  the  said  complainant,  as  administrator  de  bonis  non 


injunction.  Story's  Eq.  PL,  §  621; 
2  Barb.  Ch.  Pr.  367;  Horwood  v. 
Schmedes.   T2  Ves.  Jr.   311. 

When  Costs  Only  are  Sought.  —  In 
general,  a  suit  will  not  be  revived  for 
the  purpose  of  deciding  the  question  of 
costs  only,  and  if  a  bill  is  brought  for 
that  purpose  it  is  demurrable.  2  Barb. 
Ch.  Pr.  367;  Story's  Eq.  PI.,  §  620. 

For  Imperfection  in  Frame  of  Bill  — 
In  General.  —  A  demurrer  will  lie  to  a 
bill  of  revivor  for  some  imperfection  in 
the  frame  of  the  bill.  Story's  Eq.  PL, 
§  617;  Cooper's  Eq.  PL  210. 

Improper  Parties.  —  If  the  proper  par- 
lies to  the  bill  of  revivor  are  not  made, 
it  is  demurrable;  as,  if  there  is  a  suit 
by  tenants  in  common,  and  one  of  them 
dies,  the  representative  of  the  deceased 
tenant  in  common  cannot  exhibit  a  bill 
of  revivor  without  making  the  surviv- 
ing tenant  in  common  a  party  to  the 
bill,  either  as  a  co-complainant  or  as  a 
co-defendant.  Story's  Eq.  PL,  §  622; 
2  Barb.  Ch.  Pr.  367;  Fallowes  v.  Will-  • 
iamson,  11  Ves.  Jr.  306.  So,  if  the 
defendant  in  a  bill  of  discovery  has  an- 
swered, and  the  suit  afterward  abates 
by  his  death,  a  bill  of  revivor  will  not 
lie,  for  the  object  of  the  bill  has  been 
already  obtained,  and  the  complainant 
has  no  further  interest  to  revive  it. 
Story's  Eq.  PL,  §623;  2  Barb.  Ch.  Pr. 
367;  Gould  V.  Barnes,  i  Dick.  133. 
But  a  bill  of  revivor  cannot  be  de- 
murred to  for  want  of  a  party  who  was 
not  before  the  court  at  the  time  the  suit 
abated,  although  the  suit  might  have 
been  imperfect  without  such  new  party; 
for  it  is  not  the  office  of  a  bill  of  revivor 
to  correct  such  imperfection,  but  merely 


to  put  the  cause  in  the  same  plight  in 
which  it  was  at  the  time  of  the  abate- 
ment. Story's  Eq.  PL,  §  624;  2  Barb. 
Ch.  Pr.  367;  Metcalfe  v.  Metcalfe,  I 
Keen  74.  Neither  will  a  demurrer  lie 
for  want  of  a  party  who  has  not  ap- 
peared to  the  original  bill.  2  Barb.  Ch. 
Pr.  368;  Crawfoot  v.  Mander,  9  Sim.  396. 

Material  Facts  Not  Stated.  —  If  the 
material  facts  to  support  a  revivor  are 
not  stated,  the  bill  will  be  demurrable. 
Story's  Eq.  PL,  §  625;  2  Barb.  Ch.  Pr. 
368.  Thus,  if  an  executor  seeking  to 
revive  should  not  state  in  his  bill  that 
he  had  proved  the  will  of  his  testator, 
or  if  a  person  seeking  to  revive  as 
administrator  should  not  state  that  he 
has  taken  out  administration,  the  bill 
would  be  demurrable.  Story's  Eq.  PL, 
§  625;  2  Barb.  Ch.  Pr.  368;  Humphreys 
V.  Ingledon,  i  P.  Wms.  752. 

Not  Enough  of  Original  Bill  Stated.  — 
A  bill  of  revivor  should  also  set  forth 
so  much  of  the  original  bill  as  will 
show  that  the  complainant  has  a  right 
to  revive  the  suit,  and  that  the  defend- 
ants are  the  proper  parties  against 
whom  the  revival  is  to  be.  Therefore, 
if  it  should  appear  that  the  complain- 
ant is  not  the  proper  person  to  revive, 
or  that  the  defendant  is  not  the  proper 
party  against  whom  the  suit  should  be 
revived,  because  he  is  not  in  the  chain 
of  representation,  a  demurrer  will  lie. 
Story's  Eq.  PL,  §  626;  2  Barb.  Ch.  Pr. 
368;  Phelps  V.  Sproule,  4  Sim.  31S. 

For  the  formal  parts  of  a  demurrer  in 
a  particular  jurisdiction  see  the  title 
Demurrers,  vol.  6,  p.  294. 

1.  See,  generally,  supra,  note  3,  p. 
632. 
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of  Samuel  Short,  and  this  defendant,  to  enable  the  said  complainant 
to  call  on  this  defendant  for  payment  of  any  debt  due  to  the  estate 
of  the  said  William  West. 

Wherefore,  and  for  divers  other  defects  and  causes  of  demurrer 
appearing  in  the  said  bill  of  revivor,  this  defendant  doth  demur 
thereto,  and  demands  the  judgment  of  this  honorable  court  whether 
he  shall  be  compelled  to  make  any  answer  to  the  said  bill;  and  prays 
to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf  most 
wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 


g.  Plea  to  Bill.' 

Form  No.  18003.' 

(3  Barb.  Ch.  Pr.  219,  No.  302.) 

In  Chancery. 

Before  the  Chancellor. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  revivor  oi  John 
Doe,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  bill 
of  complaint  mentioned  and  contained,   to  be  true,   in    such  sort. 


1.  When  Flea  Lies,  in  General.  —  If  a 

bill  of  revivor  is  brought  without  suf- 
ficient cause  to  revive,  and  this  fact  is 
not  apparent  on  the  face  of  the  bill,  the 
defendant  may  plead  the  matter  neces- 
sary to  show  that  the  complainant  is 
not  entitled  to  revive  the  suit  against 
him;  or,  if  the  complainant  is  not  en- 
titled to  revive  the  suit  at  all,  though  a 
title  is  stated  in  the  bill,  so  that  the  de- 
fendant cannot  demur,  the  objection  to 
the  complainant's  title  may  be  taken 
by  way  of  plea.  2  Barb.  Ch.  Pr.  368; 
Story's  Eq.  PI.,  §  829. 

Want  of  proper  parties  may  be  pleaded 
to  a  bill  of  revivor.  2  Barb.  C-h.  Pr. 
369;  Story's  Eq.  PI.,  ^  830.  As,  if  a 
suit  is  by  tenants  in  common  and  one 
dies,  the  representative  of  the  deceased 
tenant  in  common  must  make  the  sur- 
viving  tenant  in  common  a  party  to  a 
revivor  by  him;  and  if  the  objection 
does  not  sufficiently  appear  on  the  face 
of  the  bill  to  ground  a  demurrer,  it 
may  be  taken  advantage  of  by  way  of 
plea.  Story's  Eq.  PI.,  §  830;  Fallowes 
V.  Williamson,  il  Ves.  Jr.  306. 

Statute  of  Limitations. —  If  a  person 
who  is  entitled  to  revive  a  suit  does 
not  proceed  in  due  time,  he  may  be 
barred  by  the  statute  of  limitations  of 
actions  which  may  be  pleaded  to  a 
bill  of  revivor  afterward  filed.  Story's 
Eq.   PI.,  §  831;  2  Barb.   Ch.  Pr.  368. 


As,  for  example,  if  the  bill  in  equity  be 
for  an  account,  or  other  personal  de- 
mand, a  plea  that  the  suit  has  not  been 
revived  within  six  years  since  the 
abatement  by  the  death  of  the  intes- 
tate (who  was  the  original  plaintiff), 
will  be  a  good  bar.  Story's  Eq.  PI., 
§  831;  Hollingshead's  Case,  i  P.  Wms. 
742;  Egremont  v.  Hamilton,    i   Ball.  & 

B.  531;    Perry   v.   Jenkins,    i    Myl.    & 

C.  118.  But  in  such  a  case  the  plea 
should  set  forth  that  the  six  years  have 
elapsed  since  the  taking  out  of  ad- 
ministration by  the  personal  representa- 
tive, who  seeks  to  revive  the  suit;  for 
the  bar  does  not  begin  to  run  until  an 
administration  is  taken  out.  Story's 
Eq.  PI.,  I  831;  Perry  v.  Jenkins,  i  Myl. 
&  C.  118;  Murray  v.  East  India  Co..  5 
B    &  Aid.  204,  7  E.  C.  L.  6(=). 

Pleading  Matter  Once  Pleaded.  —  A  de- 
fendant to  a  bill  of  revivor  cannot  sup- 
port, as  a  defense,  a  plea  which  has 
been  pleaded  by  the  original  defendant 
and  overruled;  but  if  a  plea  has  been 
put  in.  and  the  original  defendant  has 
died  before  argument,  the  defendant  to 
the  bill  of  revivor  may  plead  the  same 
matter  de  novo.     2  Barb.  Ch.  Pr.  369. 

For  the  formal  parts  of  a  plea  in  a  par- 
ticular jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  918. 

2.  See,  generally,  supra,  note  i,  this 
page. 
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manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  for 
plea  to  the  whole  of  the  said  bill,  saith  that  the  said  complainant  is 
not,  as  stated  in  the  said  bill  of  revivor,  the  personal  representative 
of  Samuel  Short,  deceased,  the  testator  therein  named,  and  as  such 
entitled  to  revive  the  said  suit,  in  the  said  bill  of  revivor  mentioned, 
against  this  defendant;  but  the  said  complainant  is  the  administrator 
only  of  Nathan  Hale,  late  of  Troy,  in  the  county  of  Rensselaer  and 
state  of  Nezv  York,  deceased,  who  died  intestate-  on  the  tenth  day  of 
May  last,  and  was  the  sole  executor  of  the  said  Samuel  Short;  and 
that  letters  of  administration  of  the  personal  estate  and  effects  of 
the  said  Samuel  Short,  unadministered  by  the  said  Nathan  Hale,  in 
his  lifetime,  have,  since  the  death  of  the  said  Nathan  Hale,  been 
duly  granted  by  the  surrogate  of  the  county  of  Rensselaer  to  William 
West,  of  Troy,  in  the  county  of  Rensselaer  and  state  of  New  York, 
who  thereby  became,  and  now  is,  the  legal  representative  of  the  said 
Samuel  Short. 

Therefore  this  defendant  demands  the  judgment  of  this  honorable 
court,  whether  he  shall  be  compelled  to  answer  the  said  com- 
plainant's bill  of  revivor;  and  prays  to  be  hence  dismissed  with  his 
reasonable  costs  in  this  behalf  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 

h.  Answer  to  Bill.' 
(1)  In  General. 

Form  No.  18004.* 

(3  Barb.  Ch.  Pr.  220,  No.  303.) 

In  Chancery, 

Before  the  Chancellor. 

The  answer  of  Richard  Roe,  executor  of  Samuel  Short,  deceased, 
defendant,  to  the  bill  of  revivor  oi  John  Doe,  complainant. 

This  defendant,  now,  and  at  all  times  hereafter,  saving  and  reserv- 
ing to  himself  all  manner  of  benefit  and  advantage  of  exception  to 

1.  Requisites  of  Answer,  Generally. —  be   expunged.     Nanney  •  ».    Totty,    11 

For   the    formal    parts    of    an    answer  Price  117. 

in    a    particular    jurisdiction     see    the  Matter  Shotuing  Irregularity  and Mis- 

title   Answers   in   Equity,    vol.    i,    p.  conduct.  — Matter,   in  an    answer  to  a 

854.  bill    of   revivor,   which    merely    shows 

Confined  to  What  Matter — In  General,  irregularity    and    misconduct    in    the 

—  The  answer  must  be  confined  to  such  former  proceedings  in  the  suit,  is  im- 

matter  as  is  called  for  by  the  bill  or  is  pertinent.     Wagstaflf  v.  Bryan,  i  Russ. 

material  for  the  defense  with  reference  &  M.  28. 

to  the  order  or  decree  which  may  be  Consent  that  Snit  be  Revived.  —  De- 
made  on  the  bill.  Other  matter  is  im-  fendant  may  by  his  answer  consent 
pertinent.  Wagstaff  v.  Bryan,  1  Russ.  that  the  suit  be  revived.  2  Barb.  Ch. 
&  M.  28.  Pr.  370. 

New  matter,  that  is,  matter  not  con-  Signature.  —  An   answer  to  a   bill  of 

tained  in  the  answer  to  the  original  bill,  revivor,  like  all  other  pleadings,  must 

must  not  be   stated.     Fretz  v.   Stover,  be    signed    by    counsel.     2    Barb.    Ch. 

22   Wall.  (U.  S.)  198;  Nanney  v.  Totty,  Pr.  370. 

II    Price    117.     And  if  new  matter  is  2.  See,  generally,  supra,  note  i,  this 

stated  it  will  be  impertinent  and   may  page. 
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the  many  errors  and  insufficiencies  in  the  complainant's  said  bill  of 
complaint  contained,  for  answer  thereunto,  or  unto  so  much  or  such 
parts  thereof  as  this  defendant  is  advised  is  material  for  him  to  make 
answer  unto;  he  answers  and  says  he  believes  it  to  be  true  {answer 
the  charges  in  the  bill,  in  same  manner  as  other  bills),  and  this  defend- 
ant saith,  that  he  is  a  stranger  to  the  several  other  matters  and 
things  in  the  said  bill  of  revivor  inquired  after;  but  submits  that 
the  said  suit,  and  the  proceedings  had  therein,  may  stand  and  be 
revived  against  him,  this  defendant,  as  such  executor  as  aforesaid. 
And  this  defendant  denies  all  unlawful  combination  and  confederacy 
in  the  said  bill  charged;  without  this,  that  any  other  matter  or  thing 
material  or  necessary  for  this  defendant  to  make  answer  unto,  and 
not  herein  or  hereby  well  or  sufficiently  answered  unto,  confessed  or 
avoided,  traversed  or  denied,  is  true,  to  the  knowledge  or  belief  of 
this  defendant.  All  which  matters  and  things  this  defendant  is 
ready  to  aver,  maintain  and  prove,  as  this  honorable  court  shall 
direct;  and  humbly  prays  to  be  hence  dismissed,  with  his  reasonable 
'costs  and  charges  in  that  behalf  most  wrongfully  sustained. 

Richard  Roe. 

Oliver  Ellsworth,  Solicitor  for  Defendant. 

Jeremiah  Mason,  of  Counsel. 

(2)  And  to  Original  Bill. 

Form  No.  18005.' 

(3  Barb.  Ch.  Pr.  221,  No.  304.) 

In  Chancery, 

Before  the  Chancellor. 

The  answer  of  Nathan  Hale,  executor  oi  Richard  Roe,  deceased,  to 
the  original  bill  of  John  Doe,  complainant,  against  the  said  Richard 
Roe,  defendant;  and  to  the  bill  of  revivor  of  the  said  John  Doe,  com- 
plainant, against  the  said  Nathan  Hale,  as  such  executor,  defendant. 

This  defendant,  now,  and  at  all  times  hereafter,  saving  and  reserv- 
ing unto  himself  all  manner  of  benefit  and  advantage  of  exception 
to  the  many  errors  and  insufficiencies  in  the  complainant's  said  bills 
of  complaint  respectively  contained,  for  answer  unto  the  said  bills 
respectively,  or  unto  so  much  or  such  parts  thereof  as  this  defend- 
ant is  advised  is  material  for  him  to  make  answer  unto;  he  answers 
and  says  as  follows,  that  is  to  say:  this  defendant,  for  answer  to  the 
said  original  bill,  says,  {answer  the  original  bill);  and  this  defendant 
further  answering  unto  the  said  complainant's  said  bill  of  revivor, 
answers  and  says,  that  {answer  bill  of  revivor). 

And  this  defendant  denies  all  and  all  manner  of  unlawful  combi- 
nation {concluding  as  in  Form  No.  ISOOJf). 

i.  Order  to  Revive  on  Answer  Consenting  to  Revival.' 

1.  See.  generally,  supra,  note  i,  p.  635.     revival  of  the  suit,  an  order  of  course 

2.  Authority  to  Iistte  Order.  —  If  the  may  be  entered  that  the  suit  stand  re- 
defendant  by  his  answer  consents  to  a    vived.     2  Barb.  Ch.  Pr.  365. 
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Form  No.  18006.' 

(3  Barb.  Ch.  Pr.  221,  No.  305.) 

{Title  of  court  and  cause. ^ 

On  reading  and  filing  the  answer  of  the  defendant,  Richard  RoCy 
to  the  bill  of  revivor  filed  herein,  submitting  that  this  suit  and  the 
proceedings  had  therein  may  stand  and  be  revived  against  him,  and 
on  reading  due  proof  of  service  of  notice  of  this  motion  on  the 
solicitor  for  the  said  defendant,  and  on  motion  oi  Jeremiah  Mason, 
solicitor  for  the  complainant,  ordered  that  this  suit  and  the  pro- 
ceedings had  therein  do  stand  and  be  revived  against  the  said 
defendant,  and  be  in  the  same  plight  and  condition  as  the  same  were 
in  at  the  time  of  the  abatement  thereof. 

John  Marshall,  Chancellor. 

2.  Proceedings  by  Petition,^ 

a.  By  Plaintiff,  to  Have  Suit  Commenced  Against  a  Defendant,  Who 
Subsequently  Deceased,  Revived  Against  Administrator  of  Such 
Defendant. 

(1)  Petition. 

Form  No.  i  8007.' 

(N.  H.  Ch.  Ct.  Rules  (56  N.  H.  619),  No.  17.) 

To  the  ySuperior^'^  Court. 
Hillsborough,  ss. 

John  Doe  against  Richard  Roe,  et  als. 
John  Dioe  says  that  Richard  Roe,  one  of  the  defendants  in  this  cause, 
died  on  or  about  the  tenth  day  ol  June,  iS92,  and  one  Nathan  Hale 
has  been  since  duly  appointed  administrator  of  his  estate;  wherefore 
he  prays  that  said  Nathan  Hale  may  be  duly  notified  to  appear  and 
defend  the  said  suit. 

John  Doe, 
h^  Jeremiah  Mason,  his  Attorney. 

(2)  Order  of  Notice  to  Defend.* 

1.  See,  generally,  supra,  note  2,  p.  636.      fessed.     Ch.  Ct.  Rules,  (56  N.  H.  6og), 

2.  Necessity    of    Petition.  —  In    New     No.  2S. 

Hampshire,  it  is  provided   that  no  pro-  For  the  formal  parts  of  a  petition  in  a 
ceeding   in    equity  shall  be    abated,    if  particular  jurisdiction  consult  the  title 
the  person  who  shall  become  interested  Petitions,  vol.  13,  p.  887. 
shall,    on    his    petition     briefly    setting  3.  New  Hampshire.  —  Ch.   Ct.    Rules 
forth   his   relation   to  the  cause,  be  ad-  (56  N.  H.  609),  No.  28. 
mitted   to    prosecute    or    defend   as   a  4.  The  word  '"  Superior "  has  been  sub- 
party  thereto;  nor  if  such  person,  upon  stituted    for    the    word    "Circuit,"    the 
petition    of   the    adverse    party    briefly  former  being  at  present  the  proper  court 
stating  his  relation  to  the  cause,  shall  in  which  to  institute   the  proceedings, 
be  by  order  of  the  court   duly  notified  N.  H.  Laws  (1901),  c.  78. 
to  appear  therein.      If   the  person    so  5.  For  the  formal  parts  of  an  order  in 
notified  shall  neglect  to  appear,  the  bill  a    particular    jurisdiction    consult    the 
shall  be  taken   as  against  him  as  con-  title  Orders,  vol.  13,  p.  356. 
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Form  No.  18008.* 

(N.  H.  Ch.  Ct.  Rules  (56  N.  H.  619),  No.  17.) 

{Venue  and  title  of  court  as  in  Form  No.  13Jf.91.) 

Upon  the  foregoing  petition,  it  is  ordered  that  said  John  Doe 
notify  the  said  Nathan  Hale  to  appear  at  the  next  term  of  said  court, 
to  be  held  at  Manchester^  on  the  third  Tuesday  of  March  next,  and 
defend  the  said  suit,  —  otherwise,  the  said  bill  shall  be  taken  as 
confessed  against  him,  by  giving  to  him  in  hand,  or  leaving  at  his 
usual  place  of  abode,  a  true  and  attested  copy  of  this  petition  and 
order  at  Xt^sX.  fourteen  days  before  said  term. 

Calvin  Clark,  Clerk, 

(8)  Answer.2 

Form  No.  18009.' 

(N.  H.  Ch.  Ct.  Rules  (56  N.  H.  619),  No.  18.) 

{Title  of  court  and  cause  as  in  Form  No.  15251.) 
Nathan  Hale,  who  has  been  notified  by  order  of  said  court  to 
appear  and  defend  said  bill,  as  administrator  of  the  said  Richard  Roe, 
deceased,  says  that  he  is  not  and  never  has  been  appointed  adminis- 
trator of  the  estate  of  said  Richard  Roe;  wherefore  he  prays  he  may 
be  dismissed  with  costs. 

Nathan  Hale, 
^y  Jeremiah  Mason,  his  Attorney. 


b.  By  Administrator  of  Deceased  Plaintiff,  to  Have  Suit  Commenced  by 
Such  Plaintiff  Revived  in  Favor  of  the  Administrator. 

(1)  Petition. 3 

Form  No.  i  8010.' 

(N.  H.  Ch.  Ct.  Rules  (56  N.  H.  618),  No.  15.) 

{Title  of  court  and  cause  as  in  Form  No.  18007.) 

Nathan  Hale,  oi  Manchester,  in  said  county,  says  thzt  John  Doe,  the 
said  plaintiff,  died  intestate,  on  the  tetith  day  of  June,  i875,  and  the 
said  Nathan  Hale  wa.s,  at  the  court  of  probate  for  said  county,  held  at 
Manchester,  on  the  third  Tuesday  of  August,  iS75,  duly  appointed 
administrator  of  the  estate  of  said  deceased;  wherefore  he  prays  that 
he  may  be  admitted  to  prosecute  said  bill. 

Nathan  Hale. 

(2)  Order  Reviving.* 

1.  JVew  Hampshire.  —  Ch.  Ct.  Rules  3.  For  the  formal  parts  of  a  petition  in 
(56  N.  H.  6og),  No.  28.  a   particular   jurisdiction    consult    the 

2.  For  the  formal  parts  of  an   answer     title  Petitions,  vol.  13,  p.  887. 

in  equity  in  a  particular  jurisdiction  4.  For  the  formal  parts  of  an  order  in 
see  the  title  Answers  IN  Equity,  vol.  I,  a  particular  jurisdiction  consult  the 
p.  854.  title  Orders,  vol.  13,  p.  356. 
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Form  No.  i  8  o  i  i  .' 
(N.  H.  Ch.  Ct.  Rules  (56  N.  H.  618).  No.  15.) 

(^Venue  and  title  of  court  as  in  Form  No.  13491.) 
And  thereupon  it  is  ordered  that  said  Nathan  Hale  be  admitted  to 
prosecute  said  bill. 

Calvin  Clark.,  Clerk. 


3.  Bill  in  Nature  of  Bill  of  Revivor.^ 

Form  No.  i  80  12.* 

(3  Barb.  Ch.  Pr.  232,  No.  313.) 

(  Venue  and  address^ 

Complaining  showeth  unto  your  honor,  your  ov?itor  John  Doe,  of  the 
city  of  Albany,  merchant,  that  on  or  about  the  tenth  day  of  May,  a.  d. 
iZJi-O,  one  Richard  Roe,  of  said  city  of  Albany,  filed  his  bill  of  com- 
plaint in  this  honorable  court  against  Samuel  Short,  of  said  city  of 
Albany,  thereby  stating  (set  forth  the  material  parts  of  the  bill  for  the 


1.  Ne7v  Hampshire.  —  Ch.  Ct.  Rules 
(56  N.  H.  609),  No.  23. 

2.  Bill  of  Revivor  Distinguished.  —  The 
distinction  between  bills  of  revivor  and 
bills  in  the  nature  of  bills  of  revivor 
seems  to  be  that  the  former  in  case  of 
death  are  founded  upon  privity  of 
blood,  or  representation  by  operation 
of  law;  the  latter,  upon  privity  of  estate, 
or  title  by  the  act  of  the  party.  In  the 
former  case,  nothing  can  be  in  contest 
except  whether  the  party  be  heir  or 
personal  representative;  in  the  latter, 
the  nature  and  operation  of  the  whole 
act  by  which  the  privity  of  estate  oT 
title  is  created  is  open  to  controversy. 
2  Barb.  Ch.  Pr.  406. 

Beqaisites  of  Bill,  Generally.  —  For 
the  formal  parts  of  a  bill  in  equity  in  a 
particular  jurisdiction  see  the  title  Bills 
IN  Equity,  vol.  3,  p.  417. 

Same  Facts  Stated  as  in  Bill  of  Bevivor. 
—  An  original  bill  in  the  nature  of  a  bill 
of  revivor  should,  in  general,  state  the 
same  facts  as  a  bill  of  revivor.  2  Barb. 
Ch.  Pr.  408;  Story's  Eq.  PI.,  §  386. 
See  supra,  note  i,  p.  618. 

Manner  of  transmission  of  interest  of 
party  deceased  must  be  stated.  Pingree 
V.  Coffin,  12  Gray  (Mass.)  288;  2  Barb. 
Ch.  Pr.  408;  Story's  Eq.  PI.,  §  386. 

Validity  of  transmission  of  interest  of 
the  party  deceased  must  be  charged. 
2  Barb.  Ch.  Pr.  408;  Story's  Eq.  PI.,  § 
386. 

Bights  accming  by  reason  of  transmis- 
sion of  the  interest  of  the  party  deceased 
must  be  stated.  2  Barb.  Ch.  Pr.  408; 
Story's  Eq.  PL,  §  386. 


Prayer.  —  The  prayer  should  be  that 
the  suit  may  be  revived  and  that  the 
complainant  have  the  benefit  of  the 
former  proceedings  therein.  2  Barb. 
Ch.  Pr.  408,  Story's  Eq.  PI.,  §  386. 

In  Curt.  Eq.  Prec.  118,  is  set  out  the 
following  prayer  of  an  original  bill  in 
the  nature  of  a  bill  of  revivor,  where 
a  bill  to  foreclose  a  mortgage  was 
brought  and  the  defendant  died,  after 
a  decree  referring  the  case  to  a  mas- 
ter, etc.,  leaving  a  will  under  which  the 
equity  of  redemption  was  supposed  to 
be  devised,  and  the  present  bill  was 
brought  against  the  heirs  and  devisees: 

"  And  that  in  case  it  shall  appear 
that  the  equity  of  redemption  of  the 
said  mortgaged  premises  descended 
upon  the  death  of  the  said  Richard  Roe 
to  the  said  William  Roe,  then  that  the 
said  suit  and  proceedings  therein  may 
stand  and  be  revived  against  the  said 
William  Roe,  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at 
the  time  of  the  abatement  thereof.  But 
in  case  it  shall  appear  that  the  said 
equity  of  redemption  was  devised  to 
the  said  Samuel  Short  dind  John  Doe, 
then  that  the  said  decree  made  on  the 
hearing  of  this  cause  may  be  prose- 
cuted and  carried  into  full  effect  against 
them,  the  said  Samuel  Short  a.ndJohn 
Doe,  in  the  same  manner  as  the  same 
might  have  been  prosecuted  against 
the  said  late  defendant,  Richard  Roe, 
and  that  all  necessary  directions  may 
be  given  for  efifectuating  the  several 
matters  aforesaid:  May  it  please,"  etc. 

3.  See  supra,  note  2,  this  page. 
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specific  performance  of  a  contract  to  convey  land^,  and  praying  (jetting 
out  the  prayer  verbatim).  That  the  said  Samuel  Short  being  served 
with  process  of  subpoena  appeared  to  the  said  bill  and  put  in  his 
answer  thereto,  and  that  the  said  Richard  Roe  replied  thereto,  and  that 
the  said  cause  being  at  issue,  witnesses  were  examined  on  both  sides 
and  proofs  closed,  as  by  the  said  bill,  answer  and  proceedings  now 
remaining  on  record  in  this  honorable  court,  reference  being  thereto 
had,  will  more  fully  appear.  And  your  orator  further  showeth  that 
before  any  further  proceedings  were  had  in  said  suit,  and  on  the 
seventeenth  day  oi  June,  in  the  year  aforesaid,  he,  the  said  Richard 
Roe,  departed  this  life,  leaving  Samuel  Roe,  the  other  defendant 
hereinafter  named,  his  only  son  and  heir  him  surviving,  and  having 
previously  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  t\\&  twentieth  day  oi  January,  a.  d.  i2>39,  and  executed 
and  attested  so  as  to  pass  real  estate,  and  having  thereby  given  and 
devised  the  said  messuage  and  hereditaments  so  contracted  to  be 
purchased  by  him  as  aforesaid  to  your  orator,  his  heirs  and  assigns, 
and  having  appointed  your  orator  sole  executor  thereof,  as  in  and 
by  the  said  will  when  produced  will  more  fully  appear. 

And  your  orator  further  showeth  that  the  said  will  was,  on  the 
tenth  day  of  August,  a.  d.  i2>J^0,  duly  proved  by  your  orator  before 
the  surrogate  of  the  county  of  Albany,  whereby  your  orator  became 
the  legal  personal  representative  of  the  said  Richard  Roe,  as  by  the 
letters  testamentary  issued  by  said  surrogate  will  more  fully  appear. 

And  your  orator  charges  that  by  virtue  of  the  devise  so  made  to 
your  orator  as  aforesaid,  he  is  entitled  to  stand  in  the  place  of  the 
said  Richard  Roe  with  respect  to  the  said  agreement  of  the  second  day 
of  January,  a.  d.  x^39,  and  to  have  the  same  specifically  performed, 
and  to  have  the  said  messuage  and  hereditaments  conveyed  by  the 
said  Samuel  Short  to  your  orator  and  his  heirs,  upon  payment  of  the 
said  sum  of  two  thousand  dollars,  which  sum  your  orator  hereby 
offers  to  pay. 

And  your  orator  charges  that  by  the  death  of  the  said  Richard  Roe 
the  said  suit  and  proceedings  became  abated,  but  that  your  orator 
is,  as  he  is  advised,  entitled  to  have  the  same  revived  against  the 
said  Samuel  Short,  and  to  have  the  same  relief  against  him  as  the 
said  Richard  Roe  would  be  entitled  to  if  he  were  still  alive. 

And  your  orator  charges  that  the  said  Samuel  Roe,  as  heir  at  law 
of  the  said  Richard  Roe,  sometimes,  though  without  any  grounds, 
questions  the  validity  of  the  said  devise  to  your  orator,  and  is 
therefore,  as  your  orator  is  advised,  a  necessary  party  to  this  suit. 

To  the  end  therefore,  that  the  said  defendants  may,  if  they  can, 
show  why  the  said  suit  and  proceedings  should  not  be  revived  and 
your  orator  have  the  relief  hereby  prayed,  and  may  upon  their  several 
and  respective  corporal  oaths,  according  to  the  best  and  utmost 
of  their  several  and  respective  knowledge,  remembrance,  informa- 
tion and  belief,  full,  true,  direct  and  perfect  answer  make  to  all  and 
singular  the  premises,  and  more  particularly  whether  (Here  set  out 
special  interrogatories  to  be  ansivered  by  the  defendants). 

And  that  it  may  be  declared  that  your  orator,  as  such  devisee  of 
tne  said  Richard  Roe,  as  aforesaid,  is  entitled  to  revive  the  said  suit 
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and  proceedings,  so  become  abated  as  aforesaid,  and  to  have  the 
benefit  thereof,  and  that  the  said  suit  and  proceedings  may  be 
decreed  to  stand  and  be  revived  accordingly  and  to  be  in  the  same 
plight  and  condition  as  they  were  in  at  the  time  of  the  said  abate- 
ment, and  that  your  orator  may  have  the  same  relief  against  the  said 
defendant  Samuel  Short  as  the  said  Richard  Roe  would  be  entitled  to 
if  he  were  still  living,  and  if  necessary  for  that  purpose  that  the 
said  will  of  the  said  Richard  Roe  may  be  established,  and  that  your 
orator  may  have  such  further  relief  or  may  have  such  other  relief 
as  the  nature  of  the  case  may  require  and  as  may  be  agreeable  to 
equity.     May  it  please  {concluding  as  in  Form  No.  17991). 

4.  Bill  of  Revivor  and  Supplement.^ 

Form  No.  i  8  o  i  3  .* 

(Equity  Draftsm.  431.) 

(^Address  as  in  Form  No.  4^65.) 

Humbly  complaining  show  unto  your  lordship  your  orators  yi^^w 
Doe  and  Richard  Doe,  both  of  Dover,  in  the  county  of  Kent,  Gents., 
executors  named  and  appointed  in  and  by  the  last  will  and  testament 
of  Satnuel  Doe,  late  of  said  Dover,  Gent.,  deceased,  that  on  or  about 
the  tenth  day  oi  July,  a.  d.  17Ji3,  the  said  Samuel  Doe  exhibited  his 
bill  of  complaint  in  this  honorable  court  against  Richard  Roe,  late  of 
said  Dover,  Gent.,  deceased,  thereby  praying  that  the  said  Richard 
Roe  might  be  decreed  by  this  honorable  court  to  come  to  a  just  and 
fair  account  with  the  said  Samuel  Doe  for  the  principal  and  interest 
then  due  and  owing  to  him  on  the  mortgage  security  in  the  said  bill 
mentioned,  and  might  pay  the  same  to  the  said  Samuel  Doe  by  a 
short  day  to  be  appointed  by  this  honorable  court,  together  with  his 
costs,  and  in  default  thereof  that  the  said  Richard  Roe  might  stand 
absolutely  barred  and  foreclosed  of  and  from  all  manner  of  benefit 
and  advantage  of  redemption  or  claim  in  or  to  the  residue  of  ttvo 
several   terms   of  Jive  hundred  years  and  four  hundred  years  in  the 

1.  Nature  of  Bill.  —  A  bill  of  revivor  bill  by  which   it  may  be  sustained.     3 

and  supplement  is  merely  a  compound  Daniell's    Ch.    Pr.    1722;     Bampton   v. 

of  a  supplemental  bill  and  a  bill  of  re-  Birchall,    5    Beav.    330.     The   original 

vivor,  and  not  only  continues  the  suit  bill  must  show  a  case  for  the  complain- 

which  has  abated,  but  supplies  any  de-  ant,  otherwise  the   new   matter   would 

feet  in  the  original  bill    arising   from  be  a  new  cause  in  court." 

subsequent  events.     Bowie  v.  Minter,  Eequisites  of  Bill,  Generally.  —  For  the 

2  Ala.  406;  Westcott  v.  Cady,  5  Johns,  formal  parts    of  a   bill  in  equity   in  a 

Ch,  (N.  Y.)  334;  Pendleton   v.   Fay,  3  particular  jurisdiction  see  the  title  Bills 

Paige  (N.  Y.)  204,  note.  iri  Equity,  vol.  3,  p.  417. 

In  Eastman  v.  Batchelder,  36  N.  H.  A  bill  of  revivor  and  supplement 
141,  the  court  says:  "  New  matter  may  must  be  framed  in  the  same  manner 
be  introduced  into  a  bill  of  revivor  and  as  a  supplemental  bill  and  a  bill  of  re- 
supplement,  so  that  defects  in  the  vivor.  2  Barb.  Ch.  Pr.  414. 
original  bill,  arising  from  subsequent  Supplemental  Matter  Verified.  —  Sup- 
events,  may  be  supplied.  Westcott  v.  plemental  matter  must  be  verified  by 
Cady,  5  Johns.  Ch.(N.  Y.)334;  Pendle-  affidavit.  Bowie  v.  Minter,  2  Ala.  406; 
ton  V.  Fay,  3  Paige  (N.  Y.)  204.  But  Pendleton  v.  Fay,  3  Paige  (N.  Y.)  204, 
this   cannot   be   done   with   any  effect  note. 

where  there  is  nothing  in  the  original  2.  See  supra,  note  i,  this  page. 
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respective  mortgaged  premises  in  the  said  bill  mentioned  and  every 
part  thereof.  And  the  said  defendant,  Richard  Roe,  having  been 
duly  served  with  process,  appeared  thereto,  and  departed  this  life  on 
or  about  the  txventy-third  day  of  January,  llJ^Jf,  without  having  put  in 
his  answer  to  the  said  bill.  And  your  orators  show  unto  your  lord- 
ship by  way  of  supplement  to  the  said  original  bill  that  the  said 
defendant,  Richard  Roe,  departed  this  life  intestate,  leaving  his  wife, 
Elizabeth  Roe,  the  defendant  hereinafter  named,  enciente  with  a 
child  since  born  and  named  Jane  Roe,  and  the  said  Jane  Roe  is  now 
sole  heiress  at  law  of  the  said  Richard  Roe,  deceased,  and  as  such 
entitled  to  the  reversion  and  remainder  of  the  freehold  part  of  the 
said  mortgaged  hereditament  and  premises  expectant  upon  the 
determination  of  the  said  term  oi  Jive  hundred  years  therein.  And 
your  orators  further  show  unto  your  lordship  that  on  or  about  the 
twelfth  day  of  August,  a.  d.  17J^Jf,  letters  of  administration  of  the  goods, 
chattels  and  effects  of  the  said  Richard  Roe,  deceased,  were  duly 
granted  by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
unto  his  widow,  the  said  Elizabeth  Roe,  who  is  thereby  become  his  sole 
personal  representative.  And  your  orators  further  show  unto  your 
lordship  that  the  said  complainant,  Samuel  Doe,  departed  this  life  on 
or  about  th.t  first  day  of  February,  IJJfS,  having  previously  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  on 
or  about  the  thirteenth  day  of  May,  17Jf2,  and  thereby  appointed 
your  orators  joint  executors,  and  on  or  about  the  fifth  day  oi  July, 
17^5,  your  orators  duly  proved  the  said  will  in  the  said  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  and  took  upon  themselves 
the  burthen  of  the  execution  thereof.  And  your  orators  further 
show  that  upon  the  death  of  the  said  Samuel  Doe,  the  said  two 
several  tttva?,  oi  five  hundred  ytdivs  and  four  hundred  years  became 
and  the  same  are  now  vested  absolutely  at  law  in  your  orators  as  his 
legal  personal  representatives,  subject,  nevertheless,  to  redemption 
on  payment  of  the  principal  money  and  interest  thereby  secured. 
And  your  orators  further  show  unto  your  lordship  that  the  said  suit 
having  become  abated  by  the  death  of  the  said  Richard  Roe,  your 
orators  are  advised  that  they,  as  the  personal  representatives  of  the 
said  Samuel  Doe,  deceased,  are  entitled  to  have  the  same  revived 
and  restored  as  against  the  said  Elizabeth  Roe  and  Jane  Roe  to  the 
same  plight  and  condition  which  it  was  in  at  the  time  of  the  death 
of  the  said  Richard  Roe,  and  to  have  the  same  relief  against  the  said 
Elizabeth  Roe  and  Jane  Roe.  To  the  end,  therefore,  that  the  said 
Elizabeth  Roe  and.  Jane  Roe  may  upon  their  respective  corporal  oaths, 
to  the  best  and  utmost  of  their  knowledge,  remembrance,  informa- 
tion and  belief,  full,  true,  direct  and  perfect  answer  make  to  all  and 
every  the  matters  and  things  contained  in  the  said  original  bill,  and 
also  to  all  and  every  the  matters  and  things  hereinbefore  set  forth, 
by  way  of  supplement,  and  that  as  fully  and  particularly  as  if  the 
same  were  here  again  repeated  and  they  distinctly  interrogated 
thereto,  and  particularly  that  they  may  answer  (Jlere  interrogate  to 
the  statements). 

And  that  the  said  Elizabeth  Roe  and  Jane  Roe  may  answer  the  said 
original  bill,  and  that  they  may  be  decreed  by  this  honorable  court 
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to  come  to  a  just  and  fair  account  with  your  orators  for  the  principal 
and  interest  now  due  and  owing  to  your  orators  on  the  said  mortgage 
securities,  and  may  pay  the  same  to  your  orators  by  a  short  day  to 
be  appointed  by  this  honorable  court,  together  with  your  orators' 
costs,  and  in  default  thereof  that  the  said  defendants  may  stand  and 
be  absolutely  barred  and  foreclosed  of  and  from  all  manner  of  benefit 
or  advantage  of  redemption  or  claim  in  or  to  the  said  residue  of  the 
said  five  hundred  years  and  four  hundred  years  terms  in  the  said 
respective  mortgaged  premises,  and  every  part  thereof,  and  that  the 
said  suit  may  stand  and  be  revived  against  the  said  defendants  and 
be  in  the  same  plight  and  condition  in  which  the  same  was  at  the 
time  of  the  decease  of  the  said  defendant,  Richard  Roe,  or  that  the 
said  Elizabeth  Roe  and  Jane  Roe,  respectively,  may  show  good  cause 
to  the  contrary.  May  it  please  your  lordship  to  grant  unto  your 
orators  his  Majesty's  most  gracious  writ  of  subpoena  to  revive  (and 
answer)  issuing  out  of  and  under  the  seal  of  this  honorable  court,  to 
be  directed  to  the  said  Elizabeth  Roe  and  Jane  Roe,  thereby  command- 
ing them  at  a  certain  day  and  under  a  certain  pain  to  be  therein 
limited,  personally  to  be  and  appear  before  your  lordship  in  this 
honorable  court,  and  then  and  there  (to  answer  the  premises  and)  to 
show  cause,  if  they  can,  why  the  said  suit  and  proceedings  therein 
had  should  not  stand  and  be  revived  against  them,  and  be  in  the 
same  plight  and  condition  as  the  same  were  at  the  time  of  the  abate- 
ment thereof,  and  further  to  stand  to  and  abide  such  order  and 
decree  in  the  premises  as  to  your  lordship  shall  seem  meet.  And 
your  orators  shall  ever  pray,  etc. 

(^Signature.) 

II.  UNDER  STATUTE.! 

1.  In  Qeneral.  —  At  common  law,  on  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

the  death   of  a  party,  the  action  as  re-  §  5920  et  seq. 

spected  his  interest  absolutely  abated,  California.  —  Code  Civ.  Proc.  (1897), 

and  although  the  cause  of  action  sur-  §  385. 

vived  it  could  be  made  available  to  his  Colorado.  —  Mills'  Anno.  Code  (1896), 

representatives  only  by  the  commence-  §§  15,  270. 

ment  of  a  new  action.     But  the  incon-  Connecticut.  — Gen,     Stat.      (1888),    § 

venience  resulting  from  this  defect  in  1005. 

the   common-law  procedure    has   been  Delaware. — Rev.  Stat.  (1893),  p.  787, 

remedied    by    providing    by    statute   a  c.  105,  %  i  et  seq. 

summary  mode  for  making  the  repre-  District  of  Columbia. — Comp.   Stat, 

sentatives  of  the  deceased  party,  where  (1894),  c.  55,  §  81. 

the  cause  of  action  survives,  parties  to  Florida.  —  Rev.  Stat.  (1892),  §  989  et 

the  action.     Brown   v.   Parker,   15   111.  seq. 

307;  Ela  w.  Rand,  4  N.  H.  54;  Moore  v.  Georgia.  —  2   Code   (1895),    §   5016  et 

Hamilton,  44  N.  Y.  666;  Heinmuller  v.  seq. 

Gray,  35   N.  Y.  Super.  Ct.   196;  Carter  Idaho.  —  Rev.  Stat.  (1887),  §  4108. 

z'.  Jennings,  24  Ohio  St.  182;   Elliot  v.  Illinois.  —  Starr   &    C.    Anno.    Stat. 

Teal,  5  Sawy.  (U.  S.)  188.  (1896),  c.  i,  par.  10  et  seq. 

Statutes  relating  to  revivor  and  abate-  Indiana.  —  Horner's  Stat.   (1901),  §§ 

ment  exist  as  follows:  271,  2293. 

Alabama.  —  Civ.  Code  (1896),  §§  27,  Io7va. — Code  (1897),  §  3443  ^/ j^-^. 

30.  37.  38.  41,  43.   134.  473.  2063,  2207,  Kansas.  — G&n.  Stat.  (1897),  c.  95,  ^ 

2676,  2736,  2829 <"/  seq.,  3427.  422  et  seq. 

Arizona.  —  Rev.  Stat.  (1901),  §§  1343  Kentucky. — Bullitt's  Civ.  Code(i8g5), 

et  seq.,  1589,  2766.  §  e,oo  et  seq. 
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1.  Petition.^ 

Form  No.  i  8  o  i  4  .* 

Supreme  Court, 
Matthew  Gaunt  Hepworth 
against 
The  Union  Ferry  Company  of  Brooklyn. 
To  the  Supreme  Court  of  the  state  of  New  York: 

The  petition  of  Matthew  Gaunt  Hepivorth,  of  the  city  of  Brooklyn^ 
in  said  state,  respectfully  showeth,  upon  information  and  belief: 

That,  at  the  time  of  commencing  the  above  entitled  action,  the  said 
defendant  was  a  corporation  created  by  and  under  the  laws  of  this 
state. 

That  the  action  was  brought  in  said  court  to  recover  damages  for 
injuries  to  the  person  of  the  plaintiff,  received  at  the  hands  of  servants 
of  the  defendant,  and  was  begun  by  personal  service  of  the  summons 
and  complaint  therein  on  the  defendant  on  or  about  October  19,  i889, 
to  which  complaint  the  defendant  has  interposed  an  answer,  and  the 
cause  is  at  issue,  and  has  been  duly  noticed  for  trial,  and  is  now  on 
the  General  Calendar  of  the  Circuit  Court  of  Kings  county. 

That,  on  or  about  November  9,  i890,  the  said  company  became  dis- 
solved by  expiration  of  its  charter. 

That,  at  the  time  of  the  dissolution  of  the  defendant  aforesaid,  the 
directors  of  said  company,  duly  elected  and  qualified,  and  exercising 

Maine.  —  Rev.    Stat.   (1883).  c.   82,   §  Oklahoma.  —  Stat.    (1893),    ^§    3912, 

36;  c.  87,  §  7  <"/  seq.  4311  etseq. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Oregon. — Hill's  Anno.  Laws  (1892), 

art.  75,  ^  24.  §  38  et  seq. 

Massachusetts.  —  Rev.  Laws  (1902),  c.  Pennsylvania.  —  Bright.     Pur.     Dig. 

171,  §  I  et  seq.  (.1894),  p.  54,  §  let  seq. 

Michigan. —  Comp.    Laws    (1897),    §  Rhode  Island. — Gen.  Laws  (1896),  c. 

10113  et  seq.  235,  §  5. 

Minnesota. — Stat.  (1894),  §  5171.  South    Carolina.  —  Code    Civ.     Proc. 

Mississippi.  —  Anno.    Code   (1892),  §  (1893),  §  142. 

666  et  seq.  South  Dakota.  —  Stat.  (1901),  §  6081  et 

Missouri.  —  Rev.   Stat.  (1899),   §  756  seq. 

et  seq.  Tennessee.  —  Code  (l8g6),  §  4568  et  seq. 

Montana.  —  Code  Civ.  Proc.  (1895).  §  Texas. — Rev,  Stat.  (1895),  arts.  973, 

587.  1026. 

Nebraska.  — Comp.  Stat.(i899),  §  6035  Utah.  —  Rev.  Stat.  (1898),  §  2920. 

et  seq.  Virginia.  —  Code  (1887).  ^  3305  et  seq. 

Nevada. — Comp.  Laws  (1900),  §3111.  Washington.  —  Ballinger's    Anno. 

New  Hampshire.  —  Pub.  Stat.  &  Sess.  Codes  &  Stat.  (1897),  §  4837  et  seq. 

L.  (1901),  c.  222,  §  ID.  West  Virginia.  — Code  (1899),  c.  127, 

New  Jersey.  — Gen.  Stat.  (1895),  p.  I,  §1  et  seq. 

%\  et  seq.  Wisconsin.  —  Stat.   (1898),    ^   2803   et 

New  Mexico.  —  Comp,  Laws  (1897),  §  seq. 

3087  et  seq.  Wyoming.  —  Rev.  Stat.  (1887).  §  2531. 

New  York.  —  Code  Civ.  Proc,  §  755  1.  For  the  formal  parts  of  a  petition  in 

etseq.  a  particular  jurisdiction  consult  the  title 

North  Carolina.  — CX&tV:^  Code  Civ.  PETrrioNS,  vol.  13,  p.  887. 

Proc.  (1900),  ^  188.  2.  New     York.  —  Heydecker's    Gen. 

North  Dakota. —Rev.    Codes  (1895),  L.  &   Rev.  Stat.  (1901),   p.   2862.  c.  35. 

65^  5234  ^/J/^.,    5978.  V      «       §?P*  ,  ,.  r 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  See  also  list  of  statutes  cited  supra, 
5144  et  seq.  note  i.  p.  643. 
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the  office  of  director  thereof,  were  William  H.  Male,  Cornelius  Zabris* 
kie,  William  A.  Hall,  Alexander  E.  Orr,  Harry  K.  Knapp,  George  C. 
White,  Jr.,  Felix  Campbell,  Theodore  F.  Jackson,  William  F.  Have- 
meyer,  Richard  N.  Young,  George  T.  Maxwell,  Roswell  Eldridge,  Edward 
S.  Knapp  and  William  A.  Nash,  upon  whom,  as  trustees  of  the  creditors 
and  stockholders  of  said  corporation,  devolved  all  the  property  and 
effects,  and  also  all  the  liabilities  of  such  corporation,  which  property 
and  effects  were  sufficient  to  pay  all  its  liabilities,  including  the  claim 
of  your  petitioner,  and  property  and  effects  of  said  company  sufficient 
to  meet  such  liabilities  still  remained  in  the  hands  of  said  trustees. 

That  in  and  by  the  terms  of  the  charter  of  said  defendant,  it  is 
provided,  in  substance  and  effect,  that  "  out  of  the  issues  and  profits 
should  be  paid  all  costs,  damages,  and  expenses  of  every  kind  arising 
from  injuries  by  collision,  or  injuries  of  any  kind  from  accident,  or 
neglect,  or  misfeasance  of  persons  employed  in  and  about  the  busi- 
ness of  the  ferry  or  ferries  of  said  company.  The  directors  of  the 
said  company  shall  be  authorized  to  retain  and  reserve  therefrom  " 
(that  is  to  say,  the  net  capital  of  said  company),  "  such  amount  as  in 
the  discretion  of  the  directors  may  be  just  and  proper  to  meet  all 
claims  or  demands  thus  made  or  which  may  be  anticipated,  and  for 
which  the  company  may  or  can  in  any  manner  be  liable."  And  that 
provision  out  of  the  property  and  effects  of  the  defendant  to  meet  all 
liabilities,  including  the  claim  of  your  petitioner,  has  been  duly  made 
by  said  directors  and  trustees. 

And  that  the  said  directors  and  trustees,  and  all  of  them,  have 
hitherto  neglected  to  appear  or  apply  to  the  court  for  leave  to  appear 
as  defendants  in  place  and  stead  of  the  said  company. 

Wherefore,  your  petitioner  prays  the  court  for  an  order  reviving 
and  continuing  the  action  above  entitled  against  the  directors  and 
trustees  above  named  as  successors  in  interest  of  the  said  defendant, 
and  for  such  other  and  further  relief  as  may  be  just  and  equitable  in 
the  premises. 

Dated  May  5,  iS91. 

Matthew  Gaunt  Hepworth. 
City  and  county  of  New  York,  ss. : 

Matthe^v  Gaunt  Hepworth,  being  duly  sworn,  says:  I  am  the  peti- 
tioner above  named.  The  foregoing  petition  by  me  subscribed  is  true 
to  my  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters  I  believe  it 
to  be  true. 

Matthew  Gaunt  Hepworth. 

Sworn  to  before  me  this  5th  day  of  May,  j891. 

G.  W.  Hopkins,  Notary  Public,  N.  Y.  Co. 

2.  Notice  of  Motion.^ 

This  is  the  lorm  of  petition  in  Hep-  tees  of  the  defendant,  which  order  was 
worth  V.  Union  Ferry  Co.,  131  N.   Y.     affirmed. 

645,  and  is  copied  from  the  records.  1.  For  the  formal  parts  of  a  notice  of 
An  order  was  granted  reviving  and  motion  in  a  particular  jurisdiction  see 
continuing  the  action  against  the  trus-     the  title  Motions,  vol.  12,  p.  938. 
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a.  By  Plaintiff. 

(1)  To  Have  Action  Commenced  Against  a  Corporation,  Which 
Subsequently  Dissolved,  Revived  Against  the  Directors 
and  Trustees  of  Such  Corporation. 

Form  No.  18015.' 

Please  take  notice  that  upon  the  foregoing  petition,  and  on  all  the 
pleadings  and  proceedings  herein,  I  shall  apply  to  the  Supreme  Conrt, 
at  a  Special  Term  thereof,  to  be  held  at  the  County  Court  House,  in 
the  city  of  Brooklyn,  on  the  23d  day  of  May,  iS91,  at  ten  o'clock  in 
the  forenoon,  for  an  order  reviving  and  continuing  the  above  enti- 
tled action  against  the  directors  and  trustees  of  said  defendant  in 
the  said  petition  named  as  successors  in  interest  to  the  defendant 
above  named,  as  defendants  therein,  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable  in  the  premises. 
Dated  New  York,  May  5,  i891. 

James  K.  Averill,  Attorney  for  Petitioner, 
No.  7  Beekman  street,  N.  V.  City. 
To  (naming  directors), 

Late  directors  and  trustees  of  the 

Union  Ferry  Company  of  Brooklyn. 


(2)  To  Have  Action  Commenced  Against  a  Defendant,  Who 
Subsequently  Deceased,  Revived  Against  the  Personal 
Representatives  of  Such  Defendant. 

Form  No.  i  8  o  i  6  .* 

New  York  Supreme  Court. 
Thomas  F.  Mason,  as  Receiver  of  the  Widows^ 

and  Orphans'  Benefit  Life  I?isurance  Company, 

plaintiff, 

against 
Samuel  T.  W.   Sanford,  Frederick  A.  Freeman, 

James  M.  Freeman,  Pliny  Freemati,  John  G. 

Freeman,    Gustavus  S.  Wifiston,  Benjamin  G. 

Bloss,    Union    Adams,    David  J.    Marrener, 

Alfred  Brooks,  Demas  Barnes,  John  F.  Hewry 

(Andrew  IV.  Morgan),  et  al.,  defendants. 

You  will  please*  take  notice  that  upon  the  pleadings  and  all  pro- 
ceedings had  herein  and  the  affidavit  hereto  annexed,  a  copy  whereof 

1.  N'e^v  York.  —  Heydecker's  Gen.  L.         2.  New  York.  —  Code  Civ.    Proc,  § 

&  Rev.  Stat.  (1901),  p.  2862,  c.  35,  §  30.  755  et  seq. 

See   also,  generally,  supra,    note    I,         See    also,  generally,  supra,  note    i, 

p.  6j3.  p.  643. 

This  is  the  form  of  notice  of  motion         This  is  the  form  of  notice  of  motion 

attached  to  the  petition    in   Hepworth  in   Mason  v.  Sanford,   137  N.  Y.  497, 

V.  Union  Ferry  Co.,  131  N.  Y.  645,  and  and  is  copied  from  the  records.     The 

is  copied  from  the  records.     The  motion  motion  was  granted, 
was  granted. 

646  Volume  16. 


18016.  REVIVOR  AND  ABATEMENT.  18017. 

is  herewith  served  upon  you,  a  motion  will  be  made  at  Chambers  of 
this  court,  to  be  held  at  the  County  Court  House,  in  the  city  of  New 
York,  on  the  sixth  day  of  April,  iS91,  at  the  opening  of  the  court,  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  reviving 
this  action  against /a ne  E.  Sanford,  executrix,  and  Drurie  S.  San- 
ford,  Clarence  T.  Sanford  and  Horatio  S.  Sanford,  executors  of  the 
last  will  and  testament  of  Samuel  T.  IV.  Sanford,  deceased,  or  such 
of  them  as  have  qualified,  and  severing  the  said  action,  and  for  leave 
to  serve  a  supplemental  summons  and  complaint  herein,  and  for  such 
other  and  further  or  different  relief  as  to  the  court  may  seem  just 
and  proper,  including  a  severance  of  the  action. 

Dated  N.  V.  City,  March  13,  iS91. 

William  C.  Trull,  Atty.  for  Plaintiff. 

Office  and  P.  O.  Address, 

206  Broadway,  N.  Y.  City. 

(^Address  as  in  Form  No.  695]/..^ 

b.  By  Administrator  with  Will  Annexed  of  Estate  of  Deceased  Person, 
to  Have  Action  Commenced  by  Executrix  of  Said  Person,  Who  Sub- 
sequently Deceased,  Revived  in  Favor  of  Such  Administrator. 

Form  ^o.  18017.' 

Supreme  Court,  New  York  County. 
Mary  B.  Pringle,  as  Executrix    of   the    Last' 
Will    and   Testament   of  James  E.   Pringle, 
Deceased,  plaintiff, 

vs. 
The  Long  Island  Railroad  Company,  defendant.  ^ 

Please  take  notice  that  upon  the  pleadings  and  proceedings  in  this 
action,  and  upon  the  annexed  copy  of  affidavit  of  Isaac  N.  Miller, 
Esq.,  with  which  you  are  herewith  served,  a  motion  will  be  made  at 
the  Special  Term  (Part  /. )  of  the  Supreme  Court,  to  be  held  at  the 
County  Court  House  in  the  city  of  Neiu  York,  on  the  3d  day  of  Novem- 
ber, 1 897,  at  half-past  ten  o'clock  in  the  yis'r^noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  substituting  James  S. 
Bidden  as  administrator  with  the  will  annexed  of  the  estate  oi  James 
E.  Pringle,  deceased,  as  plaintiff  in  this  action,  and  continuing 
the  action  in  the  name  of  said  administrator,  etc.,  and  for  such  other 
and  further  relief  as  may  be  just. 
October  22,  iS97.  Yours,  etc., 

Isaac  N.  Miller, 
Atty.  for  Pltff.,  293  Broadway,  N.  Y. 
To  Hinsdale  cr*  Sprague, 

Defendant's  Attorneys, 

192  Broadway,  N.   Y. 

1.  N'ew   York.  —  Code     Civ.     Proc,     Pringle  v.  Long  Island  R.  Co.,  157  N. 
§  755  ft  ^^1'  Y.  roo,  and  is  copied  from  the  records. 

See   also,  generally,  supra,    note    i.     The  motion  to  substitute  was  denied, 
p.  643.  on  the  ground  of  laches  in  making  it. 

This  is  the  form  of  notice  of  motion  in 
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c.  By  Defendant,  to  Compel  Representatives  or  Successors  in  Interest 
of  Deceased  Plaintiff  to  Continue  Action. 

Form  No.  18018.' 

Supreme  Court,  County  of  New  York. 
Elias  S.  Higgins 
against 
The  Mayor ^  Aldermen  and  Commonalty  of  the 
City  of  New  York. 
Please  take  notice  that  the  defendants  herein,  upon  the  annexed 
affidavit,  will  make  a  motion,  at  a  Special  Term  of  this  court,  held  at 
Chambers  on  the  16th  day  oi  December.,  iS91,at  11  o'clock  in  ihe^  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  to 
compel  this  action  to  be  continued  by  the    representatives  or  sue 
cessors  in  interest  of   the  plaintiff  herein,  and  for  such  other  and 
further  relief  as  to  this  court  shall  seem  proper. 
Dated  December  J^h,  iS91. 

Wm.  H.  Clark,  Counsel  to  the  Corporation. 
To  Messrs.  Martin  6^  Smith,  and 
Eugene  Higgins. 


3.  Affidavit  Supporting  Motion.^ 

a.  By  Plaintiff,  to  Have  Action  Commenced  Against  a  Defendant,  Who 
Subsequently  Deceased,  Revived  Against  the  Personal  Represen- 
tatives of  Such  Defendant. 

Form  No.  18019.' 

Neiv  York  Supreme  Court. 
Thomas  F.  Mason,  as  Receiver  of  the  Widows  and  Orphans' ' 
Benefit  Life  Insurance  Company,  plaintiff, 
against 
Samuel  T.  W.  Sanford,  Frederick  A.  Freeman,  James  M. 

Freeman,  Pliny  Freeman,  John  G.  Freeman,  Gustavus  S. 

Winston,   Benjamin   G.  Bloss,    Union  Adams,    David  J. 

Marrener,  Alfred  Brooks,  Demas  Barnes,  John  F.  Heivry 

{Andreiv  W.  Morgan'),  et  al.,  defendants. 
City  and  county  of  JSfew  York,  ss. : 

Thomas  F.  Mason,  being  duly  sworn,  says:  That  he  is  the  receiver 
of  the  Widows  and  Orphans'  Benefit  Life  Insurance  Company;  that  he 
was  appointed  such  receiver  by  an  order  duly  made  and  entered  herein, 
dated  the  6th  day  o{ February,  iS90.    Upon  information  and  belief  that 


1.  JVftv  York.  — Code  Civ.  Proc,  § 
755<f/j,rjr. 

See   also,    generally,   supra,  note    i, 

p.  643- 

This  is  the  form  of  notice  of  motion 
in  Higgins  v.  New  York,  136  N.  Y.  214, 
and  is  copied  from  the  records.  The 
motion  was  granted. 

2.  For  the  formal  parts  of  an  affidavit 


in  a  particular  jurisdiction  consult  the 
title  Affidavits,  vol.  i,  p.  548. 

3.  JVew  York.  —  Code  Civ.  Proc,  t; 
755  et  sig. 

See  also,  generally,  supra,  note  i, 
p.  643.  , 

This  is  the  form  of  affidavit  support- 
ing motion  in  Mason  v  Sanford,  137 
N.  Y.  497,  and  is  copied  from  the 
records.     The  motion  was  granted. 
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heretofore  Henry  R.  Pierson,  as  Receiver  of  the  Widows  and  Orphans' 
Benefit  Life  Insurance  Company,  commenced  an  action  in  this  court 
against  the  above-named  defendants,  trustees  of  the  Widows  and 
Orphans'  Benefit  Life  Insurance  Company,  to  call  said  defendants  to 
an  account  as  such  trustees  for  property,  assets  and  effects  of  the 
said  Widows  and  Orphans'  Benefit  Life  Insurance  Company,  which  they 
had  wasted  and  permitted  to  be  diverted  from  the  trust  from  which 
such  property,  assets  and  effects  were  held,  and  had  aided  in  mis- 
applying such  property,  assets  and  effects,  to  the  damage  and  injury 
of  the  policyholders,  stockholders  and  creditors  of  the  Widows  and 
Orphans'  Benefit  Life  Insuratice  Company  to  the  amount  of  many  thou- 
sands of  dollars;  that  issue  was  joined  in  said  action  by  the  service  of 
an  answer  of  said  Sanford,  by  P.  H.  Vernon,  as  attorney.  That  by 
the  answer  of  said  Sanforddind  others  the  plea  of  the  j/jc-year  clause 
of  the  Statute  of  Limitations  was  set  up  as  a  defense.  That  there- 
after this  action  was  brought  to  trial  at  a  Special  Terra  of  this  court, 
and  on  the  ISih  day  of  December,  iS87,  a  decision  was  handed  down 
by  the  Hon.  Edward  Patterson,  before  whom  the  case  was  tried, 
overruling  the  defense  of  the  j/jc-year  clause  of  the  Statute  of  Limita- 
tions, and  holding  that  the  cause  of  action  set  forth  in  the  complaint 
was  an  equitable  one,  for  which  the  /^«-year  clause  of  the  Statute  of 
Limitations  only  could  be  pleaded.  That  Andrew  W.  Morgan,  one 
of  the  defendants  herein,  having  departed  this  life,  a  motion  was 
made  by  Mr.  Pierson,  the  then  Receiver,  to  sever  the  action  against 
Morgan  and  revive  the  same  Sigaiinst  Justine  M.  Cronk,  as  adminis- 
tratrix. Such  order  was  granted,  the  action  was  severed  and  revived 
against  Mr.  Morgans  administratrix,  an  appeal  was  taken  to  the 
General  Term  and  from  thence  to  the  Court  of  Appeals,  where  the 
said  order  of  revivor  and  severance  was  affirmed  on  the  2Ifth  day  of 
June,  i890.  That  the  case  as  severed  was  prosecuted  against  Mor- 
gan's administratrix, and  on  the  10th  day  of  November,  \%90,  a  decision 
was  handed  down  by  the  Hon.  Morgan  J.  O'Brien,  granting  judg- 
ment in  favor  of  the  plaintiff  against  the  administratrix  of  said 
Morgan. 

That  as  deponent  is  informed  and  believes,  Samuel  T.  W.  Sanford, 
one  of  the  defendants  herein,  has  departed  this  life  since  the  com- 
mencement of  this  action,  leaving  a  last  will  and  testament,  by  which 
said  will  he  appointed  his  W\i&,JaneE.  Sanford,  executrix,  and  his 
sons,  Drurie  S.  Sanford,  Clarence  E.  Sanford  and  Horatio  S.  Sanford, 
as  executors  of  said  will. 

That  Henry  R.  Pierson,  deponent's  predecessor  in  office,  departed 
this  life  on  iht  first  day  oi  January,  j890;  that  this  deponent  was 
thereupon  appointed  his  successor  and  qualified,  and  is  now  acting 
as  such  receiver. 

That  by  an  order  duly  made  and  entered  herein  on  the  S4^h  day 
of  March,  i890,  this  deponent  was  substituted  as  the  plaintiff  as 
Receiver  of  the  Widows  and  Orphans'  Benefit  Life  Insurance  Company 
in  the  place  and  stead  oi  Henry  R.  Pierson,  deceased,  and  this  action 
was  revived  and  continued  in  the  name  of  said  Mason,  as  said 
receiver. 

That  deponent  is  desirous  of  reviving  the  action  in  his  name  as 
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receiver  as  aforesaid  against  the  executors  of  said  Sanford,  and  of 
severing  the  said  action,  and  continuing  the  same  as  a  separate 
action  against  the  executors  of  said  Sanford. 

Thos.  F.  Mason. 
Sworn  to  before  me  this  23d  day  of  December,  i890. 

H.  A.  Peckham,  Comr.  of  Deeds,  Albany,  N.  Y. 

b.  By  Administrator  with  Will  Annexed  of  Estate  of  Deceased  Person, 
to  Have  Action  Commenced  by  Executrix  of  Said  Person,  Who 
Subsequently  Deceased,  Revived  in  Favor  of  Such  Administrator. 

Form  No.  18020.' 

Supreme  Court,  New  York  County. 
Mary  B.  Pringle,  as    Executrix  of  the   Last' 

Will    and   Testament   oi  James  E.    Pringle, 

Deceased,  plaintiff, 

vs. 
The  Long  Island  Railroad  Company,  defendant. 
State  of  Netv  York,      \ 
County  of  New  York.  \ 

Isaac  N.  Miller,  being  duly  sworn,  says: 

I. — That  the  above  action  was  commenced  on  or  about  May  20, 
1S86,  and  that  the  place  of  trial  therein  is  in  the  county  of  New  York. 

II. — That  this  action  was  brought  by  Mary  B.  Pringle,  as  execu- 
trix of  the  last  will  and  testament  oi  James  E.  Pringle,  deceased, 
late  of  the  county  of  Queens,  New  York,  to  recover  the  sum  of  %5,000 
damages  of  defendant  on  account  of  its  negligence  which  resulted 
in  the  death  of  said  James  E.  Pringle  on  or  about  March  8,  1886. 

III.  — That  on  or  about  the  16lh  day  of  May,  1886,  the  last  will 
and  testament  of  said  James  E.  Pringle  was  duly  admitted  to  probate 
in  the  Surrogate  s  Court  of  Queens  county.  New  York,  and  letters 
testamentary  were  thereupon  duly  issued  to  said  Mary  E.  Pringle, 
who  duly  qualified  and  entered  upon  the  discharge  of  her  duties  as 
such  executrix. 

IV. — That  on  or  about  the  2d  day  oi  July,  i894,  said  Mary  B. 
Pringle,  executrix  aforesaid,  departed  this  life  leaving  partly  unad- 
ministered  the  estate  of  said  James  E.  Pringle,  deceased. 

V.  —  That  letters  of  administration  with  the  will  annexed  were 
duly  issued  by  the  Surrogate's  Court  of  Queens  county,  New  York,  on 
the  estate  of  ^d\d  James  E.  Pringle,  deceased,  on  the  15th  day  of 
October,  j897,  to  James  S.  Biddell,  who  was  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  administrator  with  the  will 
annexed. 

Isaac  N.  Miller. 

Sworn  to  before  me  this  22d  dsiy  of  October,  i897. 

James  E.  Duross,  Notary  Public,  N.  Y.  Co. 

1.  New  York.  —  Code  Civ.  Proc,  §  porting  motion  in  Pringle  v.  Long 
755<'/jry,  Island  R.  Co.,    157  N.   Y.   100,  and  is 

See  also,  generally,  supra,  note  i,  p.  copied  from  the  records.  The  motion 
643.  was  to  substitute  James  S.  Biddell  as 

This   is   the   form  of    affidavit  sup-     administrator  with  the  will  annexed  of 
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€.  By  Defendant,  to  Compel  Devisee  of  Deceased  Plaintiff  to  Continue 

Action. 

Form  No.  18021 .' 

Supreme  Court,  County  of  New  York. 
Elias  S.  Htggins 
against 
The  Mayor,  Aldermen  and  Commonalty  of  the  ' 
City  of  Neiv  York. 

Edward /.  Freedman,  being  duly  sworn,  deposes  and  says: 

I  am  an  assistant  to  the  Counsel  to  the  Corporation,  and  since 
January,  iS90,  have  had  charge,  in  connection  with  Charles  Blandy, 
of  the  above  entitled  action,  together  with  others,  involving  similar 
questions. 

This  action  was  commenced  by  the  service  of  a  summons  and 
complaint  upon  the  defendants  m  June,  iS87.  Issue  was  joined  by 
the  service  of  an  answer  in  August,  i887. 

In  this  complaint  the  plaintiff  alleges  that  he  is  the  owner  in  fee 
simple  of  certain  premises  in  the  city  of  New  York,  between  4^d  Sind 
44th  streets.  North  River,  and,  among  other  things,  alleges  that  the 
defe  dants  claim  an  estate  in  fee  adverse  to  the  plaintiff,  and  that 
they  are  entitled  to  the  immediate  possession  of  said  premises,  and 
that  the  plaintiff  unlawfully  occupies  and  withholds  the  possession 
of  said  premises  from  the  defendants. 

The  plaintiff  demands  judgment  that  the  defendants,  and  every 
person  claiming  under  them,  be  forever  barred  from  all  claim  to  said 
premises. 

The  answer  of  the  defendants,  among  other  things,  denies  the  title 
of  the  plaintiff,  and  claims  an  estate  in  fee  in  said  premises  by  reason 
of  its  ancient  charters,  and  that  the  plaintiff  made  a  number  of  appli- 
cations to  the  Commissioners  of  the  Sinking  Fund  of  the  city  of  New 
York  for  grants  of  the  premises  described  in  the  complaint. 

The  defendants  demand  judgment  that  plaintiff's  complaint  be 
dismissed,  and  that  they  have  judgment  against  him  for  the  posses- 
sion of  said  premises,  and  declaring  their  title  thereto. 

The  issues  in  this  action  were  tried  before  the  Hon.  Abraham  R. 
Lawrence  and  a  jury,  \n  January,  iS89,  and  a  verdict  was  rendered  in 
favor  of  the  defendants,  and  judgment  was  entered  in  favor  of  the 
defendants  on  such  verdict. 

On  April  12,  iS89,  a  notice  of  motion  was  served  upon  the  Counsel 
to  the  Corporation  for  an  order  vacating  the  judgment  entered,  and 
granting  a  new  trial  pursuant  to  sections  16^5  and  1525  of  the  Code 
of  Civil  Procedure. 

On  April  22d,  i889,  an  order  was  entered  vacating  said  judgment 
and  directing  a  new  trial  of  the  issues  herein,  for  the  grounds  men- 
tioned in  sections  164^6  and  1525  of  the  Code  of  Civil  Procedure. 

the    estate    of   James   E.    Pringle,    de-         See    also,   generally,  supra,    note    i, 

ceased,  as  plaintiff  in  the  action.     The  p.  643. 

motion  was  denied,  on    the  ground  of        This  is  the  form  of  affidavit  support- 
laches  in  making  it.  ing   motion   in  Higgins  v.  New  York, 
1.   New  York.  —  Code  Civ.    Proc,   §  136  N.  Y.  214,  and  is  copied  from   the 
755  et  seq.  records.      The  motion  was  granted. 
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That,  at  the  trial  of  said  action,  the  plaintiff,  Elias  S.  Higgins,  was 
not  called  as  a  witness,  for  the  reason  that  he  was  confined  to  his 
house  by  illness. 

That  thereafter,  and  on  the  18th  day  of  August,  iS89,  Elias  S. 
Higgins  died  at  Narragansett  Pier,  in  the  state  of  Rhode  Island,  and 
on  September  10th,  i889,  a  petition  was  filed  for  the  probate  of  the 
last  will  and  testament  of  the  said  Elias  S.  Higgins. 

That,  from  said  petition,  it  appears  that  the  said  Elias  S.  Higgins 
left  him  surviving  a  widow,  Emma  Louise  Higgins,  a  son,  Eugene 
Higgins,  and  a  daughter,  Josephitie  Brooks,  and  on  September  16th, 
iS91,  letters  testamentary  were  issued  to  the  above-named  persons. 

That,  in  and  by  the  9th  paragraph  of  the  last  will  and  testament 
of  Elias  S.  Higgins,  the  premises  involved  in  this  action,  together 
with  other  property,  was  devised  to  his  son,  Eugene  Higgins,  as 
follows: 

"  Ninth.  I  give,  devise  and  bequeath  to  my  son,  Eugene  Higgins, 
who  is  a  member  of  my  firm  of  E.  S.  Higgins  and  Co.,  all  my  interest 
in  the  said  firm  and  in  the  assets  and  property  thereof,  including  my 
interest  in  the  real  estate  in  the  city  of  New  York,  upon  which  the 
factory  stands,  and  adjoining  the  same,  and  in  any  other  real  estate 
owned  by  the  firm  or  by  me,  and  used  by  the  firm;  and  I  give  and 
bequeath  to  him  the  goodwill  of  the  business,  the  firm  name,  and 
the  right  to  use  my  name  in  the  firm  name  "     *     *     *. 

On  September  ISth,  iS91,  I  wrote  to  Messrs.  Martin  &>  Smith, 
attorneys  for  Elias  S.  Higgins,  requesting  them  to  inform  me  whether 
they  would  consent  to  the  entry  of  an  order  reviving  the  action  in 
the  name  of  the  legal  representatives  of  Elias  S.  Higgins. 

On  September  19th,  \%91,  I  received  a  reply,  to  the  effect  that  the 
gentleman  in  their  office  who  had  charge  of  the  case  was  on  his  vaca- 
tion, and  that  Mr.  Eugene  Higgins  was  in  Europe,  but  was  expected 
to  return  in  two  weeks,  and  the  matter  would  be  referred  to  him  as 
soon  after  his  return  as  possible. 

Since  that  day  I  have  heard  nothing  from  Messrs.  Martin  (Sr*  Smith 
or  Mr.  Eugene  Higgins  relative  to  this  action. 

I  therefore  ask  that,  under  the  provisions  of  section  755  of  the 
Code  of  Civil  Procedure,  an  order  be  made  directing  Eugene  Higgins 
to  continue  said  action,  in  his  own  name,  as  plaintiff,  he  being  the 
only  person  interested,  under  the  will  of  Elias  S.  Higgins,  in  the 
premises  involved  in  this  suit. 

This  application  was  not  made  sooner,  for  the  reason  that  nego- 
tiations looking  toward  a  settlement  had  been  entered  upon  between 
Mr.  Eugene  Higgins  and  the  Comptroller  of  the  city  of  Ne7t>  York, 
representing  the  Commissioners  of  the  Sinking  Fund,  which  it  was 
believed  for  a  time  had  resulted  in  an  amicable  adjustment  of  the 
matters  involved  in  the  action,  but  nothing  has  resulted  from  such 
negotiations. 

No  previous  application  for  this  order  has  ever  been  made. 

E.  J.  Freedman. 

Sworn  to  before  me  this  Ifth  day  of  December,  iS91. 

James  M.  Valles, 

Commissioner  of  Deeds,  N.  Y.  Co. 
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4.  Conditional  Order.^ 

Form  No.  18022.* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  now  comes  the  plaintiff,  yi£?^«  Doe,  hy  Jeremiah  Mason,  his 
attorney,  and  suggests  to  the  court  that  since  the  commencement  of 
this  action  the  defendant,  Richard  Roe,  has  deceased,  and  that  Samuel 
Short  has  been  duly  appointed  and  has  qualified  as  administrator  of 
his  estate.  And  these  facts  appearing  to  the  satisfaction  of  the 
court,  it  is  ordered,*  on  the  motion  of  the  plaintiff,  that  the  said 
Samuel  Short  show  cause  within  ten  days  after  service  of  this  order 
upon  him  why  said  action  should  not  be  revived  and  proceed  against 
him,  the  said  Samuel  Short,  as  such  administrator. 


5.  Service  of  Conditional  Order  by  Publication.^ 

a.  Affidavit.* 
Form  No.  18023.* 


1.  Eevivor  by  Conditional  Order. —  In 

several  states,  it  is  provided  b)'  statute 
that  a  revivor  may  be  effected  by  a 
conditional  order  of  the  court. 

See  list  of  statutes  cited  supra,  note 
I,  p.  643. 

Eeqtiisites  of  Order,  Generally.  —  For 
the  formal  parts  of  an  order  in  a  par- 
ticular jurisdiction  see  the  title  Orders, 
vol.  13,  p.  356. 

Motion  Suggesting  Death.  —  A  condi- 
tional order  is  made  on  the  motion  of 
the  adverse  party  or  of  the  representa- 
tives or  successor  of  the  party  who  died, 
or  whose  powers  ceased,  suggesting  his 
death  or  the  cessation  of  his  powers, 
which  shall  be  stated  in  the  order. 
Sand.  &  H.  Dig.  Ark.  (1894).  §  5927; 
Kan.  Gen.  Stat.  (1897),  c.  95,  ^  426; 
Bullitt's  Civ.  Code  Ky.  (1895),  §  501; 
Bates'  Anno.  Stat.  Ohio  (1897),  §  5151. 

Name  and  capacities  of  representative  or 
successor  of  the  deceased  party  to  the 
suit  must  be  stated.  Sand.  &  H.  Dig. 
Ark.  (1894),  §  5927;  Kan.  Gen.  Stat. 
(1897),  c.  95,  §  427;  Bullitt's  Civ.  Code 
Ky.  (1895),  §  501;  Bates'  Anno.  Stat. 
Ohio  (1897),  I  5151. 

That  Action  be  Revived.  —  The  order 
should  direct  that  the  action  be  revived 
in  the  name  of  the  representative  or 
successor  of  the  party  who  died,  or 
whose  power  ceased,  and  proceed  in 
favor  of  or  against  him.  Sand.  &  H. 
Dig.  Ark.  (1894),  §  5926;  Kan.  Gen. 
Stat.  (1897),  c.  95,  ^  425;  Mo.  Rev.  Stat. 
(1899),  §  758;  Neb.  Corap.  Stat.  (1899), 
§  6039;  Bates'  Anno.  Stat.  Ohio  (1897), 


§  5150;  Wyo.  Rev.  Stat.  (1887),  §  2536. 
Unless  good  cause  be  shown  against 
the  revivor  at  the  next  term.  Mo.  Rev. 
Stat.  (1899),  ?  758. 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§  5150  If/  seq. 

See  also,  generally,  supra,  note  i, 
this  page. 

3.  For  forms  relating  to  publication, 
generally,  see  the  title  Publication,  vol. 
15-  P-  I- 

4.  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

General  Form  of  Affidavit.  —  1 1  should 
appear  to  the  court  by  the  affidavit  of 
the  plaintiff  that  the  representatives  of 
the  defendant,  or  any  of  them  in  whose 
name  the  action  is  desired  to  be  re- 
vived, are  nonresidents  of  this  state,  or 
have  left  the  same  to  avoid  the  service 
of  the  order,  or  have  been  absent 
therefrom  four  months,  or  so  conceal 
themselves  that  the  order  cannot  be 
served  upon  them,  or  that  the  names 
of  the  heirs  of  the  defendant  against 
whom  the  action  is  desired  to  be  re- 
vived, or  some  of  them,  are  unknown 
to  the  affiant.  Sand.  &  H.  Dig.  Ark. 
(1894),  55  5930;  Kan.  Gen.  Stat.  (1897), 
c.  95,  §  428;  Bullitt's  Civ.  Code  Ky. 
(1895),  §  504;  Bates'  Anno.  Stat.  Ohio 
(1897),  §  5153.  And  see  list  of  statutes 
cited  supra,  note  i,  p.  643. 

5.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

§5153- 

See  also,  generally,  supra,  note  i, 
this  page. 
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(^Commencing  as  in  Form  No.  17986,  and  continuing  down  to  *.) 

That  he  is  the  plaintiff  in  the  above  entitled  action. 

That  the  conditional  order  of  revivor  heretofore  made  in  this  action 
cannot  be  served  upon  Satnuel  Short,  therein  named  as  administrator 
of  the  said  Richard  Roe,  deceased,  because  the  said  Samuel  Short  is  a 
nonresident  of  the  state  of  Ohio  and  is  a  resident  of  the  city  of 
Chicago,  in  the  state  of  Illinois  (or  has  left  the  state  of  Ohio  to  avoid  the 
service  of  said  order,  ox  so  conceals  himself  that  the  said  order  cannot  be 
served  upon  him;  or,  where  revivor  is  sought  against  the  heirs  or  devisees  of 
the  deceased  party,  say,  "  that  the  names  and  residences  of  such  heirs  or 
devisees  are  unknown  to  the  afifiant"). 

{^Signature  an4 jurat  as  in  Form  No.  6525.') 

b.  Notice.' 

Form  No.  18024.* 

(Title  of  court  and  cause  as  in  Form  No.  16739.') 

Samuel  Short,  as  administrator  of  the  estate  of  the  above  named 
Richard  Roe,  deceased,  will  take  notice  that  a  conditional  order  of 
revivor  was  made  by  the  said  District  Court  in  the  above  entitled 
action  on  the  twenty-fifth  day  oi  April,  a.  d.  igOO,  the  purpose  of  such 
order  being  (JFere  state  purpose  of  order),  and  unless  he  appear  on  or 
before  the  tenth  day  of  May,  a,  d.  \^00,  and  show  sufficient  cause  to 
the  contrary  why  the  above  entitled  action  should  not  be  revived 
against  him,  as  administrator  aforesaid,  said  action  will  stand  revived. 

(Signature  as  in  Form  No.  16739.) 

6.  Final  Order.^ 

a.  Denying  Motion  for  Revivor. 

Form  No.  18025.* 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  city 
and  county  of  New  'York,  at  the  Court-house,  in  the  city  of  New  York, 
on  the  30th  day  of  December,  iS97. 

1.  For  the  formal  parts  of  a  notice  in  a  day  of  its  next  term  and  show  cause 

S articular    jurisdiction    see     the    title  why  the  order  should   not  be   revived 

loTiCES,  vol.  13,  p.  212.  against  him.     Sand.  &  H.  Dig.  (1894), 

General  Form  of  Notice.  —  The  person  §  593o. 

against   whom    the    revivor   is  sought  2.  Kansas. — Gen.  Stat.  (1897),  c.  95, 

must   be   notified    to  ap'pear  on  a  day  §  428. 

named   in   the  notice  and  show  cause  See   also,   generally,  supra,   note   i, 

why  the  action  should  not  be  revived  this  page. 

against  him;  and  if  sufficient  cause  be  8.  For  the  formal  parts  of  an  order  in 

not   shown  to  the  contrary  the  action  a  particular   jurisdiction   see   the  title 

shall  stand  revived.     Kan.  Gen.   Stat.  Orders,  vol.  13,  p.  356. 

(1897),  c.  95,  §428;  Bullitt's  Civ.  Code  4.  Ne70  York. — Code   Civ.    Proc.   ^ 

Ky.  (1895),  §504;    Bates'   Anno.    Stat.  ^SS  ft  ^^9- 

Ohio  (1897),   §  5153.     And   see   list   of  This  is  the  form  of  order  in  Pringle 

statutes  cited  supra,  note  i,  p.  643.  v.  Long  Island  R.  Co.,  157  N.  Y.    100. 

In  Arkansas,  instead  of  a  notice   an  and  is  copied  from  the  records.     It  was 

order  is  made  by  the  court  warning  the  affirmed  by  the  court  of  appeals, 
representative   to   appear   on   the   first 
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Present  —  Hon.  George  P.  Andrews,  Justice. 
Mary  B.  Fringle,  as  Executrix,  etc.,  plaintiff, 

against 
The  Long  Island  Railroad  Company,  defendant. 

The  plaintiff  herein  having  moved  for  an  order  substituting  James 
S.  Biddell  as  administrator  with  the  will  annexed  of  the  estate  of 
James  E.  Pringle,  deceased,  as  plaintiff  herein,  and  continuing  this 
action  in  the  name  of  such  administrator  as  against  the  defendant; 
said  motion  coming  on  to  be  heard  this  day,  upon  the  pleadings  and 
proceedings  had  herein,  and  on  the  notice  of  motion  herein  dated 
October  22,  iS97,  and  on  the  affidavits  of  Isaac  N.  Miller,  verified 
respectively  October  22,  i897,  and  November  29,  i897,  and  on  the  affi- 
davit of  IVilliam  J.  Kelly,  verified  November  3,  i8S7;  and  said  motion 
coming  on  to  be  heard  in  its  regular  order  on  the  calendar,  and  after 
hearing  Isaac  N.  Miller,  attorney  for  the  plaintiff,  in  support  of  said 
motion,  and  William  J.  Kelly,  attorney  for  the  defendant,  in  opposi- 
tion thereto,  it  is 

Ordered,  that  the  said  motion  be  and  the  same  is  hereby  denied. 

This  order  is  a  resettlement  of  an  order  made  and  entered  herein 
by  Hon.  George  P.  Andrews  on  the  10th  day  oi December,  \W7,  and  is 
hereby  substituted  instead  of  said  order  of  that  date. 

G.  P.  A.,  J.  S,  C. 

Isaac  N.  Miller^  Attorney  for  Plaintiff, 

b.  Granting  Motion. 

(1)  In  General. 

(a)  Of  Plaintiff. 

aa.  To  Have  Action  Commenced  Against  a  Corporation,  Which  Subsequently 
Dissolved,  Revived  Against  the  Directors  and  Trustees  of  Such 
Corporation. 

Form  No.  18026.' 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  County  Court- 
house, in  the  city  of  Brooklyn,  on  July  30th,  i  Z91. 

Present — Hon.  Edgar  M.  Ctillen,  Justice. 
Matthew  Gaunt  Hepworth 
against 
The  Union  Ferry  Company  of  Brooklyn. 

The  defendant  above  named  having  been  dissolved  by  expiration 
of  its  charter  during  the  pendency  of  the  above  entitled  action, 
and  the  plaintiff  having  made  a  motion  to  revive  and  continue  said 
action  against  the  directors  of  said  defendant  in  office  at  the  time  of 
such  dissolution  as  trustees  for  the  benefit  of  the  creditors  and  stock- 
holders of  said  company,  and  said  motion  coming  on  in  due  course 
to  be  heard  on  May  23d,  i891. 

Now  on  reading  and  filing  the  pleadings  herein  and  the  petition  of 

1.  New  York.  —  Heydecker's  Gen.  L.     v.  Union  Ferry  Co.,  131  N.  Y.  645,  and 
&  Rev.  Stat.  (1901),  p.  2862,  c.  35,  ^  30.     is  copied  from  the  records.     This  order 
This  is  the  form  of  order  in  Hepworth     was  afl5rmed. 
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the  plaintiff,  verified  May  5th^  i891,  and  due  notice  of  this  motion, 
and  affidavits  of  Herman  Obertiibbesing  and  Frederick  S.  W.  Leaman, 
both  sworn  to  on  May  21st,  iS91,  showing  due  proof  of  due  ser- 
vice of  said  petition  and  notice  on  all  said  directors  hereinafter 
named  and  the  affidavit  of  Henry  K.  Knapp,  verified  on  May  23, 
iS91,  and  after  hearing  Edward  V.  B.  Kissam,  of  counsel  for  the  peti- 
tioner, in  favor  of  the  motion,  and  Frederick  A.  Ward,  of  counsel 
for  said  directors,  in  opposition  thereto,  and  after  due  deliberation 
thereon  by  the  court. 

It  is  ordered,  that  said  motion  be  and  the  same  hereby  is  granted 
with  ten  dollars  costs  to  abide  the  event  of  the  action,  and  that  said 
action  be  and  the  same  hereby  is  continued  and  revived  against 
William  H.  Male,  Cornelius  Zabriskie,  William  A.  Hall,  AlexanderE. 
Orr,  Harry  K.  Knapp,  George  C.  White,  Jr. ,  Felix  Campbell,  Theodore 
F.  Jackson,  William  F.  Havemeyer,  Richard  N.  Young,  George  T. 
Maxwell,  Roswell  Eldridge,  Edward  S.  Knapp  and  William  A.  Nash, 
the  late  aforesaid  directors  of  said  defendant,  and  trustees  as  afore- 
said, as  successors  in  interest  to  the  defendant  above  named,  and 
that  within  twenty  days  from  entry  of  this  order,  the  plaintiff  have 
leave  to  file  and  serve  an  amended  or  supplemental  complaint  herein 
as  he  may  be  advised. 

Enter:  E.  M.  C. 

bb.  To  Have  Action  Commenced  Against  a  Defendant,  Who  Subsequently 
Deceased,  Revived  Against  the  Personal  Representatives  of  Such 
Defendant. 

(aa)  In  General. 

Form  No.  18027.' 

At  a  Special  Term,  of  the  Supreme  Court  held  in  and  for  the  city 
and  county  of  New  York,  at  the  County  Court-house,  in  the  city  of 
Ne7v  York,  on  the  13th  day  of  May,  iS91. 

Present  —  Abraham  R.  Laivrence,  Justice. 
Thomas  F.  Mason,  as  Receiver  of  the  Wido7i's  and  Orphans' " 
Benefit  Life  Insurance  Company,  plaintiff, 
against 
Samuel  T.  W.  Sanford,  Frederick  A.  Freeman,  James  M. 

Freeman,  Pliny  Freeman,  John  G.  Freeman,  Gustavus  S. 

Winston,  Benjamin    G.  Bloss,    Uniofi   Adams,   David  J. 

Marrener,  Alfred  Brooks,  Demas  Barnes,  John  F.  Hewry 

(^Andrew  W.  Morgan),  et  al..  defendants. 

A  motion  for  leave  to  sever  the  above  entitled  action  and  to  revive 
the  same  against  y<7«(?  E.  Sanford,  executrix,  and  Drurie  E.  Sanford, 
Clarence  T.  Sanford  and  Horatio  S.  Sanford,  as  executors  of  the  last 
will  and  testament  of  Samuel  T.  W.  Sanford,  deceased,  or  such  of 
them  as  have  qualified  as  such  executors,  and  for  leave  to  serve  a 
supplemental  summons  and  complaint  herein,  having  come  on  before 
me;  now,  upon  reading  and  filing  the  notice  of  motion  herein  and 

1.  New  York.  —  Code  Civ.  Proc.  §  v.  Sanford,  137  N.  Y.  497,  and  is  copied 
755  et  seq.  from    the     records.      The    order    was 

This  is  the  form  of  order  in  Mason     affirmed. 
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the  affidavit  of  Thomas  F.  Mason,  verified  the  2Sd  day  of  December^ 
iS90,  in  favor  of  said  motion,  and  the  affidavit  of  Drurie  S.  Sanford^ 
verified  the  IJith  day  of  May,  i891,  in  opposition  thereto,  and  it 
appearing  from  the  affidavit  of  said  Drurie  S.  Sanford  that  letters 
testamentary  have  been  issued  to  him  as  executor  of  the  last  will  and 
testament  of  Samuel  T.  IV.  Sanford,  deceased,  and  upon  reading  the 
pleadings  herein,  and  after  hearing  _/.  Gerald  Irwin,  Jr.,  in  favor  of 
said  motion,  and  W.  B.  Putnam,  Esq.,  in  opposition  thereto,  and  due 
deliberation  being  had,  it  is 

Ordered,  that  the  motion  for  leave  to  sever  the  said  action  and 
to  revive  the  same,  and  for  leave  to  serve  a  supplemental  summons 
and  complaint  herein,  be  and  the  same  is  hereby  granted,  and  the 
said  action  is  hereby  revived  in  the  name  of  Thomas  F.  Mason,  as 
receiver  of  the  Wido^vs  and  Orphans'  Benefit  Life  Insurance  Company, 
against  Drurie  F.  Sanford,  as  executor  of  the  last  will  and  testament 
of  Samuel  T.  IV.  Sanford,  deceased. 

Enter:  A.  R.  S.,  J.  S.  C. 

(dd)    IVhere  Plaintiff  Proceeded  by  Conditional  Order. 

Form  No.  18028.' 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  now,  on  motion  of  Jeremiah  Mason,  attorney  for  the  plaintiff, 
John  Doe,  and  it  appearing  that  service  of  the  conditional  order  of 
revivor  heretofore  made  in  this  action  has  been  duly  made  on  Samuel 
Short,  the  administrator  therein  named,  and  no  good  and  sufficient 
cause  being  shown  to  the  contrary  within  the  time  therein  prescribed, 
it  is  ordered  that  said  action  stand  revived  in  the  name  of  the  said 
Samuel  Short,  as  administrator  oi  Richard  Roe,  the  deceased. 

(  b)  Of  Defendant,  to  Compel  Devisee  of  Deceased  Plaint^  to  Continue 

Action. 

Form  No.  i  8029.' 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  city 
and  county  of  New  York,  at  Chambers  thereof,  in  the  County  Court- 
house, in  the  city  of  Neiu  York,  on  the  Slst  day  oi  December,  i891. 
Present  —  Hon.  George  P.  Andrews,  Justice. 
Elias  S.  Higgins  ^ 

against 
The  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York. 
A  motion  having  been  made  under  the  provisions  of  section  151  of 
the  Code  of  Civil  Procedure  for  an  order  to  compel  the  successor  in 
interest  of  the  above  named  plaintiff  to  prosecute  the  above  entitled 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  This  is  the  form  of  order  granting  mo- 
§  5150  et  seq.  tion  in  Higgins  v.  New  York,  136  N.  Y. 

2.  New  York.  — Code  Civ.  Proc,  214,  and  is  copied  from  the  records. 
^755  et  seq.  The  order  was  affirmed. 
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action,  and  said  motion  having  come  on  duly  to  be  heard,  upon  reading 
and  filing  the  affidavit  of  E.  J.  Freedman,  verified  the  Jtth  day  of 
December,  i891,  and  upon  proof  of  service  of  said  affidavit  and  notice 
of  motion  upon  Messrs.  Martin  <3*  Smith,  attorneys  of  record  in  the 
above  entitled  action,  and  upon  Eugene  Higgins,  Esq.,  the  successor 
in  interest  of  the  above  named  plaintiff;  and  on  reading  and  filing  the 
affidavit  of  said  Eugene  Higgins\  and  after  hearing  Charles  Blandy, 
assistant  to  the  counsel  to  the  corporation,  in  support  of  said  motion, 
and  A.  P.  Whitehead,  of  counsel,  in  opposition  thereto;  and  after  due 
deliberation  had  thereon; 

Now,  on  motion  of  William  H.  Clark,  counsel  to  the  corporation,  it  is 

Ordered,  that  Eugene  Higgins  be,  and  hereby  is,  substituted  in  the 
above  entitled  action  as  party  plaintiff  and  successor  in  interest  in  the 
place  and  stead  of  Elias  S.  Higgins,  deceased.     And  it  is  further 

Ordered,  that  Eugene  Higgins,  as  such  successor  in  interest  of 
Elias  S.  Higgins,  deceased,  prosecute  this  action  in  accordance  with 
and  pursuant  to  the  provisions  of  an  order  entered  in  said  action  on 
the  22 d  day  of  April,  i8^9,  wherein  and  whereby  a  judgment  thereto- 
fore entered  in  said  action  in  favor  of  the  defendants  for  the  posses- 
sion of  the  premises  described  in  the  complaint  in  said  action  was 
vacated  and  a  new  trial  of  the  issue  granted  under  and  pursuant  to 
the  provisions  of  sections  16^6  and  1525  of  the  Code  of  Civil  Pro- 
cedure.    And  it  is  further 

Ordered,  that  all  proceedings  under  this  order  be  stayed  until  the 
hearing  and  decision  of  an  appeal  to  the  General  Term  from  this 
order  by  said  Eugene  Higgins. 

Enter:  G.  P.  A. 

(2)  Where  the  Parties  Consent, 

Form  No.  18030.' 

(jComfnencing  as  in  Form  No.  18022,  and  continuing  down  to  *)  the 
parties  consenting,  that  this  action  do  stand  revived. 

7.  Notice  of  Appeal  from  Final  Order.* 

a.  Denying  Motion. 

Form  No,  18031.^ 

Mary  B.  Pringle,  as   Executrix   of  the   Last" 

Will    and  Testament   oi  James  E.  Pringle, 

Deceased,  plaintiff, 

vs. 
The  Long  Island  Railroad  Company,  defendant. 

Sirs,  —  Please  take  notice,  XhzX.  James  S.  Biddell,  as  administrator 

1.  Ohio.  — Bdiies'  Anno.  Stat,  (1897).  8.  New  York. — Code  Civ.  Proc,  § 
§5152-  755<f/j^^. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  1.  p.  643,  note  i.  p.  643. 

2.  For  forms  in  proceedings  by  appeal,  This  is  the  form  of  notice  of  appeal 
generally,  see  the  title  Appeals,  vol.  i,  in  Pringle  v.  Long  Island  R.  Co.,  157 
p.  890.  N.    Y.    100,    and    is   copied    from    the 

records. 
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with  the  will  annexed  of  James  E.  Pringle,  deceased,  hereby  appeals 
to  the  Appellate  Division  of  the  Supreme  Court  for  the  First  Depart- 
ment, from  the  order  entered  herein  in  the  office  of  the  clerk  of  this 
court,  on  the  30th  day  of  December,  iS97,  denying  his  motion  to  be 
substituted  as  plaintiff  herein,  and  from  each  and  every  part  of  said 
order. 

Dated  January  5,  i898. 

Yours,  etc., 

Isaac  N.  Miller,  Atty.  for  Applnt., 
293  Broadway,  N.  Y. 
To  Wm.  J.  Kelly,  Esq.,  Deft's  Attorney. 
Wm.  Sohmer,  Clerk  of  said  court. 

b.  Granting  Motion. 

Form  No.  18032.' 

Supreme  Court,  City  and  County  of  New  York. 
Elias  S.  Higgins  ~\ 

against  I 

The  Mayor,  Aldermen  and  Commonalty  \ 
of  the  City  of  New  York.  j 

Sirs:  Please  take  notice,  that  Eugene  Higgins  hereby  appeals  to 
the  General  Term  of  this  court,  for  the  First  Department,  from  the 
order  entered  in  the  above  entitled  action  on  the  31st  day  of  Decem- 
ber, i891,  directing  that  Eugene  Higgins  be  substituted  as  party 
plaintiff  in  the  place  and  stead  of  Elias  S.  Higgins,  deceased,  and 
prosecute  said  action  as  therein  directed ;  and  said  Eugene  Higgins 
hereby  appeals  from  each  and  every  part  of  said  order,  except  the 
provision  that  all  proceedings  under  said  order  be  stayed  uptil  the 
hearing  and  decision  of  an  appeal  to  the  General  Term  from  the  order 
by  said  Eugene  Higgins. 

Dated  New  York,  February  3d,  iS92. 

Yours,  etc., 
Martin  &'  Smith,  Attorneys  for  Eugene  Higgins, 
for  the  purposes  of  this  appeal  only. 
To  William H.  Clark,  Esq.,  Counsel  to  the  Corporation. 

Wm.  J.  McKenna,  Esq.,  Clerk  of  the  CV'/y  a«^ County  of  Neiv  York. 

8.  Summons  to  Administrator  of  Defendant  to  Appear  and 

Defend  Suit.2 

1.  New  York.  —  Code  Civ.  Proc,  §  whenever  any  party  loan  action  now 
T^s,  et  seq,  pending   or  hereafter   brought    in    the 

See  also  list  of  statutes  cited  supra,  superior  courts  of  this  state  shall  die 

note  I,  p.  643.  pending  the  action,  the  death  of  such 

This  is  the  form  of  notice  of  appeal  party   may  be    suggested    before    the 

in  Higgins  v.  New  York,  136  N.  Y.  214,  clerk  of  the  superior  court  where  the 

and  is  copied  from  the   records.     The  action     is    pending    during    vacation, 

order  was  affirmed.  When  the  suggestion  of  the  death  of  a 

2.  Necessity  of  Summons.  —  In  North  party  has  been  made  before  any  clerk, 
Carolina,  it  is  provided  by  statute  that  it  shall  be   the   duty  of  such  clerk   to 
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Form  No,  18033.' 

Franklin  County  —  In  the  Superior  Court. 

John  Doe,   plaintiff,       ) 

against  >-  Notice  to  Administrator  of  Richard  Roe. 

Richard  Roe,  defendant.  ) 

The   State  of   North  Carolina  to  the    Sheriff  of   Franklin  County, 
Greeting: 

Whereas,  a  civil  action  was  lately  commenced  in  this  court,  by 
John  Doe  against  Richard  Roe,  and  the  said  Richard  Roe  having  died 
during  the  pendency  of  the  same,  intestate,  and  Willard  Banks 
having  duly  administered  on  his  estate,  and  at  spring  term  of  said 
court  the  death  of  said  (\t.iQ.^^C!i^.n\.,  Richard  Roe,  was  suggested  on 
the  record,  and  it  was  thereupon  ordered  that  a  notice  should  be 
issued  to  said  Willard  Banks,  administrator  as  aforesaid: 

We  therefore  command  you,  that  you  make  known  to  the  said 
Willard  Banks  that  he  be  and  appear  before  us,  at  our  said  court,  at  the 
court-house  in  Louisburgh,  on  the  eighth  Monday  after  the  first 
Monday  of  September  next,  then  and  there  to  defend  the  said  suit,  and 
further  to  do  and  receive  what  our  said  court  shall  then  and  there 
consider  of  him  in  this  behalf. 

Herein  fail  not,  under  penalty. 

Th\s  fourth  day  of  May,  i889. 

In  testimony  whereof,  Calvin  Clark,  the  clerk  of  said  court,  has 
set  his  hand  and  affixed  his  official  seal. 

(seal)  Calvin  Clark,  Clerk. 

issue  a  summons  to  the  party  or  parties  superior  court  next  following.     Clark's 

who  succeed  to  the  rights  or  liabilities  Code  Civ.  Proc.  (1900),  §  188. 

of  the  defendant  or  defendants,  com-  For  the  formal  parts  of  a  summons  in 

manding  them  to  appear  before  him  on  a   particular  jurisdiction   see   the  title 

a  day  to  be  named  in  said  summons,  Summons. 

which   shall    be  at    least  twenty   days  1.    North    Carolina.  —  Clark's    Code 

after  the  service  thereof,   and  answer  Civ.  Proc.  (1900),  §  188. 

the  complaint,  and  the  issue  or  issues  See  also  list  of  statutes  cited  supra, 

joined  by  the  filing  of  the  said  answer  note  i,  p.  643. 

shall  stand  for  trial  at  the  term  of  the 
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By  Harold  N.  Eldridge. 


I.  For  Apprehension  of  persons  Charged  with  Burglar- 
izing DEFENDANT'S  HOUSE  AND  WOUNDING  HIM,  667. 
11.  FOR   APPREHENSION    OF    PERSON    CHARGED   WITH    LARCENY 
OF  MONEY  FROM  DEFENDANTS,    669. 

III.  FOR  APPREHENSION  OF  PERSON  CHARGED  WITH  SHOOTING 

AND  WOUNDING  DEFENDANT,  670. 

IV.  FOR  APPREHENSION  OF  PERSON  ESCAPING  FROM  LAWFUL 

CUSTODY  OF  DEFENDANT,  671. 


1.  Form  of  Action.  —  The  usual  form 
of  action  to  recover  a  reward  is  as- 
sumpsit. Furman  v.  Parke,  21  N.  J.  L. 
310;  Fitch  V.  Snedaker,  38  N.  Y.  248. 
But  debt  will  lie.  Furman  v.  Parke, 
21  N.  J.  L.  310. 

In  Madison  First  Nat.  Bank  v.  Hart, 
55  111.  62,  it  is  held  that  when  there  is 
nothing  special  in  the  contract  in 
relation  to  the  time  or  manner  of  the 
payment  of  the  reward  and  plaintiff 
completely  performs  his  part  of  it  a 
general  indebitatus  assumpsit  will  lie 
to  recover  the  reward. 

Bequisites  of  Complaint,  Declaration  or 
Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction 
consult  the  titles  Complaints,  vol.  4, 
p.  loig;  Declarations,  vol.  6,  p.  244. 

Person  Offering  Beward. —  In  McLeod 
V.  Meade,  77  Cal.  87,  the  complaint  al- 
leged that  "  the  defendant  *  *  *  of- 
fered a  reward  oi  five  hundred  dollars, 
in  the  manner  following,  to  wit:  Five 
hundred  dollars  reward  for  the  arrest  of 
the  murderer  of  Louis  Trabucco,  com- 
mitted," etc;  that  said  offer  was  signed 
by  defendant  as  sheriff  and  sent  to  the 
plaintiff,  and  that,  relying  upon  the 
same,  he  arrested  the  murderer  and 
delivered  him  up  to  the  sheriflf,  and 
complied  with  all  the  terms  of  the 
offer. . 

A  general  demurrer  to  this  complaint 
was  overruled.  The  court  said:  "  The 
argument  in  support  of  the  demurrer 
is,  that  the  above  is  not  to  be  construed 
as  a  reward  offered  by  the  sheriff  him- 


self, but  merely  as  information  that 
some6ne  not  named  had  offered  a  re- 
ward. Possibly  a  demurrer  specifically 
pointing  out  the  supposed  ambiguity 
should  have  been  sustained.  We  ex- 
press no  opinion  as  to  that;  but  we 
think  that  the  objection  cannot  be  made 
on  a  general  demurrer.  The  complaint 
expressly  alleges  that  "defendant  *  *  * 
offered  "  the  reward;  and  in  the  face  of 
this  allegation  we  do  not  see  how  it  can 
be  said  that  the  reward  was  offered  by 
somebody  else.  If  this  be  the  proper 
construction  of  the  pleading,  it  stated  a 
cause  of  action." 

Persons  Contracting  in  Official  Ca- 
pacity.—  In  Huthsing  v.  Bousquet,  2 
McCrary  (U.  S.)  152,  an  action  to  re- 
cover a  reward  was  brought  against 
certain  persons  as  individuals.  The 
petition  alleged: 

"That  the  defendants  were  the  legally 
elected  and  acting  board  of  supervisors 
of  Marion  county;  that,  on  the  loth  of 
October,  the  defendants,  assuming  to 
act  for  said  coun'.y,  but  without  au- 
thority, caused  to  be  published  and 
circulated  a  certain  circular  letter  in 
the  following  words: 

'  Marion  County  Treasury  Robbery. 

On  Thursday,  the  tenth  day  of  Octo- 
ber, 1876,  at  7  o'clock/,  m.,  the  treasury 
of  Marion  county  was  robbed  of  about 
%i2,ooo.  The  deed  was  committed  by 
two  men  with  black  velvet  masks  on, 
etc.  {Here  follows  a  description  of  the 
men).  Five  thousand  dollars  for  the 
arrest  and  conviction  of  the  thieves. 
Five  thousand  dollars  additional  reward 
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will  be  paid  for  the  recovery  of  the 
money. 

By  order  of  the  board  of  supervisors. 
H,  D.  Lucas,  Chairman.'  " 

A  demurrer  tc  the  petition  was  sus- 
tained, one  of  the  grounds  being  that 
while  the  petition  averred  that  defend- 
ants contracted  in  their  individual  ca- 
pacity the  offer  itself  showed  that  they 
contracted  in  their  official  capacity. 

Uotive  for  Offering  Beward.  —  In  Fur- 
man  V.  Parke,  21  N.  J.  L.  310,  it  was  held 
that  the  declaration  need  not  show  that 
the  offerer  had  any  motive  for  offering 
reward.  In  that  case  there  was  an  ac- 
tion for  debt  to  recover  a  reward  offered 
by  the  defendant  for  the  apprehension 
and  conviction  of  certain  persons  impli- 
cated in  a  murder.  It  did  not  appear 
by  the  declaration  that  the  defendant 
was  to  derive  any  pecuniary  benefit 
from  the  conviction  of  the  criminal,  or 
that  he  was  a  relative  of  the  person 
murdered,  or  that  he  was  a  member  of 
the  community  in  which  the  crime  was 
committed,  or  even  that  he  was  a  citi- 
zen of  the  state  whose  laws  had  been 
violated.  The  court  said:  "  these  cir- 
cumstances indicate  an  absence  of  any 
adequate  inducement  to  enter  into  the 
contract,  but  they  by  no  means  show  a 
want  of  a  valuable  consideration  to 
sustain  the  contract  when  made.  They 
show  merely  the  absence  of  a  motive 
for  offering  the  reward." 

See  also  Williams  v.  Carwardine,  5  C. 
&  P.  566,  24  E.  C.  L.  457  (cited  in  Fur- 
man  V.  Parke,  21  N.  J.  L.  310),  which 
was  an  action  brought  for  the  recovery 
of  a  reward  offered  by  an  individual 
for  the  discovery  of  a  criminal.  The 
declaration  contained  no  averment  that 
the  party  offering  the  reward  was  a 
relative  of  the  deceased,  or  was  other- 
wise interested,  and  the  validity  of  the 
contract  of  reward  was  not  questioned. 

Where  Offeree  is  a  Police  Officer.  —  In 
Gilmore  v.  Lewis.  12  Ohio  281,  the 
plaintiff  brought  suit  to  recover  a  re- 
ward offered  for  the  apprehension  of  a 
thief  and  the  recovery  of  the  money 
stolen.  The  declaration  showed  that 
while  the  plaintiff  performed  the  ser- 
vices required  by  the  offer  he  did  so  by 
virtue  of  a  warrant  delivered  to  him  as 
constable,  and  it  was  held  on  demurrer 
that  the  declaration  was  insufficient,  on 
the  ground  that  a  promise  to  reward  a 
public  officer  for  the  discharge  of  his 
official  duty  is  void  as  against  public 
policy. 

But  in  Morrell  v.  Quarles,  35  Ala. 


544,  where  the  declaration  in  an  action 
brought  to  recover  a  reward  for  the  ap- 
prehension  of  a  person  committing  an 
assault  with  intent  to  murder  showed 
that  the  crime  was  committed  in  the 
state  of  Alabama  and  that  plaintiff,  who 
arrested  such  person,  was  a  policeman 
of  the  city  of  New  Orleans  and  that  the 
arrest  was  made  there,  it  was  held  on 
demurrer  that  the  declaration  was  suf- 
ficient, on  the  ground  that  it  did  not 
show  that  the  plaintiff,  as  a  policeman 
of  the  city  of  New  Orleans,  was  under 
any  legal  duty  to  arrest  fugitives  from 
other  states. 

Compliance  with  Terms  of  Offer.  — 
Plaintiff  must  allege  and  prove  that  he 
has  complied  with  the  terms  of  the  offer 
before  he  will  be  entitled  to  the  reward. 
Thus,  where  the  reward  is  offered  for 
the  apprehension  and  conviction  of  a 
person  charged  with  doing  a  certain  act, 
the  reward  cannot  be  apportioned,  and 
to  entitle  plaintiff  to  the  reward  he 
must  directly  allege  and  prove  both  an 
apprehension  and  a  conviction.  Fur- 
man  V.  Parke,  21  N.  J.  L.  310;  Pool 
V,  Boston,  5  Cush.  (Mass.)  219;  Fitch 
V.  Snedaker,  38  N.  Y.  248;  Hogan  v. 
Stophlet,  179  111.  150.  And  see  Jones  v. 
Phoenix  Bank,  8  N.  Y.  228,  where  a 
reward  was  offered  for  the  apprehension 
of  a  forger  and  the  recovery  of  money 
obtained  by  him,  and  it  was  held  that  to 
come  within  the  terms  of  the  offer  plain- 
tiff must  be  able  to  aver  that  he  did  ap- 
prehend or  cause  the  apprehension  of 
the  forger  and  recover  or  procure  the 
recovery  of  the  money  or  some  part  of  it. 

In  Nebraska,  it  is  provided  by  statute 
that  counties  may  offer  rewards  for  the 
detection  or  apprehension  of  persons 
charged  with  a  felony  to  be  paid  upon 
their  conviction,  and  it  has  been  held 
that  to  entitle  one  to  recover  a  reward 
ofTered  under  this  statute  the  petition 
must  allege  a  conviction.  Anderson  v. 
Pierce  County.  40  Neb.  481. 

Services  Performed  on  Strength  of  Offer. 
—  Plaintiff  must  aver  and  prove  that 
the  acts  which  he  did  were  in  considera- 
tion of  the  reward  offered.  Lee  c. 
Flemingsburgh,  7  Dana  (Ky.)  29;  Audi- 
tor V.  Ballard,  9  Bush  (Ky.)  572.  And 
see  the  following  cases,  which  hold  that 
to  entitle  a  person  to  a  reward  he  must 
show  a  rendition  of  the  services  re- 
quired after  a  knowledge  of  and  with  a 
view  of  obtaining  the  offered  reward: 
Chicago,  etc.,  R.  Co.  v.  Sebring,  r6  111. 
App.  181;  Howland  v.  Lounds,  51  N.  Y. 
604;   Stamper   v.    Temple,    6    Humph. 
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(Tenn//  113.  In  Dawkins  v.  Sapping- 
ton,  26  Ind.  199,  the  complaint  alleged 
that  the  horse  of  the  defendant  was 
stolen,  whereupon  the  plaintiff  recov- 
ered and  returned  him  to  the  defendant, 
who  promised,  in  consideration  thereof, 
to  pay  fifty  dollars  to  the  plaintiff,  which 
he  has  failed  and  refused  to  do.  The 
complaint  was  held  insufficient.  The 
court  said:  "  The  consideration  alleged 
to  support  the  promise  was  a  voluntary 
service  rendered  for  the  defendant  with- 
out request,  and  is  not  shown  to  have 
been  of  any  value.  A  request  should 
have  been  alleged." 

In  Wilson  v.  Stump,  103  Cal.  255,  the 
complaint  alleged  that  in  October,  1890, 
the  defendant  was  desirous  of  obtaining 
a  certain  letter  said  to  have  been  writ- 
ten by  Henry  H.  Markham,  the  alleged 
contents  of  which  were  in  dispute. 

That  on  or  about  the  twenty-fourth 
day  of  October,  1890,  the  defendant 
proclaimed  and  asserted  that  he  was 
desirous  of  obtaining  a  genuine  letter 
written  by  said  Markham  of  the  alleged 
character  and  contents,  and  that  he 
would  pay  a  reward  of  one  thousand 
dollars  for  the  production  to  him  of 
such  genuine  letter  containing  the  dis- 
puted matter. 

"That,  in  consideration  of  said  offer, 
promise,  and  agreement  on  the  part  of 
the  defendant,  this  plaintiff  did,  on  the 
twenty-ninth  day  of  October,  1890,  pro- 
duce to,  and  left  in  the  personal  custody 
of,  the  defendant,  for  the  period  of 
twenty- four  hours,  the  said  genuine 
letter,  so  as  aforesaid  written  by  said 
H.  H.  Markham,  and  did  then  and 
there  demand  from  the  defendant  the 
payment  to  him  of  said  offered  reward 
or  compensation  oi  one  thousand  dollars; 
but,  notwithstanding  such  production 
and  delivery  of  such  genuine  letter,  de- 
fendant did  then  refuse,  and  ever  since 
has  and  still  does  refuse,  to  pay  to 
plaintiff  said  sum  of  one  thousand  do\- 
lars,  or  any  part  thereof." 

There  was  a  general  demurrer  to  this 
complaint,  which  was  overruled.  The 
court  said:  "  The  allegation  of  the  com- 
plaint is  '  that  in  consideration  of  said 
offer,  promise,  and  agreement  on  the 
part  of  the  defendant,'  the  plaintiff  pro- 
duced the  letter,  etc.,  and  'then  de- 
manded '  the  reward;  and  this  means 
that  the  offer  of  the  defendant  was  the 
cause  which  movedplaintiff  to  perform, 
and  it  implies  that  he  knew,  before  he 
performed,  that  the  offer  had  been 
made." 


Publicity  of  Offer.  —  In  Hayden  v. 
Souger,  56  Ind.  42.  an  objection  was 
made  to  the  complaint  on  the  ground 
that  it  did  not  show  that  the  offer  of 
reward  was  made  public,  or  that  it  was 
made  by  hand-bill,  posteror  newspaper. 
The  complaint  alleged  "  that  thereupon 
the  said  defendant  offered  and  promised 
any  person  or  persons  a  reward  of  one 
hundred  doUa.TS,  whoever  would  appre- 
hend and  take  into  custody  the  said 
Robert  Hewcy,  so  that  he  might  be 
dealt  with  according  to  law."  The 
court  said:  "this,  it  seems  to  us,  im- 
plies that  the  offer  was  publicly  made 
to  any  and  all  persons  who  might 
choose  to  accept  it  and  comply  with  its 
terms.  A  person  may,  doubtless,  pub- 
licly offer  a  reward  by  oral  statement, 
as  well  as  by  hand-bill,  poster  or  news- 
paper. The  latter  mode  has  the  advan- 
tage of  being  likely  to  make  the  offer 
more  generally  known,  but  it  is  no 
more  binding  than  a  public  offer  orally 
made." 

Notice  of  Compliance  with  Offer. — 
Where  the  offer  does  not  otherwise 
provide,  the  complaint  need  not  allege, 
and  it  need  not  be  proved,  that  plaintiff 
gave  offerer  notice  that  the  offer  had 
been  accepted  and  the  terms  complied 
with.     Hayden  v.  Souger,  56  Ind.  42. 

That  Offer  was  Not  Eevoked.  —  In  Wil- 
son V.  Stump,  103  Cal.  255,  where  the 
complaint  showed  that  the  offer  of 
reward  was  not  limited  in  time,  and 
that  within  five  days  after  the  offer 
was  made,  in  reliance  upon  il,  the  plain- 
tiff performed  the  service  requested, 
it  was  held  unnecessary  to  allege  that 
the  offer  had  not  been  revoked  before 
the  performance,  since  that  was  matter 
of  defense. 

Amoant  of  Beward  Dae  and  Unpaid.  — 
In  Bronnenberg  v.  Coburn,  lio  Ind. 
169,  the  complaint  averred  in  substance 
that  defendant  offered  and  promised  to 
pay  as  a  reward  the  sum  of  five  hundred 
dollars  to  any  person  or  persons  who 
would  detect  and  arrest,  etc.,  and  who 
would  discover  and  furnish  such  in- 
formation as  would  lead  to,  and  result 
in,  the  trial  and  conviction  of  the  per- 
son guilty  of  having  caused  the  death 
of  one  Susan  Nelson;  that  plaintiff  per- 
formed the  services,  and  had  one  Manis 
arrested  and  convicted  as  such  mur- 
derer, etc.,  and  that  after  the  services 
were  performed  by  plaintiff,  etc.,  de- 
fendant, although  requested  to  pay  the 
amount  to  plaintiff,  has  refused,  and 
still  refuses,  to  pay,  etc.     It  was  held 
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that  the  complaint  was  sufficient  with- 
out an  express  allegation  that  the 
amount  of  reward  was  due  and  unpaid. 

Precedents  —  Sufficient.  —  In  Morrell 
V.  Quarles,  36  Ala.  544,  the  original 
complaint  was  as  follows: 

^^John  Morrell  )  The  plaintiff  claims 
vs.  >■  of  the  defendant  the 

IVm.  H.  Quarles.  )  sum  of  one  thousand 
dollars,  for  the  apprehension  of  Charles 
A.  iBell  in  the  city  oiNezu  Orleans,  state 
of  Louisiana,  on  or  about  the  i6th  No- 
vember, iSj-j",  and  procuring  his  com- 
mitment or  confinement  in  the  jail  in 
said  state  and  city,  the  same  being 
within  the  United  States;  it  being  the 
amount  of  a  reward  offered  and  pub- 
lished by  the  defendant,  on  the  ist  No- 
vember, iSj-j",  for  the  apprehension  and 
confinement  of  said  Charles  A.  Bell  in 
any  jail  of  the  United  States,  so  that  he 
could  be  brought  to  justice." 

An  additional  count  was  afterward 
put  in,  by  way  of  amendment,  in  the 
following  words: 

"  The  plaintiff  claims  of  the  defend- 
ant the  sum  of  one  thousand ^o\\z.xs,  due 
from  the  defendant  to  the  plaintiff  for 
the  apprehension  by  him  of  Charles  A. 
Bell,  who  was  charged  by  said  adver- 
tisement with  an  attempt  to  assassinate 
him,  the  said  defendant,  of  Cahaba, 
Dallas  county,  Alabama,  on  the  zoth 
October,  1 855;  said  Bell  being  the  per- 
son described  in  a  publication  made  by 
said  defendant,  and  posted  in  printed 
hand-bills,  and  circulated  by  said  de- 
fendant, and  at  his  instance,  at  divers 
places  in  the  state  of  Alabama,  in  the 
words  and  figures  following,  to-wit," 
{setting  out  the  advertisement).  "  And 
plaintiff  avers,  that  said  Charles  A.  Bell, 
before  that  time,  to-wit,  on  the  zoth 
October,  iS/j,  had  been  guilty  of  an  as- 
sault with  intent  to  murder  said  de- 
fendant in  the  stale  of  Alabama,  and 
was  a  fugitive  from  justice;  all  of 
which  was  well  known  to  plaintiff,  who 
avers  that,  knowing  the  same,  he  did 
arrest  and  apprehend  said  Bell  on  the 
j6th  November,  1855.  in  the  city  of  New 
Orleans,  state  of  Louisiana,  plaintiff 
being  one  of  the  policemen  of  said  city 
at  that  time,  and  procured  his  legal 
commitment  to  prison  in  said  city  of 
New  Orleans,  and  actually  delivered 
said  Bell  into  the  custody  of  the  keeper 
of  said  prison,  in  order  that  h^  might 
be  brought  to  justice;  and  the  said 
Charles  A.  Bell,  so  being  in  custody, 
upon  the  requisition  of  the  governor  of 
the  state  of  Alabama,    delivered    over 


into  the  custody  of  one  Robert  A.  Mc- 
Gibbony;  and  the  said  Bell  being  thus 
in  legal  custody,  the  said  McGibbony  d\d 
proceed  with  him  to  the  county  of 
Dallas,  in  the  state  of  Alabama,  and 
did  there  detain  him  until  he  was  duly 
committed  to  the  custody  of  the  sheriff 
of  said  county,  who  took  said  Bell  into 
his  custody,  at  the  instance  of  the  de- 
fendant, under  a  capias  in  his  hands, 
issued  from  the  office  of  the  clerk  of  the 
circuit  court  of  said  county  of  Dallas, 
on  the  27th  November,  iSj-j",  for  the 
offense  described  in  said  reward  so  of- 
fered; and  the  said  Bell,  being  so  in 
custody  of  the  sheriff,  was,  by  Hon. 
James  B.  Clark,  chancellor  of  the  state 
of  Alabama,  discharged  from  the  cus- 
tody of  the  said  sheriff,  upon  his  giving 
bond,  in  the  sum  of  five  thousand  dol- 
lars, for  his  appearance  at  the  next 
term  of  the  circuit  court  for  said  county 
of  Dallas,  to  answer  said  charge;  which 
bond  being  executed  by  said  Bell,  and 
approved  by  said  chancellor,  he  was 
discharged;  of  all  which  said  defend- 
ant had  due  notice.  And  said  plaintiff 
having  demanded  said  reward  after  the 

of  said  Bell,  as  before  stated,  said 

defendant  refused  to  pay  the  same;  and 
said  sum  of  one  thousand  dollars,  with 
interest  thereon  from  the  i6th  Novem- 
ber, iSj"/,  is  still  due  and  owing  by  de- 
fendant to  plaintiff." 

A  judgment  sustaining  a  demurrer 
to  the  amended  complaint  was  reversed. 

In  Gilkey  v.  Bailey,  2  Harr.  (Del.) 
359,  the  declaration  contained  several 
counts,  the  most  material  of  which  was 
the  following: 

"  And  for  that  whereas  also,  be- 
fore the  making  of  the  promise  and 
undertaking  of  the  said  Mason  Bailey. 
hereinafter    next    mentioned,    to    wit: 

on  the day  of   in  the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-four,  a  certain  other 
large  sum  of  money  of  the  said  Mason 
Bailey  had  been  unlawfully  taken  from 
him,  the  said  Mason  Bailey,  to  wit:  at 
the  county  aforesaid;  and  the  said 
Mason  Bailey  had  offered  a  certain  re- 
ward of  two  hundred  dollars  in  regard 
to  the  same;  and  thereupon  afterwards, 
to  wit:  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  in  con- 
sideration of  the  premises,  and  that  the 
said  William  Gilkey  would,  at  the  spe- 
cial instance  and  request  of  the  said 
Mason  Bailey,  tell  him.  the  said  Mason 
Bailey,  who  got  the  said  last  mentioned 
money  of  him,  the  said  Mason,  he,  the 
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said  Mason  Bailey,  undertook,  and  then 
and  there  faithfully  promised  the  said 
William  Gilkey  to  give  and  pay  him,  the 
said  William,  the  sum  of  one  hundred 
dollars,  and  if  he,  the  said  Mason, 
should  get  his  said  money,  that  he,  the 
said  Mason,  would  give  and  pay  him, 
the  said  William  Gilkey,  the  amount  of 
the  said  reward.  And  the  said  William 
in  fact  saith,  that,  confiding  in  the  said 
last  mentioned  promise  and  undertak- 
ing of  the  said  Mason  Bailey,  after- 
wards, to  wit:  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  he 
did  tell  the  said  Mason  Bailey  who  got 
the  said  last  mentioned  money  of 
him,  the  said  Mason;  and  that  after- 
wards, to  wit:  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  the 
said  Mason  Bailey  did  get  his  said 
money.  Nevertheless,  the  said  Mason 
Bailey,  not  regarding,  etc.  (although 
often  requested,  etc.),  hath  not  as  yet 
given  and  paid  to  the  said  William 
Gilkey  the  said  sum  of  one  hundred  dol- 
lars, nor  the  amount  of  the  said  re- 
ward, nor  either,  or  any  part  thereof; 
but  to  give  or  pay  him  the  same,  or 
either,  or  any  part  thereof,  the  said  Ma- 
son hitherto  altogether  hath  neglected 
and  refused,  and  still  doth  neglect  and 
refuse." 

The  plaintiff  had  a  verdict. 

In  Brown  v.  Bradlee,  156  Mass.  28, 
the  declaration  alleged  that  the  defend- 
ants, on  or  about  November  22,  18S9, 
by  public  advertisement,  offered  a  re- 
ward, signed  by  them  as  "Selectmen 
of  Milton,"  to  any  person  furnishing 
evidence  that  would  lead  to  the  arrest 
and  conviction  of  the  person  who  shot 
Edward  Cunningham  on  November  21, 
1889,  by  inserting  "  the  same  in  various 
newspapers,  and  placarding  it  by  writ- 
ten or  printed  posters  in  various  public 
places;  that  the  plaintiff,  seeing  the 
same  and  relying  on  the  terms  thereof, 
devoted  his  time  and  energies  to  pro- 
curing such  evidence,  and  thereafter, 
and  prior  to  the  bringing  of  the  suit, 
furnished  evidence  which  led  to  the 
arrest  and  conviction  (in  accordance 
with  the  terms  of  the  offer)  of  one 
Jgnitta  de  Lucca,  the  person  who  shot 
the  said  Ediuard  Cunningham.  That 
after  the  arrest  and  conviction  of  the 
said  De  Lucca  as  aforesaid,  and  prior 
to  the  bringing  of  this  suit,  the  plaintiff 
made  a  demand  on  the  defendants  for 
the  amount  of  the  said  reward,  but  the 
defendants  have  neglected  and  refused 
to  pay  the  same.     Wherefore  the  said 


defendants  owe  the  plaintiff  the  amount 
of  said  reward,  to  wit,  the  sum  of  twenty' 
five  hundred  dollars." 

A  demurrer  to  the  declaration,  on 
the  ground  that  the  contract  was  that 
of  the  inhabitants  of  the  town  of  Milton 
and  that  it  did  not  appear  from  the 
declaration  that  the  defendants  ever 
contracted  with  the  plaintiff,  was  over- 
ruled. 

In  Cincinnati  Commercial  Bank  v. 
Pleasants,  6  Whart.  (Pa.)  375,  the  first 
count  of  the  declaration  recited  that, 
"  whereas  heretofore,  to  wit,  on  the 
eighteenth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  thirty-six,  at  the  county  aforesaid, 
the  said  '  The  President,  Directors  and 
Company  of  the  Commercial  Bank  of 
Cincinnati '  caused  to  be  printed  and 
published  in  a  certain  public  newspaper 
commonly  called  ''The  Pettnsylvania,'  a 
certain  advertisement,  dated  Commer- 
cial Bank  of  Cincinnati,  the  seventeenth 
day  of  March,  in  the  year  one  thousand 
eight  hundred  and  thirty-six,  and  by 
said  advertisement  they,  the  said  de- 
fendants, did  then  and  there,  to  wit, 
on  the  day  and  year  last  aforesaid,  at 
the  city  aforesaid,  promise  and  under- 
take to  pay  a  reward  of  ten  thousand 
dollars  on  the  recovery  of  a  package 
containing  one  hundred  thousand doWsirs 
in  post  notes  of  the  Bank  of  the  United 
States,  of  the  denomination  oi  five  hun- 
dred and  one  thousand  dollars  lost  by  the 
said  defendants."  The  plaintiff  then 
averred  that  he,  "confiding  in  the 
promise  and  undertaking  of  said  de- 
fendants, so  by  them  in  manner  and 
form  aforesaid  made,  did  afterwards, 
to  wit,  on  the  tiventieth  day  ol  August, 
in  the  year  aforesaid,  at  the  county 
aforesaid,  recover  and  find  the  said 
package,  and  did  restore  the  same  to 
the  said  defendants;  by  reason  whereof 
the  said  defendants  then  and  there 
became  liable  to  pay,  and  ought  to  have 
paid,  to  the  said  plaintiff,  the  aforesaid 
reward  of  ten  thousand  dollars,  to  wit, 
at  the  county  aforesaid;  and  being  so 
liable  they,  the  said  defendants,  in  con- 
sideration thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  undertook,  and 
then  and  there  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money 
when  they,  the  said  defendants,  should 
be  thereunto  afterwards  requested." 

The  second  count  recited,  "  and 
whereas  also  afterwards,  and  before 
the  making  of  the  promise  and  under- 
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caking  of  the  said  defendants  herein- 
after next  mentioned,  to  wit,  on  the 
ifth  day  of  March,  in  the  year  afore- 
said, at  the  county  aforesaid,  a  cer- 
tain package  belonging  to  the  said 
defendants  containing  one  hundred 
thousand  dollars  in  post  notes  of  the 
bank  of  the  United  States,  of  the  de- 
nominations oi  Jive  hundred  doUsirs  and 
one  thousand  dollars,  had  been  lost,  to 
wit,  at  the  county  aforesaid;  and  there- 
upon heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  county  afore- 
said, the  said  defendants  had  caused  to 
be  printed  and  published  a  certain  ad- 
vertisement, and  therein,  in  considera- 
tion of  the  premises,  had  undertaken 
and  promised  to  pay  the  sum  of  ten 
thousand  dollars  on  the  recovery  of  the 
said  package;  and  the  said  plaintiff, 
confiding  in  the  promise  and  under- 
taking of  the  said  defendants,  after- 
wards, to  wit,  on  the  twentieth  day  of 
Angust,  in  the  year  aforesaid,  at  the 
county  aforesaid,  found  the  said  pack- 
age, and  did  then  and  there  deliver 
the  same  to  the  said  defendants;  and 
the  said  defendants  by  means  of  the 
premises  then  and  there  recovered  the 
same;  of  all  which  matters  and  things 
the  defendants  on  the  day  and  year 
last  aforesaid,  at  the  county  aforesaid, 
had  notice;  whereby  the  said  defend- 
ants then  and  there  became  liable  to 
pay  the  said  plaintiff  the  said  sum  of /^» 
thousand  dollars,  when  they,  the  said 
defendants,  should  be  thereunto  after- 
wards requested;  and  being  so  liable, 
they,  the  said  defendants,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the 
county  aforesaid,  undertook,  and  then 
and  there  promised  the  said  plaintiff 
to  pay  him  the  said  sum  of  money, 
when  they,  the  said  defendants,  should 
be  thereunto  afterwards  requested." 
There  was  also  a  count  for  money  had 
and  received.  The  defendants  pleaded 
non  assumpsit,  and  payment  with 
leave,  etc. 

There  was  a  judgment  for  the  plain- 
tiff, which  was  afterward  reversed,  but 
not,  however,  on  the  ground  of  any 
insufficiency  in  the  declaration. 

Insufficient.  —  In  Codding  v.  Mans- 
field, 7  Gray  (Mass.)  272,  the  declara- 
tion was  as  follows: 

"And  the  plaintiff  says,  the  select- 
men of  Mansfield,  on  the  sixteenth  day 
of  April,  A.  D.  eighteen  hundred  and 
fifty- five,  made  an  offer  of  a  reward  as 
follows,   to  wit,  '  zoo   Dollars  Reward. 


The  above  reward  will  be  paid  by  the 
town  of  Mansfield,  to  any  person  who 
will  give  information  to  the  subscribers 
that  will  lead  to  the  detection  and  con- 
viction of  the  person  who  set  fire  to 
the  dwelling-house  of  C.  P.  Lobdell,  in 
Mansfield,  on  Saturday  night  the  14th 
instant,  or  of  the  person  who  set  fire  to 
the  shop  of  Wm.  &'  A.  J.  White,  on 
the  night  of  the  ayth  of  March  last. 
Mansfield,  April  16,  185-/.  Otis  Sweet, 
W.  B.  Bates,  Darwin  Deane,  Select- 
men of  Mansfield.' 

And  the  plaintiff  says,  that  on  the 
nineteenth  of  said  April  he  arrested 
one  George  W.  Pickering  as  the  person 
who  set  fire  to  the  dwelling-house  of 
C.  P.  Lobdell,  in  Mansfield,  on  Saturday 
night,  the  fourteenth  of  April,  A.  D. 
iSj-j,  and  gave  information  thereof  to 
said  selectmen,  whereupon  such  pro- 
ceedings were  had  that,  at  the /une 
term  of  the  court  of  common  pleas  for 
said  county  last  past,  said  Pickering 
was  convicted  of  said  offense  of  burn- 
ing said  house  of  said  Lobdell.  And 
so,  the  plaintiff  says,  the  defendants 
owe  him  the  sum  of  two  hundred 
dollars." 

The  defendants  demurred  to  the 
declaration,  because  it  did  not  aver 
that  the  defendants  ever  offered  any 
reward  for  information  that  would  lead 
to  the  detection  and  conviction  of  the 
person  who  set  fire  to  the  dwelling- 
house  of  C.  P.  Lobdell;  and  because 
it  did  not  aver  that  the  plaintiff  ever 
gave  information  that  led  to  the  detec- 
tion and  conviction  of  the  person  who 
set  fire  to  said  dwelling-house.  The 
demurrer  was  sustained  for  both  the 
reasons. 

In  Furman  v.  Parke,  21  N.  J.  L.  310, 
the  declaration  was  as  follows: 

"  For  that  whereas  the  said  David 
Parke,  and  one  Abraham  Castner  in  his 
lifetime,  now  deceased,  and  whom  the 
said  David  Parke  hath  survived,  hereto- 
fore, to  wit,  on  the  second  day  cf  May, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  a.nd  forty-three,  at  Mans- 
field in  the  said  county  of  Warren,  and 
within  the  jurisdiction  of  this  court, 
offered  a  reward  of  one  thousand  dol- 
lars, to  be  paid  for  the  apprehension 
and  conviction  of  such  person  or  per- 
sons as  may  have  been  implicated  in 
the  murder  of  John  B.  Parke,  John 
Castner,  Maria  Castner  and  child,  on 
Monday  night,  xht  first  oi  May  (then) 
instant,  at  Changewater,  Warren  county, 
state    of    New  Jersey,    and    the    said 
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1 8034. 


I.  FOR  APPREHENSION  OF  PERSONS  CHARGED  WITH  BURGLARIZING 
DEFENDANT'S  HOUSE  AND  WOUNDING  HIM. 

Form  No.  18034.' 

(2  Wentw.  PI.  499.) 

{Commencing  as  in  Form  No.  2517.)     For  that  whereas  the  said 
defendant  heretofore,  to  wit,  on  the  twenty-ninth  day  of  September,  in 


Moore  Furnian  avers  that  afterwards, 
to  wit,  on  the  twenty- second  day  of 
May,  in  the  year  aforesaid,  ox\q  Joseph 
Carter,  fr.,  was  arrested  upon  the 
complaint  of  the  said  Moore  Furman, 
made  under  oath  before  George  Crevel- 
ing,  Esq.,  then  being  one  of  the  justices 
of  the  peace  in  and  for  the  said  county 
of  fVarren,  for  the  murder  of  the  per- 
sons above  mentioned,  and  that  after- 
wards, to  wit,  at  a  Court  of  Oyer  and 
Terminer  and  General  Jail  Delivery, 
holden  at  Belvidere,  in  and  for  the 
county  of  Warren  aforesaid,  in  the  Term 
ol  June,  in  the  year  aforesaid,  several 
bills  of  indictment  were  found  against 
the  %b\A  Joseph  Carter,  Jr.,  by  the  grand 
jury  of  the  said  county  of  Warren, 
for  the  murder  of  the  said  several  per- 
sons above  mentioned  respectively,  and 
that  thereupon  such  proceedings  were 
had  that  afterwards,  to  wit,  at  a 
Circuit  Court  holden  at  Belvidere,  in 
and  for  the  said  county  of  Warren, 
in  the  Term  oi  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
forty- four,  the  S3.iA  Joseph  Carter,  Jr., 
was  tried  and  found  guilty  of  the  mur- 
der of  the  said  John  B.  Parke,  and 
thereupon  was  afterwards  sentenced  to 
be  hung  for  the  murder  aforesaid,  and 
in  pursuance  of  the  said  sentence  he, 
the  sdi\(\  Joseph  Carter, Jr., vibls  executed, 
whereby  an  action  hath  accrued  to  the 
said  Moore  Furman,  to  demand  and 
have  of  and  from  the  said  David  Parke 
the  sum  of  one  thousand  dollars  above 
demanded." 

On  general  demurrer,  this  declaration 
was  held  to  be  fatally  defective.  The 
court  said: 

'•The  only  material  inquiry  in  this 
case  is:  Has  the  plaintiff  brought  him- 
self within  the  terms  of  the  offer? 
Dot-,  it  so  appear  by  the  declaration? 

The  reward  is  offered  '  for  the  appre- 
hension and  conviction  of  such  person 
or  persons  as  may  have  been  implicated 
in  the  murder  of  John  B.  Parke,  John 
Castner,     Maria    Castner    and    child.' 


The  reward  is  to  be  paid  for  the  appre- 
hension and  conviction,  not  of  one  of 
several  persons  implicated,  but  of  the 
person  (if  one),  or  the  persons  (if  more 
than  one),  who  were  implicated,  not  in 
the  murder  of  John  B.  Parke  alone,  but 
of  John  B.  Parke  and  three  other 
persons. 

Admitting  that,  by  a  fair  construction 
of  the  contract,  the  reward  is  to  be 
paid  to  the  person  who  gives  the 
requisite  information,  or  who  is  the 
moving  cause,  or  the  effective  instru- 
ment of  the  apprehension  and  convic- 
tion, still,  it  is  manifest  that  the  plain 
tiff  has  not  brought  himself  within  the 
terms  of  the  offer.  The  declaration 
simply  avers  that  Joseph  Carter,  Jr., 
was  arrested  upon  the  complaint  of  the 
plaintiff  for  the  murder  of  the  several 
persons  mentioned  in  the  offer  of 
the  reward;  that  bills  of  indictment 
were  found  against  him  for  the  murder 
of  the  said  several  persons,  and  that 
he  was  convicted  of  the  murder  of 
John  B.  Parke  alone,  and  for  that 
murder  sentenced  and  executed.  It  is 
not  averred  that  Joseph  Carter,  Jr.,  was 
in  anywise  implicated  in  the  murder 
of  Castner,  his  wife  or  child,  nor  is  it 
averred  that  other  persons  were  not 
implicated  in  the  murder  of  those  in- 
dividuals. Nor  does  it  appear  with 
sufficient  certainty  that  the  conviction 
of  Carter  was  in  consequence  of  the 
oath  made  by  the  plaintiff,  nor  that  he 
was  the  efficient  instrument  of  the  con- 
viction. For  all  that  appears  in  the 
plaintiff's  declaration.  Carter  may  have 
been  discharged  upon  his  first  arrest, 
and  may  have  been  subsequently  appre- 
hended and  convicted  upon  information 
furnished  by  others  who  would  be 
legally  entitled  to  the  reward.  All 
that  is  contained  in  the  declaration  — 
all  that  may  be  legitimately  inferred 
from  its  statements  —  may  be  true,  and 
yet  the  plaintiff  may  have  no  title  to 
the  reward." 

1.  See,  generally,  supra,  note  i,  p.  66r. 
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the  year  of  our  Lord  1196,  at  London,  in  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap  and  in  the  county  of  Middlesex,  caused  to 
be  printed  and  published  in  a  certain  public  newspaper  commonly 
called  ^'■The  Daily  Advertiser^'  a  certain  advertisement,  dated  from  a 
certain  public  office  in  Bow  street,  the  twenty-ninth  day  of  September 
in  the  year  aforesaid,  reciting  that  whereas  on  the  twenty-eighth  day 
of  September  then  last  past,  at  about  one  o'clock,  the  dwelling-house 
of  the  said  John  Miller  (who  in  the  said  advertisement  was  described 
as  that  Miller  of  Maynard's  Farm,  near  Walt  ham  Abbey,  Essex)  was 
burglariously  broken  open  by  several  persons,  supposed  to  h&/our 
in  number,  and  after  plundering  the  house  of  certain  things  in  the 
said  advertisement  particularly  specified  (that  is  to  say,  enumerating 
the  articles'),  in  the  most  inhuman,  barbarous  and  cruel  manner  cut 
and  wounded  the  sddd  John  Miller  m  so  dreadful  a  degree  that  his 
life  was  greatly  despaired  of,  and  by  the  said  advertisement  he,  the 
said  John  Miller,  did  then  and  there,  to  wit,  on  the  twenty-ninth  day 
of  September  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  promise  and  undertake  that  whoever  should  apprehend 
the  said  offenders  or  either  of  them,  or  give  such  notice  to  the  public 
office  aforesaid  as  might  be  the  means  of  apprehending  them,  should 
receive  twenty  pounds  reward  on  his  or  their  conviction  from  him  the 
said  John  Miller,  and  the  said  plaintiff  avers,  that  he,  confiding  in 
the  promise  and  undertaking  of  the  said  defendant  so  by  him  in 
manner  and  form  aforesaid  made,  did  afterwards,  to  wit,  on  the 
thirtieth  day  of  September  in  the  year  aforesaid,  at  Chelmsford,  in  the 
county  of  Essex,  apprehend  divers  persons,  to  wit,  one  John  Doe,  one 
Richard  Roe,  and  owe  Samuel  Short,  viho  had  so  as  aforesaid  been 
and  then  were  guilty  of  the  said  offense  in  the  said  advertisement 
mentioned,  and  that  the  ssi[<\  John  Doe,  Richard  Roe  Sind  Samuel  Short 
were  afterwards,  to  wit,  at  the  assizes  held  at  Chelmsford,  in  and  for 
the  county  of  Essex  aforesaid,  on  the  twenty-third  day  of  November 
in  the  year  aforesaid,  in  due  manner,  and  according  to  due  course  of 
law,  convicted  of  the  said  offense,  whereof  the  said  y<7y^«J//7/^r  after- 
wards, to  wit,  on  the  twenty-third  day  of  November  in  the  year  afore- 
said, had  notice,  and  thereby  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  reward  of  twenty  pounds  in  the  said 
advertisement  mentioned,  according  to  the  tenor  and  effect  of 
his  said  promise  and  undertaking  in  that  behalf.  Yet  the  said 
defendant,  not  regarding  his  aforesaid  promise  and  undertaking 
in  this  behalf  made  as  aforesaid,  but  contriving,  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  the  said  defend- 
ant in  this  behalf,  hath  not  as  yet  paid  the  said  reward  of  twenty 
pounds  in  the  aforesaid  advertisement  mentioned,  or  any  part 
thereof,  to  the  said  plaintiff,  although  to  do  this  he,  the  said  defend- 
ant, was  requested  by  the  said  plaintiff  afterwards,  to  wit,  on  the 
twenty-third  day  of  No%)ember,  in  the  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  but  he  to  pay  the 
same  or  any  part  thereof  to  the  said  plaintiff  hath  hitherto  wholly 
refused  and  still  refuses  so  to  do.  To  the  damage  {concluding  as  in 
Form  No.  2517). 
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II.   FOR  APPREHENSION  OF  PERSON  CHARGED  WITH  LARCENY  OF 
MONEY  FROM  DEFENDANTS. 

Form  No.  18035." 

(3  Wentw.  PI.  28.) 

(^Commencing  as  in  Form  No.  2517.')  For  that  whereas  the  said 
George  Ernst  z.w(S.  John  Dorville,  heretofore,  to  wit,  on  the  twenty- 
seventh  day  of  February.,  in  the  year  of  our  Lord  1190,  at  Lofidon,  \\\ 
the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  did  cause  to  be 
printed  and  published  a  certain  printed  hand-bill,  dated  from  a  cer- 
tain place,  called  the  Pjiblic  Office,  Bow  street,  Saturday,  February 
twenty-seventh,  1790,  containing  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  "  Ran  away !  Ran  away !  Ran  away !  Niels  Karre, 
clerk  to  a  merchant  in  the  city  (meaning  clerk  to  them  the  said 
George  Ernst  dind  John  Dorville~),  with  a  large  sum  of  money;"  and 
by  the  said  hand-bill  they  the  said  defendants  did  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  promise,  that  whoever  would  apprehend 
the  said  Niels  Karre,  or  give  such  information  to  Sir  Sampson  Wright 
at  the  above  office  (meaning  the  said  Public  Office  in  Bow  street),  as 
might  be  the  means  of  his  being  apprehended,  should  receive  a 
reward  of  ^/y  guineas;  and  that  a  further  reward  of  _;?/"/>' guineas 
would  be  paid  on  conviction  of  the  said  Niels  Karre:  And  the  said 
plaintiff  further  saith,  that  he,  confiding  in  the  said  promise  and 
undertaking  of  them  the  said  defendants,  so  by  them  made  as  afore- 
said, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  dX  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  bestow  and  apply  great 
labor  and  diligence  in  and  about  the  discovering  the  said  Niels 
Karre;  and  having  thereby  discovered  the  said  Niels  Karre,  he  the 
said  plaintiff  then  and  there,  to  wit,  on  the  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  did  give  such 
information  to  the  said  Sir  Sampson  Wright,  at  the  Public  Office  in 
Boxv  street,  in  the  said  hand-bill  mentioned,  as  was  the  means  of  the 
said  Niels  Karre  being  afterwards  apprehended;  and  the  said  Niels 
Karre,  by  means  of  such  information  so  by  the  said  plaintiff  given  as 
aforesaid,  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  apprehended,  as 
the  said  defendants  then  and  there  well  knew  and  had  notice; 
whereby  the  said  defendants  then  and  there  became  liable  to  pay  the 
said  plaintiff  the  said  sum  oi  fifty-two  pounds  ten  shillings,  according 
to  the  tenor  and  effect  of  their  said  promise  so  by  them  made  in  this 
behalf  as  aforesaid.  And  whereas,  heretofore,  to  wit,  on  the  twenty- 
seventh  day  of  February,  in  the  year  of  our  Lord  1790  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  one  Niels  Karre, 
who  before  that  time  had  been  a  clerk  or  servant  of  the  said  defend- 
ants, was  suspected  of  having  absconded  and  run  away  with  a  large 
sum  of  money,  the  property  of  them  the  said  defendants;  and  there- 
upon afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Lon- 

1.  See,  generally,  supra,  note  i,  p.  66i. 
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don  aforesaid,  in  the  parish  and  ward  aforesaid,,  in  consideration  that 
any  one  would  give  such  information  respecting  the  ssiiA  Niels  Karre 
as  might  be  the  means  of  his  being  apprehended,  they  the  said 
defendants  undertook,  and  then  and  there  faithfully  promised,  to 
pay  such  person  who  should  give  such  information  the  sum  oi  fifty- 
two  pounds  ten  shillings  of  lawful  money  of  Great  Britain,  when  they 
the  said  defendants  should  be  thereto  afterwards  requested:  And 
the  said  plaintiff  further  saith,  that  he,  confiding- in  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  defendants,  so  by 
them  made  as  aforesaid,  having  by  much  labor  and  diligence  made 
a  discovery  respecting  the  said  Niels  Karre,  did  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  give  such  information  respecting  the  said  Niels 
Karre  to  the  said  defendants,  that  by  means  of  such  information 
the  said  Niels  Karre  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
apprehended,  as  they  the  said  defendants  then  and  there  well  knew 
and  had  notice;  whereby  the  said  defendants  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  oi  fifty-two  pounds  ten 
shillings,  according  to  the  tenor  and  effect  of  the  said  last-men- 
tioned promise  and  undertaking  so  by  them  made  as  aforesaid; 
nevertheless  {concluding  as  in  Form  No.  2517). 


III.  FOR  APPREHENSION   OF  PERSON    CHARGED   WITH  SHOOTING 
AND  WOUNDING  DEFENDANT. 

Form  No.  18036.' 

(Precedent  in  Hayden  v.  Souger,  56  Ind.  43.)* 

[{Venue  and  title  of  court  and  cause  as  in  Form  No.  6915.')]'^ 
IVilliam  M.  Souger,  Joseph  A.  DuBois  and  Samuel  Mc Davidson., 
plaintiffs  in  the  above  entitled  cause  of  action,  complain  oi  James  F. 
Hayden,  and  say,  that  on  the  15th  day  oi  September,  i87^  at  and  in 
said  [county,]  one  Robert  Hewey  shot  at  and  against  said  defendant 
with  a  pistol  loaded  with  powder  and  leaden  shot,  then  and  thereby 
vqo\xx\d\xv%s,^\di  James  F.  Hayden-,  that  immediately  after  said  shoot- 
ing of  defendant  by  ^^\A  Hewey,  he,  the  said  Hewey,  fled  and  escaped 
from  this  county;  that  thereupon  the  said  defendant  offered  and 
promised  any  person  or  persons  a  reward  of  one  hundred  dollars,  who- 
ever would  apprehend  and  take  into  custody  said  Robert  Hewey,  so 
that  he  might  be  dealt  with  according  to  law;  that  plaintiffs,  after 
hearing  of  the  offer  and  promise  of  said  reward  by  said  defendant, 
and  plaintiffs  relying  upon  defendant's  promise  and  offer  of  said 
reward,  immediately  procured  horses  and  vehicles,  and  entered  upon 
search  of  said  Robert  Hewey;  that  on  the  llth  day  of  September,  iS74, 
in  the  county  of  Montgomery  and  state  of  Indiana,  plaintiffs  arrested 

1.  Seegencrally,  j«/rj,  note  I,  p.  661.         3.  The  matter  to  be  supplied  within 

2.  A  demurrer  to  the  complaint  in     [  ]   will  not  be  found  in  the  reported 
this  case  was  overruled.  case. 
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and  took  into  custody  the  S2i\d  Robert  Hewey,  and  brought  him  forth- 
with to  this  county,  and  guarded  him  before  and  after  his  prelimi- 
nary examination  before  Franklin  Dice,  justice  of  the  peace  of  said 
county,  for  said  shooting;  and  after  said  examination,  conducted  and 
guarded  said  Hewey  to  the  town  of  Covington,  and  delivered  him  over 
in  [to]  the  hands  of  the  sheriff  of  said  county,  who  lodged  said 
Hewey  in  the  jail  of  said  county,  where  he  remains  at  the  commence- 
ment of  this  action;  that  after  the  services  performed  by  the  plain- 
tiffs for  defendant,  as  set  forth  above,  the  defendant  refused,  and 
still  refuses,  although  requested,  to  pay  plaintiffs  the  one  hundred  dol- 
lars, as  defendant  promised  and  agreed  to  do.  Wherefore  [{conclud- 
ing as  in  Form  No.  69 15^.^ 

IV.  FOR    APPREHENSION    OF   PERSON    ESCAPING    FROM    LAWFUL 
CUSTODY  OF  DEFENDANT. 

Form  No.  18037. 

(Precedent  in  Simonds  v,  Clapp,  16  N.  H.  223.)' 

[{Commencing  as  in  Form  No.  59^5)]^  for  that  one  William  Seal,  on 
the  night  of  the  15th  day  oi  June,  a.  d.  iS^i,  having  escaped  from 
the  custody  of  the  said  Clapp  at  Concord,  JSf.  H.,  as  the  said  Clapp 
caused  to  be  reported  and  published,  he  the  said  Clapp,  on  the  16th 
day  oi  June,  a.  d.  iS^i,  at  said  Concord,  to  wit,  at  said  Amherst,  in 
consideration  that  the  plaintiff  or  any  other  person  would  arrest  the 
said  Seal,  promised  that  he  would  pay  and  satisfy  unto  the  person  or 
persons  so  arresting  him,  the  sum  of  %200,  and  the  plaintiff  avers 
that  relying  upon  the  faithful  performance  of  said  promise  of  said 
Clapp  so  made  as  aforesaid,  he  on  the  ITth  day  oi  June,  a.  d.  i8^i,  at 
Warner  in  the  county  of  Merrimack,  did  arrest  said  Seal,  so  that  he 
came  again  into  the  custody  of  said  Clapp;  whereby  the  said  Clapp 
ought,  according  to  his  promise  aforesaid,  to  have  paid  the  plaintiff 
the  said  sum  of  %200;  [nevertheless,  the  said  Clapp  hath  not  as  yet 
paid  the  said  sum  of  ^WO  or  any  part  thereof  to  the  said  plaintiff, 
although  often  requested  so  to  do,  but  the  said  Clapp  to  pay  him  the 
same  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse.  To  the  damage  of  said  plaintiff  (as  he  says) 
the  sum  of  three  hundred  dollars. 

And  also  for]^  that  said  Clapp  at  Concord'\x\  the  county  of  Merri- 
mack, to  wit,  at  Amherst  aforesaid,  on  the  16th  day  oi  June,  a.  d. 
iS^i,  did  promise  to  pay  another  sum  of  %200  to  any  person  who 
would  arrest  said  Secil,  whom  said  Clapp  averred  to  have  escaped 
from  his  custody,  oa  the  night  of  the  15th  day  oi  June,  a.  d.  iS^l,  at 
said  Concord',  and   the  plaintiff,  relying  on   the  said  promise  of  the 

1.  The  matter  to  be  supplied  within  objection  was  made  to  the  form  of  the 
[  ]  will  not  be  found  in  the  reported  declaration,  and  on  trial  the  jury  re- 
case,  turned  a  verdict  for  the  plaintiff  for  the 

2.  There   was  a  third   count   in   the  amount  of  the  reward. 

declaration  in  this  case,  for  work  and  3.  The  matter  enclosed  by  [  ]  will 
labor  done  and  services  rendered.     No     not  be  found  in  the  reported  case. 
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said  Clapp  so  made  as  aforesaid,  at  Concord  in  our  county  of  Merri- 
mack, on  the  11th  day  oi  June,  a.  d.  i8>^i,  did  arrest  the  said  Seal, 
and  did  return  him  to  the  custody  of  the  said  Clapp,  in  consideration 
whereof  the  said  Clapp  became  liable,  and  in  consideration  thereof 
then  and  there  promised  the  plaintiff,  to  pay  him  the  sum  of  $^00  on 
demand;  [nevertheless,  the  said  Clapp  hath  not  as  yet  paid  the  said 
sum  of  ^00  or  any  part  thereof  to  the  said  plaintiff,  although  often 
requested  so  to  do,  but  the  said  Clapp  to  pay  him  the  same  hath 
hitherto  wholly  neglected  and  refused,  and  s^ill  doth  neglect  and 
refuse,  to  the  damage  {concluding  as  in  Form  No.  694^). \^ 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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RIGHT  OF  PROPERTY,   TRIAL  OF. 

See  the  titles  ATTACHMENT;  GARNISHMENT;  TRUSTEE 
PROCESS;  FACTORIZING,  vol.  2,  p.  303;  EXECU- 
TIONS AGAINST  PROPERTY,  vol.  8,  p.  i;  INTER- 
PLEADER, vol.  10,  p.  391;  INTERVENTION,  vol.  10, 
p.  438;  REPLEVIN,  ante,  p.  154;  SEQUESTRATION. 


RIGHT,   WRIT  OF. 

By  Harold  N.  Eldridge. 

I.  WRIT  AND  DECLARATION,  673. 

1.  On  Demandant' s  Own  Seisin,  673. 

2.  On  Seisin  of  Demandant' s  Grandfather,  674. 

3.  On  Seisin  of  Demandant' s  Father,  674. 

4.  On    Seisin    of  Demandant' s  Father  and  Mother  in  Right  of 

Mother,  674. 

5.  Where  Demandants  are  Co-heirs  Entitled  in  Different  Pro- 

portions, 675. 
II.  PLEA,  676. 

I.  WRIT  AND  DECLARATION.! 
1.  On  Demandant's  Own  Seisin. 

Form  No.  18038." 

(Oliver's  Prec.  (2d  ed.)  586.) 

(^Commencing  as  in  Form  No.  8Jfi&)  in  a  plea  of  land  wherein  the 
said  John  Doe  demands  against  the  said  Richard  Roe  one  messuage 
with  the  appurtenances,  situate  in  said  HaveriU  and  bounded  and 
described  as  follows  {stating  boundaries)  as  his  right  and  inheritance;* 
and  thereupon  he  says  that  he  himself  was  seised  of  the  demanded 
premises  in  his  demesne  as  of  fee  and  right  within  thirty  years  last 
past,  taking  the  esplees  thereof  to  the  yearly  value  thereof  of  {stating 
value')  whereof  the  said  Richard  Roe  deforceth  him,  to  the  damage 
{concluding  as  in  Form  No.  Slfiff). 

1.  Bequisites  of  Declaration,  Generally,  land  v.  Slade,  5  East  272,  2  B.  &  P.  570. 
—  For  the  formal  parts  of  a  declaration  Tracing  Descent  of  Title.  —  Where  the 
in  a  particular  jurisdiction  see  the  title  demandant  relies  on  the  seisin  of  the 
Declarations,  vol.  6,  p.  244.  ancestor,  he  must,  by  tracing  the  de- 
Seisin  in  Fee  and  of  Bight.  —  That  de-  scent  of  the  title,  show  how  he  is  heir, 
mandant  or- the  ancestor  under  whom  Dumsday  v.  Hughes,  3  B.  &  P.  453. 
he  claims  was  seised  in  his  demesne  as  2.  See,  generally,  supra,  note  i,  this 
of  fee  and  right  must  be  alleged.     Dow-  page. 
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2.  On  Seisin  of  Demandant's  Grandfather. 

Form  No.  18039.' 

(Oliver's  Prec.  (2d.  ed.;  587.) 

{Commencing  as  in  Form  No.  18038,  and  continuing  down  to  *)  and 
thereupon  the  said  John  Doe  says  that  one  Samuel  Doe,  the  grand- 
father of  the  said  John  Doe.,  whose  heir  he  is,  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances  in  his  demesne  as  of  fee 
and  right,  in  a  time  of  peace,  within  forty  years  last  past,  taking 
the  esplees  thereof  to  the  value  of  three  hundred  dollars;  and  from 
the  said  Samuel  Doe  the  right  of  the  tenements  aforesaid,  with  the 
appurtenances,  descended  to  one  Frank  Doe  as  son  and  heir  of 
the  said  Samuel  Doe,  and  from  the  said  Frank  Doe  the  right  of  the 
tenements  aforesaid,  with  the  appurtenances,  descended  to  the  said 
John  Doe,  the  now  demandant,  as  son  and  heir  of  the  said  Frank 
Doe;  whereof  the  said  Richard  Roe  deforceth  him,  to  the  damage 
{concluding  as  in  Form  No.  SJfiff). 

3.  On  Seisin  of  Demandant's  Father. 

Form  No.  i8o4  0.> 

(Oliver's  Prec.  (2d  ed.)  587.) 

{Commencing  as  in  Form  No.  18038,  and  continuing  down  to  *)  and 
thereupon  the  demandant,  John  Doe,  says  that  Richard  Doe,  esquire, 
deceased,  the  late  father  of  the  said  demandant,  was  seised  of  the 
tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 
fee  and  right,  in  the  time  of  peace,  within  forty  years,  now  last  past, 
by  taking  the  esplees  thereof  to  the  value  of  two  hundred  doWoxs;  and 
from  the  said  Richard  Doe  the  right  descended  to  the  ss\<\  John  Doe, 
who  now  demands  the  same  as  son  and  heir  of  the  said  Richard  Doe, 
and  whereof  the  said  Richard  Roe  deforceth  him,  to  the  damage 
{concluding  as  in  Form  No.  8Jfi9). 

4.  On  Seisin  of  Demandant's  Father  and  Mother  in  Rigrht  ol 

Mother. 

Form  No.  18041.' 

(Oliver's  Prec.  (2d  ed.)  588.) 

{Commencing  as  in  Form  No.  18038,  and  co7itinuing  down  to  *)  and 
thereupon  demandant,  yi?^//  Doe,  says  that  Richard  Doe  and  Elizabeth, 
his  wife,  father  and  mother  of  the  said  demandant,  and  who  are  both 
dead,  were  in  their  life-time  seised  of  the  tenements  aforesaid,  in  their 
demesne  as  of  fee  and  right,  in  right  of  the  said  Elizabeth,  in  the  time 
of  peace,  to  wit,  within  forty  years,  now  last  past,  by  taking  esplees 
thereof  to  the  value  of  tivo  hundred  doWars;  and  from  the  said  Eliza- 

1.  See,  generally,  supra,  note  i,  p.  673. 

674  Volume  16. 


18041.  RIGHT,  WRIT  OF.  18042. 

beth  the  right  descended  to  the  demandant,  as  son  and  heir  of  the 
said  Elizabeth,  who  now  demands  the  same,  and  whereof  the  said 
Richard  Roe  deforceth  him,  to  the  damage  {concluding  as  in  Form 
No.  8Jfi9\ 

5.  Where  Demandants  are  Co-heirs  Entitled  in  Different 

Proportions. 

Form  No.  18042.' 

(Oliver's  Prec.  (2d  ed.)  588.) 

{Commencing  as  in  Form  No.  8^09')  in  a  plea  of  land  wherein  the 
said  Nathan  Boyd,  Norman  Boyd,  Millard  Boyd,  Alice  Winters,  Ellen 
Kendall,  Nathaniel  Lincoln,  Marion  Lincoln,  Winthrop  Lincoln,  Alfred 
Lincoln,  Fratik  Lincoln  and  Edward  Lincoln  demand  against  the  said 
Richard  Roe  and  Samuel  Short  a  certain  parcel  of  land,  situate  in  said 
Have  rill,  a.n6.  bounded  and  described  as  ioWoy^s  (^describing  boundaries) 
as  the  right  and  inheritance  of  the  said  demandants,  whereupon  the 
demandants  say  that  one  Nellie  Winters,  sister  to  the  said  Alice 
Winters,  and  aunt  to  the  said  Nathan  Boyd,  Norman  Boyd,  Millard 
Boyd,  Ellen  Kendall,  Nathaniel  Lincoln,  Marion  Lincoln,  Winthrop 
Lincoln,  Alfred  Lincoln,  Frank  Lincoln  and  Edward  Lincoln,  was  seised 
of  the  demanded  premises,  with  the  appurtenances,  in  her  demesne 
as  of  fee  and  right,  in  the  time  of  peace  and  within /^r/y  years  last 
past,  by  taking  the  esplees  thereof  at  a  yearly  value  oi  five  hundred 
dollars,  and  continued  so  seised  until  the  said  Richard  Roe  ^wA  Samuel 
Short  thereafterwards,  to  wit,  on  {stating  time)  unjustly  and  without 
judgment  of  law  entered  into  the  same  demanded  premises,  and 
thereof  disseised  the  said  Nellie  Winters,  who  thereafterwards,  on 
{stating  time)  died  seised  of  the  right  in  and  to  the  demanded  premises, 
with  the  appurtenances,  in  her  demesne  as  of  fee  and  right,  from  whom 
thereupon,  for  that  she  died  without  heir  of  her  body  begotten,  the 
said  right,  as  to  one  undivided /<?«rM  part  of  the  demanded  premises, 
descended  to  the  said  Alice  Winters  as  sister  and  one  of  the  heirs  of 
the  said  Nellie  Winters;  and  as  to  one  other  undivided  fourth  part 
descended  to  one  Robert  Boyd  {^now  deceased)  as  brother  and  one  of 
the  heirs  of  the  said  Nellie  Winters;  and  from  the  said  Robert  Boyd 
the  said  right  to  the  said  undivided/^«r/>^  part  descended  to  the  said 
Nathan  Boyd,  Norman  Boyd  and  Millard  Boyd  as  children  and  heirs 
of  the  said  Robert  Boyd,  deceased ;  and  as  to  one  other  undivided  fourth 
part  the  right  of  the  demanded  premises  descended  from  the  said  Nellie 
Winters  to  one  Nancy  Boyd  as  mother  and  one  of  the  heirs  of  the  said 
Nellie  Winters;  and  from  said  Nancy  Boyd  the  said  right  to  one  undi- 
vided fourth  pa.vt,  as  to  ^«^-M;>^partof  the  said  fourth  part,  descended 
to  one  Betsy  Lincoln,  wife  of  the  said  Winthrop  Lincoln,  as  daughter 
and  one  of  the  heirs  of  the  said  Nancy  Boyd;  and  from  the  said  Betsy 
Lincoln  the  said  right  to  one-third  part  of  said  fourth  part  descended 
to  the  said  Ellen  Kendall,  Nathaniel  Lincoln,  Marion  Lincoln,  Winthrop 
Lincoln^  Alfred  Lincoln  a.nd  Edivard  Lincoln  diS  children  and  heirs  of  the 

1.  See,  generally,  supra,  note  I,  p.  673. 
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said  Betsy  Lincoln-,  and  from  the  said  Nancy  Boyd  (deceased)  the  said 
right  to  said  undivided /i^^rM  part,  as  to  one  other  third  ^diVt  of  said 
fourth  part,  descended  to  the  said  Alice  Winters  as  daughter  and  one  of 
the  heirs  of  the  said  Nancy  -5^^^  (deceased);  and  as  to  the  remaining 
M/rdf  part  of  the  said  undivided /(!7«rM  part,  the  right  of  the  said  undi- 
vided fourth  part  descended  to  the  said  Nathan  Boyd,  Norman  Boyd 
and  Millard  Boyd  as  children  of  a  deceased  child  of  the  said  Nancy 
Boyd  (deceased)  and  co-heirs  with  the  said  Betsy  Lincoln  (deceased) 
and  the  said  Alice  Winters,  of  the  said  Nancy  ^^^^  (deceased);  and 
from  the  said  Nellie  Winters  (deceased)  the  right  of  the  demanded 
premises,  as  to  the  remaining /(?«r/>^  part  of  the  same,  descended  to 
the  said  Betsy  Lincoln  (deceased)  as  sister  and  one  of  the  heirs  of  the 
said  Nellie  Winters;  and  from  the  said  Betsy  Lincoln  the  said  right  to 
the  sdad  fourth  part  of  the  demanded  premises  descended  to  the  said 
Ellen  Kendall,  Nathaniel  Lincoln,  Marion  Lincoln,  Winthrop  Lincoln, 
Alfred  Lincoln,  Frank  Lincoln  and  Edward  Lincoln  as  children  and 
heirs  of  the  said  Betsy  Lincoln.  And  so  the  demandants  say,  that  the 
right  of  the  demanded  premises  hath  descended  to  them,  and  they 
ought  to  have  quiet  possession  thereof ;  yet  the  said  Richard  Roe  and 
Samuel  Short  unjustly  detain  the  same,  to  the  damage  {concluding  as 
in  Form.  No.  Slfid). 

II.  PLEA.1 

Form  No.  18043.' 
(3  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  654.) 

(^Commencing  as  in  Form  No.  15203)  comes  and  defends  the  right 
of  the  aforesaid  yohn  Doe,  and  his  seisin,  of  and  in  the  tenements 
aforesaid,  and  says  that  the  said  Robert  Doe,  the  late  father  of  the 
•^2^1^  John  Doe,  was  not  seised  of  the  tenements  aforesaid,  with  the 
appurtenances  or  any  part  thereof,  in  his  demesne  as  of  fee  and 
right,  in  manner  and  form  as  the  s^xd  John  Doe  hath  above  alleged, 
and  of  this  the  said  Richard  Roe  puts  himself  upon  the  country,  etc. 
And  for  a  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  Richard  Roe  says, 
that  the  sdad  John  Doe  ought  not  to  have  his  seisin  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  the  said  declaration  mentioned, 

1.  Beqnisites  of  Plea,  Generally.  —  For        When  demandant  claims  on  ancestor'! 

the  formal  parts  of  a  plea  in  a  particu-  seisin,  the  commencement  of  the  plea  is 

lar  jurisdiction  see  the  title  Pleas,  vol.  as  follows: 
13,  p.  918.  "And  the  said  C.  D.,  by  E.  F.,  his 

When  demandant  claims  on  his  own  attorney,  comes  and  defends  the  right 

seisin,  the  commencement  of  the  plea  is  of  the  said  A.  B.,    and   the  seisin   of 

as  follows:  the  said   G.    B.   (the  ancestor;,   when, 

"And  the  said  CD.,  by  E.  P.,  his  etc.,  and  all,  etc.,  and  whatsoever,  etc., 

attorney,  comes  and  defends  the  right  and  chiefly  of  the  tenements  aforesaid, 

of  the  said /i.  B.,  and  his  seisin,  when,  with  the  appurtenances,  as  of  fee  and 

etc.,  and  all,  etc.,  and  whatsoever,  etc.,  right,   etc.,  and  says:"     Stephen's  PI. 

and  chiefly  of  the  tenements  aforesaid,  (Tyler)  374. 

with  the  appurtenances,  as  of  fee  and        2.  See,  generally,  supra,  note  i,  this 

right,  etc..   and  says:"     Stephen's   PI.  page. 
(Tyler)  374. 
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or  of  any  part  thereof,  because  he  says,  that  upon  the  death  of  the 
said  Samuel  Short  the  right  descended  to  James  Short,  as  son  and 
he'ir  of  the  said  Samuel  Short,  by  virtue  thereof  the  said  James  Short 
afterwards,  to  wit,  on  the  tenth  day  of  May,  in  the  year  of  our  Lord 
177Jf,  entered  into  the  said  tenements,  with  the  appurtenances,  and 
was  seised  by  taking  the  esplees  thereof  to  the  value  £,500.  And  the 
said  James  Short  being  so  seised  thereof,  he,  the  said  James  Short, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  {stating 
place),  in  the  said  county,  enfeoffed  the  said  Richard  Roe  of  the  said 
tenements,  with  the  appurtenances,  to  have  and  to  hold  the  same 
unto  the  said  Richard  Roe,  and  his  heirs,  by  virtue  of  which  said 
feoffment  the  said  Richard  Roe  became  and  was  seised  of  the  said 
tenements,  with  the  appurtenances,  in  his  demesne,  as  of  fee  and 
right;  without  this,  that  upon  the  death  of  the  said  Samuel  Short  the 
right  descended  to  the  said  John  Doe,  in  manner  and  in  form  as  the 
ssdci  John  Doe  hath  above  alleged,  and  this  he,  the  said  Richard  Roe, 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  saidyi?-^^ 
Doe  ought  to  have  his  seisin  of  the  said  tenements,  with  the  appurte- 
nances, in  the  said  declaration  mentioned,  or  of  any  part  thereof. 
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RIOT,   ROUT,  AND  UNLAWFUL 
ASSEMBLY. 

By  Justin  S.  Galland. 

I.  RIOT  AND  ROUT,  679. 

1.   Criminal  Proceedings^  679. 

a.  Indictment  or  Information^  679. 

(i)  At  Common  Law,  680. 
{a)  In  General,  681. 
(^)  Riotously  Assembling  and  Hanging  Effigy^ 

683. 
{/)  Riotously  Entering  D^velling -house  on  the 

Flea  of  Holding  Execution,  684. 
(^)  Riotously  Entering  Plaintiff 's  Shop,  684. 
\e  )  Riotously  Interfering  with  Election,  686. 
(y*)  Riotously  Resisting  Execution  of  Statute, 

687. 
(^)  Riot  in  Attempting  to  Demolish  House,  687. 
(//)  Riot  in  Breaking  Into  House  of  Ambassa- 
dor, 688. 
(/ )  Riot  in  Front  of  Dwelling-house  and  As- 

saulting  Lodger,  689. 
(y)  Riot  in  Hauling  Away  Wagon,  690. 
(^k)  Riot  in  Opposing  Procla??iatioft,  690. 
(/)  Riot  in  Fulling  Dow 71  Fences,  691. 
(/«)  Riot  in  Fulling  Doivn  Outhouses,  etc.,  692. 
(«)  Riot  and  Assault,  693. 

aa.  In  General,  693. 

bb.   In  Front  of  liouse,  695. 
(<?)  Riot  and  Conspiracy,  (i()(i. 
(/)  Riot  and  False  Imprisonment,  697. 
Xjl)  Riot  and  Rescue  of  Prisoner  from  Officer^ 

t)i. 
(r)  Refusing  to  Aid  Constable  in  Quelling  Riot, 

699. 
(5)  Inciting  Persons  to  Make  a  Riot,  701. 
(2)   Under  Statute,  702. 

(a)  In  General,  703. 

(/^)  Riotous  Conduct  of  Strikers,  706. 

{/)  Riotously    Entering    Dwelling-house    and 

Destroying  Property,  707. 
{d)  Riot  and  Destruction  of  Building,  708. 
I/)  Riot  and  Lynching,  709. 

b.  Criminal  Complaint,  709. 
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«.   Civil  Action  for  Damages,  ixo. 

a.  Against  Municipality,  710. 

b.  Against  Rioters,  713. 

c.  Against  Sheriff,  714. 

3.  Request  for  Military  Aid  to  Suppress  Riot,  715. 

4.  Proclamation  to  Rioters  to  Disperse,  716. 
II.  UNLAWFUL  ASSEMBLY,  717. 

1.  In  General,  718. 

2.  To  Break  Into  Dwelling-house  and  Remove  Property,  719. 

3.  To  Prevent  Person  from  Pursuing  His  Labor,  719. 

CROSS-REFERENCES. 

For  Form  of  Indictment  Against  a  Public  Officer  for  Neglecting  to 
Read  the  Riot  Act,  see  the  title  PUBLIC  OFFICERS,  vol.  15, 
Form  No.  16778. 

See  also  the  GENERAL  INDEX  to  this  work. 


U  RIOT  AND  ROUT. 
1.  Criminal  Proceedings, 
a.  Indictment  op  Information.* 


1.  Bequisites  of  Indictment  or  Informa- 
tion, Generally.  —  For  the  formal  parts 
of  an  indictment  or  information  in  a 
particular  jurisdiction  see  the  titles 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

Venue.  —  The  statement  of  a  venue 
in  the  margin  implies  only  that  the 
indictment  is  found  by  a  grand  jury 
of  the  county  named,  not  that  the  com- 
plaint is  laid  as  arising  within  the 
county.  And  it  would  seem  that  a 
count  in  such  indictment  charging, 
without  any  statement  of  venue,  that 
certain  persons  unlawfully  and  tumul- 
tuously  assembled  and  committed  cer- 
tain other  alleged  offenses,  and  then 
adding,  with  a  statement  of  venue,  that 
the  defendants  did  unlawfully  aid, 
abet,  assist,  comfort,  support  and  en- 
courage the  said  persons  to  continue 
said  unlawful  assemblages,  and  other 
offenses,  is  bad  at  common  law  after 
verdict,  because  a  material  fact  (the 
misdemeanor  alleged  to  have  been 
committed  by  the  first  named  persons) 
is  laid  without  a  proper  assignment  of 
venue.     Lewis  Crim.  Abridg.  65. 

Names  of  Bioters — Generally. — The 
indictment  should  set  forth  the  names 
of  the  persons  engaged  in  the  riot,  or 
if  their  names  be  unknown,  that  fact 
should  be  stated.  Turpin  v.  State,  4 
Blackf.  (Ind.)  72;  Hardebeck  v.  State, 


10  Ind.  459;  State  v.  O'Donald,  i  Mc- 
Cord  L.  (S.  Car.)  532. 

Where  the  information  stated  that 
"  three  persons  and  more,  to  wit," 
naming  twenty-one,  committed  the 
acts  charged,  it  was  held  sufficient. 
Thayer  v.  State,  11  Ind.  287. 

Persons  Unknown. —  The  indictment 
may  charge  the  defendants  with  having 
committed  the  offense  with  other  per- 
sons unknown.  2  Chit.  Crim.  L.  (5th 
Am.  from  2d  Lond.  ed.)  490a;  Rex  v. 
Scott,  I  W.  BI. 350;  Anonymous,  3  Salk. 
317.  The  number  of  persons  unknown 
charged  with  those  known  to  have  com- 
mitted riot  is,  however,  immaterial. 
2  Chit.  Crim.  L.  (5th  Am.  from  2d 
Lond.  ed.)  490fl. 

Where  persons  unknown,  with  the 
persons  indicted,  are  necessary  to  con- 
stitute the  offense,  they  should  be  stated 
to  be  unknown.  State  v.  Calder,  2 
McCord  L.  (S.  Car.)  462. 

The  more  prudent  course  is  to  charge 
the  defendants  to  have  been  guilty  to- 
gether "with  other  persons  unknown," 
for  if  all  are  acquitted  but  one  or  two, 
who  are  found  guilty,  the  latter  may 
receive  judgment,  since  they  will  be 
presumed  to  be  united  with  those  who 
are  yet  undiscovered;  whereas  other- 
wise it  is  impossible  that  any  sentence 
could  be  passed  against  them  for  an 
offense  which  they  could  not  have  com- 
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(1)  At  Common  Law. 


mitted  alone.  2  Chit.  Crim.  L.  (5th  Am. 
from  2d  Lond.  ed.)  489;  Rex  v.  Scott,  i 
W.  Bl.  350;  Rex  V.  Heaps,  2  Salk.  593; 
Anonymous,  3  Salk.  317. 

"  On  an  indictment  for  a  riot  against 
three  or  more,  if  a  verdict  acquit  all 
but  two,  and  find  them  guilty,  the  find- 
ing is  repugnant  and  void,  unless  the 
indictment  charges  them  with  having 
made  such  a  riot,  together  with  divers 
other  persons  unknown.  Rex  v.  Sud- 
bury, I  Ld.  Raym.  484."  Whart.  Crim. 
L.,  §§431.  "ii^metseq. 

An  indictment  charging  two  defend- 
ants named  "with  divers  other  per- 
sons to  the  jurors  unknown,  to  the 
number  of  ten  or  more,"  is  sufficient. 
State   V.  Brazil,  Rice  L.  (S.    Car.)  257. 

Where  the  indictment  charged  the 
defendant  and  two  others  named,  "to- 
gether with  divers  other  persons,  to 
wit,  to  the  number  of  five,"  without 
alleging  that  the  five  others  were  un- 
known, or  setting  out  their  names,  and 
the  grand  jury  found  a  true  bill  against 
the  defendant  and  one  other,  to 
which  the  defendant  pleaded  guilty, 
the  judgment  was  arrested.  State  v. 
O'Donald,  i  McCord  L.  (S.  Car.)  532. 

With  Many  Others.  — That  defendant 
with  many  others  committed  the  riot 
is  sufficient.     Anonymous,  3  Salk.  317. 

Christian  Name  Unknown.  —  Where 
the  christian  name  of  one  of  the  de- 
fendants is  unknown,  that  fact  should 
be  stated,  as  otherwise  the  indictment 
will  be  dismissed  as  to  such  defendant. 
State  V.  Kutter,  59  Ind.  572. 

Namber  of  Bioters.  —  At  common  law, 
the  indictment  must  aver  the  common 
action  of  at  least  three  alleged  rioters. 
Whart.  Crim.  L.  (8th  ed.;,  §  1546.  And 
where  the  indictment  is  on  the  statute 
it  must  allege  ihe  joint  action  of  at 
least  the  number  specified  by  the  stat- 
ute. Prince  v.  State,  30  Ga.  27;  Mc- 
Pherson  v.  State,  22  Ga.  478;  Dougherty 
V.  People,  5  111.  179. 

The  allegation  as  to  number  is  not 
material,  and  more  or  less  may  be 
proved. 

However  numerous  the  defendants 
may  be  who  are  joined  in  the  same  in- 
dictment, the  prosecutor  will  succeed 
though  he  prove  the  charge  against 
three  of  them  only,  and  the  joinder  of 
the  innocent  will  not  at  all  affect  the 
conviction  of  the  guilty.  2  Chit.  Crim. 
L.  (5th  Am.  from  2d  Lond.  ed.)  489. 

However,  on  an  indictment  against 


H.  and  others  and  on  which  H.  was  con- 
victed, the  second  count  described  the 
defendants  not  named,  under  a  vide- 
licit,  thus:  "together  with  divers,  to 
wit,  50  other  persons  to  the  jurors 
aforesaid  as  yet  unknown,  being  riot- 
ers, routers  and  disturbers  of  the  peace, 
heretofore,  to  wit,  on,"  etc.  2  Chit. 
Crim.  L.  <^5th  Am.  from  2d  Lond.  ed.) 
489. 

Time  and  Place.  —  Where  the  indict- 
ment charged  that  defendants  "  on  the 
first  day  of  September,  x%88,  at  and  with- 
in the  county  of  Pope,  then  and  there, 
being  together,  did  riotously  and  with 
force  and  violence  assault,  beat,  wound 
and  '\\\ixta.l  Philip  Meier,"  it  was  held 
that  the  indictment  sufficiently  averred 
when  and  where  the  riot  occurred  and 
that  the  words  then  and  there,  should 
be  read  "then  and  there,  being  together, 
did."     Lambert  v.  People,  34  111.  App. 

637- 

Unlawful  Asiembly —  Generally.  —  At 
common  law,  the  unlawful  assembly  of 
a  sufficient  number  of  persons  to  com- 
mit the  offense  must  be  alleged.  Com. 
V.  Gibney,  2  Allen  (Mass.)  150;  Mc- 
Waters  v.  State,  10  Mo.  167;  State  v. 
Hughes.  72  N.  Car.  25;  State  v.  Stalcup, 

I  Ired.  L.  (23  N.  Car.)  30;  Blackwell  v. 
State,  30  Tex.  App.  672;  Reg.  v.  Soley, 

II  Mod.  115;  I  Hawk.  P.  C.  514. 
Under  Statute.  —  In  some  states,  the 

unlawful  assembly  of  the  defendants 
need  not  be  alleged.  Dougherty  v. 
People,  5  111.  179. 

Under  the  Missouri  statute,  it  is  held 
that  an  indictment  charging  that  the 
defendants  "  assembled  and  agreed  "  is 
sufficient.      State  v.  Berry,  21  Mo.  504. 

Purpose  of  Assembly  —  Generally.  — 
The  intent  and  purpose  of  assembly 
must  be  charged.  Reg.  v.  Gulston,  2 
Ld.  Raym.  1210;  Reg.  v.  Soley,  2  Salk. 
594;  McWaters  v.  State,  10  Mo.  167; 
Martin  v.  State,  9  Mo.  286;  Blackwell 
V.  State,  30  Tex.  App.  672. 

In  State  v.  Russell,  45  N.  H.  83,  it  was 
held  that  the  indictment  was  not  de- 
fective because  it  failed  to  allege  that 
defendants  assembled  to  assist  each 
other,  or  that  they  executed  the  act  for 
which  they  assembled,  or  that  they 
assembled  to  do  that  which  it  was 
charged  that  they  did. 

Disturbing  the  Peace. — An  indict- 
ment charging  the  defendants  with 
assembling  for  the  purpose  of  disturb- 
ing the  peace  is  sufficient  and  no  other 
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purpose  or  intent  need  be  alleged. 
State  V.  Renton,  15  N.  H.  169. 

Commission  of  Act.  —  That  the  unlaw- 
ful assemblage  was  completed  by  the 
commission  of  an  unlawful  act  or  by  a 
lawful  act  in  an  unlawful  manner  must 
be  alleged.  Reg.  v.  Soley,  2  Salk.  594; 
Black  well  v.  State,  30  Tex.  App.  672; 
U.  S.  V.  Fenwick,  4  Cranch  (C.  C.)  675. 
But  that  the  act  committed  was  the 
one  contemplated  need  not  be  stated. 
State  V.  Russell,  45  N.  H.  83;  State  v. 
Blair,  13  Rich.  L.  (S.  Car.)  93;  U.  S.  v. 
Fenwick,  4  Cranch  (C.  C.)675;  Com. 
V.  Jenkins,  Thatch.  Crim.  Cas.  (Mass.) 
118. 

In  Illinois,  it  is  sufficient  if  the  indict- 
ment avers  that  the  defendants  com- 
mitted an  unlawful  act  against  the  per- 
son or  injured  property  with  violence. 
Dougherty  v.  People,  5  111.  179. 

In  Missouri,  it  is  held  that  the  in- 
dictment need  not  charge  that  the 
defendants  assembled  unlawfully  or 
unlawfully  committed  the  acts  com- 
plained of,  and  it  is  sufficient  if  the 
indictment  shows  that  an  unlawful  act 
was  committed.  McWaters  v.  State,  10 
Mo.  167. 

Facts  Constituting  Eiot  —  At  Common 
Law.  —  The  facis  constituting  the  riot 
should  be  clearly  set  forth  in  the  in- 
dictment. Whitesides  v.  People,  i  111. 
21;   Reg.  V.  Gulston,  2  Ld.  Raym.  1210. 

No  technical  words  are  necessary, 
but  it  should  appear  that  such  force 
and  violence  were  used  as  amount  to  a 
breach  of  the  peace.  All  that  is  re- 
quired in  indictments  of  this  kind  is 
that  the  facts  stated  shall  show  a  breach 
of  the  peace,  and  not  merely  a  civil 
trespass.  Whart.  Ind.  and  PI.  846  {citing 
State  V.  Langford,  3  Hawks  (10  N.  Car.) 
381;  State  V.  Russell,  45  N.  H.  83). 

Under  Statute. —  An  indictment  framed 
upon  a  statute  should  state  all  the  cir- 
cumstances which  constitute  the  defini- 
tion of  the  offense  in  the  act,  so  as  to 
bring  the  defendant  precisely  within  it, 
and  should  with  certainty  and  pre- 
cision charge  him  with  having  com- 
mitted or  omitted  the  acts  constituting 
the  offense  under  the  circumstances 
and  with  the  intent  mentioned  in  the 
statute.  McWaters  v.  State,  10  Mo. 
167;   Martin  v.  State,  9  Mo.  286. 

Charging  the  offense  in  the  language 
of  the  statute  is,  however,  sufficient. 
Whart.  Crim.  PI.  and  Pr.,  §  220;  Adell 
V.  Stete,  34  Ind.  543. 


Force  and  Arms.  —  Where  the  indict- 
ment charges  that  the  defendants  as- 
sembled with  force  and  arms,  and 
being  so  assembled  committed  the  act, 
the  words  "  with  force  and  arms"  in 
the  first  part  of  the  indictment  will  be 
construed  to  apply  to  any  subsequent 
allegation.  Com.  v.  Runnels,  10  Mass. 
518. 

In  Rex  V.  Wynd,  2  Stra;  834,  it  was 
held  that  the  word  "  riotously  "  implied 
violence  and  that  the  words  "  force 
and  arms"  were  not  required. 

Noise  and  Disturbance.  —  The  indict- 
ment should  charge  the  manner  in 
which  the  noise  and  disturbance  was 
made,  and  to  charge  defendant  simply 
with  creating  a  noise  and  disturbance 
is  not  sufficient.  Whitesides  v.  People, 
I  111.  21. 

Biotously. —  Where  the  allegations  of 
the  indictment  are  sufficient  to  consti- 
tute the  offense,  the  word  "riotous"  is 
unnecessary.  State  v.  Dillard,  5  Blackf. 
(Ind.)  365. 

Unlawful  Act. —  It  has  been  held  that 
the  indictment  rnust  charge  that  the 
acts  committed  were  unlawful.  Smith 
V.  State,  14  Mo.  147;  McWaters  v. 
State,  10  Mo.  167;  but  see  contra 
Carnes  v.  State,  28  Ga.  192;  Kiphart  v. 
State,  42  Ind.  273;  State  v.  Baldwin, 
I  Dev.  &  B.  L.  (18  N.  Car.)  195. 

The  indictment  need  not  charge  in 
terms  that  the  defendants  unlawfully 
committed  the  acts  alleged  against 
them,  where  the  circumstances  set  forth 
show  that  defendants  did  in  fact  the 
unlawful  acts  charged.  McWaters  v. 
State,  10  Mo.  167.  Nor  is  it  necessary 
to  allege  the  acts  to  have  been  unlaw- 
ful, where  they  are  manifestly  illegal. 
Croc.  C.  C.  43. 

Where  the  allegations  were  to  the 
effect  that  the  acts  were  committed  in  a 
"violent  and  tumultuous"  manner,  it 
was  held  unnecessary  to  allege  that  the 
acts  done  were  unlawful.  Kiphart  v. 
State,  42  Ind.  273. 

Where  the  indictment  alleged  that 
"  defendant  did  riotously  and  with 
iorce  and  violence  assault,  beat,  wound 
and  ill  treat,"  it  was  held  that  it  suf- 
ficiently charged  the  act  to  be  unlawful. 
Lambert  v.  People,  34  111.  App.  637; 
and  see  Hobbs  v.  State,  133  Ind.  404. 

Violent  and  Tumultuous.  —  It  should 
appear  that  the  unlawful  acts  charged 
were  accompanied  by  violence  and  tur- 
bulence.    Smith  V.  State,  14  Mo.   147; 
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Form  No.  18044.' 

(4  Went.  PI.  309;  2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)488;  2  Rev. 

Swift's  Dig.  849.) 

Kent,  to  wit:  The  jurors  for  our  lord  the  king  upon  their  oath 
present*  \.\\2X  James  Brown,  late  of  the  parish  of  Lenham  in  the  county 
of  Kent,  lumberman,  Jacob  Smith,  late  of  the  same,  laborer,  Jonathan 
Prime,  late  of  the  same,  laborer,  and  Arthur  Downs,  late  of  the  same, 
laborer,  together  with  divers  other  evil  disposed  persons  to  the  num- 
ber of  ten  and  more,  to  the  jurors  aforesaid  as  yet  unknown,  on  the 
twenty-fifth  day  of  December  in  the  twenty-sixth  year  of  the  reign  of 
our  sovereign  lord  George  the  Second,  by  the  grace  of  God  of  Great 
Britain,  France  and  Ireland  king,  defender  of  the  Faith,  f  with  force 
and  arms,  that  is  to  say  with  sticks,  staves  and  other  offensive 
weapons  at  the  parish  of  Lenham  aforesaid,  in  the  county  aforesaid, 
did  unlawfully,  riotously  and  tumultuously  assemble  and  gather 
together  to  disturb  the  peace  of  our  said  lord  the  king,  and  being  so 
then  and  there  assembled,  and  gathered  together,  did  then  and  there 


McWaters  v.  State,  10  Mo.  167.  How- 
ever, no  arbitrary  words  need  be 
employed:  it  is  sufficient  if  the  facts 
set  forth  show  that  the  unlawful  acts 
charged  were  committed  in  a  violent 
and  turbulent  manner.  Thayer  v.  State, 
ir  Ind.  287;  Hardebeckf.  State,  lolnd. 
459.  So  it  has  been  held  that  the  word 
"violently"  is  unnecessary,  where  the 
allegations  are  to  the  effect  that  the  act 
was  done  violently.  Kiphart  v.  State, 
42  Ind.  273.  And  the  words  "  rout- 
ously  and  tumultuously "  have  been 
held  to  be  a  substantial  equivalent  to 
"violently."  Stater/.  Kutter,  59  Ind. 
572. 

Where  the  complaint  charged  the  un- 
lawful acts  to  have  been  committed  in 
a  violent  or  tumultuous,  instead  of  in  a 
violent  and  tumultuous,  manner,  it  was 
held,  sustaining  the  complaint,  that  the 
words  used  were  substantially  synony- 
mous and  were  intended  to  explain 
each  other.  Bonneville  v.  State,  53 
Wis.  680. 

Attempt  to  Commit  Act. —  If  the  in- 
dictment shows  that  there  was  an  at- 
tempt to  commit  the  act,  it  is  sufficient, 
and  it  is  not  required  that  the  indict- 
ment show  the  commission  of  the  act. 
State  V.  York,  70  N.  Car.  66;  Blackwell 
V.  State,  30  Tex,  App.  67a;  U.  S.  v, 
Fenwick,  4  Cranch  (C.  C.)  675. 

Conclosion  —  In  Terrorem  Populi.  — 
Where  no  act  was  done  in  pursuance  of 
the  unlawful  assembly,  the  indictment 
should  conclude  in  terrorem  populi. 
Rex  V  Woolcock,  5  C.  &.P.  516,  24 
E.  C.  L.  434;  Rex  V.  Bin.  5  C.  &  P.  154. 


24  E.  C.  L.  252;  Rex  V.  Hughes,  4  C.  & 
P.  373,  19  E.  C.  L.  425;  Reg.  V.  Soley, 
II  Mod.  115. 

Where,  however,  an  unlawful  or  vio- 
lent act  was  committed,  or  the  tendency 
of  the  act  was  to  inspire  terror,  the  above 
conclusion  is  unnecessary.  Thayer  v. 
State,  II  Ind.  287;  Hardebeck  v.  State, 
10  Ind.  459;  State  v.  Boies,  34  Me.  235; 
Com.  V.  Runnels,  10  Mass.  518;  Slate  z/. 
Baldwin,  i  Dev.  &  B.  L.  (18  N.  Car.) 
195;  State  V.  Sims,  16  S.  Car.  486;  State 
V.  Whitesides,  i  Swan  (Tenn.)  88. 

In  Rex  V.  James,  5  C.  &  P.  153,  24 
E.  C.  L.  251,  it  was  held  that  an  indict- 
ment under  i  Geo.  i,  c.  5,  §  i,  for 
remaining  one  hour  after  proclamation 
made,  need  not  charge  the  original  riot 
to  have  been  in  terrorem  popult. 

Contra  Formam  Statuti.  —  Where  the 
offense  is  denounced  by  statute,  the  in- 
dictment should  conclude  against,  the 
form  of  the  statute.  A  general  con- 
clusion contra  formam  statuti  is,  how- 
ever, sufficient.  Reg.  v.  Pugh,  6  Mod. 
140. 

Joinder  of  Offenses  —  In  Separate  Counts. 
Where  an  individual  has  been  attacked, 
it  is  advisable  to  add  to  the  indictment 
a  count  for  common  assault.  2  Chit. 
Crim.  L.  (5th  Am.  from  2d  Lond.  ed.) 
490rt. 

In  Same  Count.  —  In  State  v.  Russell, 
45  N.  H.  83,  it  was  held  that  the  indict- 
ment was  not  open  to  objection  because 
it  charged  the  riot  and  assault  and  bat- 
tery in  the  same  count. 

1.  See,  generally,  supra,  note  I,  p. 
679. 
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make  a  great  noise,  riot,  tumult  and  disturbance,  and  then  and  there 
unlawfully,  riotously,  routously  and  tumultuously  remained  and  con- 
tinued together,  making  such  noise,  riot,  tumult  and  disturbance, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  six  hours  and  more 
then  next  following,  to  the  great  terror  and  disturbance  not  only 
of  the  liege  subjects  of  our  said  lord  the  king,  then  and  thereabouts 
inhabiting,  residing  and  being,  but  of  all  the  other  liege  subjects  of 
our  said  lord  the  king,  there  passing  and  repassing,  in  and  along 
the  public  street  and  king's  common  highway,  there,  in  contempt  of 
our  said  lord  the  king,  and  his  laws,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 


(^)  Riotously  Assembling  and  Hanging  Effigy. 

Form  No.  18045.' 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  501.)  > 

Worcestershire^  to  wit:  The  jurors  of  our  sovereign  lord  the  king 
upon  their  oath  present  XhzX.  John  Doe,  late  of  the  parish  of  Ipsley, 
in  the  county  of  War7vick,  laborer,  Richard  Roe,  late  of  the  parish  of 
Tardebigg,  in  the  county  of  Worcester,  needle  maker,  and  Samuel  Shorty 
late  of  the  same,  brick  layer,  together  with  divers  other  persons,  to 
the  jurors  aforesaid  as  yet  unknown,  to  the  number  of  twenty  and  more, 
being  of  unruly  and  turbulent  tempers  and  dispositions  and  unlaw- 
fully and  wilfully  with  intent  to  disquiet,  disturb  and  terrify  Joseph 
Brown,  a  subject  of  our  lord  the  king,  on  the  nineteenth  day  of  Septem- 
ber, in  the  third  year  of  the  reign  of  our  sovereign  lord  George  the 
Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  king,  and  defender  of  the  Faith,  with  force  and  arms  at 
said  Tardebigg  in  the  county  aforesaid,  unlawfully,  wilfully  and  riotously 
did  assemble  and  meet  together  with  intention  to  break  and  disturb 
the  peace  of  our  said  lord  the  king,  and  being  so  assembled  as  afore- 
said, a  certain  wooden  gibbet  in  a  common  highway  there  called  the 
King's  highway  and  near  to  the  dwelling  house  of  the  said  Joseph 
Broiun,  unlawfully,  riotously,  routously  and  contemptuously  did 
erect,  and  a  certain  figure  resembling  a  man  as  and  for  the  effigy  of 
the  said  Joseph  Brown  then  and  there  unlawfully,  riotously,  rout- 
ously and  contemptuously  did  hang  and  affix  to  the  said  gibbet 
and  did  then  and  there  threaten  that,  if  they  had  the  said  Joseph 
Brown  they  would  hang  him  up  alive;  and  did  then  and  there  unlaw- 
fully, riotously,  routously  and  contemptuously  make  a  very  great 
noise  and  disturbance,  for  the  space  of  three  hours,  then  next  following 
and  upwards,  to  the  great  damage,  terror  and  affrightment  of  the  said 
Joseph  Brown,  to  the  great  terror  of  all  the  king's  subjects  then  and 
there  being,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to 
the  evil  example  of  all  others,  and  against  the  neace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

{^Second  count  for  common  riot.^ 

1.  See,  generally,  supra,  note  i,  p.  679. 
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{c)  Riotously  Entering  Dwelling-house  on  the  Plea  of  Holding  Execution. 

Form  No.  i  8046.' 

(Davis's  Prec.  242,  No.  314;  i  Trem.  P.  C.  481.) 

Kent,  to  wit:  The  jurors  of  our  said  Lord  the  king  upon  their  oath 
present  \.\\2X  Jonathan  James,  late  of  the  parish  of  Lenham  in  the 
county  of  Kent,  laborer,  together  with  divers  other  persons  to  the 
number  of  ^z/^  and  more,  to  the  jurors  aforesaid  unknown,  on  the  tenth 
day  oi  June,  in  the  sixth  year  of  the  reign  of  our  sovereign  lord 
George  the  Third,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  king,  defender  of  the  Faith,  at  the  parish  of 
Lenham  in  the  county  of  Kent  aforesaid,  with  force  and  arms,  unlaw- 
fully, riotously  and  routously  did  assemble  and  gather  themselves 
together,  to  disturb  the  peace  of  our  said  lord  the  king,  and  so  being 
then  and  there  assembled  and  gathered  together,  the  sdL\d  Jonathan 
James,  and^  the  said^^z'^  others  to  the  jurors  aforesaid  unknown, 
afterwards,  on  the  same  day,  at  the  parish  of  Lenham,  in  the  county 
of  Kent  aforesaid,  the  mansion  house  of  one  John  Doe,  there  situate, 
then  and  there  unlawfully,  riotously  and  routously  did  attack,  beset, 
break  and  enter;  and  the  door  of  a  chamber  in  which  the  sa.\d  John 
Doe  then  was,  in  the  mansion  house  aforesaid,  they,  the  sz^xd  Jonathan 
James,  and  the  said^e;^  others  to  the  jurors  aforesaid  as  yet  unknown, 
then  and  there  unlawfully,  riotously  and  routously  did  open,  break, 
demolish  and  enter  under  the  pretense  that  they,  the  said  Jonathan 
James,  and  the  yiz/^f  others  to  the  jurors  aforesaid  as  yet  unknown, 
then  and  there  had  an  execution  against  the  said  John  Doe,  for  the 
sum  oi  fifty  pounds,  and  that  the  ^?i\d  Jonathan  James,  and  the  said 
five  other  persons,  to  the  jurors  unknown,  then  and  there,  in  and 
upon  one  Jane  Doe,  spinster,  then  and  there  being  in  the  mansion 
house  aforesaid,  did  then  and  there,  with  a  certain  drawn  sword, 
unlawfully,  riotously  and  routously  make  an  assault,  and  her,  the 
said  Jane  Doe,  in  great  peril  and  danger  of  her  life  then  and  there 
unlawfully,  riotously  and  routously  did  put,  and  other  wrongs  then 
and  there  did  to  the  great  damage  of  them,  the  sa\d  John  Doe,  and 
Jane  Doe,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

(d)  Riotously  Entering  Plaintiff's  Shop?' 

1.  See,  generallv,  supra,  note  i,  p.  679.        Description   of  Property.  —  The   prop- 

2.  Biot  or  Forcible  Entry.  —  No  indict-  erty  destroyed  by  the  rioters  must  be 
ment  lies  at  common  law  for  a  trespass  described.  State  r.  Martin,  3  Murph. 
committed    to   land    or   jejoods    unless  (7  N.  Car.)  533. 

there  be   a  riot  or  a  forcible  entry.     2  Person    Injured. —  The    name   of   the 

Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  person  against  whom  the   offense  was 

ed.)  502;   Rex  v.   Storr.    3   Burr.    1698;  committed  should  be  set  out  in  the  in- 

Rex  V.  Wilson,  8  T.  R.  357.  dictment.      State  v.    O'Donald,    i    Mc- 

Beqoisites  of    Indictment,  etc.,  Gener-  Cord  L.  (S.  Car.)  532. 
ally.  —  See  supra,  note  i,  p.  679. 
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Form  No.  18047.' 
(4  Went.  PI.  311;  2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  504.) 

Sussex,  to  wit:  The  jurors  for  our  sovereign  Lord  the  king,  upon 
their  oath  present,  that  fames  Luce,  late  of  the  parish  of  Steyning, 
in  the  county  of  Sussex,  laborer,  Elmer  Mason,  late  of  the  same, 
laborer,  Frederick  Rose,  late  of  the  same,  laborer,  and  David  Knox, 
late  of  the  same,  laborer,  on  the  fifth  day  of  September,  in  the  seventh 
year  of  his  present  majesty,  with  force  and  arms,  at  Steyning,  in  the 
county  of  Sussex,  did  unlawfully,  riotously,  routously  and  tumultu- 
ously  assemble  and  meet  together  to  disturb  the  peace,  and  being  so 
unlawfully,  riotously  and  tumultuously  assembled  and  met  together, 
with  force  and  arms,  did  break  and  enter  the  shop  of  one  foseph 
French,  at  Steyning  aforesaid,  and  did  then  in  the  said  shop,  unlaw- 
fully and  against  the  will  of  the  said  foseph,  with  force  and  arms, 
stay  and  continue  in  the  said  shop  for  a  long  time,  to  wit,  for  the 
space  of  four  hours,  and  then  and  there  unlawfully  did  seize  and 
take  into  their  custody  and  possession  the  goods  and  chattels  of  the 
said  foseph,  to  wit,  one  deal  press,  one  working  board,  one  cupboard, 
one  elbow  chair, /<7«r  other  chairs,  three  irons  to  hang  perukes  upon, 
one  iron  candle  crane,  two  wig  stands,  seven  wig  blocks,  y(?«r  wooden 
boxes,  six  bandboxes,  <?«<?  pair  of  brass  scales  and/(9?/r  brass  weights, 
one  powder  box,  one  tin  hone  pan,  three  pewter  basins,  one  pewter 
water  pot,  Mr^<?  razors,  six  razor  cases,  six  pair  of  scissors,  six  combs, 
one  pair  of  snuffers,  two  cards  for  carding  and  drawing  of  hair,  five 
brushes,  seven  new  perukes,  twelve  other  perukes,  ten  pounds  of  hair 
prepared  for  making  perukes,  one  pound  weight  of  thread,  one  thou- 
sand cxxrWng  p\^ts,  four  wooden  shelves,  four  soap  dishes  and  another 
soap  dish,  the  goods  and  chattels  of  the  said  foseph,  of  the  value  of 
fifty  pounds,  then  and  there  found  in  the  said  shop,  which  said 
defendants  did  take,  throw  and  remove  from  and  out  of  said  shop, 
and  did  throw,  put,  and  lay,  and  throw  and  lay  down  the  same  into 
the  public  street  and  king's  highway,  there  in  the  parish  aforesaid, 
and  in  so  doing  did  unlawfully  break,  tear,  rend,  daub,  damage  and 
spoil  said  goods  and  chattels,  and  other  wrongs  did,  to  the  great 
damage  of  the  sdad  foseph,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Elmer  Mason,  Frederick  Rose,  fames  Luce  and 
David  Knox,  on  the  said  y^/M  day  of  September,  in  the  year  aforesaid, 
in  the  parish  and  county  aforesaid,  did  unlawfully  meet  together,  and 
being  so  met,  said  defendants,  with  force  and  arms,  etc.,  did  break 
and  enter  the  said  shop  of  the  s,2l\<1  foseph,  and  did  stay  and  continue 
therein  for  the  space  oi  four  hours,  during  all  which  time  making  a 
great  noise,  and  disturbed  the  said  foseph  in  his  quiet  possession, 
and  other  wrong  did,  to  the  great  damage  of  the  said  foseph  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  said  Elmer  Mason,  Frederick  Rose,  fames  Luce  and  David 
Knox,  on  the  s2l\<\  fifth  day  of  September,  in  the  year  aforesaid,  in  the 

1,  See,  generally,  supra,  note  2,  p.  684. 
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parish  and  county  aforesaid,  did  unlawfully,  riotously,  routously  and 
tumultuously,  break  and  enter  the  shop  of  the  said  Joseph,  and  with 
force  and  arms  did  stay  and  continue  therein  o\e.r  four  hours,  with- 
out the  license  and  against  the  will  of  the  said  Joseph,  and  then  and 
there  did  seize  and  take  in  their  custody  the  goods  and  chattels  of 
the  said  Joseph,  that  is  to  say,  one  other  deal  press  (^naming  the  goods 
over  again),  of  the  value  of  other  fifty  pounds,  and  did  take,  throw 
and  remove  the  said  goods  and  chattels  last  mentioned  from  said 
shop,  which  with  so  doing  with  force  and  arms  did  then  and  there 
greatly  break,  tear,  rend,  daub,  damage  and  spoil,  to  the  great  dam- 
age of  the  said  Joseph,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  said  Elmer  Mason,  Frederick  Rose,  James  Luce  and  David 
Knox,  on  the  fifth  day  of  September,  in  the  year  aforesaid,  in  the 
parish  and  county  aforesaid,  did  break  and  enter  the  shop  of  the  said 
Joseph,  with  force  and  arms,  and  without  the  license  and  against  the 
will  of  the  said  Joseph,  did  stay  and  continue /i^z/r  hours  then  next 
following,  and  other  wrongs  did  to  the  said  Joseph,  to  the  great 
damage  of  the  said  Joseph  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

{e)  Riotously  Interfering  with  Election. 

Form  No.  18048. 
(Precedent  in  Com.  v.  Runnels,  10  Mass.  518.)' 

[{Commencement  as  in  Form  No.  10699.) 

The  jurors  for  the  commonwealth  of  Massachusetts,  on  their  oath, 
present,  that  Hamilton  Runnels,  John  Doe,  Richard  Roe,  Samuel  Short 
and  William  lVest,a.\\  late  of  Salem,  in  the  county  oi  Essex, ]'^  together 
with  a  great  number  of  other  persons,  to  the  amount  of  fifty  or  more  (to 
the  jurors  aforesaid  as  yet  unknown),  on  the  6th  day  of  April,  i812, 
being  the  first  Monday  oi  the  same  month  in  the  afternoon  oi  the  same 
day,  with  force  and  arms,  at  Salem  aforesaid,  in  the  county  of  Essex 
aforesaid,  unlawfully,  riotously,  and  routously,  did  assemble  and  gather 
together,  to  disturb  the  peace  of  the  commonwealth  aforesaid;  and 
being  so  assembled  and  gathered  together,  unlawfully,  riotously,  and 
routously,  with  shouts  and  huzzas,  did  then  and  there  rush  into  the 
public  town-house-  or  court-house,  wherein  the  citizens,  being  legal 
voters  of  the  said  town,  were  then  and  there  constitutionally  and 
legally  assembled  in  town  meeting,  for  the  purpose  of  giving  in  their 
votes,  as  well  for  governor  and  lieutenant-governor  of  the  said  com- 
monwealth as  for  senators  for  that  district  of  the  said  county  of 
Essex  of  which  the  said  town  of  Salem  is  part;  and  at  which  meeting 
Samuel  Ropes,  together  with  Adel  Lawrence,  William  Mansfield,  Philip 
Chase  and  Michael  Webb,  being  selectmen  of  said  town  of  Salem,  then 
and  there  presided,  and  were  then  and  there  receiving  the  votes  of 

1.  This  indictment  was  held  to  be  2.  The  matter  enclosed  by  and  to  be 
sufficient.  supplied  within  []  will  not  be  found  in 

See    also,   generally,  supra,  note    i,     the  reported  case. 
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the  legal  voters  of  said  town  of  Salem  for  the  officers  aforesaid;  and 
being  so  entered,  they,  the  said  Runtiels  (na?ning  the  other  defendants') 
with  the  other  persons  to  the  jurors  unknown,  unlawfully,  riotously 
and  routously,  with  great  noise  and  tumult,  did  attempt  to  seize  the 
boxes,  in  which  the  votes  of  the  qualified  citizens  were  deposited,  and 
did  then  and  there  impede  and  obstruct  the  said  [^Samuel  Ropes,  Abel 
Laivrence,  William  Mansfield,  Philip  Chase  and  Michael  Wedd,]  select- 
men as  aforesaid,  in  the  discharge  of  their  duties  in  their  office  afore- 
said, for  a  long  time,  to  wit,  t7ao  hours,  to  the  great  damage  of  the  said 
selectmen,  in  derogation  of  the  free  right  of  suffrage  of  the  legal 
voters  of  said  town  of  Salem,  against  the  peace  of  the  commonwealth 
aforesaid  and  the  laws  of  the  same. 

[(^Signature  and  indorsements  as  in  Form  No.  10699.  y^ 

(y)  Riotously  Resisting  Execution  of  Statute. 

Form  No.  18049.* 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  492.) 
Worcestershire,  to  wit:  The  jurors  for  our  sovereign  lord  the  king 
upon  their  oath  present  that  John  Doe,  late  of  the  parish  of  Ipsley  in 
the  county  of  Warwick,  laborer,  Richard  Roe,  late  of  the  parish  of 
Tardebigg  in  the  county  of  Worcester,  needle  maker,  and  Samuel  Short, 
late  of  the  same,  brick  layer,  together  with  divers,  to  wit,  fifty  other 
persons,  to  the  jurors  aforesaid  unknown,  being  rioters,  routers  and 
disturbers  of  the  peace,  on  the  nineteenth  day  of  Septetnber  in  the 
third  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land king,  and  defender  of  the  Faith,  with  force  and  arms,  at  the 
parish  of  Tardebigg  in  the  said  county  of  Worcester,  unlawfully, 
riotously  and  tumultuously  did  assemble  and  gather  together  to  dis- 
turb the  peace  of  our  said  lord  the  king  and  with  an  intent  unlaw- 
fully to  obstruct  and  hinder  the  execution  of  a  certain  act  of 
parliament  made  in  the  yfrj/ year  of  the  reign  of  our  lord  the  now 
king  entitled  (^Here  set  out  the  title  of  the  acf),  and  being  so  assembled 
and  gathered  together  the  said  John  Doe,  Richard  Roe  and  Samuel 
Short,  and  the  said  persons  to  the  jurors  aforesaid  unknown,  then 
and  there,  unlawfully,  riotously  and  tumultuously  remained  and  con- 
tinued together  making  great  noises  and  committing  great  violences 
and  disturbances  for  the  space  oi  four  hours  to  the  great  terror  of 
his  majesty's  subjects,  to  the  evil  example  of  all  others  in  like  case 
offending  and  in  contempt  of  our  said  lord  the  king  and  his  laws, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

(^)  Riot  in  Attempting  to  Demolish  House. 

Form  No.  18050.' 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  487.) 
Cheshire,  to  wit:  The  jurors  for  our  lord  the  king  upon  their  oath 

1.  The  matter  to  be  supplied  within        2.  See,   generally,  supra,  note    i,  p. 
[]  will  not  be  found  in  the  reported  case.     679. 
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present  ^hdX  James  Carroll,  late  of  the  parish  of  Chester,  in  the  county 
aforesaid,  laborer,  David  Knox,  late  of  the  same  place,  laborer, 
and  Elmer  Broivn,  late  of  the  same  place,  laborer,*  together  with 
divers  other  evil-disposed  persons  to  the  number  of  twenty  or  more, 
whose  names  to  the  jurors  aforesaid  are  at  present  unknown,  on  the 
second  day  oi  July  in  the  eighth  year  of  the  reign  of  our  sovereign 
lord  George  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  king,  defender  of  the  Faith,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully, riotously  and  tumultuously  did  assemble  together,  to  the  dis- 
turbance of  the  public  peace  of  our  said  lord  the  king;  and  being 
then  and  there  so  unlawfully,  riotously  and  tumultuously  assembled 
together,  to  the  disturbance  of  the  public  peace,  then  and  there 
unlawfully  and  with  force  feloniously  did  begin  to  demolish  and  pull 
down  the  di^€iX\x\gA\o\!i<=>^  oi  Joseph  Styles,  there  situate,  against,  the 
form  of  statute,  in  that  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  king,  his  crown  and  dignity. 

(Ji)  Riot  in  Breaking  Into  House  of  Ambassador. 

Form  No.  18051.' 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  58.) 

[(Commencement  as  in  Form  No.  10812)]  that  David  King,  late  of 
the  parish  of  Saint  Paul,  Covent  Garden,  in  the  county  of  Middlesex, 
yeoman,  together  with  several  other  riotous  and  ill-disposed  persons, 
to  the  said  attorney  general  of  our  said  lord  the  now  king  as  yet 
unknown,  on  the  nitieteenth  day  of  September  in  the  twelfth  year  of  the 
reign  of  our  sovereign  lord  Charles  the  second,  king  of  Great  Britain, 
etc.,  with  force  and  arms,  etc.,  unlawfully,  riotously  and  routously 
assembled,  collected  and  conjoined  to  disturb  the  peace  of  our  said 
lord  the  now  king,  and  being  then  and  there  so  assembled  and  col- 
lected, with  force  and  arms,  riotously,  routously,  and  unlawfully 
broke  down  the  doors  of  the  dwelling  house  of  the  most  noble  lord 
William  Charles  Beatichamp,  coixnt  oi  Piedmont  \n  Piedmont,  in  parts 
beyond  the  sea,  then  being  the  envoy  extraordinary,  sent  to  our  said 
lord  Charles  the  Second,  by  the  grace  of  God,  etc.,  from  his  Royal 
Highness  the  Duke  of  Savoy,  and  through  the  said  door  so  broken 
open,  with  force  and  arms,  unlawfully,  riotously  and  routously  broke 
and  entered  the  said-dwelling  house,  and  the  chattels  and  household 
goods  of  the  said  William  Charles  Beauchamp,  count  of  Piedfnont,  so 
being  such  envoy  extraordinary  as  aforesaid,  then  and  there  found 
with  force  and  arms,  riotously,  routously  and  unlawfully  took  and 
carried  away,  and  the  said  William  Charles  Beauchamp,  count  of 
Piedmont,  being  such  envoy  extraordinary,  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  from  the  nineteenth  day  of  September  aforesaid 
until  the  tiventy-fourth  day  of  September,  with  force  and  arms,  unlaw- 
fully, riotously  and  routously  kept  out  from  the  possession  of  the 
aforesaid  dwelling  house,  and  other  wrongs  to  him  did,  to  the  evil 
example  of  others  in  like  case  offending  and  against  the  peace. 

1.  See,  generally,  supra,  note  i,  p.  679. 
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Wherefore  the  said  attorney  general  of  our  said  lord  the  king,  who 
for  our  said  lord  the  king  in  this  behalf  prosecutes  for  our  said  lord 
the  king,  prays  the  consideration  of  the  court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded  against  the  said  David 
King  in  this  behalf  to  make  him  answer  to  our  said  lord  the  king, 
touching  and  concerning  the  premises  aforesaid. 

David  Davis,  Attorney  General. 


(/)  Hiot  in  Front  of  Dwelling-house  and  Assaulting  Lodger. 

Form  No.  18052.' 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  503.) 

Kent,  to  wit:  The  jurors  of  our  lord  the  king  upon  their  oath 
present  t\\dX  James  Brown,  late  of  the  parish  of  Lenhani,  in  the  county 
of  Kent,  lumberman,  Jacob  Smith,  late  of  the  same,  laborer,  Jonathan 
Prime,  late  of  the  same,  laborer,  and  Arthur  Downs,  late  of  the  same, 
laborer,  being  respectively  rioters,  routers  and  disturbers  of  the 
peace  of  our  said  lord  the  king,  on  the  nineteenth  day  of  September,  in 
the  twenty-sixth  year  of  the  reign  of  our  sovereign  lord  George  the 
Second,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  king,  defender  of  the  Faith,  with  force  and  arms,  at  the 
parish  of  Lenham,  in  said  county  of  Kent,  did  unlawfully,  riotously 
and  routously  assemble  and  meet  together  to  disturb  the  peace  of 
our  said  lord  the  king,  and  being  so  assembled  and  met  together,  the 
dwelling  house  oi  Joseph  Brown,  there  situate,  then  and  there  unlaw- 
fully, riotously  and  routously  did  break  and  enter,  and  then  and 
there  unlawfully,  riotously  and  routously  did  make  a  great  noise, 
riot,  disturbance  and  affray  in  the  said  dwelling  house,  and  then  and 
tliere  unlawfully  and  routously  stayed  and  continued  in  the  said 
dwelling  house  making  such  a  noise,  riot,  disturbance  and  affray  there 
for  a  long  space  of  time,  to  wit,  for  the  space  oi  three  hours  and  more, 
and  thereby,  for  and  during  all  that  time  there,  greatly  disturbed, 
disquieted,  terrified  and  alarmed  the  said  Joseph  Brotvn  and  his  lodgers 
and  inmates,  in  the  peaceable  and  quiet  possession,  use,  occupation 
and  enjoyment  of  his  dwelling  house,  and  then  and  there  unlawfully, 
riotously  and  routously  made  an  assault  upon  one  David  King,  a 
lodger  and  inmate  of  the  said  Joseph  Brown,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there  being,  in  the  said  dwelling 
house,  and  him  the  said  David  King  then  and  there  unlawfully,  riot- 
ously and  routously  did  then  and  there  beat,  wound  and  illtreat,  so 
that  his  life  was  thereby  then  and  there  greatly  despaired  of  ;2  and 
other  wrongs  to  the  said  David  King  then  and  there  unlawfully,  riot- 
ously and  routously  did  to  the  great  damage  of  the  said  David 
King,  to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

(^Second  count  for  a  common  assault  upon  the  lodger.) 

1.  See,  generally,  supra,  note  i,  p.  679.     and  when  not  the  fact  it  may  be  omitted. 

2.  The  phrase  "so  that  his  life  was  2  Chit.  Crim.  L.  (5th  Am.  from  2d 
greatly  despaired  of  "  is  not  necessary,     Lond.  ed.)  500. 
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(_;■)  Riot  in  Hauling  Away  Wagon. 

Form  No.  18053.' 
(Whart.  Prec.  Ind.  and  PI.  (1857),  No.  852.) 

{Commencement  as  in  Form  No.  10716)  that  John  Doe,  yeoman,  late 
of  the  county  oi  Lackawanna  aforesaid,  together  v/'xth  four  other  per- 
sons to  the  inquest  aforesaid  unknown,  heretofore,  to  wit,  on  the 
fifteenth  day  oi  July,  in  the  year  of  our  Lord  otie  thousand  seven  hun- 
dred and  eighty,  at  the  coMVity  oi  Lackawanna  aforesaid,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  riotously,  rout- 
ously  and  unlawfully  to  disturb  the  peace  of  this  commonwealth,  did 
assemble  themselves  together,  and  so  being  assembled  and  met 
together,  a  certain  wagon  of  the  value  of  thirty  dollars  of  the  goods 
and  chattels  of  Silas  Brown  then  and  there  being  found,  and  then 
and  there  with  force  and  arms  riotously,  routously  and  unlawfully 
did  take  and  haul  away,  to  the  great  damage  of  the  said  Silas  Brown, 
to  the  terror  of  the  good  citizens  of  this  commonwealth,  to  the  evil 
example  of  all  others  and  against  the  peace  and  dignity  of  the  com- 
monwealth of  Pennsylvania. 

William  Bradford,  Attorney  .General. 

{Indorsements^ 

{k)  Riot  in  Opposing  Proclamation. 

Form  No.  18054.' 
(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lend.  ed.)485.) 

Middlesex,  to  wit:  The  jurors  for  our  lord  the  king,  upon  their 
oath  present,  thaX.  Adam  Blake,  late  of  the  parish  of  Saint  Paul,  Covent 
Garden,  in  the  county  of  Middlesex,  and  divers  other  evil-disposed 
persons,  to  the  number  of  twelve  or  more  (to  the  jurors  aforesaid 
as  yet  unknown),  after  the  last  day  oi  July,  in  the  year  of  our  Lord 
1715,  etc.,  to  wit,  on  tho.  first  day  of  August,  1715,  etc.,  with  force  and 
arms,  at  the  said  parish  of  Saint  Paul,  Covent  Garden,  in  the  county 
aforesaid,  unlawfully,  riotously,  and  tumultuously,  did  assemble  and 
meet  together,  to  the  disturbance  of  the  public  peace,  and  that  after- 
wards, to  wit,  on  the  s2i\A  first  day  of  August,  at  the  said  parish  of 
Saint  Paul,  Covent  Garden,  in  the  county  aforesaid,  James  Kent, 
Esquire,  then  being  one  of  the  justices  of  our  said  lord  the  king, 
assigned,  to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the 
said  county  oi  Middlesex,  did,  then  and  there,  come  as  near  as  he  safely 
could  to  the  said  Adam  Blake,  the  said  divers  other  persons,  to  the 
number  of  twelve  or  more,  to  the  jurors  aforesaid  as  yet  unknown, 
being  then  and  there  so  assembled  to  the  disturbance  of  the  public 
peace  as  aforesaid,  and  with  a  loud  voice,  he,  the  said  James  Kent, 
did  then  and  there  command  and  cause  to  be  commanded  silence  to 
be,  while  proclamation  was  making,  and  the  ssad  James  Kent,  after 
that,  did  then  and  there,  openly  and  with  a  loud  voice,  make  procla- 
mation (according  to  the  form  of  the  statute  in  such  case  made  and 
provided)  in  these  words  following,  that  is  to  say:   "Our  sovereign 

1.  See,  generally,  supra,  note  i,  p.  679. 
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lord  the  king  chargeth  and  commandeth  all  persons  being  assembled, 
immediately  to  disperse  themselves,  and  peaceably  to  depart  to  their 
habitations  or  to  their  lawful  business,  upon  the  pains  contained  in 
the  act  made  in  the  1st  year  of  king  George^  for  preventing  tumults 
and  riotous  assemblies.      God  save  the  king." 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  the  said  Adam  Blake^  and  the  said  divers  other  persons 
to  the  number  of  twelve  and  more  (to  the  jurors  aforesaid  as  yet 
unknown)  afterwards,  to  wit,  on  the  said  first  day  of  August^  with 
force  and  arms,  at  the  said  parish  of  Saint  Paul,  Covent  Garden,  in  the 
county  aforesaid,  (notwithstanding  the  said  proclamation  was  so 
openly  made  as  aforesaid,)  did  then  and  there,  unlawfully,  feloniously, 
riotously,  and  tumultuously,  to  the  disturbance  of  the  public  peace, 
remain  and  continue  together,  for  the  space  of  one  hour  after  such 
command  made,  by  the  proclamation  so  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  in  contempt 
of  our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  to  the  great  disturbance  and  terror 
of  the  quiet  and  peaceable  subjects  of  our  said  lord  the  now  king, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

(/)  Riot  in  Pulling  Down  Fences. 

Form  No.  i  8055.' 

(4  Went.  PI.  312.) 

Worcestershire,  to  wit:  The  jurors  for  our  sovereign  lord  the  king, 
upon  their  oath  present,  that  Edward  Clarke,  late  of  the  parish  of 
Ipsley  in  the  county  of  Warwick,  cordwainer,  James  Scar,  late  of  the 
parish  of  Tardebigg  in  the  county  of  Worcester,  needlemaker,  John 
Strain,  late  of  the  same,  bricklayer,  Edivard  Hurst,  late  of  the  same, 
bricklayer,  John  Wilkinson,  late  of  the  same,  tieedlemaker,  William 
Alsop,  late  of  the  same,  needletnaker,  Richard  Lewis,  late  of  the  same, 
needlemaker,  Joseph  Smith,  late  of  the  same,  cordwainer,  Richard 
Wilks,  late  of  the  same,  needlemaker,  and  Johii  Seal,  late  of  the  parish 
of  Feokenham  in  the  county  of  Worcester,  besommaker,  together  with 
divers  other  ill-disposed  persons  to  the  number  of  one  hundred,  to  the 
jurors  aforesaid  yet  unknown,  on  th^  twenty-secotid  dzy  oi  April,  in 
the  twelfth  year  of  the  reign  of  our  sovereign  lord  George  the 
Third,  king  of  Great  Britain,  etc.,  with  force  and  arms  at  the  parish 
of  Tardebigg  in  the  said  county  of  Worcester,  then  and  there  unlaw- 
fully, riotously  and  routously  did  assemble  and  gather  together 
with  intent  to  disturb  the  peace  of  our  said  lord  the  king;  and 
being  so  then  and  there  unlawfully,  riotously  and  routously  assembled 
and  gathered  together,  with  axes,  saws,  and  other  offensive  weapons, 
then  and  there  unlawfully,  riotously,  routously  and  tumultuously  did 
remain  and  continue  for  a  long  space  of  time,  to  wit,  three  hours  and 
more,  and  did  then  and  there,  with  force  and  arms,  unlawfully, 
riotously  and  routously  pull  down,  cut  in  pieces,  prostrate,  break  and 

1,  See,  generally,  supra,  note  i,  p.  679. 
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destroy  divers  wooden  posts,  rails  and  fences,  to  wit,  five  hujidred 
wooden  posts,  _/?/"/>'  wooden  gates,  _/?z/^  hundred  ydivds,  of  wooden  rail- 
ing and  five  hundred  yards  of  fences,  then  and  there  set  up  and 
erected  for  the  enclosing  of  certain  lands  without  the  parish  of 
Tardebigg  aforesaid,  in  the  county  aforesaid,  and  other  enormities, 
then  and  there,  unlawfully,  riotously  and  routously  did,  to  the  great 
damage  of  .the  several  proprietors  of  the  aforesaid  posts,  gates,  rails 
and  fences,  and  to  the  great  terror  and  disturbance  of  divers  of  his 
majesty's  subjects  thereabouts  inhabiting  and  dwelling,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lord  the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Edward  Clarke,  James  Scar,  John  Strain, 
Edward  Hurst,  John  Wilkinson,  William  Alsop,  Richard  Leivis,  Joseph 
Smith,  Richard  Wilks,  James  Pitts  and  John  Seal,  together  with  divers 
other  evil-disposed  persons,  to  the  number  of  one  hundred,  to  the 
jurors  at  present  unknown,  on  the  day  and  year  aforesaid,  at  Tarde- 
bigg aforesaid,  in  the  county  of  Worcester  aforesaid,  with  force  and 
arms,  unlawfully,  riotously  and  routously  did  assemble  and  gather 
together,  with  intent  to  disturb  the  peace  of  our  said  Lord  the  king; 
and  being  so  then  and  there  unlawfully,  riotously,  routously  and 
tumultuously  assembled  and  gathered  together,  did  remain  and  con- 
tinue together,  so  unlawfully,  riotously  and  routously  assembled,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  three  hours  and  more, 
and  did  then  and  there  unlawfully,  riotously,  routously  and  tumultu- 
ously commit  divers  and  many  enormities,  to  the  great  terror  and 
disturbance  of  divers  of  his  majesty's  subjects  thereabout  inhabiting 
and  dwelling,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  Lord  the  king,  his  crown  and 
dignity. 

(w)  Riot  in  Pulling  Dcnvn  Outhouses,  etc.  ^ 

Form  No.  18056.' 

(4  Went.  PI,  151;  2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  502;  2  Rev. 

Swift's  Dig.  849.) 

Kent,  to  wit:  The  jurors  of  our  lord  the  king  upon  their  oath, 
present,  that  William  Jenkifis,  late  of  the  parish  of  Harrietsham,  in 
the  county  of  Kent,  lime-burner,  Peter  Simmonds,  late  of  the  same, 
laborer,    William    Potten,    late   of    the    same,    thatcher,    and  William 

1.  Requisites  of  Indictment,  etc.,  Oener-  sion  of  the  owner,  and  if  charged  to  be 

ally.  —  See  supra,  note  i,  p.  679.  in  the  possession  of  the  latter,  proof  of 

Description  of  Bealty — Generally. — An  possession  of  the  tenant  will  not  sup- 
indictment  for  riot  in  pulling  down  a  port  the  indictment.  State  v.  Wilson, 
dwelling-house  must  charge  whose  i  Ired.  L.  (23  N.  Car.)  32. 
house  it  is.  State  v.  Wilson,  1  Ired.  Person  Unknown. — Where  the  name 
L.  (23  N.  Car.)  32;  State  v.  Martin,  3  of  the  owner  or  of  the  person  in  posses- 
Murph.  (7  N.  Car.)  533.  sion  of  the  property  is  unknown,  the 

Where  the  property  is  in  the  actual  indictment   must  allege  such    fact.     2 

possession  of  the  tenant,  the  indictment  East  P.  C.  1034. 

must  charge  the  property  to  be  in  pos-  2.  See,  generally,  supra,  note  i,  this 

session  of  the  tenant  and  not  in  posses-  page. 
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Crittenden^  late  of  the  parish  of  Lenham,  in  the  said  county  of  Kent, 
lime-burner,  together  with  divers  other  persons  to  the  jurors  afore- 
said as  yet  unknown,  being  rioters,  routers  and  disturbers  of  the 
peace  of  our  said  lord  the  king,  on  the  eighteenth  day  of  December, 
in  the  twenty-sixth  year  of  the  reign  of  our  sovereign  lord  George 
the  Second,  by  the  grace  of  God  of  Great  Britain,  France  and  Ireland 
king,  defender  of  the  Faith,  etc.,  with  force  and  arms,  that  is  to  say, 
with  sticks,  staves,  and  other  offensive  weapons,  at  the  parish  of 
Harrietsham  aforesaid,  in  the  county  aforesaid,  unlawfully,  riotously, 
and  routously  did  assemble  and  gather  together  to  disturb  the  peace 
of  our  said  lord  the  king;  and  being  so  assembled  and  gathered 
together,  one  building,  lodge  and  outhouse  in  the  possession  of 
George  Manger,  of  Harrietsham  aforesaid,  yeoman,  then  and  there 
unlawfully,  riotously  and  routously  did  pull  down,  remove,  break, 
destroy,  and  other  wrongs  to  the  said  George  Manger  then  and  there 
unlawfully,  riotously  and  routously  did,  to  the  great  damage  of  the 
said  George  Manger,  and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  William  Jenkins,  Peter  Sim?nonds,  Robert  Till, 
William  Potten  and  William  Crittenden^  together  with  divers  other 
persons  to  the  jurors  aforesaid  as  yet  unknown,  on  the  said  eighteenth 
day  of  September  in  the  year  aforesaid,  with  force  and  arms,  that  is 
to  say,  with  sticks,  staves  and  other  offensive  weapons,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully,  riotously,  and 
routously  did  assemble  and  gather  together  to  disturb  the  peace  of 
our  said  lord  the  king;  and  being  so  assembled  and  gathered 
together,  did  then  and  there,  unlawfully,  riotously,  and  routously, 
remain  and  continue  armed  as  aforesjjd,  in  a  tumultuous  manner, 
for  the  space  of  six  hours,  to  the  great  disturbance  and  terror  of 
divers  of  his  majesty's  subjects,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 

(ti)  Riot  and  Assault. 

aa.  In  General. 

Form  No.  i  805 7.* 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  500.) 

Warwick,  to  wit:  The  jurors  of  our  lord  the  king,  upon  their 
oath  present,  t\\z.t  James  Carrol,  late  of  the  parish  oi  Ipsley  in  the 
county  of  Warwick,  laborer,  David  Knox,  late  of  the  same  place, 
carpenter,  Elmer  Bro%vn,  late  of  the  same  place,  shoemaker,  together 
with  divers  other  evil-disposed  persons,  to  the  number  of  tivelve  or 
more,  to  the  jurors  aforesaid  unknown,  on  the.  fifth  day  of  November  in 
the  seventh  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  king,  defender  of  the  Faith,  with  force  and  arms,  at  the 
parish  aforesaid  in  the  county  aforesaid,  unlawfully,   riotously  and 

1.  See,  generally,  supra,  note  i,  p.  679. 
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routously,  did  assemble  and  gather  together,  to  disturb  the  peace 
of  our  said  lord  the  king,  and  so  being  then  and  there  assembled  and 
gathered  together,  in  and  upon  one  Sarah,  the  wife  of  John  Train, 
in  the  peace  of  God  and  of  our  said  lord  the  king  then  and  there 
being,  unlawfully,  riotously  and  routously  did  make  an  assault,  and 
her  the  said  Sarah  then  and  there  unlawfully,  riotously  and  routously 
did  beat,  wound  and  ill  treat,  so  that  her  life  was  greatly  despaired 
of,  and  other  wrongs  to  the  said  Sarah  then  and  there  unlawfully, 
riotously  and  routously  did,  to  the  great  damage  of  the  said  Sarah 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Form  No.  18058. 

(Precedent  in  Com.  v.  Hall,  142  Mass.  454.)' 

[(^Commencement  as  in  For?n  JVo.  10699~)  that  Patrick  Hall,  late  of 
Northamptoti,  in  the  county  of  Hampshire,  on  the  twelfth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
five,  at  Northampton  aforesaid,  in  the  county  of  Hampshire  aforesaid, j^ 
unlawfully,  riotously  and  routously  did  assemble  and  gather  together, 
to  the  disturbance  of  the  public  peace,  and  being  so  then  and  there 
assembled  and  gathered  together,  in  and  upon  one  Mary  Detter,  then 
and  there  unlawfully,  riotously  and  routously  did  make  an  assault, 
and  the  said  Mary  Detter  then  and  there  unlawfully,  riotously  and 
routously  did  beat,  wound  and  ill  treat,  and  other  wrongs  to  the  said 
Mary  Detter  then  and  there  unlawfully,  riotously  and  routously  did, 
against  [{concluding  as  in  Form  No.  180Jt.S).^ 

Form  No.  18059. 

(Precedent  in  State  v.  Russell,  45  N.  H.  83.)* 

[{Commencement  as  in  Form  No.  lOlOiy]^  that  Sampson  L.  Russell, 
of  Portsmouth,  in  the  county  of  Rockingham  aforesaid,  yeoman,  Au- 
gustus A.  Walden,  of  Portsmouth,  in  said  county,  yeoman,  Richard 
Walden,  of  Portsmouth,  in  said  county,  yeoman,  and  Richard  Smart,  of 
Portsmouth,  \i\  said  county,  jvif^waw,  together  with  divers  other  evil- 
disposed  persons  to  the  number  of  ten,  to  the  jurors  aforesaid  as  yet 
unknown,  on  the  sixteenth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three,  Sit  Portsmouth  in  the  county  of 
Rockingham  aforesaid,  with  force  and  arms,  did  unlawfully,  riotously 
and  routously  assemble  and  gather  together,  to  disturb  the  peace  of 
our  said  state;  and,  being  then  and  there  so  assembled  and  gathered 
together,  in  and  upon  one  Frank  B.  Johnson,  unlawfully,  riotously 
and    routously  did  make   an  assault;    and   him,   the    said   Frank  B. 

1.  On  this  indictment  defendant  was  3.  The  matter  to  be  supplied  within 
convicted  of  assault,  but  was  acquitted  [  ]  will  not  be  found  in  the  reported 
of  the  riot.  case. 

See   also,  generally,    supra,  note    i,  4.     This  indictment   was    held    suf- 

p,  679.  ficient. 

2.  The  matter  enclosed  by  and  to  be  See  also,  generally,  supra,  note  i, 
supplied  within  [  ]  will  not  be  found  in  p.  679. 

the  reported  case. 
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Johnson,  did  then  and  there  unlawfully,  riotously  and  routously 
beat,  wound  and  ill  treat,  so  that  his  life  was  thereby  greatly  endan- 
gered, and  other  wrongs  then  and  there  unlawfully,  riotously  and 
routously  did  and  committed;  to  the  great  damage  of  him,  the  said 
Frank  B.  Johnson,  and  to  the  great  terror  of  the  people;  against 
\{concluding  as  in  Form  No.  10707).^' 

Form  No,  18060. 

(Precedent  in  State  v.  York,  70  N.  Car.  66.)' 

[(^Commencement  as  in  Form  No.  107 IT)  that  John  York,  Barney  Sig- 
mon  {naming  other  defendants),  all  late  of  the  county  of  Burke,  on  the 
fifteenth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-three,  at  and  in  the  county  aforesaid,]^  unlaw- 
fully, violently,  riotously  and  tumultuously  assembled  and  gathered 
together  to  disturb  the  peace  [of  the  state],  and  being  so  then  and 
there  assembled  together,  did  then  and  there  make  a  great  noise, 
riot,  tumult  and  disturbance,  and  then  and  there  unlawfully,  vio- 
lently, routously  and  tumultuously  remained  and  continued  together 
making  such  noise  [riot,  tumult  and  disturbance]  for  the  space  of  a 
half  hour  or  more,  and  being  so  assembled  together  for  the  purpose 
aforesaid,  with  sticks  and  stones,  did  follow  and  pursue  one  David 
Tallent  for  the  purpose  of  assaulting  and  beating  him,  the  said  David 
Tallent,  [to  the  terror  of  said  Tallent  diud  the  good  citizens  of  the  state 
then  and  there  being  and  residing,  against  {concluding  as  in  Form  No. 
10707).Y 

bb.  In  Front  of  House. 

Form  No.  1806  i  .■» 

(4  Went.  PI.  309;  2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  505.) 

Sussex,  to  wit:  The  jurors  for  our  sovereign  lord  the  king  upon 
their  oath  present  that  Frank  Smith,  the  younger,  late  of  Steyning,  in 
the  county  of  Sussex, yeoman,  John  Kent,  late  of  the  same,  yeoman,  and 
James  Moon,  late  of  the  same,  yeoman,  on  the  twelfth  day  of  April,  in 
the  twentieth  year  of  the  reign  of  our  sovereign  lord  George  the  Third, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land king,  defender  of  the  Faith,  with  force  and  arms,  etc.,  at  Steyn- 
'ing,  in  said  county  of  Sussex,  did  unlawfully,  riotously,  and  tumultuously 
assemble  and  gather  together  to  disturb  the  peace  of  our  said  lord  the 
king,  and  being  so  assembled  and  gathered  together,  did  then  and  there 
unlawfully,  riotously  and  tumultuously,  violently  and  outrageously 
make  a  great  noise,  disturbance,  and  affray,  near  to  and  about  the 
dwelling  house  of  one  Jonathan  Sage,  there  situate,  and  did  unlaw- 
fully, riotously,  tumultuously,  violently  and  outrageously    stay  and 

1.  The  matter  to  be  supplied  within  3.  The  matter  enclosed  by  and  to  be 
[]  will  not  be  found  in  the  reported  case,     supplied  within  []  will  not  be  found  in 

2.  This    indictment    was    held    suf-     the  reported  case. 

ficient.  4.  See,  generally,  supra,    note    i,  p. 

See    also,  generally,  supra,  note    i,     679. 
p.  679. 
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continue  near  to  and  about  the  same  dwelling  house  of  the  said  Jona- 
than Sage,  making  such  a  great  noise,  disturbance  and  affray,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  two  hours,  and  during  that 
time  there  did  unlawfully,  riotously,  tumultuously,  violently  and  out- 
rageously shoot  off  a  certain  gun,  loaded  with  gunpowder  and  leaden 
shot,  at  and  against  the  said  dwelling  house,  and  through  certain 
windows,  parcel  thereof,  and  thereby,  then  and  there,  not  only  greatly 
terrified  and  alarmed  the  said  Jonathan  Sage,  and  his  family,  and 
disturbed  and  disquieted  them  in  the  peaceable  and  quiet  possession, 
use  and  occupation  of  the  said  dwelling  house,  but  also  then  and 
there  broke  to  pieces,  shattered  and  damaged  the  glass,  to  wit,  twenty 
panes  of  glass,  of  a  large  value,  then  and  there  affixed,  and  belonging 
to  the  said  windows,  and  then  and  there,  with  loud  and  horrid  oaths 
and  imprecations,  unlawfully,  riotously,  tumultuously,  violently  and 
outrageously  menaced  and  threatened  the  said  Jonathan  Sage  to  shoot 
him  through  the  body,  and  other  wrongs  to  the  S2i\di  Jonathan  Sage 
then  and  there,  unlawfully,  riotously,  tumultuously,  violently  and 
outrageously  did,  to  the  great  damage  of  him,  the  said  Jonathan  Sage, 
and  against  the  peace  of  our  lord  the  now  king,  his  crown  and  dignity. 


{d)  Riot  and  Conspiracy. 
Form  No.  18062.' 

{Commencing  as  in  Form  No.  ISOJ/Jf.,  and  continuing  down  to  *) 
that  Charles  Webster,  late  of  the  parish  of  Ipsley,  in  the  county  of 
Warwick,  gentleman,  Thomas  White,  late  of  the  same,  gentleman,  and 
William  Thompson,  late  of  the  same,  gentleman,  together  with  divers 
other  evil-disposed  persons  to  the  number  of  ten  or  more  (as  yet 
unknown),  being  persons  of  unruly  minds,  and  turbulent  dispositions, 
on  the  fifteenth  day  of  March,  in  the  sixth  year  of  the  reign  of  our 
sovereign  lord  George  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  Faith, 
with  force  and  arms,  at  the  city  of  Rockingham,  at  the  parish  of  Ipsley, 
in  the  county  of  Warwick  aforesaid,  did  unlawfully  assemble  and 
gather  together  to  disturb  the  peace,  and  so  being  then  and  there 
unlawfully  assembled  and  gathered  together,  with  force  and  arms,  in 
pursuance  and  execution  of  such,  their  unlawful  assembly,  did  then 
and  there  enter  into  a  written  association  to  make  an  assault  in  and 
upon  a  certain  James  T.  Cawein,  in  the  peace  of  God  and  the  said 
commonwealth  then  and  there  being,  and  him,  the  said  James  T. 
Cawein,  unlawfully  to  beat,  wound  and  ill  treat,  and  him,  the  said 
James  T  Cawein,  with  force  and  arms  unlawfully  to  remove  from  the 
said  county  of  Rockingham,  according  to  their  will  and  pleasure,  and 
other  wrongs  to  the  said  James  T.  Caivein  to  do,  to  the  great  dam- 
age of  the  said  James  T.  Cawein,  in  contempt  of  our  said  lord  the 
king,  to  the  evil  example  of  all  others,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

1,  See,  generally,  supra,  note  i,  p.  679.     set  out  in  Cro.  C.  C.  (8th  ed.)  422;  Cro. 
This  is  substantially  the  indictment     C.  A.  256. 
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(/)  Riot  and  False  Imprisonment. 

Form  No.  i  8063.1 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  500.) 

{Commencement  as  in  Form  No.  1805Jf)  that  Abraham  Brown,  late 
of  the  parish  of  Saint  Paul,  Covent  Garden,  in  the  county  of  Middle- 
sex, yeoman,  Vincent  Davis,  late  of  the  same,  yeoman,  and  Elmer  Reed, 
late  of  the  same,  yeoman,  being  wicked,  malicious,  and  evil-disposed 
persons  of  unruly  minds  and  turbulent  tempers  and  dispositions, 
on  the  tenth  day  oi  August,  in  the  seventh  year  of  the  reign  of  our 
sovereign  lord  George  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  Faith, 
with  force  and  arms,  at  the  parish  aforesaid,  unlawfully,  riotously, 
routously  and  injuriously,  did  assemble  and  gather  together,  to  dis- 
turb the  peace  of  our  said  lord  the  king,  and  so  being  then  and  there 
assembled  and  gathered  together,  a  very  great  riot,  rout,  tumult  and 
disturbance  then  and  there  did  make,  and  cause  to  be  made,  and  in 
and  upon  one  Charles  Drake,  in  the  peace  of  God  and  our  said  lord 
the  king  then  and  there  being,  unlawfully,  riotously,  routously  and 
injuriously  did  make  a  violent  assault,  and  him,  the  said  Charles  Drake, 
then  and  there  did  violently,  riotously  and  routously  beat,  bruise, 
wound  and  ill  treat  so  that  his  life  was  despaired  of,  and  him,  the 
said  Charles  Drake,  then  and  there,  with  force  and  arms,  unlawfully, 
riotously,  routously  and  injuriously  against  the  will  of  the  said 
Charles  Drake,  and  contrary  to  the  laws  of  this  realm,  without  any 
legal  warrant,  authority  or  justifiable  or  probable  cause  whatsoever, 
did  imprison,  and  detain  in  prison  there  for  a  long  time,  to  wit,  for 
the  space  of  two  hours  then  next  following,  and  until  the  said  Charles 
Drake  had  given  unto  them,  the  said  defendants,  the  sum  of  three 
shillings  for  his  delivery  and  enlargement,  from  the  said  imprison- 
ment, and  other  wrongs  to  the  said  Charles  Drake,  they,  the  said 
defendants,  then  and  there  unlawfully,  violently,  maliciously,  riot- 
ously, routously  and  injuriously  did,  to  the  great  damage  of  the  said 
Charles  Drake,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to 
the  evil  example  of  all  others  in  like  case  offending  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

{q)  Riot  and  Rescue  of  Prisoner  from  Officer. 

Form  No,  18064.' 

(4  Went.  PI.  305.) 

Cheshire,  to  wit:  The  jurors  for  our  lord  the  king,  upon  their  oath 
present,  that  heretofore,  to  wit,  on  the  fifteenth  day  of  March,  in  the 
twenty-seventh  year  of  the  reign  of  our  sovereign  lord  George  the 
Third,  at  the  borough  of  Middlewich,   in  the  county  of  Cheshire,  a. 

1.  See,  generally,  supra,  note  i,  p.  679.     then  attorney  general,  and  which  stood 
A  similar  precedent  will  be  found  in     the  test  of  conviction. 

Whart.    Prec.    Ind.   and  PI.  (1857),  No.         2.  See,  generally,  supra,   note    i,    p. 

856,  drawn  by  Benjamin  Chew  in  1759,     679. 
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certain  sudden  affray  arose  and  happened  between  ont  James  Car- 
roll {the  prisoner),  late  of  the  county  of  Cheshire  aforesaid,  and  one 
John  Simple  (the  doorkeeper  of  the  play-house),  late  of  the  same;  in  such 
affray  the  ^^S.^  James  Carroll,  then  and  there,  with  force  and  arms, 
and  in  disturbance  of  the  peace  of  our  said  lord  the  king,  did  unlaw- 
fully, and  with  great  force  and  violence,  cast,  fling  and  throw  a 
certain  great  stone  at,  towards  and  against  the  said  John  Simple,  and 
then  and  there,  with  said  stone,  did  knock  down  the  said  John  Simple 
to  and  upon  the  ground,  to  his  great  bodily  harm  and  danger  of  his 
life. 

And  the  jurors  aforesaid,  upon  their  oath,  do  further  present,  that 
Peter  Shade,  Alvin  Barker,  Francis  Higgins,  David  Jones  and  Peter 
Brown,  then  and  there,  and  from  thence  continually,  at  and  after 
the  committing  the  several  crimes  and  offenses  hereafter  mentioned 
(being  respectively  constables  at  and  for,  and  lawfully  assigned  to 
keep  the  peace  of  our  said  lord  the  king  within  the  said  borough), 
being  then  and  there  present,  and  seeing  and  observing,  upon  their 
own  view,  the  said  affray,  and  the  said  James  Carroll,  so  then  and  there, 
with  force  and  arms,  etc.,  breaking  and  disturbing  the  peace,  and 
throwing  the  said  stone,  and  misbehaving  himself  in  manner  afore- 
said, they,  the  said  constables,  Peter  Shade,  Alvin  Barker,  Francis 
Higgins,  David  Jones  and  Peter  Brown,  according  to  the  duty  of  their 
said  office  as  such  constables  of  our  said  lord  the  king  in  and  for 
the  said  borough,  did  then  and  there  immediately  arrest  and  take 
the  said  James  Carroll,  in  order  to  put  an  end  to  the  said  affray,  and 
to  prevent  and  restrain  him,  the  saXd  James  Carroll,  from  committing 
any  further  breach  of  the  peace,  and  to  secure  him  until  he  should 
be  carried  and  conveyed  before  some  of  his  majesty's  justices  of  the 
peace  in  and  for  the  said  borough,  to  be  dealt  with  according  to  law 
for  his  offense,  and  then  and  there  had  the  said  James  Carroll  in 
their  custody  on  that  occasion;  whereupon  one  Richard  Drake,  late 
of  the  county  of  Cheshire,  one  Peter  Dexter,  late  of  the  same,  one 
Samuel  Bond,  late  of  the  same,  and  divers  other  disorderly  persons 
and  disturbers  of  the  peace  of  our  said  lord  the  king,  to  the  number 
of  twe?itya.nd  more,  to  the  jurors  aforesaid  as  yet  unknown,  with  force 
and  arms,  etc.,  at  the  borough  and  county  aforesaid,  unlawfully, 
riotously  and  tumultuously  assembled  and  gathered  together,  and 
being  persons  of  turbulent  tempers,  and  of  unruly  and  ungovernable 
dispositions,  and  not  regarding  the  law  of  this  realm,  nor  fearing 
the  pains  and  penaJties  therein  contained,  and  unlawfully  and  wick- 
edly devising  and  intending  to  prevent,  hinder  and  obstruct  the  due 
course  of  law  and  justice,  and  to  rescue  him,  the  said  James  Carroll, 
from  and  out  of  the  custody  of  the  said  constables  (then  and  there 
being  in  the  due  execution  of  their  office  as  such  constables  as  afore- 
said, and  in  the  peace  of  God  and  our  said  lord  the  king),  did  then 
and  there,  with  force  and  arms,  etc.,  unlawfully,  riotously  and 
tumultuously  make  an  affray  and  assaulted  the  said  constables,  and 
then  and  there  beat,  bruised,  wounded  and  ill  treated  them,  so  that 
their  lives  were  greatly  despaired  of;  and  that  the  said  Richard 
Drake,  Peter  Dexter  diV\(\  Samuel  Bond,  together  with  the  other  said 
disorderly  persons,  disturbers  of  the  peace  of  our  said  lord  the  king 
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(to  the  jurors  aforesaid  as  yet  unknown),  being  then  and  thepe  so 
assembled  and  gathered  together,  with  force  and  arms,  etc.,  him,  the 
said  James  Carroll,  out  of  the  custody  and  power  of  the  said  consta- 
bles, and  against  their  wills  then  and  there,  unlawfully,  riotously 
and  tumultuously,  did  rescue  and  set  at  large,  to  go  unpunished  for 
his  said  offense,  whersoever  he  would,  and  that  the  said  James  Car- 
roll, being  so  arrested  and  taken  by  the  said  constables  as  aforesaid, 
himself  out  of  the  custody  and  power  of  the  said  constables,  then 
and  there  unlawfully,  riotously  and  tumultuously,  did  rescue  and  did 
escape  and  go  at  large  unpunished  for  his  said  offense,  wheresoever 
he  would,  to  the  great  damage  of  the  said  constables,  in  contempt  of 
our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

(  The  second  count  was  for  a  riot  and  assault  upon  the  constables;  third 
count,  for  an  assault  by  the  first  two  rioter  s  upon  the  constables,  in  the  execu- 
tion of  their  office;  fourth  count,  for  a  common  assault  on  the  constables.) 

(r)  Refusing  to  Aid  Constable  in  Quelling  Riot. 

Form  No.  18065.' 

(Precedent  in  Reg.  v.  Brown,  i  C.  &  M.  314,  41  E.  C.  L   175,  note.)* 

Bedfordshire,  to  wit.  —  The  jurors  for  our  lady  the  queen  upon 
their  oath  present,  that  heretofore,  to  wit,  on  the  9th  day  of  February, 
.4  Vict.,  at  the  parish  of  Holcut,  in  the  county  of  Bedford,  divers  dis- 
orderly persons  to  the  number  of  twenty  and  more,  to  the  jurors 
aforesaid  as  yet  unknown,  then  and  there  did  unlawfully,  riotously, 
and  routously  assemble  and  gather  together  to  disturb  the  peace  of 
our  lady  the  queen,  and  being  then  and  there  unlawfully,  riotously, 
and  routously  assembled  and  gathered  together,  did  commit 
divers  outrages,  to  the  great  terror  of  all  the  liege  subjects  of 
our  lady  the  queen,  as  well  inhabiting  and  residing,  and  passing  and 
repassing  there,  and  against  the  peace  of  our  said  lady  the  queen, 
her  crown  and  dignity;  and  the  jurors  aforesaid  do  further  present 
that  one  Daniel  Herbert,  then  and  there  being  a  constable  of  and  for 
the  county  aforesaid,  and  in  the  due  execution  of  his  said  office,  then 
and  there  did  endeavor  to  prevent  and  restrain  the  said  persons  so 
assembled  and  committing  such  outrages  as  aforesaid,  from  con- 
tinuing to  make  the  said  riot  and  breach  of  the  peace,  and  him,  the 
said  Daniel  Herbert,  being  such  constable  as  aforesaid,  and  so  acting 
according  to  the  duty  of  his  said  office,  the  said  persons  so  unlaw- 
fully, riotously,  and  routously  assembled  and  gathered  together  and 
disturbing  the  peace  of  our  lady  the  queen,  with  force  and  arms,  did 
then  and  there  violently,  forcibly,  and  unlawfully  resist  and  obstruct 
in  the  execution  of  his  duty;  and  that  he,  the  said  Daniel  Herbert, 
being  such  constable  as  aforesaid,  thereupon,  being  then  and  there 
on  the  day  and  in  the  year  aforesaid,  in  the  parish  aforesaid,  in  the 

1.  See,  generally,  supra,  note  i,  p.  2.  The  defendant  was  convicted  un- 
679.  der  this  indictment. 
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county  aforesaid,  did  in  his  proper  person  apply  to  one  Thomas 
Browti,  late  of  the  parish  of  Newport  Fagnel,  in  the  county  of  Buck- 
ingham, itinkeeper,  being  then  and  there  present,  and  in  her  majesty's 
name  did  then  and  there,  on  the  day  and  in  the  year  aforesaid,  at  the 
parish  of  Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid,  charge 
and  require  the  said  Thomas  Brown  to  aid  and  assist  him,  the  said 
Daniel  Herbert,  in  the  execution  of  his  office,  and  the  preservation  of 
the  peace  of  our  said  lady  the  queen,  and  for  securing  the  said  per- 
sons so  unlawfully,  riotously,  and  routously  assembled  to  disturb  the 
queen's  peace  as  aforesaid,  still  then  and  there  continuing  to  resist 
and  obstruct  the  said  Daniel  Herbert  in  the  due  execution  of  his 
office,  in  order  to  their  being  dealt  with  according  to  law;  yet  he  the 
said  Thomas  Brown,  not  regarding  his  duty  in  this  respect,  and  then 
and  there  well  knowing  the  said  Daniel  Herbert  was  such  constable 
as  aforesaid,  and  so  in  the  execution  of  his  duty  as  aforesaid,  to  wit, 
on  the  day  and  in  the  year  aforesaid,  in  the  parish  of  Holcut  afore- 
said, in  the  county  of  ^^^^r^  aforesaid,  with  force  and  arms  unlaw- 
fully, obstinately,  and  contemptuously  did  neglect  and  refuse  to  aid 
and  assist  the  said  Daniel  Herbert,  for  the  purpose  and  on  the  occa- 
sion aforesaid,  in  the  manner  he  the  said  Thomas  Brown  was  requested, 
charged,  and  commanded  to  do,  as  aforesaid,  or  in  any  other  man- 
ner whatever,  contrary  to  his  duty  in  that  behalf,  in  manifest  con- 
tempt of  our  said  lady  the  queen  and  her  laws,  to  the  great  hinderance 
of  justice,  to  the  evil  example  of  others  in  like  manner  offending, 
and  against  the  peace  of  our  said  lady  the  queen,  her  crown  and 
dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  parish  of  Holcut  aforesaid,  in  the  county  of  Bedford 
aforesaid,  the  said  Daniel  Herbert  being  then  and  there  such  con- 
stable as  aforesaid,  and  in  due  execution  of  his  office,  endeavoring 
to  prevent  and  restrain  the  said  persons  so  assembled  and  gathered 
together,  and  committing  such  outrages  as  aforesaid,  from  continuing 
to  make  the  said  riot  and  breach  of  the  peace,  in  manner  afore- 
said, did  then  and  there,  on  the  day  and  year  aforesaid,  at  the  parish 
of  Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid,  in  his  proper 
person  apply  to  one  Thomas  Brown,  late  of  the  parish  of  Newport 
Pagnel,  in  the  county  of  Buckingham,  imtkeeper,  he  the  said  Thomas 
Brown  being  then  and  there  present,  and  in  her  majesty's  name  did 
then  and  there  on  -the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  of  Zr(?/<;«/ aforesaid,  in  the  county  of  Bedford  dAort^^xd^,  charge 
and  require  the  said  Thomas  Bro%vn  to  aid  and  assist  'him  the  said 
Daniel  Herbert  in  the  execution  of  his  duty,  and  in  the  preservation 
of  the  peace  of  our  said  lady  the  queen;  and  although  the  said 
Thomas  Brown  then  and  there  well  knew  that  the  said  Daniel  Her- 
bert \J2&  such  constable  as  aforesaid,  and  that  he  was  so  in  the  execu- 
tion of  his  said  office,  yet  the  said  Thomas  Bro^vn,  not  regarding  his 
duty  in  that  behalf,  on  the  day  aforesaid,  in  the  year  aforesaid,  at 
the  parish  of  Holcut  aforesaid,  in  the  county  of  Bedford  aforesaid, 
with  force  and  arms  unlawfully,  obstinately,  and  contemptuously  did 
neglect  and  refuse  to  aid  and  assist  the  said  Daniel  Herbert  for  the 
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purpose  and  on  the  occasion  aforesaid,  in  the  manner  he  the  said 
Thomas  Brown  was  charged  and  required  to  do  as  aforesaid,  or  in 
any  other  manner  whatever,  contrary  to  his  duty  in  that  behalf,  in 
manifest  contempt  of  our  said  lady  the  queen  and  the  laws,  to  the 
great  hinderance  of  justice,  to  the  evil  example  of  others  in  like 
manner  offending,  and  against  the  peace  of  our  lady  the  queen,  her 
crown  and  dignity. 

(J)  Inciting  Persons  to  Make  a  Riot. 

Form  No.  18066.' 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  506.) 

Middlesex.  The  jurors  of  our  lord  the  king  upon  their  oath  pre- 
sent that  John  Doe,  late  of  the  parish  of  St.  Paul,  Covent  Garden,  in 
the  county  of  Middlesex,  yeoman,  being  a  person  of  an  evil,  seditious 
and  turbulent  disposition,  and  maliciously  intending  and  endeavoring 
to  disturb  the  tranquillity,  good  order  and  government  of  this  realm  and 
to  endanger  the  person  and  property  of  a  great  many  of  his  majesty's 
quiet  and  peaceable  subjects,  on  the  twentieth  day  of  February,  in 
the  sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  king,  and  defender  of  the  Faith,  and  on  divers  other  days  and 
times  between  that  day  and  the  first  day  oi  June  in  said  year,  at  the 
said  parish  oi  St.  Paul,  Covent  Garden,  aforesaid,  unlawfully,  wickedly, 
and  maliciously  intended,  devised  and  endeavored,  as  much  as  in  him 
lay,  to  raise  and  create  insurrection,  riots  and  tumults  within  this 
realm  for  the  disturbance  of  his  majesty's  peace,  and  to  the  great 
terror  and  annoyance  of  his  liege  and  peaceable  subjects.  And  that 
the  said  John  Doe,  in  prosecution  of  his  said  wicked  intention  and 
purpose,  and  for  the  effecting  and  accomplishing  thereof  on  the  said 
twentieth  day  of  February,  and  on  the  said  other  days  and  times  at 
the  parish  of  Saint  Paul,  Covent  Garden,  aforesaid,  with  force  and  arms 
unlawfully,  wickedly  and  maliciously  incited,  encouraged,  and  as 
much  as  in  him  lay,  endeavored  and  labored  to  persuade,  instigate 
and  prevail  on  divers  liege  subjects  of  our  said  lord  the  king,  whose 
names  to  the  jurors  aforesaid  are  as  yet  unknown,  inhabiting  in  the 
said  parish  of  Saint  Paul,  Covent  Garden,  and  in  the  neighborhood  of 
the  same,  with  force  and  arms,  unlawfully,  riotously  and  tumultu- 
ously  to  assemble  and  gather  together  to  disturb  the  peace  of  our 
said  lord  the  king,  and  to  injure  and  annoy  a  great  number  of  the 
peaceable  subjects  of  our  said  lord  the  king  in  their  persons  and 
properties,  and  that  by  means  and  in  pursuance  of  the  said  wicked 
instigations  and  endeavors  of  the  said  John  Doe,  a  great  number  of 
persons,  to  the  number  of  one  hundred  dL^A  more,  to  the  jurors  afore- 
said as  yet  unknown,  afterwards,  to  wit,  on  the  first  day  of  June 
aforesaid,  with  force  and  arms,  at  the  parish  of  Saint  Paul,  Covent 
Garden,  aforesaid,  unlawfully,  riotously,  routously  and  tumultuously 
assembled  and  gathered  together  to  disturb  the  peace  of  our  said  lord 
the  king,  and  being  so  assembled  and  gathered  together,  did  then  and 

1.  See  also,  generally,  supra,  note  i  ,  p.  679. 
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there  unlawfully,  riotously,  routously  and  tumultuously  continue  to 
gather  in  a  riotous  and  tumultuous  manner  for  a  long  time,  that  is  to 
say,  for  the  space  oisix  hours,  then  next  following,  and  during  all  that 
time  committed  many  great,  violent  and  enormous  outrages  in  breach 
of  the  peace  of  our  said  lord  the  king,  to  the  very  great  terror,  dis- 
turbance and  grievance  not  only  of  many  of  his  said  majesty's  quiet 
and  peaceable  subjects  then  inhabiting  and  residing  there,  but 
also  of  all  other  of  his  said  majesty's  quiet  and  peaceable  subjects 
then  and  there  passing  and  repassing  in  and  about  their  lawful  affairs 
and  business,  in  contempt  of  our  said  lord  the  king,  in  open  violation 
of  the  laws,  good  order  and  government  of  this  realm,  to  the  evil  and 
pernicious  example  of  others  in  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  sdad  Jo/m  Doe,  being  such  person  as  aforesaid,  and 
unlawfully,  maliciously  and  wickedly  devising,  intending  and  en- 
deavoring again  to  disturb  the  peace  of  our  said  lord  the  king,  and 
to  cause  other  insurrections,  riots  and  tumults  within  this  realm,  to 
the  great  terror,  annoyance  and  disturbance  of  his  majesty's  liege 
and  peaceable  subjects,  afterwards,  to  wit,  on  said  first  day  of  June, 
at  the  parish  of  Saint  Paul,  Covent  Garden,  aforesaid,  in  the  county 
of  Middlesex,  aforesaid,  with  force  and  arms  aforesaid,  unlawfully, 
wickedly  and  maliciously  incited,  stirred  up,  and  as  much  as  in  him 
lay,  endeavored  and  labored  to  persuade  a  great  number  of  other 
liege  subjects  of  our  said  lord  the  king,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  with  force  and  arms  unlawfully,  riot- 
ously and  tumultuously  to  assemble  and  gather  together  to  disturb 
the  peace  of  our  said  lord  the  king,  and  to  terrify,  annoy,  disturb  and 
injure  many  others  of  his  said  majesty's  liege,  peaceable  and  quiet 
subjects,  in  contempt  of  our  said  lord  the  king,  in  open  violation  of 
the  laws,  good  order  and  government  of  this  realm,  to  the  evil  and 
pernicious  example  of  others  in  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

(2)  Under  Statute.^ 

1.  Statutes  relating  to  riot  and  rout  Florida.  —  Rev.  Stat.  (1892),  §  2406 

exist  in  the  following  states,  to  wit:  el  seq. 

Alabama.  — Q,x\m.  Code  (1896),  §  5473  Geoi\^in..  —  3  Code  (1895),  §  354. 

et  seq.\  Const.,  art.  i,  §  9.  Idaho,  —  Rev.    Stat.    (1887),  §  6950  et 

Arizona.  —  Pen.    Code   (1901),   §   369  eq. 

et  seq.  Illinois.  —  Starr    &    C.    Anno.    Stat. 

Arkansas.  —Sand.  &  H.  Dig.  (1894),  1896),  c.  38,  par.  \\tet  seq. 

§§  1881,  1882,  2366  <'/j-<'<7.  Indiana.  —  Horner's    Stat.    (1901),    § 

California.  —  Pen.  Code  (1901),  §  404  1981  et  seq. 

etseq.  Indian  Territory. — Anno.  Stat.  (1899), 

Colorado.  — M'xWs'  Anno.  Stat.  (1891),  S  1139  et  seq. 

%  1305  etseq.  Iowa.  —  Code  (1897),  §  5031  et  seq. 

Connecticut.  —Gen.     Stat.    (l888),     §  ATansas.- Gen.  Stat.   (1897),  c.  100,  § 

1503.  316  etseq. 

Delaware.  —Rev.  Stat.  (1893).  p.  925,  Kentucky.— 'ix.d,x..  (1894),  §  1268. 

c.  127,  §  17.  Louisiana.  — Rev.  Laws  (1897),  p.  244. 

District  of  Columbia.  —  Comp.   Stat.  Maine. — Rev.  Stat.  (1883),  c.  123,^2 

(1894),  c.  16,  §  13  etseq.  etseq. 
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(a)  In  General. 


Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  82,  §  I  ^"^  sg^. 

Massachusetts.  —  Rev.  Laws  (1902),  c. 
211. 

Michigan. — Comp.  Laws  (1897),  § 
1 1 334  et  seq. 

Minnesota.  —  Stat.  (1894),  §  6645  et 
seq. 

Missouri.  —  Rev.  Stat.  (1899),  § 
2129  et  seq. 

Montana. — Pen.  Code  (1895),  §  740. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6677  et  seq. 

Nevada.  —  Comp.  Laws  (1900),  §  1868 
ei  seq. 

New  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  260,  ^  1  et  seq. 

New  Jersey.  — Gen.  Stat.  (1895),  p. 
2782,  %  1  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1393  et  seq. 

New  York.  —  Cook's  Pen.  Code  (1901), 
%^^<^etseq. 

North  Carolina.  —  Crim.  Code  (1892), 
p.  441. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7340  et  seq. 

0/4/^.  —  Bates'  Anno.  Stat.  (1897),  § 
6893  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  2283  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892). 
%i%<;,\etseq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  536,  §  377  et  seq. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
278,  %\  et  seq. 

South  Carolina. —  Crim.  Stat.  (1893), 
§  203  et  seq. 

South  Dakota.  —  Stat.  (1901),  §  7940 
et  seq. 

Texas.  —Pen.  Code  (1895),  art.  315. 

Utah.  —  Rev.  Stat.  (189S),  $>  4301. 

Vermont.  — Stat.  (1894),  §  5036  et  seq. 

Virginia.  —  Code  (1887),  §  3774  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7073  et  seq. 

West  Virginia. — Code  (1891),  c.  148, 
§  I  <?/  seq. 

Wisconsin.  —  Stat.  (1898),  §  4511  et 
seq. 

Wyoming.  —  Rev.  Stat.  (1887),  ^  975  et 
seq. 

Precedents. —  In  Logg  v.  People,  92 
111.  598,  one  count  of  the  indictment 
charged  that  the  defendants  "then 
and  there  being  together,  did,  unlaw- 
fully, tumultuously,  and  with  force  and 
violence,  assault,  beat,  ill  treat  and 
wound  Martin  Lowry  Sind  Amos  Means, 
with  the  unlawful  intent  then  and  there 


to  assault  said  Martin  Lowry  and  Amos 
Means."  This  count  of  the  indictment 
was  sustained. 

In  Kiphart  v.  State,  42  Ind.  273,  the 
information,  which  was  held  sufficient, 
charged  in  substance:  That  James  Kip- 
hart, John  Kiphart  and  John  Duane, 
late  of  said  county,  on  the  sixth  day  of 
July,  1872,  at  and  in  said  Morgan  county 
and  State  of  Indiana,  did  commitan  un- 
lawful act  by  then  and  there  in  a  riotous 
and  tumultuous  manner,  with  stones 
and  brickbats  in  a  rude,  insolent  and 
angry  manner,  touching,  striking  and 
beating  Frederick  Gerholt,  and  by  then 
and  there  in  a  riotous  and  tumultuous 
manner  threatening  to  use  violence  on 
the  person  of  Peter  Long  and  Frederick 
Gerholt,  then  and  there  being,  con- 
trary, etc. 

In  State  v.  Boies,  34  Me.  235,  one 
count  of  the  indictment  charged  that 
the  "  defendant,  together  with  divers 
others,  to  the  number  of  ten,  at,  etc., 
with  force  and  arms,  did  unlawfully, 
riotously,  routously  and  in  a  violent 
and  tumultuous  manner  assemble  to 
disturb  the  peace  of  the  State,  and 
being  so  then  and  there  assembled,  did 
unlawfully,  riotously,  routouSly  and  in 
a  violent  and  tumultuous  manner  then 
and  there  disturb,  obstruct,  hinder  and 
break  up  a  Justice'' s  court,  then  and 
there  held  heiorc  Joseph  Barrett,  one  of 
the  justices  of  the  peace  within  and  for 
the  county  of  Somerset  aforesaid,  to  the 
terror  and  disturbance  of  others  of  the 
good  people  of  the  said  State,  against 
the  peace  of  the  said  State  and  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided." 

This  count  was  sustained  against 
demurrer. 

In  McWaters  v.  State,  10  Mo.  167, 
the  third  count  of  the  indictment 
charged  that  "the  said  John  Dyer, 
Hugh  McWaters  a.ndi  John  Salmon,  on 
the  day  and  year  aforesaid,  and  in  the 
said  county  of  St  Charles,  did  assemble 
together  with  the  intent  to  bruise, 
beat,  wound  and  ill  treat,  forcibly  and 
violently,  one  Alexander  Balbridge,  and 
in  pursuance  of  such  purpose  they,  the 
said  Dyer,  McWaters  and  Salmon,  did 
forcibly  and  violently  beat,  bruise, 
wound  and  ill  treat  the  said  Alexander 
Balhridge,  contrary,"  etc. 

This  count  was  sufficient,  but  the  in- 
dictment was  set  aside  for  failure  to 
give  the  name  of  the  prosecutor. 
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Form  No.  18067.* 

(Precedent  in  Roberts  v.  State,  21  Ark.  183.)' 

[(^Commencing  as  in  Form  No.  10682,  and  continuing  do7vn  to  *) 
The  said]3  Henry  Roberts,  William  Roberts  and  Thomas  Roberts,  [on  the 
fifteenth  day  oi  July,  one  thousand  eight  hundred  and  sixty-seven,  in 
the  county  and  state  aforesaid]  with  force  and  arms,  unlawfully, 
riotously  and  routously  did  assemble  and  gather  together  to  disturb 
the  peace  of  the  State,  and  being  so  assembled  and  gathered  together, 
in  and  upon  one  Robert  Bend,  unlawfully,  riotously  and  routously 
did  make  an  assault,  and  him  the  said  Robert  Bend  unlawfully, 
riotously  and  routously  did  beat,  [wound  and  ill  treat,  so  that  his  life 
was  greatly  despaired  of,  and  other  wrongs  to  the  said  Robert  Bend, 
then  and  there  unlawfully,  riotously  and  routously  did]  to  the  great 
disturbance  and  terror  of  the  citizens  of  the  State,  and  contrary  to 
the  statute  [in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  State  of  Arkansas. 

{Signature  and  indorsements  as  in  Form  No.  10682.)]^ 

Form  No.  18068.^ 

(Precedent  in  Durden  v.  State,  52  Ga.  665.)' 

[(Commencement  as  in  Form  No.  18689.^ 

In  the  name  and  behalf  of  the  citizens  of  Georgia  charge  and 
accuse  James  Durden,  John  Durden  and  Robert  Fisher,  all  of  the 
county  and  state  aforesaid,  with  the  offense  of  riot;  for  that  the 
said  James  Durden^  John  Durden  and  Robert  Fisher,^  on  August  6th,  * 
1 875,  actuated  by  a  common  cause  of  quarrel, "^  did,  in  an  unlawful, 
tumultuous  and  violent  manner,  commit  an  unlawful  act  of  violence, 
by  surrounding  the  house  of  one  Francis  Yarborough,  at  the  hour 
of  midnight,  on  the  6th  of  August  aforesaid,  and  threatening  to  kill 
him,  said  Francis  Yarborough,  and  to  do  other  acts  of  lawless 
violence,  contrary  [(concluding  as  in  Form  No.  10689').^ 

Form  No.  18069.^ 
(Precedent  in  State  v.  Brown,  69  Ind.  96.)' 

[(Commencement  as  in  Form  No.  10692)  That  John  H.  Brown,  David 
Line,  James  Snyder,  William  West,  John  Doe,  Richard  Roe  and  Samuel 

1.  Arkansas.  —  Sand.     &     H.     Dig.         5.    Under   this    indictment    the    de- 
(1894),  §  1881.  fendanls  were  convicted. 

See  also  list  of  statutes  cited  supra,  6.  The  words  "  with  or   without  the 

note  I,  p.  702;  and,  generally,  supra,  common    cause    of    quarrel"   are    no 

note  I,  p.  679.  longer  necessary.     Green  v.  State,  109 

2.  This  indictment  was  held  sufficient,  Ga.  536. 

both  at  common   law   and   under   the         7.  The  matter  to  be  supplied  within 
statute.  [  ]  will  not   be  found    in  the  reported 

3.  The  matter  enclosed  by  and]to  be     case. 

supplied   within  [  ]  will  not  be  found  8.  Indiana.  —  Horner's    Stat.    (1901), 

in  the  reported  case.  ^  19S1. 

4.  Georgia.  —  3  Code  (1895),  §  354.  See  also  list  of  statutes  cited  supra. 
See  also  list  of  statutes  cited  supra,  note  i,    p.  702;   and   generally,    supra, 

note  I,   p.  702;  and,  generally,  supra,     note  i.  p.  679. 

note  I,  p.  679.  9.  This  indictment  was  held  sufficient. 
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Shorty  late  of  said  county,  together  with  other  persons  whose  names 
are  to  the  grand  jurors  unknown,  on  the  thirtieth  day  of  October^  one 
thousand  eight  hundred  and  seventy-nine,  at  said  county  of  Grant  in 
the  state  aforesaid,]^  did  then  and  there,  unlawfully,  riotously,  and 
in  a  violent  and  tumultuous  manner,  assemble  and  gather  themselves 
together,  with  force  and  arms,  to  wit,  with  clubs,  bells,  trumpets,  tin 
pans  and  cannon,  and  other  weapons,  and  then  and  there  unlawfully 
and  riotously,  and  in  a  violent  and  tumultuous  manner,  made  a  great 
noise,  tumult  and  disturbance,  and  then  and  there  continued  the 
same  for  half  an  hour  or  more,  contrary  [(^concluding  as  in  Form 
No.  10692).^ 

Form  No.  18070.' 
(Precedent  in  State  v.  Acra,  2  Ind.  App.  385.)* 

[(^Commencement  as  in  Form  No.  1082J^y\^  that  on  the  22d  day  of 
December,  iS89,  in  Dearborn  county.  State  oi  Indiana,  the  defendants, 
Thomas  Acra,  Robert  Acra,  Benjamin  Canady,  Peter  Fleek  and  William 
Ackerman,  late  of  the  said  county,  did  then  and  there,  in  a  riotous, 
tumultuous  and  violent  manner,  assemble  themselves  together,  and 
then  and  there  in  a  riotous,  tumultuous  and  violent  manner,  having 
then  and  there  the  present  ability  so  to  do,  unlawfully  attempt  to 
commit  a  violent  injury  on  the  person  of  said  [James  Brown]  by 
then  and  there  violently  and  unlawfully  threatening  to  beat,  cut  and 
shoot  said  [Jatnes  Bro7vn],  contrary  [{concluding  as  in  Form  No. 
1082Ji).\^ 

Form  No.  i  8  o  7  i .' 
(Precedent  in  State  v.  Ham,  54  Me.  195.)* 

[{Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)]2  with 
force  and  arms  at  Hartland  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully, riotously  and  routously  did  assemble  and  gather  together,  to 
the  disturbance  of  the  public  peace,  and  being  so  then  and  there 
assembled  and  gathered  together,  in  and  upon  one  Joel  T.  Stafford, 
then  and  there,  unlawfully,  riotously  and  routously  did  make  an 
assault,  and  the  said  Joel  T.  Stafford  then  and  there  unlawfully,  riot- 
ously and  routously  did  beat,  wound  and  ill  treat,  against  [(concludirtg 
as  in  Form  No.  10697).]^ 

Form  No.  18072.' 

1.  The  matter  enclosed  by  and  to  be  5.  Maine. —  Rev.  Stat.  (1883),  c.  123, 
supplied  within  []  will  not  be  found  in     §  2. 

the  reported  case.  See  also  list  of  statutes  cited  supra, 

2.  The  matter  to  be  supplied  within  note  i,  p.  702;  and,  generally,  sttpra, 
[  J  will  not  be  found  in  the  reported  case,  note  i,  p.  679. 

3.  Indiana.  —  Horner's  Stat.  (1901),  6.  It  was  held  that  this  indictment 
§  1981.  substantially  charged  riot  and  assault 

See  also  list  of  statutes  cited  supra,  and  battery.     Under  it  the  defendants 

note  I.  p.  702;  and,  generally,  jw/ra,  note  were  acquitted  of  the  riot  and  convicted 

I.  P-  679.  of  the  assault  and  battery. 

4.  It  was  held  that  this  information  7.  Missouri.  —  Rev.  Stat.  (1899),  § 
was  sufficient.     It  was  further  held  that  2130. 

the  words  "having  then  and  there  and  See  also  list  of  statutes  cited  supra, 
present  ability  so  to  do  "  were  unneces-  note  i,  p.  702;  and,  generally,  supra, 
sary.  note  i,  p.  679. 
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(Precedent  in  Martin  v.  State,  9  Mo.  286.)' 

[(jCommencement  as  in  Form  No.  10703)]^  that  William  L.  Vaughn, 
Jonathan  Martin  and  others  {naming  them')  heretofore,  to  wit:  on 
the  19th  September,  A.  D.  18^,  at  the  county  of  Benton  and  state  of 
Missouri,  did  then  and  ttiere,  with  force  and  arms,  unlawfully, 
riotously  and  tumultuously  assemble  themselves  together  with  the 
intent  to  commit  an  assault  [with  force  and  violence]^  upon  the 
body  of  Samuel  Yeates,  and  did  then  and  there,  being  so  assembled 
as  aforesaid,  wickedly,  riotously  and  unlawfully  assault  and  beat, 
whip,  bruise  and  maim  the  said  Samuel  Yeates,  to  wit:  at  the  county 
of  Benton  and  state  of  Missouri,  contrary  [(concluding  as  in  Form 
No.  10703).^ 

Form  No.  iSoys/ 

(Precedent  in  State  v.  Dean,  71  Wis.  678.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  108 Jf3.) 

I,  Daniel  IVebster,  district  attorney  for  said  county,  hereby  inform 
the  court  that  on  the  twenty-eighth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-six,  at  the  city  of  Beloit, 
in  said  county,  John  Dean,  together  with  divers  other  persons  to  the 
number  of  three  and  more,  to  wit,  John  Doe,  Richard  Roe,  Samuel 
Short  and  William  West,]^  then  and  there  being  together,  did  then 
and  there  in  a  violent,  unlawful  and  tumultuous  manner,  to  the  dis- 
turbance of  the  peace  and  to  the  terror  and  disturbance  of  others 
then  and  there  present,  assault,  strike,  wound  and  beat  (naming 
persons  injured),  and  did  then  and  there,  in  a  violent,  unlawful  and 
tumultuous  manner,  break,  injure  and  destroy  a  bass  drum  and  a 
violin  and  bow  then  and  there  in  the  possession  of  said  (naming 
persons  injured),  and  did  also  in  like  manner  then  and  there  injure 
and  tear  the  clothing  of  said  (naming  persons  injured),  and  other 
wrongs  to  the  said  (naming  persons  injured),  and  others  then  and 
there  present,  then  and  there,  violently,  unlawfully  and  tumultuously 
did  to  the  great  damage  of  the  said  (naming  persons  injured),  and 
others  then  and  there  present,  against  [(concluding  as  in  Form  No. 
108^3).]^ 

(b)  Riotous  Conduct  of  Strikers. 

Form  No.  18074/ 

(  Title  >  f  cause  as  in  Form  No.  10722.) 

1.  This  indictment  was  held  defective  5.  It  was  held  that  this  information 
in  failing  to  allege  an  intent  to  make  clearly  charged  the  offense  under  the 
the   assault  with    force    and    violence,     statute. 

This  defect  has  been  remedied  in  the        6.  The  matter  enclosed  by  and  to  be 
form  set  forth  in  the  text.  supplied   within  [  ]  will   not  be  found 

2.  The  matter  to  be  supplied  within     in  the  reported  case. 

[]  will  not  be  found  in  the  reported  case.         7.  Utah.  — Rev.  Stat.  (1898),  §4301. 

8.  The   matter  enclosed    by  [  ]   will        See  also  list  of  statutes  cited  supra, 

not  be  found  in  the  reported  case.  note   i,   p.  702;  and,  generally,  supra, 

4.    M^/j(r/7«j»«. —Stat.  (1898),  §4511-  note  I,  p.  679. 

See  also  list  of  statutes  cited  supra.         This  is  substantially  the  indictment 

note   I,  p.  702;  and,  generally,  supra,  in  People  v.  O'Loughlin,  3  Utah  133. 

note  1,  p.  679.  Theconvictionin  that  case  was  affirmed. 
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In  the  District  Court  of  the  Second  District  in  and  for  the  county 
of  Washington,  on  the  twentieth  day  of  June,  a.  d.  i89i. 

Joh7i  Doe,  Richard  Roe  and  Samuel  Short  are  accused  by  the  grand 
jury  of  the  county  of  Washington  by  this  indictment  of  the  crime  of 
riot,  committed  as  follows: 

The  said  John  Doe,  Richard  Roe  and  Samuel  Short,  together  with 
divers  other  persons,  whose  names  are  to  the  grand  jury  as  yet  unknown, 
to  the  number  of  two  hundred  and  fifty,  on  iha  first  day  of  February, 
A.  D.  i2>91,  at  the  county  of  Washington,  by  the  use  of  force  and  vio- 
lence and  by  threats  then  and  there  to  use  force  and  violence,  the  said 
threats  being  then  and  there  accompanied  by  the  immediate  power 
of  execution,  and  acting  together  without  authority  of  law,  did  then 
and  there  feloniously  disturb  the  public  peace  of  the  said  state  of 
Utah,  and  did  take  unlawful  and  forcible  possession  of  the  property 
of  the  Stormont  Mining  Company  {specifying  the  property),  and  did,  by 
the  use  of  force  and  violence  and  threats  to  use  force  and  violence, 
accompanied  by  the  immediate  power  of  execution,  unlawfully, 
forcibly  and  feloniously  drive  away  from  the  possession  of  the  said 
property,  to  wit,  the  Buckeye  and  Savage  Mines,  one  W.  I.  Allen  and 
other  employees  of  said  company  having  charge  and  control  of  said 
property  and  mines  and  engaged  at  work  thereon,  and  did  feloniously 
and  unlawfully,  by  the  use  of  force  and  violence,  as  aforesaid,  com- 
pel and  force  said  Allen  and  said  other  employees  to  stop  and  quit  work 
thereon  and  leave  the  same,  and  then  and  there  took  forcible  posses- 
sion of  the  same,  to  the  great  damage  of  the  said  company  and  to 
the  terror  and  disturbance  of  said  employees  and  of  the  public  peace, 
contrary  to  the  form  of  the  statutes  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  state  of  Utah. 

(^Signature  and  indorsement  as  in  Form  No.  10722.) 

(c)  Riotously  Entering  Dwelling-house  and  Destroying  Property. 

Form  No.  18075.' 

(^Commencement  as  in  Form  No.  10692.)  That  James  Scaggs,  Junior, 
Thomas  Smith,  William  Huff  and  Jacksofi  Trent,  late  of  said  county, 
on  the  first  day  of  January,  one  thousand  eight  hundred  and  ninety- 
nine,  at  said  county  oi  Morgan,  in  the  state  aforesaid,  with  force  and 
arms,  in  a  riotous,  viole  it  and  unlawful  manner,  did  then  and  there 
violently  and  unlawfully  burst  open  the  outer  door  of  the  dwelling- 
house  of  one  Thomas  Smith,  situate  (^stating  situation  of  premises),  and 
did  then  and  there  tear  down  and  carry  off  one  of  the  window  shut- 
ters of  and  from  said  dwelling-house,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Indiana. 

Second  Count.  And  the  grand  jury  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  James  Scaggs,  Junior,  Thomas  Smith, 
William  Huff  B.nd  Jackson  Trent,  late  of  said  county,  on  th&  first  day 

1.  Indiana.  —  Horner's  Stat.  (1901),  §  note  i,  p.  702;  and,  generally,  supra, 
I981.  note  I,  p.  679. 

See  also  list  of  statutes  cited  supra.         This  is  substantially  the  indictment 
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oi  January,  one  thousand  eight  hundred  and  ninety-nine,  at  said  county 
of  Morgan,  in  the  state  aforesaid,  did  then  and  there  actually  do  an 
unlawful  act  of  violence  in  a  violent  and  tumultuous  manner,  by  then 
and  there  unlawfully  and  violently  taking  away  a  certain  window 
shutter  and  bursting  open  a  door  of  a  certain  dwelling-house  (^stating 
situation  of  premises^,  and  then  and  there  owned  and  occupied  by  one 
Thomas  Smith,  and  by  then  and  there  throwing  clubs,  stones  and 
brickbats  on  and  against  said  house,  and  by  then  and  there  commit- 
ting an  assault  on  said  Thomas  Smith,  contrary  {concluding  as  in  Form 
No.  10692). 

(d)  Riot  and  Destruction  of  Building. 

Form  No.  18076.' 
(Ala.  Crim.  Code  {1896),  §4923,  No.  74.) 

{Venue  and  title  of  court  as  in  Form  No.  10680.) 

The  grand  jury  of  said  county  charge,  that  before  the  finding  of  this 
indictment,  John  Doe,  Richard  Roe  and  Richard  Styles,  being  unlaw- 
fully assembled,  did  demolish,  pull  down,  or  destroy,  or  begin  to 
demolish,  pull  down  or  destroy,  a  dwelling-house,  against  (concluding 
as  in  Form  No.  10680). 

Form  No.  18077.* 

(Whart.  Prec.  Ind.  and  PI.  (1857).  No.  855.) 

{Commencement  as  in  Form  No.  10716)  present  that  John  Doe, 
Richard  Roe  and  Samuel  Short,  yeomen,  late  of  the  county  of  Lacka- 
wanna aforesaid,  together  with  divers  other  persons  to  the  number  of 
ten  or  more,  to  the  grand  inquest  aforesaid  as  yet  unknown,  being 
rioters,  routers  and  disturbers  of  the  peace  of  the  commonwealth, 
heretofore,  to  wit,  on  the  first  day  oi  Jamiary  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  w/'w^/y-^/V/^,  at  the  county  oi  Lacka- 
wanna aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force 
and  arms,  that  is  to  say,  with  sticks,  staves,  clubs  and  other  hurtful 
weapons,  did  unlawfully,  riotously,  routously  and  tumultuously  assem- 
ble and  meet  together  to  the  great  terror  of  the  peaceable  people  and 
inhabitants  of  this  commonwealth,  and  to  disturb  the  peace  of  this 
commonwealth,  and  being  so  assembled  and  met  together,  one  build- 
ing and  dwelling-house  in  the  possession  oi  John  Smith,  of  the  county 
of  Lackawanna  aforesaid,  did  then  and  there  riotously,  routously  and 
unlawfully  pull  down,  break  down  and  destroy,  and  other  wrongs  to 
the  said  John  Smith  did  then  and  there,  to  the  great  damage  of  the 
said  John  Smith,  contrary  to  the  form  of  the  act  of  the  general 
assembly  in  such  case  made  and  provided  and  against  {concluding  as 
in  Form  No.  10716). 

in  Sute  i».  Scaggs,  6  Blackf.  (Ind.)  37.  note  i,  p.  702;  and,  generally,  suprn. 
That  indictment  was  held  suflScient.  note  i.  p.  679. 

1.  Alabama.  —  Crim.  Code  (1896),  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
§5474-  (1894).  p.  537.  §378. 

See  also  list  of  statutes  cited  supra.        See  also  list  of  statutes  cited  st^ra, 
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(/)  Riot  and  Lynching. 

Form  No.  i  8078.' 

(Precedent  in  State  v.  Webster,  30  Ark.  166.)' 

U  Title  of  court  and  cause  as  in  Form  No.  10682.)]^ 
The  grand  jury  of  Lonoke  county,  in  the  name  and  by  authority  of 
the  State  of  Arkansas^  accuse  Q.   T.  Webster,  Newt.  J.  Farris,  John 

Graham,  Hosea  King,  R.  H.  Maury.,  J.  D.  Elsberry, Johnson^ 

H.  G.  Legate  of  the  crime  of  riot,  committed  as  follows,  viz:  The 
said  Q.  T.   Webster,  Neivt.  J.  Farris,  John  Graham,  Hosea  King,  R. 

H.  Maury,  J.  T.  Elsberry, Johnson,  H.  G.  Legate,  on  the  3d 

day  oi  June,  iS75,  in  the  county  and  state  aforesaid,  being  assembled 
unlawfully  and  riotously,  did  agree  mutually  to  assist  each  other  to 
unlawfully  abuse,  ill  treat  and  hang  Ccesar  Gartrall  by  force  and 
violence,  and  said  defendants  above  named,  being  so  assembled  as 
aforesaid,  unlawfully  and  riotously  did  seize,  ill  treat,  abuse,  and 
with  force  and  violence  then  and  there  did  hang  the  said  Ccesar 
Gartrell  by  the  neck  in  accordance  with  and  in  accomplishment  of 
the  said  unlawful  agreement,  against  the  peace  and  dignity  of  the 
State  of  Arkansas. 

[(^Signature  and  indorsement  as  in  Form  No.  10682.')\^ 


;:1- 


b.  Criminal  Complaint.* 

Form  No.  18079.* 

State  of  Indiana,  ' 
County  of  Posey. 

John  Doe,  being  first  duly  sworn,  upon  his  oath  says:  that  Richard 
Roe,  Samuel  Short  and  William  West,  together  with  other  persons 
whose  names  are  to  this  affiant  unknown,  on  the  thirtieth  day  of  June, 
one  thousand  eight  hundred  and  ninety-nine,  at  said  county  oi  Posey, 
in  the  state  of  Indiana  aforesaid,  did  then  and  there  unlawfully, 
riotously  and  in  a  tumultuous  manner  assemble  and  gather  themselves 
together,  with  clubs,  stones  and  other  weapons,  and  did  then  and 
there  unlawfully,  riotously  and  in  a  violent  and  tumultuous  manner 
make  a  great  noise,  tumult  and  disturbance  and  did  then  and  there 
continue  the  same  for  one  hour  or  more. 

John  Doe. 

Subscribed  and  sworn  to  before  me  on  this  the  first  day  oi  July^ 
1&99. 

Abraham  Kent,  Justice  of  the  Peace. 

note  I,   p.  702;   and,  generally,  supra,  [  ]  will   not  be  found   in  the   reported 

note  1.  p.  679.  case. 

1.  Arkansas.  —  Sand.  &  H.  Dig.  4.  For  the  formal  parts  of  a  criminal 
(i8q4),  §  i88r.  complaint  in  a  particular  jurisdiction. 

See  also  list  of  statutes  cited  supra,  see  the  title  Criminal  Complaints,  vol. 

note  I,   p.   702;  and,  generally,  supra,  5,  p.  930. 

note  I,  p.  679.  6.  Indiana.  —  Horner's  Stat.  (1901),  § 

2.  This    indictment    was    held   suf-  1981. 

ficient.  See    also,   generally,   supra,  note  i, 

3.  The  matter  to  be  supplied  within     p.  679. 

709  Volume  16. 


18080. 


RIOT,  ROUT,  AND 


18080. 


2.  Civil  Action  for  Damages.^ 
a.  Against  Municipality.^ 


1.  statutes  providing  for  recovery  by 
civil  action  for  property  destroyed 
during  riotous  assemblies  exist  in  the 
following  states,  to  wit: 

California.  —  Polit.  Code  (1897),  § 
4452  <•/  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  406  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  39,  § 
I  et  seq. 

Kentucky.  —Stat.  (1894),  §  1268, 

Louisiana.  —  Rev.  Laws  (1897),  §985. 

Maine.  —  Rev.  Stat.  (1883),  c.   123,  § 

15. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  9,2,  %  I  et  seq. 

Massachusetts.  —  Rev.  Laws  (1902), 
c.  211,  S  8. 

Michigan.  —  Comp.  Laws  (1897),  § 
I1341. 

Missouri.  —  Rev.  Stat.  (1899),  §  6105 
el  seq. 

Montana.  —  Polit.  Code  (1895),  § 
5036. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
2098. 

New  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  40,  §  13  ^/  seq. 

New  jersey. — Gen.  Stat.  (1895),  p. 
2783.  §  5  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1 162  et  seq. 

Neiv  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2107,  §  21. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4426—4. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1869,  §  II. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

278.  §  9- 

South  Carolina. — Crim.  Stat.  (1893), 
§  203  et  seq. 

South  Dakota.  — Stat.  (1901),  ^  8263. 

Utah.  —  Rev.  Stat.  (1S98),  §  4055. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897).  §  7078. 

Wisconsin.  —  Stat.  (1898),  §  938  et  seq. 

These  statutes  are  highly  remedial 
so  far  as  they  provide  compensation, 
and  penal  so  far  as  they  impose  lia- 
bility, and  should  be  liberally  construed 
to  accomplish  the  purpose  of  their 
enactment.  Davidson  v.  New  York,  2 
Robt.  (N.  Y.)  230;  Sarles  v.  New  York, 
47  Barb.  (N.  Y.)447;  Luke  v.  Brooklyn, 
43  Barb.  (N.  Y.)  54;  Schiellein  v.  Kings 
County,  43  Barb.  (N.  Y.)490;  Allegheny 
County  V.  Gibson,  go  Pa.  St.  397. 


2.  Actions  Against.  Municipal  Corpora- 
tions.—  Independent  of  statute  a  mu- 
nicipal corporation  is  not  liable  for  the 
destruction  of  property  by  riotous  as- 
semblages of  persons  or  for  the  neglect 
of  its  pfl5cers  in  not  preserving  the 
peace  and  preventing  such  assem- 
blages. Campbell  v.  Montgomery,  53 
Ala.  527;  Dale  County  v.  Gunter,  46 
Ala.  118;  Ward  v.  Louisville,  16  B, 
Mon.  (Ky.)  184;  Prather  v.  Lexington, 
13  B.  Mon.  (Ky.)  559;  Street  v.  New 
Orleans,  32  La.  Ann.  577;  Fauvia  v. 
New  Orleans,  20  La.  Ann.  410;  Howe 
V.  New  Orleans,  12  La.  Ann.  481;  Balti- 
more V.  Poultney,  25  Md.  107;  Boyland, 
V.  New  York,  i  Sandf.  (N.  Y.)  27;  West- 
ern College  V.  Cleveland,  12  Ohio  St. 
375;  Hart  V.  Bridgeport,  13  Blatchf. 
(U.  S.)  289. 

See  list  of  statutes  cited  supra,  note 
I,  this  page. 

Bequisites  of  Complaint,  Declaration  or 
Petition,  Generally.  —  For  the  formal 
parts  of  a  declaration,  complaint  or 
petition  see  the  titles  Complaints,  vol. 
4,  p.  1019;  Declarations,  vol.6,  p.  244. 

Must  Follow  Statute.  —  The  mode  of 
recovery  pointed  out  by  the  statute 
must  be  strictly  followed.  Rock  Island 
County  V.  Steele,  31  111.  543;  Schuyler 
County  V.  Mercer  County,  9  111.  20. 

Venue.  —  Actions  against  counties 
must  be  instituted  and  prosecuted  in 
the  county  against  which  the  action  is 
brought.  King  v.  McDrew,  31  111.  418; 
Schuyler  County  v.  Mercer  County,  9 
111.  20;  Lehigh  County  v.  Kleckner,  5 
W.  &  S.  (Pa.)  181.  But  see  Hawkes  v. 
Kennebeck  County,  7  Mass.  461,  in 
which  it  was  held  that  an  action  against 
the  inhabitants  of  a  county  may  be 
brought  in  another  county,  where  a  fair 
trial  may  be  procured.  See,  however, 
Brown  v.  Somerset  County,  11  Mass. 
221. 

That  property  was  destroyed  by  the 
riotous  assembly  must  be  stated.  Fauvia 
V.  New  Orleans,  20  La.  Ann.  410;  Balti- 
more V.  Poultney,  25  Md.  107;  Duffy  z/. 
Baltimore,  Taney(U.  S.)  200.  And  by  a 
riotous  and  tumultuous  assemblage  too 
strong  to  be  resisted.  Baltimore  v. 
Poultney,  25  Md.  107;  Duffy  v.  Balti- 
more, Taney  (U.  S.)  200. 

Notice  to  Officials.  —  There  can  be  no 
recovery  where  the  plaintiff,  having 
knowledge  of  the  threatened  attack, 
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Form  No.  zSoSo.' 

State  of  Illinois^  )  In  the  Circuit  Court  thereof. 
Cook  County.        \  October  Term,  a.  d.  \^00. 

Philip  D.  Armour,  Jonathafi  D.  Armour  and  Philip  D.  Armour, 
Junior,  copartners  under  the  name  ol  Armour  &' Co.,  plaintiffs  in 
this  suit,  by  George  Willard,  their  attorney,  complain  of  the  city  of 
Chicago,  a  municipal  corporation  of  said  State,  defendant,  in  a  plea 
of  trespass  on  the  case: 

For  that,  on,  to  wit:  the  sixth  day  oi  July,  \WJf.,  said  plaintiffs 
were  the  owners  of  a  large  quantity  of  property,  to  wit:  three  railroad 
cars  of  great  value,  to  wit :  of  the  value  of  eighteen  hundred  dollars, 
which  said  property  was  then  and  there  situated  in  the  said  city  of 
Chicago,  in  the  county  aforesaid,  and  on  or  near  the  line  of  the  Pitts- 
burg, Cincinnati,  Chicago  &"  St.  Louis  Railway  and  between  J^Oth  and 
S9th  streets  in  said  city,  and  not  in  transit. 

And  plaintiffs  aver,  that  on,  to  wit:  said  sixth  day  oi  July,  i2>9J^, 
end  within  the  territorial  limits  of  said  city  of  Chicago,  in  conse- 
quence of  a  certain  mob  or  mobs,  riot  or  riots,  each  of  which  was 
then  and  there  composed  of  twelve  or  more  persons,  within  the  terri- 
torial limits  of  said  city,  all  of  said  property  was  thereby  then  and 
there  injured  and  destroyed.  And  said  plaintiffs  further  aver  that 
said  injury  and  destruction  was  not  in  any  way  occasioned,  aided, 
sanctioned,  or  permitted  by  said  plaintiffs,  nor  the  result  of  any  care- 
lessness or  neglect  on  their  part  to  use  reasonable  diligence  to  pre- 
vent said  injury  and  destruction. 

And  said  plaintiffs  further  aver  that  within  thirty  days  after  the  said 
injury  and  destruction  of  said  property  as  aforesaid,  said  plaintiffs, 
on  a  certain  day,  to  wit:  on  the  third  ddiy  of  August,  i8P^,  gave  due 
notice  to  said  defendant  of  said  injury  and  destruction  and  then  and 
there,  to  wit:  on  the  day  and  year  last  aforesaid,  at,  to  wit:  the 
county  aforesaid,  demanded  payment  of  three-fourths  of  the  amount 
of  damages  sustained  by  reason  of  said  injury  and  destruction,  to  wit: 
three-fourths  of  the  sum  oi  eighteen  hundred do\\a.rs,  to  wit:  the  sum  of 
thirteen  hundred  and  fifty  dollars,  whereby  and  by  reason  of  the  premi- 
ses and  by  force  of  the  statute  in  such  case  made  and  provided,  it 
then  and  there,  to  wit:  on  the  third  dd^^  of  August,  i85^,  at,  to  wit: 
the  county  aforesaid,  became  and  was  the  duty  of  said  defendant  to 
pay  to  said  plaintiffs  the  sum  of  thirteen  hundred  and  fifty  dollars. 

neglects   to  notify   the  officials   of   the  notice.   Salisbury  7/.  Washington  Coun- 

city  or  county.     Wing  Chung  v.    Los  ty,  30  N.  Y.  App.  Div.  187. 

Angeles,  47  Cal.  531.  1.  Illinois.  —Starr  «fe  C.  Anno.  Stat. 

Recovery  will  not,  however,   be  pre-  (i8g6),  c.  38,  pars.  406-408. 

vented   by  failure  to  give  notice  where  See  also  list  of  statutes  cited  supra, 

the  injured   party  had   no  information  note  i,  p.   710;   and,  generally,  supra, 

upon     which    to    found    such    notice,  note  2,  p.  710. 

Schiellein   v.   Kings  County    43  Barb.  This    complaint   is    taken    from    the 

(N.  Y.)  490;  Marshall  v.  Buffalo,   50  N.  records  in  Armour  v.   Chicago,  which 

Y.     App      Div.   149;     Ely    v.     Niagara  was   tried   at  circuit   before   a  jury  in 

County,    36    N.   Y.    297;  Donoghue   v.  October,  1900,  and  resulted  in  a  verdict 

Philadelphia    County,    2    Pa.    St.    230.  in  favor  of  the  defendant.     No  objec- 

Nor   where   it   was   impossible  for  the  tion  was  taken  to  the  sufficiency  of  the 

plaintiff,  by  reason  of  the  riot,  to  give  declaration. 
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Yet  the  said  defendant,  on,  to  wit:  the  day  and  year  last  aforesaid, 
at  the  county  aforesaid,  wrongfully  neglected  and  refused  and  still 
doth  neglect  and  refuse  to  pay  to  said  plaintiffs  the  said  sum  of  thir- 
teen hundred  arid  fifty  dollars,  or  any  part  thereof;  by  reason  of  which 
said  wrong  and  neglect,  said  plaintiffs  have  suffered  damage  in  a 
large  sum,  to  wit,  in  the  sum  of  three  thousand  dollars:  wherefore 
they  bring  suit,  etc. 

Geo.  Willard,  Plaintiffs'  Attorney, 

Form  No.  i8o8z.* 

Supreme  Court,  Niagara  County. 

Maria  Moody,  plaintiff, 

against 

The  Board  of  Supervisors  of  the  County  of 

Niagara,  defendants. 

Plaintiff,  for  a  first  cause  of  action,  complains: 

I.  That  on  the  15th  day  of  September,  iS65,  said  plaintiff  was 
seised  in  fee  and  possessed  of  all  that  certain  piece  or  parcel  of 
land  situate,  lying  and  being  in  the  town  of  Niagara,  in  the  county 
of  Niagara  and  state  of  New  York,  and  in  the  village  of  Niagara 
City,  known  as  and  being  part  of  Lot  No,  88  of  the  Mile  Reserve, 
and  more  particularly  described  on  a  map  of  said  village  made  by 
Tobias  Whitmer  on  the  '21st  day  of  November,  iS53,  as  Village  Lot 
No.  B5,  front  on  Lockpori  Street,  and  being  the  same  premises  con- 
veyed to  the  plaintiff  by  deed  dated  the  16th  oi  January,  i8^^  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  Niagara,  in 
Book  9G  of  Deeds,  page  163,  to  which  deed,  or  the  record  thereof, 
plaintiff  prays  leave  to  refer  for  a  more  particular  description  of 
said  lands. 

IL  That  on  the  day  and  year  aforesaid  there  was  situate  on  said 
lands  real  property,  to  wit:  buildings,  fences,  sidewalks  and  fruit 
and  ornamental  trees  and  shrubbery,  the  property  of  the  plaintiff, 
of  the  value  of  two  thousand  two  hundred  dollars. 

III.  That  in  said  building  there  was  contained  personal  property 
consisting  of  several  articles,  of  the  values  respectively  following, 
to  wit:  (^H ere  follows  a  list  of  various  articles,  with  their  values^. 

IV.  That  the  said  plaintiff  so  being  the  owner  and  in  possession 
of  the  buildings  and  other  real  and  personal  property  aforesaid, 
afterwards,  to  wit,.on  the  day  and  year  aforesaid,  a  riot  was  then 
and  there  committed  by  certain  persons,  and  the  said  building  and 
other  real  and  personal  property  were  then  and  there  set  on  fire  by 
a  mob,  and  the  same  thereby  and  by  the  committing  of  said  riot, 

1.    New    York.  —  Birds.    Rev.    Stat.         Four  other  causes  of  action  are  set 

(1896),  p.  2107,  fcj  21.  out  in  the  complaint,  being,  however. 

See  also  list  of  statutes  cited  supra,  substantially    the    same    as    the    first 

note  I,  p.  710;  and,   generally,  supra,  cause  of  action,  with  the  exception  of 

note  2,  p.  710.  an   additional   allegation    in    the   fifth 

This  is  the  first  cause  of  action  set  paragraph,  that  immediately  upon  be- 
out  in  the  complaint  of  Ely  ».  Niagara  ing  apprised  of  the  mob  the  plaintiff 
County,  36  N.  Y.  297.  The  complaint  notified  the  sheriff  of  the  county  of 
was  sustained  against  demurrer.  Niagara  thereof. 
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and  by  said  mob,  wholly  destroyed,  whereby  said  plaintiff  sustained 
damages  in  the  sum  of  six  thousand  seveti  hundred  and  eighty-seven 
dollars  andyf/V>'  cents. 

V.  That  the  plaintiff  used  all  reasonable  diligence  to  prevent  such 
damage;  that  she  was  not  apprised  of  any  threat  or  attempt  to 
destroy  or  injure  her  said  property  by  any  mob  or  riot,  by  any  facts 
brought  to  her  knowledge  or  otherwise,  until  such  destruction  was 
commenced  and  nearly  completed.  And  that  after  being  so  apprised, 
she  was  unable,  by  reason  of  the  acts  of  said  mob  and  of  said  riot, 
to  notify  the  sheriff  of  the  said  county  of  Niagara  thereof  until  said 
property  was  wholly  destroyed. 

VI.  Whereby  and  by  force  of  the  statute  in  such  case  made  and 
provided,  to  wit:  Chap.  428  of  the  Laws  of  1855,  entitled  "An  act 
to  provide  for  compensating  parties  whose  property  may  be  destroyed 
in  consequence  of  mobs  or  riots,"  the  County  of  Niagara^  to  wit,  the 
said  defendant,  became  and  is  liable  to  an  action  by  and  on  behalf 
of  the  plaintiff  for  the  recovery  of  the  damages  so  sustained  by  her 
as  aforesaid. 

Wherefore  {concluding  as  in  Form  No.  llJf57). 

b.  Against  Rioters. 

Form  No.  18082.' 

State  of  Illinois,  \  In  the  Circuit  Court  of  Cook  County. 
Cook  County.        f  October  Term,  a.  d.  igOO. 

John  Doe,  plaintiff  in  this  suit,  by  Daniel  Webster,  his  attorney, 
complains  of  Richard  Roe,  David  Styles  and  J'acob  Grirnes,  defend- 
ants, in  a  plea  of  trespass  on  the  case: 

For  that  on,  to  wit:  the  frst  day  of  August,  igOO,  said  plaintiff  was 
the  owner  of  a  certain  dwelling-house  situate  at  the  northwest 
corner  of  Wentworth  avenue  and  Thirty-first  street,  in  the  city  of 
Chicago,  in  said  county  of  Cook,  and  known  as  No.  3100  Wentworth 
avenue. 

And  plaintiff  avers  that  on,  to  wit:  the  ?,2i\d.  first  day  oi  August 
aforesaid,  in  the  city  and  county  aforesaid,  these  defendants,  together 
with  divers  other  persons  to  the  number  of  twelve  or  more,  whose 
names  are  to  this  plaintiff  unknown,  with  force  and  arms,  unlawfully, 
riotously  and  routously  assembled  and  gathered  together  to  disturb 
the  peace;  and  being  then  and  there  so  assembled  and  gathered 
together  did  then  and  there  make  a  great  noise,  riot  and  disturbance, 
and  did  then  and  there,  with  force  and  arms,  unlawfully,  riotously 
and  routously  break  down  the  doors  of  the  said  dwelling-house,  and 
through  said  doors  so  broken  down  unlawfully,  riotously  and 
routously  broke  and  entered  the  said  dwelling-house,  and  did  then 
and  there  seize  and  take  into  their  possession  and  custody  certain 
household  goods  and  chattels,  the  property  of  this  plaintiff,  there 
found,  to  wit:  {Here  describe  property'),  of  great  value,  to  wit,  of  the 
value  oi  five  hundred  do\\a.rs. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  See  also  list  of  statutes  cited  supra^ 
(1896),  c.  38.  par.  408.  note  i,  p.  710. 
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And  plaintiff  further  avers  that  the  said  defendants,  on  the  day 
and  year  aforesaid,  at  the  city  and  county  aforesaid,  with  force  and 
arms,  assaulted  the  plaintiff,  and  beat,  bruised,  wounded  and  ill 
treated  him,  whereby  he  became  and  was  sick,  sore,  lame  and  dis- 
ordered, and  so  continued  for  a  long  space  of  time,  to  wit,  thence 
hitherto,  during  all  of  which  time  he  suffered  great  pain,  and  was 
prevented  from  transacting  his  necessary  affairs  and  business,  and 
also  thereby  was  obliged  to  incur  and  did  then  and  there  incur  great 
expense,  to  wit,  the  amount  of  one  hundred  a^id fifty  dollars,  in  and 
about  endeavoring  to  be  cured  of  the  injuries  sustained  by  him. 

By  reason  of  which  said  premises  plaintiff  has  suffered  damages 
in  a  large  sum,  to  wit,  six  hundred a?id fifty  dollars,  wherefore  he  brings 
his  suit,  etc. 

Daniel  Webster,  Plaintiff's  Attorney. 

c.  Against  Sheriif. 

Form  No.  18083.' 

Supreme  Court,  County  of  Tompkins. 

Wing  Lung,  plaintiff, 

against 

James  Duane,  Sheriff  of  the  County  of 

Tompkins,  defendant. 

Plaintiff,  complaining  of  the  defendant,  respectfully  shows  and 
alleges: 

First.  That  at  all  the  times  hereinafter  mentioned  the  defendant 
was  the  legally  elected  and  duly  qualified  sheriff  of  the  county  of 
Tompkins,  in  the  state  of  New  York,  and  in  the  active  discharge  of 
the  duties  of  his  said  office. 

Second.  That  at  and  before  the  time  hereinafter  mentioned  the 
plaintiff  was  the  occupant  of  a  certain  shop  or  store  at  No.  21  Seneca 
street  in  the  city  of  Ithaca  and  said  county  of  Tompkins,  wherein  he 
conducted  the  business  of  laundryman. 

Third.  That  on  the  twenty-fifth  day  of  August,  igOO,  and  within 
^hree  months  prior  to  the  commencement  of  this  action,  a  riotous 
mob  of  men  and  boys,  armed  with  clubs,  pistols,  sticks  and  stones, 
unlawfully  and  riotously  assembled  together  in  said  city  of  Ithaca 
and  county  of  Tompkins  and  created  a  riot. 

Fourth.  That  thereafter,  and  on  said  twenty-fifth  day  of  August, 
igOO,  without  plaintiff's  consent  or  negligence  in  any  wise  con- 
tributing thereto,  the  said  rioters  forced  and  broke  open  plaintiff's 
said  store,  pulled  down,  prostrated  and  destroyed  divers  fixtures 
therein  contained,  and  seized  and  destroyed  various  articles  of  per- 
sonal property  belonging  to  the  plaintiff. 

Fifth.  That  plaintiff  used  all  diligence  to  prevent  the  breaking 
open  of  his  said  store  and  the  destruction  and  injury  of  his  said 
property,  but  was  unable  to  prevent  the  same. 

Sixth.  That  early  in  the  morning  of  the  said  twenty-fifth  day  of 
August,  igOO,  and  immediately  upon  being  apprised  of  the  threat  or 

1.  Nfw  York.  —  Birds.  Rev.  Stat.  See  also  list  of  sututes  cited  supra, 
(1896),  p.  2107,  §  21.  note  I,  p.  710. 
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attempt  of  said  rioters  to  break  open  his  said  store  and  destroy  his 
said  property,  plaintiff  notified  the  defendant,  as  sheriff  of  said 
county  of  TotnpkinSy  of  all  the  facts  in  relation  thereto  brought  to  his 
knowledge. 

Seventh.  That  the  defendant  having  due  notice  as  aforesaid,  and 
from  other  sources,  of  the  threatened  riot,  wholly  failed  and  neglected 
to  take  any  steps  to  suppress  the  same  or  to  protect  plaintiff's  said 
property,  nor  did  he  make  any  attempt  to  do  so. 

Eighth.  That  the  value  of  plaintiff's  property  so  destroyed  as 
aforesaid  was  one  thousand  dollars;  that  plaintiff  suffered  other 
damage  by  reason  of  the  breaking  up  of  his  business,  amounting  to 
Jive  hundred  dollars. 

Wherefore  plaintiff  demands  judgment  {concluding  as  in  Form 
No.  1U57). 

3.  Request  for  Military  Aid  to  Suppress  Riot.^ 

Form  No.  18084.' 
(Mass.  Rev.  Laws  (1902),  c.  16,  §121.) 

Commonwealth  of  Massachusetts. 
To  Major   General  Benjamin  F.   Edmond,    commanding   the    First 
Division  of  Massachusetts  Volunteer  Militia : 

Whereas  it  appears  to  me,  John  Smith,  the  sheriff  of  the  county  of 
Suffolk  (or  mayor  of  the  city  of  Boston,  or  to  us,  John  Doe,  Richard 
Roe  and  Samuel  Short,  selectmen  of  the  town  of  Quincy) ;  that  there  is 
threatened  a  tumult,  riot  and  mob  of  a  body  of  men  acting  together 
by  force  with  intent  to  offer  violence  to  persons  and  property,  and  by 
force  and  violence  to  break  and  resist  the  laws  of  this  commonwealth, 
in  the  county  of  Suffolk  (or  city  of  Boston  or  totvn  of  Quiticy'),  and  that 
military  force  is  necessary  to  aid  the  civil  authority  in  suppressing 
the  same.  Now  therefore,  we  command  you  that  you  cause  your 
command  (or  specify  such  part  thereof  as  tnay  be  desired),  armed  and 
equipped  with  ammunition  and  with  proper  officers,  to  parade  at 
(specify  place  in  county,  city  or  town  at  which  troops  are  desirea)  on 
(specify  time),  then  and  there  to  obey  such  orders  as  may  be  given 
according  to  law. 

Hereof  fail  not  at  your  peril,  and  have  you  then  this  precept  with 
your  doings  returned  thereon. 

Witness  my  hand  this  tetith  day  oi  June,  a.  d.  19OO. 

(Signature  of  sheriff,  -mayor  or  selectmen,  as  the  case  may  be,  with  the 
designation  of  office.) 

Form  No.  18085.* 

State  of  Neiti  York,  Erie  County. 
To    Brigadier   General    William    T.    Roe,    commanding    the    Second 
Brigade  of  the  National  Guard  of  the  State  of  New  York  : 

1.  Precedent  of  request  for  troops  to         See  also  list  of  statutes  cited  supra, 
suppress  riot  is  set  out  in  Ela  v.  Smith,     note  i,  p.  710. 
5  Gray  (Mass.)  121.  3.  New  York.  —  Cook's  Code    Crim. 

8.  Massachusetts.  — Rev.  Laws  (1902),     Proc.  (1901),  §  m  et  seq. 
c.  16,  §  121.  See  also  list  of  statutes  ciAed  supra, 

note  I,  p.  710. 
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Sir:  Whereas  it  has  been  made  to  appear  to  rat,  John  Lynch,  sheriff 
of  Erie  county,  state  of  New  York,  that  there  is  an  unlawful  and  riot- 
ous assembly  of  persons  in  the  city  of  Buffalo,  in  the  county  of  Erie 
and  state  of  Neiv  York,  with  intent  to  offer  violence  to  persons  and 
property  and  to  resist  by  force  the  laws  of  the  state  of  New  York. 
Now  therefore,  I,  John  Lynch,  the  sheriff  of  said  county,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  require  you,  with  two 
companies  of  infantry  of  your  command,  armed  and  equipped  and 
officered  as  the  law  directs,  to  aid  me  in  quelling  said  riot  and  breach 
of  the  peace,  and  that  you  report  yourself  with  your  said  command 
forthwith  to  me  at  the  county  court-house  in  the  city  of  Buffalo,  in 
said  county  of  Erie,  ready  for  service. 

Dated  at  Buffalo,  in  the  county  of  Erie,  the  thirty-first  day  of 
December,  i^Ol. 

John  Lynch,  Sheriff  of  Erie  County. 

Form  No,  18086,' 

(Tex.  Rev.  Stat.  (1895),  art.  3451.) 

The  State  of  Texas,  to  Brigadier  General  James  Smith,  commanding 
the  Second  Brigade,  Texas  Volunteer  Guards  : 

Whereas  it  has  been  made  to  appear  to  me,  John  Lynch,  sheriff  of 
Harris  county  (or  mayor  of  the  city  of  Houston,  as  the  case  may  be), 
that  a  tumult,  riot,  mob  and  other  unlawful  acts  and  violences  are 
threatened  in  said  county  of  Harris  (or  said  city  of  Houston^,  by  a 
body  of  men  acting  together  by  force  with  intent  to  do  violence  to 
persons  and  property  in  said  county  (or  said  city'),  and  by  force  and 
violence  to  break  and  resist  the  laws  of  the  state  of  Texas;  and 
that  a  military  force  is  necessary  to  aid  the  civil  authority  in  sup- 
pressing the  same;  you  are  therefore  ordered  and  required  to  cause 
your  command  {or  specify  such  part  thereof  as  may  be  desired)  to  parade 
immediately  at  the  city  hall  in  the  city  of  Houston,  armed  and 
equipped,  with  ammunition,  and  with  proper  officers,  then  and  there 
to  obey  such  orders  as  may  be  given  according  to  law. 

Herein  fail  not  at  your  peril,  and  have  you  then  and  there  this 
writ,  as  your  authority  for  such  parade. 

Witness  my  hand  officially  on  this  tenth  day  oi  June,  \gOO. 

John  Lynch, 

Sheriff  of  Harris  County,  Texas  (or  mayor  of  the 

city  of  Houston,  as  the  case  may  be), 

4.  Proclamation  to  Rioters  to  Disperse. 

Form  No,  18087,' 

(Conn.  Gen.  Stat.  (1888),  §  1502.) 
In  the  name  and  by  the  authority  of  the   State  of  Connecticut,  I 

1.  Texas.  —  Rev.  Stat.  (1895),  art.  2.  Connecticut.  —  Gen.  Stat,  (1888),  § 
3450.  1502. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra^ 
note  I,  p.  710.  note  i,  p.  710. 
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18090. 


charge  and  command  all  persons  assembled,  immediately  to  disperse 
themselves  and  peaceably  to  depart  to  their  habitations,  or  to  their 
lawful  business,  on  penalty  of  the  law. 

Form  No.  z  8  o  8  8  .> 

(N.  J.  Gen.  Stat.  (1895),  p.  2782,  §  i.) 

State  of  New  Jersey  :  By  virtue  of  an  act  of  this  state  entitled 
"An  act  to  prevent  routs,  riots  and  tumultuous  assemblies,"  I  am 
directed  to  charge  and  command  all  persons  being  here  assembled 
immediately  to  disperse  themselves  and  peaceably  to  depart  to  their 
habitations,  or  to  their  lawful  business,  upon  the  pains  and  penalties 
contained  in  the  said  act.     God  save  the  state. 

Form  No.  18089.' 

(R,  I.  Gen.  Laws  (1896),  c.  278,  §  i.) 

By  virtue  of  the  laws  of  the  state  in  relation  to  routs,  riots  and 
tumultuous  assemblies,  I  charge  and  command  all  persons  here 
assembled  immediately  to  disperse  and  peaceably  to  depart  to  their 
habitations  or  to  their  lawful  business  upon  the  penalties  inflicted 
by  said  laws.     God  save  the  state. 

II.  UNLAWFUL  ASSEMBLY.^ 


1.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
27S2,  %\  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  710. 

2.  Rhode  Island.  —  Gen.  Laws  (1896), 
c.  278,  ^  I. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  710. 

3.  TJnlawful  Assembly.  —  To  consti- 
tute an  unlawful  assembly,  the  three  or 
more  persons  must  have  a  common 
purpose  to  commit  the  act  complained 
of.  If  they  commit  an  act  without 
such  purpose  or  intent,  they  are  guilty 
of  a  riot.     Aron  v.  Wansau,   98  Wis. 

592- 

If  persons  who  have  assembled  for  a 
lawful  purpose  do  afterward  associate 
together  to  commit  an  unlawful  act, 
such  assembly  will  be  considered  an 
assembling  together  for  that  purpose. 
State  V.  Cole,  2  McCord  L.  (S.  Car.) 
117. 

For  statutes  of  the  various  states  re- 
lating to  unlawful  assembly  see  as  fol- 
lows: 

Alabama. — Crim.  Code  (1896),  i?  5473. 

Arizona.  —  Pen.  Code  (1901),  §  372  et 
seq. 

Arkansas. — Sand.  «&  H.  Dig.  (1894), 
§  1881. 


California.  —  Pen.  Code  (1901),  §  407. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1306. 

Connecticut. — Gen.  Stat.  (1888),  §  1502. 

Delaware.  —  Rev.  Stat.  (1893),  p.  925, 
c.  127.  §  17. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  16,  §  73  et  seq. 

Florida.  —  Rev.  Stat.  (1892),  §  2407. 

Georgia.— 1  Code  (1895),  §  353. 

Idaho.  —  Rev.  Stat.  (1887).  ^  6953. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  418  et  seq. 

Indiana.  —  Horner's  Stat.  (1901),  § 
1982. 

Indian  Territory. — Anno.  Stat.  (1S99), 
§  I 140. 

Iowa.  — Code  (1897),  §  5030. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100,  § 
316. 

Kentucky.  —  Stat.  (1894),  §  1268. 

Louisiana.  —  Rev.  Laws  (1897),  pp. 
244,  245. 

Maine.  —  Rev.  Stat.  (1883),  c.  123,  §§ 
2,  3. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  82,  §  I. 

Massachusetts.  —  Rev.  Laws  (1902),  c. 
211,  %\  et  seq. 

Michigan.  —  Comp.  Laws  (1897),  § 
1 1334  et  seq. 
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1.  In  General. 

Form  No.  18090.' 

{Commencement  as  in  Form  No.  10710.) 

The  said  John  Most,  late  of  17th  Ward  of  the  City  oi  New  York,  in 
the  county  of  New  York  aforesaid,  on  the  twelfth  day  oi  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-seven,  at 
the  Ward,  City  and  County  aforesaid,  being  an  evil  disposed  and 
pernicious  person,  and  of  most  wicked  and  turbulent  disposition, 
together  with  divers  other  evil  disposed  and  pernicious  persons  to  the 
number  ai  fifty  and  upwards,  unlawfully,  wickedly  and  maliciously 
intending  and  contriving  to  disturb  the  public  peace  and  to  excite 
discontent  and  disaffection,  and  to  excite  the  good  citizens  of  our 
said  State  and  of  the  United  States,  and  to  raise  and  make  insurrec- 
tions, riots,  routs  and  unlawful  assemblies  within  this  State  and 
throughout  the  United  States,  and  to  obstruct  the  laws  and  govern- 
ment thereof,  and  to  oppose  and  prevent  their  due  execution,  with 
force  and  arms,  did  unlawfully,  wickedly,  turbulently  and  maliciously 
assemble  and  gather  together;  and  being  so  then  and  there  assembled 
and  gathered  together  as  aforesaid,  the  sdixd  John  Most,  and  the  said 
other  evil  disposed  and  pernicious  persons,  did  then  and  there  unlaw- 
fully, wickedly,  turbulently  and  maliciously  threaten  to  raise  insur- 
rections, riots,  routs  and  unlawful  assemblies  within  our  said  State 
and  throughout  the  United  States,  and  to  kill  and  murder  divers  of 
the  good  citizens  of  the  United  States,  and  to  obstruct  the  laws  and 
government  thereof,  and  of  this  State,  and  to  oppose  and  prevent 
their  due  execution,  and  to  procure  and  obtain  arms,  ammunition, 
weapons  and  the  means  wherewith  and  whereby  to  execute  and 
consummate  their  said  most  wicked  and  unlawful  threats  against 
{concluding  as  in  Form  No.  10637). 

Minnesota.  — Stat.  (1894),  t^  6930.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Missouri. — Rev.  Stat.  (1899),  §  2129.  (1894),  p.  536,  §  377  et  seq. 

Montana.  —  Pen.  Code  (1895),  fc^  744.  Rhode  Island.  — Gen.  Laws  (1896),  c. 

Nebraska.  —  Comp.    Stat.    (1899),    §  278,  §1. 

6677.  South  Carolina. — Crim.   Stat.  (1893), 

Nevada.  — Comp.  Laws  (1900),  §  1868  ^  198. 

et  seq.  South  Dakota.  —  Stat.  (1901),  §  7943.    " 

Nexv  Hampshire.  —  Pub.  Stat.  &  Sess.  Texas.  —  Pen.  Code  (1895),  art.  315. 

L.  (1901),  c.  260,  55  I.  Utah.  —  Rev.  Stat.  (1898),  §  4304. 

New  [Jersey. — Gen. -Stat.    (1895),    p.  Vermont. — Stat.  (1894),  §  5036. 

2782,  §  I  etseq.  Virginia.  — Code  (1887),  §  3774. 

New  Mexico.  — Comp.  Laws  (1897),  §  Washington.  —  Ballinger's     Anno. 

1393  et  seq.  Code  &  Stat.  (1897),  §  7074. 

New  York. — Cook's  Pen.  Code  (1901),  West  Virginia.  —  Code  ^1891),  c.  148, 

§451.  §1- 

North  Carolina.  — Crim.  Code  (1894),  Wisconsin.  — Stat.  (1898),  §  451 1. 

p.  441.  Wyoming.  —  Rev.  Stat.  (18S7).  §  974. 

North  Dakota.  — Rev.  Codes  (1895),  §  1.  New  'Vork.  —  Cook's   Pen.    Code 

7343-  (1901),  §  451- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  See  also  list  of  statutes  cited  supra, 

6893.  note  3,  p.  717. 

Oklahoma.  —  Stat.  (1893),  §  4912.  This  indictment  is  copied   from  the 

Oregon.  —  Hills' Anno.  Laws  (1892),  §  record  in  People   v.    Most,   128  N.  Y. 

1855.  108.     The  defendant  was  convicted. 
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2.  To  Break  Into  Dwelling-house  and  Remove  Property. 

Form  No.  i  8091.' 

(Precedent  in  Meese  v.  State,  15  Neb.  559.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  10831. ) 

Be  it  remembered  that  Daniel  IVebester,  county  attorney  in  and  for 
Saunders  county  and  in  the  fifth  judicial  district  of  the  state  of 
Nebraska^  who  prosecutes  in  the  name  and  by  the  authority  of  the 
state  oi  Nebraska,  comes  here  in  person  into  court  at  this  October 
term,  a.  d.  iZ82,  thereof,  and  for  the  state  ol  Nebraska  gives  the 
court  to  understand  and  be  informed  that  David  Meese,  Phillip  Meese^ 
William  Owen  and  Seth  Bowers,  all  late  of  the  county  aforesaid,  on 
the  tenth  day  oi  June,  a.  d.  \^82,  in  the  county  of  Saunders  and 
state  of  Nebraska,  aforesaid, J^  did  unlawfully,  riotously,  and  rout- 
ously  assemble  together  then  and  there,  with  the  unlawful  intent  then 
and  there  to  do  certain  unlawful  acts  with  force  and  violence,  against 
the  peace  and  property  of  her,  the  %2ivAAmietta  Meese,  to-wit:  with 
the  intent  then  and  there  unlawfully,  violently,  and  in  a  menacing 
manner  to  assault  her,  the  %z\di  Annetta  Meese,  and  with  the  intent 
then  and  there  unlawfully  to  break  and  enter  the  dwelling-house  of 
her,  the  said  Annetta  Meese,  in  which  she,  the  said  Annetta  Meese,  then 
and  there  dwelt  and  resided,  and  with  the  intent  then  and  there 
unlawfully  to  take,  remove  and  disturb  the  household  goods  and 
effects  of  her,  the  said  Annetta  Meese,  against  the  peace  and  dignity  of 
the  state. 

[(^Signature  and  indorsement  as  in  Form  No.  10831.)]* 

3.  To  Prevent  Person  from  Pursuing  His  Labor. 

Form  No.  18092.* 

(Precedent  in  McGehee  v.  State,  23  Tex.  App.  330.)' 

[In  the  Name  and  by  the  Authority  of  the  State  of  Texas: 
The  grand  jurors  to  the  county  of  Tarrant,  state  aforesaid,  duly 
organized  as  such  at  the  May  term,  a.  d.  1886,  of  the  County  Court 
for  said  county,  upon  their  oaths  in  said  court  present  that]''  one 
L.  Cohn,  C.  McGehee,  W.  P.  Lee,  T.  L.  Rowland,  B.  Brooks,  T  J. 
Walsh,  B.  P.  Blakely,  N.  M.  Lmnn,  J.  F.  Coppage,  C.  Dalton,  J. 
Conners,  N.  Reynolds  and  Ed.  Donohoe,  in  the  county  of  Tarrant 
and  State  aforesaid,  on  the  first  day  oi  April,  1886,  with  force  and 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  5.  Texas.  —  Pen.  Code  (1895),  arts. 
6677.  299,  309,  314. 

See  also  list  of  statutes  cited  supra.  See    also,    generally,    supra,    note  3, 

note  3,  p.  717.  p.  717. 

2.  It  was  held  that  the  defendants  6.  This  is  the  first  count  in  the  in- 
were  properly  convicted.  dictment   in    this   case    and    was    held 

3.  The  matter  enclosed  by  and  to  be  sufficient.  The  second  count  charged 
supplied  within  [  ]  will  not  be  found  defendants  generally  with  the  crime  of 
in  the  reported  case.  riot. 

4.  The  matter  to  be  supplied  within  7.  The  matter  enclosed  by  [  ]  will 
[  ]  will  not  be  found  in  the  reported  case,  not  be  found  in  the  reported  case. 

719  Volume  16. 


18092.  RIOT,  ROUT,  ETC.  18092. 

arms  did  unlawfully  assemble  and  meet  together,  with  divers  other 
persons  whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  to 
the  number  of  three  hundred  and  more,  with  intent  to  aid  each  other 
by  violence  and  intimidation  to  commit  the  offense  of  riot,  and  to 
prevent  one  J.  B.  Conlisk,  by  violence  and  intimidation,  from  run- 
ning and  operating  a  certain  steam  engine  and  cars  along  and  upon 
a  certain  railway,  said  railway  and  engine  and  train  of  cars  being 
then  and  there  the  property  of  the  Missouri  Pacific  Railway  Company, 
a  corporation  duly  incorporated;  said  Conlisk  being  then  and  there 
the  conductor  of  said  train  of  cars,  and  it  being  then  and  there  the 
labor,  avocation,  employment  and  daily  occupation  of  said  Conlisk  to 
run  and  operate,  as  such  conductor,  said  steam  engine  and  train  of 
cars  along  and  upon  said  railway,  and  to  illegally  deprive  said  Co?ilisk 
of  his  right  to  so  run  and  operate  said  steam  engine  and  train  of 
cars,  and  to  disturb  him  in  the  enjoyment  of  said  right,  by  violence 
and  intimidation  as  aforesaid,  it  being  then  and  there  the  legal  right 
of  said  Conlisk  to  run  and  operate  said  train  of  cars  and  steam  engine, 
against  [{concluding  as  in  Form  No.  10121).^- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 

720  Volume  i6. 


RIPARIAN   RIGHTS. 

See  the  title  WA TER  AND  WA TER-COURSES. 


ROBBERY. 

By  Arnoldus  Vanderhorst. 

I.  IN  GENERAL,  721. 

1,   Criminal  Complaint,  722. 

8.  Indictment  or  Information,  733. 

a.  In  General,  723. 

b.  Of  Money,  731. 

(i)  In  General,  731. 
(2)  Of  Bank  or  Treasury  Notes,  736. 
II.  BEING  ARMED  WITH  A  DANGEROUS  WEAPON,  739. 

III.  BY  THREATENING  TO  DO  SOME  ILLEGAL  ACT,  742. 

IV.  IN  A  DWELLING-HOUSE,  743. 

V.  Of  Express  Car  of  train,  743. 

VI.  Of  MAIL  FROM  UNITED  STATES  MAIL  CARRIER,  744- 
VII.  ON  OR  NEAR  A  HIGHWAY,  746. 
VIII.  ATTEMPT  TO  COMMIT  ROBBERY,  746. 

CROSS-REFERENCES. 

Eor  Forms  of  Indictments  for  Assault  with  Intent  to  Rob,  see  the  title 
ASSAULT,  vol  2,  p.  228. 

For  Forms  of  Indictments  for  Conspiracy  to  Rob,  see  the  title  CON- 
SPIRACY, vol.  5,  p.  138. 

For  Forms  of  Indictments  for  Robbery  on  the  High  Seas,  see  the  title 
PIRACY,  vol.  13,  p.  916. 

For  Forms  of  Indicttnents  for  Robberv  by  Blackmail,  see  the  title 
THREATS  AND  THREATENING  LETTERS. 

See  also  the  titles  ACCESSORIES,  AIDERS  AND  ABETTORS, 
vol.  I,  p.  158;  BURGLARY,  vol.  4,  p.  136;  LARCENY,  vol. 
II,  p.  195;  and  the  GENERAL  INDEX  to  this  work. 

I.  IN  GENERAL.! 

1.  Statutes  relating  to  robbery  in  gen-         Arizona.  —  Pen.  Code  (1887),  §§  189- 
eral  exist   in   the  following  states,  to     191. 
wit:  Arkansas.  —Sand,  &  H.  Dig.  (1894), 

Alabama. — Crim,  Code  (1896),  §  5479.     §§  1883-1886. 
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1,  Criminal  Complaint.^ 

Form  No.  18093." 

State  of  Indiana,  ) 
Posey  County.        \ 

John  Doe,  being  duly  sworn,  upon  his  oath  says:  that  Richard  Roe, 
on  the  tenth  day  oi  June  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  at  the  county  of  Posey  in  the  state  oi  Indiana, 
forcibly  and  feloniously  did  take,  steal  and  carry  away  from  the 
person  of  the  said  John  Doe,  the  affiant,  by  violence  and  putting 
him,    the    said  John   Doe,    in    fear,   one  diamond   scarf-pin,    of   the 


California.  —  Pen.  Code  (1897),  §§ 
211-213. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1229. 

Connecticut.  — Gz-n.  Stat.  (1888),  § 
1408. 

Delaware.  —  Rev.  Stat.  (1893),  p.  925, 
c.  127,  §  14. 

Florida.  —  Rev.  Stat.  (1892),  §§  2397, 
2398. 

Georgia.  — ->,  Code  (1895),  §§   151-153. 

Idaho.  — K^v.  Stat.  (1887),  §§  6590- 
6592. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  413. 

Indiana.  —  Horner's  Stat.  (1901),  § 
1914. 

Iowa.  — Code  (1897),  §§  4753-4755- 

Kansas.  —Gen.  Stat.  (1897),  c.  100,  §§ 
76-80. 

Kentucky. — Stat.  (1894),  §§  1159- 
I161. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
809,  810. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
"8,  §  16. 

Maryland.  — Vuh.  Gen.  Laws  (1888), 
art.  27,  §  245. 

Massachusetts.  —  Rev.  Laws  (1902),  c. 
207,  g§  17-21. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
Ii484-iii88. 

Minnesota.  — SidiX..  (1894),  §i^  6478- 
6487. 

Mississippi. — Anno.  Code  (1892),  §§ 
1284-1287,  1290. 

Missouri.  —  Rev.  Stat.  (1899),  §§ 
1893-1897. 


■Comp.   Laws   (1897), 
Pen.     Code 


New  Mexico. 
%  1085-1088. 

Neiv     York.  —  Cook's 
(1901),  §^  224-233. 

North  Carolina.  —  Code  (1883),  § 
1064. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  7117-7126. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
6818. 

Oklahoma.  —  Stat.  (1893),  §§  2117- 
2126. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1741,  1742. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  537,  §§  379-382. 

Rhode  Island.  — Gen.   Laws  (1896),  c. 

277.  §  4- 

South  Carolina.  —  Crim.  Code  (1893), 
§  144  et  seq. 

South  Dakota. — Stat.  (1901),  §  7740- 

7749- 

Tennessee.  —  Code  (1896),  §§  6472- 
6474- 

Texas.  —  Pen.  Code  (1895),  arts.  856, 
857. 

Utah.  —  Rev.  Stat.  (1898),  §§  4175, 
4176. 

Vermont.  —  Stat.  (1894),  §§  4913, 
4916. 

Virginia.  —  Code  (1887),  §^  3674, 
3705- 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stai.  (1897).  §  7103. 

JVest  Virginia,  —  Code  (1899),  c.  144, 
§§  12,  13. 

Wisconsin. — Stat.  (1898),  §  4375. 

Wyoming.  —  Rev.  Stat.  (1887),  §  894; 


Montana.  —  Pen.  Code  (1895),  §§  39O,  Laws  (1888),  c.  76 

392.  1.  Bequisites    of   Criminal    Complaint, 

Nebraska.  —  Comp.     Stat.    (1899),    §  Oenerally.  —  For  the  formal  parts  of  a 

6662.  criminal    complaint     in    a     particular 

Nevada.  —  Comp.     Laws     (1900),    §  jurisdiction  consult  the  title  Criminal 

4714.  Complaints,  vol.  5,  p.  930. 

New  Hampshire.  —  Pub.  Stat.  &  Sess.  2.  Indiana. —  Horner's    Stat.    (1901), 

L.  (1891),  c.  278,  ^  17.  §  1914. 

New  jersey.  —  Gen.    Stat.    (1895),    p.  See  also  list  of  statutes  cited  supra, 

1074.  §§  I34-X37-  note  i,  p.  721. 

722  Volume  i6. 


18093.  ROBBERY.  18095. 

value  of  one  hundred  dollars,  of  the  personal  goods  and  chattels  of 
him,  the  said  John  Doe. 

John  Doe. 
Sworn  and  subscribed  to  before  me  this  tenth  day  oi  June,  i898. 
Abraham  Kent.,  Justice  of  the  Peace,     (seal) 

Form  No.  18094.' 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1901),  p.  394,  No.  100.) 

State  of  New  York,  \ 
County  of  Suffolk.     \ 

John  Doe,  being  duly  sworn,  says  that  he  resides  at  the  town  of 
Huntington,  in  the  county  of  Suffolk  and  state  of  New  York;  that  on 
the  twenty-fifth  day  of  Dece7nber,  a.  d.  i89<9,  at  the  town  of  Huntington., 
in  said  county,  Richard  Roe,  with  force  and  arms,  in  and  upon  him,  the 
s^\d  John  Doe,  then  and  there  being,  feloniously  did  make  an  assault, 
and  him,  the  said  John  Doe,  did  then  and  there  feloniously  put  in  fear 
of  some  immediate  injury  to  his  person,  and  in  danger  of  his  life,  and 
did  then  and  there  feloniously  and  violently  seize,  take  and  carry  away, 
from  the  person  and  against  the  will  of  the  sdixd  John  Doe,  a  gold 
watch  of  the  value  oi  fifty  dollars,  of  the  goods,  chattels  and  property 
of  the  said  John  Doe,  by  {state  the  manner  of  taking^ 

John  Doe. 

Sworn   and  subscribed  to  before  me  this  second  day  of  January y 


1 899. 


Abraham  Kent,  Justice  of  the  Peace. 


2.  Indictment  or  Information, 
a.  In  General.' 

1.  New  York.  —  Cook's  Pen.  Code  v.  Colburn,  105  Cal.  648;  People  v. 
(1901).  §§  224-233.  Ah  Sing,  95  Cal.  654;  Anderson  v.  State, 

See  also  list  of  statutes  cited  j«/rfl,  28  Ind.  22;  Stater/.  Ready,  44  Kan.  697; 

note  I,  p.  721.  State     v.    Barnett,    3   Kan.  244;    Com. 

2.  Beqnisites  of  Indictment  or  Informa-  v.  Tanner,  5  Bush  (Ky.)  316;  State  v. 
tion.  Generally.  —  For  the  formal  parts  Devine,  51  La.  Ann.  1296;  State  v. 
of  an  indictment  or  information  in  a  Henry,  47  La.  Ann.  1587;  State  v.  Per- 
particular  jurisdiction  consult  the  titles  ley,  86  Me.  427;  State  v.  O'Neil,  71 
Indictments,  vol.  9,  p.  615;  Informa-  Minn.  399;  State  v.  Davidson,  38  Mo. 
TIONS  IN  Criminal  Cases,  vol.  9,  p.  768.  374;  Acker  v.  Com.,  94  Pa.  St  284;  State 

At  common  law,  an  indictment  must  v.  Swafford,  3  Lea  (Tenn.)  162;  Clemons 

allege  the  felonious  taking  of  personal  v.    State,    92    Tenn.    282;    Williams   v. 

property  of  another  from  his  person  or  State,   10  Tex.  App.  8;  State  v.   Bohn, 

in  his  presence  by  force  or  intimidation  19  Wash.  36. 

and  against  his  will.     People  z/.  Nelson,  But    where    the    statute  simply  pro- 

56  Cal.  77;  People  v.  Jones,  53  Cal.  58;  vides  for  the  punishment  of  the  cora- 

Com.  J/.  Brooks,  I  Duv.  (Ky.)  150;  Com.  mon-law   crime  and  does    not  contain 

z/.  Cahill,  12  Allen  (Mass.)  540;  Houston  all  the  elements  of  the  offense,  all  the 

V.  Com.,  87  Va.  257.  clauses  usual  at  common  law  should  be 

Under  Statute.  —  An    indictment   for  included  in  the  indictment.     Boles  v. 

robbery    under   statute  should    charge  State,  58  Ark.  35. 

the  offense  in  the  language  of  the  stat-  So  many  of  the  substantial  words  of 

ute  or  in  words  equivalent,  provided  all  the  statute  must  be  employed  as  to  en- 

the    necessary    elements    of  the    crime  able   the  court  to  see  on  what  statute 

are   expressed  in  the  statute.     People  the    indictment   is    framed,    and   such 
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other  words  should  be  employed  as  are 
necessary  lo  a  complete  description  of 
the  offense.      U.   S.  v.  Mays,   i  Idaho 

763- 

Charge  must  be  Certain.  —  All  facts 
necessary  to  constitute  the  offense  must 
be  charged  by  express  averment  and 
nothing  must  be  left  to  intendment. 
Kit  V.  State,  11  Humph.  (Tenn.)  167; 
Trimble  v.  State,  16  Tex.  App.  115. 

Charge  in  the  Disjunctive.  —  Where  a 
statute  enumerates  several  acts  dis- 
junctively, or  several  modes  which 
separately  or  together  shall  constitute 
the  offense,  the  indictment,  if  it  charges 
more  than  one  of  the  acts,  must  do  so 
in  the  conjunctive,  and  disjunctive  alle- 
gations in  this  regard  will  render  the 
indictment  bad.  Slover  v.  Territory,  5 
Okla.  506. 

Common-law  Forms  Sufficient. — In  some 
states,  it  has  been  held  that  a  com- 
mon-law indictment  for  robbery  is 
sufficient,  although  the  offense  be  de- 
nounced by  the  statute.  Clary  v.  State, 
33  Ark.  561;  Trimble  v.  State,  16  Tex. 
App.  115;  Barns  v.  State,  12  Tex.  App. 
269;  Reardon  v.  State,  4  Tex.  App.  602; 
Bell  V.  State,  i  Tex.  App.  598;  Hous- 
ton V.  Com.,  87  Va.  257. 

Time  of  Commission  of  Offense.  —  As 
time  is  not  considered  of  the  essence  of 
the  offense  of  robbery,  it  is  not  deemed 
essential  that  an  indictment  should  lay 
the  precise  time.  It  is  enough  if  it  is 
shown  that  the  time  was  before  the 
finding  of  the  indictment  and  within 
the  limitation  prescribed  by  statute. 
State  V.  Barnett,  3  Kan.  244;  State  v. 
Wilcoxen,  38  Mo.  370. 

Thus,  where  an  indictment  alleged 
that  the  defendant,  "at  the  county  of 
Skawnee aforessi'id,  and  within  the  juris- 
diction of  this  court,  on  the day  of 

,  A.  D.  186^,"  committed  robbery, 

it  was  held  that  the  time  of  the  com- 
mission of  the  offense  was  sufficiently 
averred.     State  v.  Barnett,  3  Kan.  244. 

Place  of  commission  ofthe  offense  should 
be  charged.  Clary  v.  State,  33  Ark. 
561;  Sweat  V.  State,  90  Ga.  315. 

Joinder  of  Defendants.  —  Two  or  more 
persons  may  be  charged  jointly  with 
the  commission  of  the  offense.  Bell  v. 
State,  I  Tex.  App.  59S. 

Where  several  parties  are  jointly  in- 
dicted for  robbery,  it  is  not  necessary 
expressly  to  aver  that  they  acted  to- 
gether in  the  commission  of  the  act: 
being  all  charged  as  principals,  it  is  not 
necessary  to  allege  a  conspiracy.  Bell 
V.  State,  I  Tex.  App.  598. 


Person  injured  must  be  distinctly 
specified.  Smedly  v.  State,  30  Tex. 
214;  Parker  v.  State,  9  Tex.  App.  351. 

Where  an  indictment  for  robbery 
charged  that  defendant  made  an  as- 
sault on  one  J.  W.  Jones,  and  then  al- 
leged that  he  robbed  John  W.  Jones,  it 
was  held  that  the  indictment  was  cer- 
tain to  a  certain  intent  and  should  ac- 
cordingly be  sustained.  State  v.  Wall, 
39  Mo.  532. 

Bobbery  of  Several  Persons.  —  The  in- 
dictment may  charge  an  assault  upon 
several  persons  and  the  taking  from 
them  of  various  articles,  when  the 
offenses  are  embraced  in  a  single  trans- 
action. Clark  V.  State,  28  Tex.  App. 
189;  Gregg  V.   State,  (Tex.  App.  1889) 

12  S.  W.  Rep.  732. 

Assatilt.  —  It  is  not  necessary  to 
charge  an  assault  in  the  commission  of 
the  robbery,  where  the  statute  provid- 
ing for  the  offense  does  not  refer  to 
such  assault.  Anderson  v.  State,  28 
Ind.  22;  State  v.  Brewer,  53  Iowa  735. 

In  TVjraj,  the  indictment  must  charge 
that  an  assault  or  violence  was  made 
upon  the  person  alleged  to  have  been 
robbed.  Smedly  v.  State,  30  Tex.  214; 
Parker  v.  State,  9  Tex.  App.  351. 

Felonious  Intent  —  At  Common  Law. 
—  The  indictment  must  charge  an  as- 
sault, feloniously  made,  by  the  defend- 
ant. Sledge  V.  State,  99  Ga.  684;  Ward 
V.  Com.,  14  Bush  (Ky.)  233;  State  v. 
Patterson,  42  La.  Ann.  934;  Randolph 
V.  Com.,  6  S.  &  R.  (Pa.)  398;  Houston 
V.  Com.,  87  Va.  257;  Hardy  v.  Com., 
17  Gratt.  (Va.)  592. 

Under  Statute.  —  In  most  states,  an 
indictment  under  statute  must  aver  a 
felonious  intent.  Chappell  v.  State, 
52  Ala.  359;  State  v.  Holly  way,  41  Iowa 
200;  State  V.  Cook,  20  La.  Ann.  145; 
State  V.  Durbin,  20  La.  Ann.  408;  State 
V.  Brown,  104  Mo.  365;  State  z'.  Cowan, 
7  Ired.  L.  (29  N.  Car.)  239;  Boose  v. 
State,  ID  Ohio  St.  575;  Morris  v.  State, 

13  Tex.  App.  65. 

An  indictment  which  properly  charges 
the  commission  of  robbery  as  unlaw- 
ful and  felonious  is  not  affected  by  its 
failure  to  qualify  as  felonious  the 
assault  attendant  upon  the  robbery. 
State  V.  Kegan,  62  Iowa  106. 

"With  intent  to  deprive  the  owner 
thereof"  is  sufficient  as  descriptive  of 
the  intent.  State  v.  Gill,  21  Mont.  151. 
*'7V  Steal  or  Hob." — In  Ohio,  it  is 
held  that  an  indictment  on  the  statute 
must  charge  the  defendant  "  with  in- 
tent to  steal"  or  "with  intent  to  rob." 
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Boose  V.  State,  lo  Ohio  St.  575;  Mat- 
thews V.  State,  4  Ohio  St.  539. 

Bescription  of  Property  —  Generally.  — 
The  property  taken  must  be  described 
with  certainty.  State  v.  Segermond,  40 
Kan.  107;  Territory  v.  Bell,  5  Mont. 
562. 

The  gist  of  the  offense,  however, 
being  force  or  intimidation,  where  the 
forcible  taking  is  alleged  sufficiently,  a 
detailed  description  of  the  property 
taken  is  not  necessary.  Burke  v.  Peo- 
ple, 148  111.  70;  McQueen  v.  State,  82 
Ind.  72;  State  v.  Burke,  73  N.  Car.  83. 

Same  as  in  Larceny.  — The  rules 
in  regard  to  the  description  of  the 
property  in  cases  of  larceny  are  usually 
applied  in  cases  of  robbery,  and  it  is 
very  generally  held  that  no  more  par- 
ticularity in  the  description  is  required 
in  an  indictment  for  robbery  than  in 
an  indictment  for  larceny.  Arnold  z\ 
State,  52  Ind.  281 ;  Brennon  v.  State, 
25  Ind.  403;  Terry  v.  State,  13  Ind.  70; 
Turner  v.  State,  i  Ohio  St.  422;  Win- 
ston V.  State,  9  Tex.  App.  143;  State  v. 
Johnson,  19  Wash.  410;  Slate  v.  Jack- 
son, 26  W.  Va.  250;  McEntee  v.  State, 
24  Wis.  43. 

Description  Unknown  to  Jurors.  — 
Where  the  description  of  the  property 
is  unknown  to  the  grand  jurors,  an 
averment  of  such  fact  is  sufficient  as 
an  excuse  for  failure  to  give  a  particu- 
lar description.  James  v.  State,  115 
Ala.  83;  Owens  v.  State,  104  Ala.  18; 
State  V.  Stewart,  i  Penn.  (Del.)  433; 
Graves  v.  State,  121  Ind.  357;  Riggs  v. 
State,  104  Ind.  261;  McQueen  v.  State, 
82  Ind.  72;  State  v.  Ready,  44  Kan. 
697;  Territory  v.  Bell,  5  Mont.  562; 
Quinlan  v.  People,  (Supreme  Ct.  Gen. 
T.)6  Park.  Crim.  (N.  Y.)  9. 

Ownership  of  Property  —  Generally.  — : 
The  indictment  must  allege  the  owner- 
ship of  the  property  taken.  State  v. 
Absence,  4  Port.  (Ala.)  397;  Boles  v. 
State,  58  Ark.  35:  People  v.  Ammer- 
man,  118  Cal.  23;  People  v.  Vice,  21 
Cal.  344;  Com.  V.  Clifford,  8  Cush. 
(Mass.)  215;  Smedly  ?•.  State,  30  Tex. 
214;  Higgins  V.  State,  (Tex.  App.  1892), 
19  S.  W.  Rep.  503;  State  v.  Dengel,  24 
Wash.  49;  U.  S.  V.  McMemara,  2  Cranch 
(C.  C.)45.  26  Fed.  Gas.  No.  15701.  But 
it  has  been  held  that  an  erroneous  al- 
legation as  to  ownership  will  not  render 
the  indictment  defective.  People  v. 
Anderson,  80  Cal.  205;  State  v.  Carr, 
43  Iowa  418. 

In  Oregon,  it  has  been  held  that  an 
indictment  for  robbery  need  not  allege 


ownership,  not  even  to  the  extent  of 
negativing  the  ownership  of  the  de- 
fendant. State  V.  Dilley,  15  Oregon 
70. 

In  Tennessee,  it  has  been  held  that 
under  the  statute  the  ownership  of  the 
property  need  not  be  alleged.  Clemons 
V.  State,  92  Tenn.  282. 

Where  the  information  charged  ' '  that 
the  property  taken  was  the  personal 
property  in  the  possession  of  one  7^;v</^- 
rick  Schwartz,  and  that  it  was  taken 
from  the  person  and  against  the  will  of 
him  the  said  Schwartz,"  it  was  held  to 
be  a  sufficient  averment  of  ownership 
and  of  the  taking.  People  v.  Hicks, 
66  Cal.  103. 

Person  Other  than  Defendant.  —  The 
precise  legal  ownership  of  the  property, 
however,  is  not  the  gist  of  the  offense, 
and  an  indictment  may  charge  the 
property  to  have  been  taken  from  one 
in  rightful  possession  thereof,  and 
name  him  as  the  owner,  or  it  may 
name  a  third  person  as  the  true  owner. 
James  v.  State,  53  Ala.  380;  People  v. 
Clark,  106  Cal.  32;  People  v.  Vice,  21 
Cal.  344;  Stale  v.  Adams,  58  Kan.  365; 
Com.  V.  Clifford,  8  Cush.  (Mass.)  215; 
State  V.  Nelson,  11  Nev.  334;  State  v. 
Ah  Loi,  5  Nev.  99;  Brooks  v.  People, 
49  N.  Y.  436;  Barnes  v.  State,  9  Tex. 
App,  128.  But  the  indictment  must 
show  that  the  ownership  or  rightful 
possession  of  the  property  was  in 
some  person  other  than  the  defendant. 
People  V.  Vice,  21  Cal.  344;  Smedly  v. 
State,  30  Tex.  214;  Barnes  v.  State,  9 
Tex.  App.  128, 

In  Missouri,  it  has  been  held  that 
under  the  statute  defining  a  robbery  in 
the  first  degree  as  taking  the  property  of 
another  from  his  person  or  in  his  pres- 
ence or  against  his  will  by  violence, 
etc.,  an  indictment  which  stated  that 
B  was  the  owner  of  the  property  and 
that  it  was  taken  in  the  presence  of 
and  against  the  will  of  C  was  bad. 
State  V.  Lawler,  130  Mo.  366. 

Bailee.  — The  indictment  may  allege 
the  ownership  of  the  property  to  be  in 
the  actual  owner  or  in  his  bailee. 
People  V.  Shuler,  28  Cal.  490;  State  v. 
Lawler,  130  Mo.  366;  State  v.  Ah  Loi. 
5  Nev.  99;  State  v.  Gorham,  55  N.  H. 
152.  But  it  is  unnecessary  to  allege  the 
precise  nature  of  the  bailment.  People 
V.  Shuler,  28  Cal.  490;  State  v.  Ah  Loi, 
5  Nev.  99;  State  v.  Gorham,  55  N.  H. 
152. 

Thus,  in  an  indictment  for  robbery 
from  a  stage  coach,  property  actually 
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belonging  to  an  express  company  may 
be  described  as  belonging  to  the  driver 
of  the  stage,  upon  whom  the  robbery 
was  committed.  State  v.  Nelson,  ii 
Nev.  334. 

Where  the  property  is  taken  from  a 
servant  or  agent  of  the  true  owner,  the 
indictment  may  aver  the  ownership  as 
being  either  in  the  real  owner  or  in 
the  person  actually  robbed.  State  v. 
Adams,  58  Kan.  365. 

Partnership  Property.  —  Where  one 
is  robbed  of  funds  belonging  to  a  part- 
nership of  which  he  is  a  member,  the 
indictment  is  not  defective  in  laying 
the  ownership  as  in  the  partner  from 
whom  the  property  was  taken.  State 
V.  Lamb,  141  Mo.  298. 

Value  of  Property —  Generally.  —  It  is 
usually  considered  necessary  that  an 
indictment  should  contain  an  aver- 
ment to  show  that  the  property  alleged 
to  have  been  stolen  was  of  value. 
Jackson  v.  State,  69  Ala.  249;  State  v. 
Segermond,  40  Kan.  107. 

The  value  of  the  property  is  not, 
however,  the  gist  of  the  offense,  the 
punishment  for  the  crime  being  in  no 
way  regulated  by  the  value  of  the 
thing  stolen,  and  it  has  been  held  that 
to  allege  value  specifically  is  not  neces- 
sary. State  V.  Perley,  86  Me.  427; 
Williams  v.  State,  10  Tex.  App.  8. 
Under  statute,  in  many  states,  the 
Value  of  the  property  need  not  be  al- 
leged. People  V.  Chuey  Ying  Git,  100 
Cal.  437;  People  v.  Townsley,  39  Cal. 
405;  Buntin  v.  State,  68  Ind.  38;  State 
V.  Howerton,  58  Mo.  581.  Except  in 
cases  where  the  degree  of  the  crime 
depends  upon  the  value  of  the  property 
taken.     Burke  v.  People,  148  111.  70. 

From  the  Person. —  At  common  law, 
and  as  a  general  rule  under  statute,  the 
indictment  must  charge  that  the  prop- 
erty was  taken  from  the  person  of  a 
party  other  than  the  defendant.  People 
V.  Beck,  21  Cal.  385  r  Stegar  v.  Stale, 
39  Ga.  583;  State  v.  Leighton,  56  Iowa 
595;  State  V.  Lawrence,  20  Oregon 
236;  Kit  V.  State,  11  Humph.  (Tenn.) 
167;  Smith  V.  State,  37  Tex.  Crim.  342. 

*'  In  Hia  Presence."  —  A  charge  that 
the  properly  was  taken  in  the  presence 
of  a  person  named  is  sufficient,  such 
allegation  being  equivalent  to  an  aver- 
ment that  the  property  was  taken 
from  his  person.  James  v.  State,  53 
Ala.  380;  Croker  v.  State,  47  Ala.  53; 
Clary  v.  State,  33  Ark.  561;  People  v. 
Ah  Sing,  95  Cal.  654;  State  v.  Lamb.  141 
Mo.  298;  People  v.  Kerm,  8  Utah  268. 

A  charge  that  the  property  was  taken 


from  the  person  and  in  the  presence  of 
the  party  named  is  not  bad  as  charging 
two  offenses.  Croker  v.  State,  47  Ala. 
53;  State  V.  Montgomery,  109  Mo.  645. 
But  to  charge  that  the  property  was 
taken  from  the  person  or  in  his  presence 
is  bad.  Slover  v.  Territory,  5  Okla. 
506. 

Technical  Words  —  "  Rob."  —  Where 
an  indictment  alleges  all  of  the  facts 
necessary  to  constitute  the  crime,  the 
mere  omission  of  the  word  "  rob"  will 
not  be  allowed  to  affect  the  validity  of 
the  charge.  State  v.  Ready,  44  Kan. 
697;  Stale  V.    Robinson,   29    La.  Ann. 

364. 

In  Pennsylvania,  it  is  held  that  the 
use  of  the  word  "rob"  in  an  indict- 
ment for  robbery  charges  by  implica- 
tion a  taking  from  the  person  of  the 
prosecutor  and  against  his  will,  and 
that  therefore  when  this  word  is  em- 
ployed it  is  unnecessary  expressly  to 
aver  these  facts.  Acker  v.  Com.,  94 
Pa.  St.  284. 

'"Steal."  —  It  seems  that  the  word 
"steal"  is  not  essential  in  an  indict- 
ment for  robbery,  if  there  are  other 
words  to  indicate  clearly  a  taking  and 
carrying  away.  State  v.  Brown,  113 
N.  Car.  645. 

Force  or  Fear  —  Generally.  —  Force  or 
intimidation  being  the  very  gist  of 
the  offense  of  robbery,  an  indictment 
must  charge  the  crime  to  have  been 
committed  by  the  use  of  either  force 
or  fear.  Collins  v.  People,  39  111.  233; 
Brennon  v.  State,  25  Ind.  403;  State  v. 
Lawrence,  20  Oregon  236. 

It  is  not,  however,  essential  that  an 
indictment  charge  both  force  and  fear 
in  the  commission  of  the  robbery. 
The  two  methods  are  regarded  as 
■alternative.  Chappell  v.  State,  52  Ala. 
359;  Clary  ?'.  State,  33  Ark.  561;  Young 
V.  State,  50  Ark.  5or;  Slate  v.  Patter- 
son, 42  La.  Ann.  934;  Com.  v.  Hum- 
phries, 7  Mass.  242;  State  v.  O'Neil, 
71  Minn.  399;  State  v.  Stinson,  124 
Mo.  447;  State  v.  Lawler,  130  Mo.  366; 
State  V.  Clancy,  20  Mont.  498;  Ham- 
mond V.  State,  3  Coldw.  (Tenn.)  129. 

An  indictment  in  one  count  which 
charges  robbery  by  force  and  also  by 
intimidation  is  not  bad  for  duplicity, 
there  being  no  two  separate  offenses 
charged.     Long  v.  State,  12  Ga.  293. 

An  indictment  which  alleges  the 
property  to  have  been  obtained  by  a 
trick,  artifice  or  threat,  such  as  per- 
sonating an  officer  of  the  law  and 
threatening  arrest,  without  any  show 
of   force    or    violence,    is   not  a  suf- 


736 


Volume  16. 


18095. 


ROBBERY. 


18095. 


ficient  charge  of  robbery  by  intimida- 
tion and  putting  in  fear.  Simmons  v. 
State,  41  Fla.  316. 

"'Force  and  Arms."  —  Omission  to 
charge  violence  or  putting  in  fear,  in 
an  indictment  for  robbery,  is  not  sup- 
plied by  the  use  of  the  words  "  with 
force  and  arms,"  as  these  words  do  not 
establish  the  necessary  elements  of 
force.  Com.  v.  Mills,  3  Pa.  Super.  Ct. 
161. 

"■Fraudulent." —  It  has  been  held  that 
an  indictment  which  charged  that  the 
defendant  made  an  assault  and  did 
then  and  there,  "fraudulently  and  with- 
out the  consent  of  the  said  W.  N. 
Naler,  take  from  the  person  and  pos- 
session of  him  "  certain  property,  suf- 
ficiently charged,  in  connection  with 
the  assault,  force  and  violence  in  the 
taking  of  the  property.  Wiley  v.  State, 
(Tex.  Crim.  1898)  43  S.  W.  Rep.  995. 

"  Violently.''  —  The  word  "  violently  " 
is  generally  used  in  describing  the 
offense.  State  v.  Kegan,  62  Iowa  106; 
State  V.  Brewer,  53  Iowa  735;  Com.  v. 
Mowry,  11  Allen  (Mass.)  20;  State  v. 
Brown,  113  N.  Car.  645.  And  in 
Louisiana  the  word  "  violently  "  is  in- 
dispensable. State  V.  Durbin,  20  La. 
Ann.  408. 

It  is  held  that  the  word  "  violently  " 
is  equally  significant  of  force  with  the 
word  "forcibly,"  and  where  the  statute 
uses  the  latter  word  an  indictment 
employing  the  former  is  not  for  that 
reason  defective.  McTigue  v.  State,  4 
Baxt.  (Tenn.)  313. 

Kind  of  fear  in  which  the  person  was 
put  need  not  be  described.  Nor  need 
it  be  stated  how  the  force  was  used  or 
directed,  whether  to  the  person  of  the 
party  or  to  his  property.  State  v. 
O'Neil,  71  Minn.  399;  State  v.  Gill,  21 
Mont.  151;  State  v.  Clancy,  20  Mont. 
498. 

Fear  of  Immediate  Personal  Injury.  — 
\x\  Missouri,  an  indictment  for  robbery 
in  the  first  degree  charging  merely  a 
putting  "in  bodily  fear"  is  bad.  A 
good  indictment  for  this  grade  of  the 
offense  must  allege  that  the  fear  was  of 
immediate  personal  injury.  State  v. 
Smith,  119  Mo.  439;  State  v.  Howerton, 
59  Mo.  91. 

Danger  of  Impending  Injury.  —  In 
Oklahoma,  an  indictment  for  robbery  in 
the  first  degree  by  putting  in  fear  must 
charge  that  the  fear  was  of  immediate 
personal  injury  and  must  show  the 
danger  of  the  impending  injury.  Slover 
V.  Territory,  8  Okla.  506. 

That  putting  in  fear  was  done  feloni- 


ously need  not  be  charged  where  the 
allegation  is  that  the  assault  was  made 
feloniously.  State  v.  Brown,  104  Mo. 
365. 

That  Person  Fat  in  Fear  was  Person 
fiobbed,  —  The  indictment  must  charge 
that  the  person  assaulted  and  put  in 
fear  of  his  life  and  bodily  harm  was 
the  party  robbed.  Trimble  z/.  State,  16 
Tex.  App.  115. 

Against  the  Will.  —  Although  it  is 
usual  to  charge  expressly  that  the 
taking  was  against  the  will  of  the  person 
robbed,  a  sufficient  allegation  that  the 
robbery  was  accomplished  by  means 
of  force  or  fear  covers  the  case,  and  it 
is  not  necessary  to  further  allege  that 
the  robbery  was  against  the  will. 
People  V.  Riley,  75  Cal.  98;  Anderson 
V  State,  28  Ind.  22;  Terry  v.  Slate,  13 
Ind.  70;  State  v.  Patterson,  42  La. 
Ann.  934. 

Negativing  Consent  of  Owner.  —  The 
indictment  need  not  negative  the  con- 
sent of  the  owner  to  the  taking  of  the 
property.    People  v.  Shuler,  28  Cal.  490. 

The  Asportation.  —  That  the  property 
taken  by  the  defendant  was  carried 
away  by  him  need  not  be  alleged. 
Terry  v.  State,  13  Ind.  70;  Thompson 
V.  State,  35  Tex.  Crim.  511.  But  see 
Com.  V.  Clifford,  8  Cush.  (Mass.)  215, 
which  holds  that  the  indictment  should 
allege  the  asportation  of  the  property. 

Intent  to  Appropriate  Property  to 
Taker's  Use. — That  the  property  was 
taken  by  defendant  with  intent  on  his 
part  to  appropriate  it  to  his  own  use 
must  be  alleged.  Ward  v.  Com.,  14 
Bush  (Ky.)  233;  Morris  v.  State,  13 
Tex.  App.  65;  Atkinson  v.  State, 34  Tex. 
Crim.  424.  But  see  contra  State  v, 
Kegan,  62  Iowa  106. 

Joinder  of  Offenses.  —  A  sufficient  in- 
dictment  for  robbery  necessarily  in- 
cludes the  charge  of  larceny  from  the 
person,  and  in  one  count  it  may  accu- 
rately describe  both  offenses.  Under 
such  an  indictment  the  defendant  may 
be  convicted  of  either  offense,  accord- 
ing to  the  evidence.  Burke  v.  People, 
148  111.  70;  State  V.  Devine,  51  La. 
Ann.  1296;  People  v.  Calvin,  60  Mich. 
113;  State  V.  Brannon,  55  Mo.  63; 
Brown  v.  State,  33  Neb.  354.  And 
though  an  information  be  insufficient 
in  its  charge  of  robbery,  it  may  contain 
all  the  essential  allegations  of  larceny 
from  the  person,  and  in  such  case  any 
additional  averments  may  be  rejected 
as  surplusage  and  the  information 
taken  as  a  charge  of  larceny.  People 
V.  Calvin,  60  Mich.  113. 
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Form  No.  18095.' 

(2  Archb.  Crim.  Pr.  and  PI.  (8th  ed.)  1295.) 

Essex,  to  wit:  The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
present,  XhaX/ohn  Doe,  on  the  twenty-fifth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-five,  in 
and  upon  one  Richard  Roe  feloniously  did  make  an  assault,  and  him, 
the  said  Richard  Roe,  did  then  feloniously  put  in  fear  and  danger 
of  his  life,  and  did  then  feloniously  and  violently  steal,  take,  and 
carry  away,  from  the  person  and  against  the  will  of  the  said  Richard 
Roe,  certain  money  of  the  said  Richard  Roe,  and  one  gold  watch  of 
the  goods  and  chattels  of  the  said  Richard  Roe;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Form  No.  18096.' 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  77.) 
{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *')  John 
Doe  feloniously  took  {give  a  particular  description  0/ the  property),  of 
the  value  oi  fifty  dollars,  the  property  of  Richard  Roe,  from  his  per- 
son, and  against  his  will,  by  violence  to  his  person,  or  by  putting 
him  in  such  fear  as  unwillingly  to  part  with  the  same,  against  {con- 
cluding as  in  Form  No.  10680). 

Form  No.  18097.* 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1666,  No.  179.) 

Pulaski  Circuit  Court. 
State  of  Arkansas  ) 

against  >  Indictment. 

yohn  Doe.  ) 

Precedents.  —  In  Anderson  v.  State,  and  violence,  did  then  feloniously  steal, 

28  Ind.  22,  it  was  held   that  an  indict-  take  and  carry  away  from  the  person 

ment  which  charged  that  the  defend-  of  him,  the  saidfoAn  H.  Emerson,  cer- 

ant    "forcibly    and    feloniously    took  \.z\nm.on&-<j  o{\.\\^s'a\Af ohn  H.  Emerson, 

from  the  person  of  Alanson  Tucker,  by  and  one    silver    watch  and    one   watch 

violence,  and  by  putting  him,  the  said  chain  of  the  goods  and  chattels  of  the 

Tucker,  in  fear,"  certain  described  arti-  siHd  fohn  H.  Emerson." 

cles    of    property,    distinctly    charged  In   State  v.  Swafford,  3  Lea  (Tenn.) 

every  ingredient  required  to  constitute  162,  the  indictment  alleged  that  the  de- 

the  crime  as  defined  by  statute.  fendants  on  a  day  named  "  did  unlaw- 

In  Com.  z/.  Brooks,  i  Duv.  (Ky.)  150,  fully,  feloniously,  forcibly  and  violently 

the    indictment   charged   that   the   de-  take  from  the  person  of  Rosco  Bennett  a 

fendant  feloniously  took  a  mare,  the  pistol  of  the  value  of  Mr^^  dollars,  the 

property  of  one  William  Rayburn,  "  in  property  of  the  said  Rosco  Bennett,  by 

his  presence,  and  against  his  will,  by  using  force  and  violence." 

putting  him  in  fear  of  some  immediate  1.    See,    generally,    supra,    note    2, 

injury  to  his  person."     It  was  held  that  p.  723. 

the  facts  thus  stated  were  all  that  was  2.  Alabama.  —  Crim.   Code  (1896),   § 

required  to  constitute  the  crime  of  rob-  5479. 

bery  at  common  law.  See  also  list  of  statutes  cited  supra. 

In  State  ».  Perley,  86  Me.  427,  the  in-  note  i,   p.   721;  and,  generally,  supra, 

dictment   charged   that  the   defendant  note  2,  p.  723. 

"  feloniously  an  assault  did  make  and  3.    Arkansas.  —  Sand.    &     H.     Dig. 

him,  the  %^\dfohn  H.  Emerson  did  then  (1894),  §  1883  et  seq. 

feloniously  put  In  fear  and  with  force  See  also  list  of  statutes  cited  supra, 
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The  grand  jury  of  Pulaski  county,  in  the  name  and  by  the  authority 
of  the  state  of  Arkansas,  accuse  John  Doe  of  the  crime  of  rob- 
bery, committed  as  follows,  viz:  The  sdad  John  Doe,  on  the  tenth 
day  of  January,  \W^,  in  the  county  aforesaid,  feloniously  and 
violently  took  a  gold  watch,  the  property  of  Richard  Roe,  of  the 
value  of  ten  dollars,  from  the  person  of  the  said  Richard  Roe,  and 
against  his  will,  against  the  peace  and  dignity  of  the  state  of 
Arkansas. 

Witnesses  :-l:^f^^''^i^"^- 
\  ihomas  Knox. 


William  Gay,  Prosecuting  Attorney. 


Form  No.  18098.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  in  and 
upon  one  Richard  Roe,  then  and  there  being,  feloniously  and  violently 
did  make  an  assault,  and  did  then  and  there  put  the  said  Richard 
Roe  in  bodily  fear  and  danger  of  his  life,  and  {describing property),  of 
the  money,  personal  goods  and  property  of  the  said  Richard  Roe, 
from  the  person  and  against  the  will  of  the  said  Richard  Roe,  then 
and  there,  feloniously  and  violently,  by  force  and  intimidation,  did 
rob,  steal,  take  and  carry  away,  contrary  {concluding  as  in  Form  No. 
10691). 

Form  No.  18099.'' 
(Precedent  in  State  v.  Gill,  21  Mont.  152.)' 

[{Commencetnent  as  in  Form  No.  10830.)]*^ 

That  the  said  Harry  Gill,  George  Ogilvie,  James  Layhay,  William 
Benoit,  and  Charles  Truby,  on  the  ISth  day.  of  November,  a.  d.  eighteen 
hundred  and  ninety-setien,  at  the  county  of  Madison,  state  of  Montana, 
with  force  and  arms,  in  and  upon  one  Charles  L.  Hathaway,  then  and 
there  being,  feloniously  did  make  an  assault,  and  the  said  Charles  L. 
Hathaway  in  bodily  fear  and  danger  of  his  life  then  and  there  feloni- 
ously did  put,  and  ten  pounds  of  gold  amalgam,  a  more  particular 
description  whereof  is  to  the  said  county  attorney  unknown,  of  the 
value  of  seven  hundred  and  fifty  dollars,  and  one  revolver,  known  as  a 
"  Colt's  Frontier  Six- Shooter,"  a  more  particular  description  whereof 
is  to  the  said  county  attorney  unknown,  of  the  value  of  twelve  dol- 
lars, of  the  goods  and  chattels  of  said  Charles  L.  Hathaway,  the  true 
owner  thereof,  then  and  there  in  the  possession  of  the  said  Charles 
L.  Hathaway,  from  the   immediate  presence  of  the  said  Charles  L. 

note  I,  p.  721;  and,  generally,  supra,  3.  Overcoming  corresponding  objec- 

note  2,  p.  723.  tions,   it  was  held,   first,    that  this  in- 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  formation  sufficiently  stated  the  time 
(i8g6),  c.  38,  par.  413.  when  the  property  was  taken;  second. 

See  also  list  of  statutes  cited  supra,  that  the  intent  to  deprive  the  owner 

note  I,   p.  721;   and,    generally,  supra,  was    sufficiently   averred;   and,    third, 

note  2,  p.  723.  that   the   fear   by   which    the   robbery 

2.  Montana.  —  Pen.  Code  (1895),  §  was  accomplished  was  sufficiently 
3QO.  charged. 

See  also  list  of  statutes  cited  supra,  4.  The  matter  to  be  supplied  within 
note  I,  p.  721;  and,  generally,  supra,  []  will  not  be  found  in  the  reported 
note  2,  p.  723.  case. 
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Hathaway,  and  against  the  will  of  the  said  Charles  L.  Hathaway,  by 
means  of  the  fear  aforesaid,  did  feloniously  steal,  take  and  carry 
away,  with  the  intent  then  and  there  to  deprive  the  said  Charles  L. 
Hathaway  thereof,  [contrary  {concluding  as  in  Form  No.  10830)^ 

Form  No.  i  8ioo.* 

(Precedent  in  Brown  v.  State,  33  Neb.  355.)* 

\{Title  of  court  and  cause  as  in  Form  No.  10831.)]^ 

Of  the  May  term  of  the  district  court  of  the  third  judicial  district 
of  the  state  of  Nebraska,  within  and  for  the  county  of  Douglas  and 
state  oi Nebraska,  in  the  year  of  our  Lord  \%90. 

I,  Timothy  J.  Mahoney,  county  attorney  in  an  for  the  county  of 
Douglas,  in  said  state  of  Nebraska,  who  prosecutes  for  and  in  behalf 
of  said  state,  in  the  district  court  of  said  district  sitting  in  and  for 
said  county  of  Douglas,  and  duly  empowered  by  law  to  inform  of 
offenses  committed  in  said  county  of  Douglas,  come  now  here,  in  the 
name  and  by  the  authority  of  the  state  oi  Nebraska,  and  give  the 
court  to  understand  and  be  informed  that  on  the  6th  day  of  May,  a.  d. 
i8P6>,  George  Brown,  late  of  the  county  of  Douglas,  aforesaid,  in  the 
county  oi  Douglas  and  state  oi  Nebraska  aforesaid,  then  and  there 
being,  did  then  and  there  in  said  county,  in  an  upon  one^^r^.  Anna 
M.  Kervan,  unlawfully,  forcibly,  and  with  violence  make  an  assault, 
and  her  the  said  Mrs.  Anna  M.  Kervan  in  bodily  fear  then  and  there 
feloniously  did  put,  and  from  the  person  and  against  the  will  of  her 
the  s^XCi.  Mrs.  Anna  M.  Kervan  then  and  there  feloniously,  forcibly, 
and  by  violence  did  steal,  take  and  carry  away  one  pocketbook,  of 
the  value  of  %1.50,  and  eighty-five  cents  lawful  money  of  the  United 
States,  of  the  value  of  eighty-five  cents,  all  being  of  the  value  of  %2.35, 
the  property  of  the  said  Mrs.  Anna  M.  Kervan,  with  the  intent  then 
and  there  to  steal,  take,  and  carry  said  property  away,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  oi  Nebraska. 

\{Signature  and  indorsements  as  in  Form  No.  10831.^\^ 

Form  No.  i  8  i  o  i  .* 
(Minn.  Stat.  (1894),  §  7239,  No.  13.) 

{Commencing  as  in  Fortn  No.  10701,  and  continuing  down  to  *) 
feloniously  took  a  gold  watch  {or  other  property,  as  the  case  may  be), 
the  property  of  Ri'chard  Roe,  from  his  person  (or  in  his  presence)  S).r\d 
against  his  will,  by  violence  to  his  person  (or  by  putting  him  in  fear  of 
some  immediate  injury  to  his  person). 

Dated  {concluding  as  in  Form  No.  10701). 

1.  The  matter  enclosed  by  and  to  be  ant  was  convicted  of  grand  larceny, 
supplied  within  [  ]  will  not  be  found  in  according  to  the  proof.  The  sufficiency 
the  reported  case.  of  the  information  as  a  charge  of  rob- 

2.  Nebraska.  —  Comp.  Stat.  (1899),  §  bery  was  not  questioned. 

1662.  4.  The  matter  to  be  supplied  within 

See  also  list  of  statutes  ciltA  supra,     []  will  not  be  found  in  the  reported  case. 

note  I,   p.  721;  and,  generally,  supra,         5.  Minnesota.  —  Stat.  (1894),  ^  647S  ^/ 

note  2,  p.  723.  seq. 

8.  Under  this  information  the  defend-        See  also  list  of  statutes  cited  j«/ra, 

780  Volume  16. 


18102.  ROBBERY.  18104. 

Form  No.  i  8  102.' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1003,  No.  9.) 
{Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *)  feloni- 
ously took  a  gold  watch  {or  as  the  case  may  be')  from  the  person  of 
Richard  Roe,  and  against  his  will,  by  violence  to  his  person  (or  by  put- 
ting him  in  fear  of  some  im7nediate  injury  to  his  person),  contrary  {con' 
eluding  as  in  Form  No.  10715). 

Form  No.  18103.* 

In  the  Name  and  by  the  Authority  of  the  State  of  Texas. 
The  grand  jurors  for  the  county  of  Bexar,  state  aforesaid,  duly 
organized  as  such  at  the  January  term,  a.  d.  1^96,  of  the  District 
Court  for  said  county,  upon  their  oaths  in  said  court  present  that  John 
Doe,  on  or  about  the.  fourth  day  of  July,  a.  d.  id>95,  and  anterior  to  the 
presentment  of  this  indictment,  in  the  county  and  state  aforesaid,*  in 
and  upon  one  Richard  Roe  did  make  an  assault,  and  did  then  and 
there,  by  the  said  assault  and  by  violence  to  the  said  Richard  Roe  and 
by  putting  the  sa.\d  Richard  Roe  in  fear  of  life  and  bodily  injury, f 
fraudulently,  and  without  the  consent  of  the  said  Richard  Roe,  take 
from  the  person  and  possession  of  him,  the  said  Richard  Roe,  who 
was  the  owner  and  in  possession  thereof,  the  following  described 
property,  to  wit:  {describing property),  with  the  intent  to  deprive  the 
said  Richard  Roe  of  the  same,  and  to  appropriate  the  same  to  his,  the 
sdiid.  John  Doe's,  own  use,  against  {concluding  as  in  Form  No.  10721). 

b.  Of  Money. 
(1)  In  General.^ 

note   I,  p.  721;  and,  generally,  supra,  For   requisites   as   to   description  of 

note  2,  p.  723.  money  in  an  indictment  for  larceny  see 

I.Oregon. — Hill'^  Anno.  Laws  (1892),  the    title    Larceny,    vol.     11,    p.    240, 

§  1742.  note  3. 

See  also  list  of  statutes  cited  supra.  Description  Unknown  to  Grand  Jury.  — 

note  I,   p.   721;  and,  generally,  supra.  Where    a    complete    description  of  the 

note  2,  p.  723.  money  taken  is  unknown  to  the  grand 

2.  Texas.  —  Pen.  Code  (1895),  art.  856  jury,  an  averment  to  that  effect  is  suf- 
et seq.  ficient.     James   v.    State,    115   Ala.  83; 

See  also  list  of  statutes  cited  supra,  Owens  v.   State,    104  Ala.   18;  State  v. 

note   I,   p.  721;  and,  generally,  supra,  Stewart,  i   Penn.  (Del.)  433;  Graves  v. 

note  2,  p.  723.  State,  121  Ind.  357;   Riggs  v.  State,  104 

3.  Bequisites  of  Indictment  or  Informa-  Ind.   261 ;  McQueen    v.    State,  82   Ind. 
tion,  Generally.  —  See  supra,  note  2,  p.  72;  State  v.  Ready,  44  Kan.  697. 

723.  Value.  —  In  an  indictment  for  the 
Description  of  Money,  Generally.  —  The  robbery  of  money,  it  is  not  necessary 
property  taken  must  be  designated  or  to  state  the  specific  value  of  the  prop- 
described  so  that  it  may  easily  be  known  erty  taken,  since  the  word  "money"  is 
or  recognized  as  money,  such  as  is  the  measure  of  value.  State  v.  Brown, 
in  usual  circulation  and  exchange  as  113  N.  Car.  645;  State  v.  Hyde,  22 
money.     State  v.  Segermond,  40  Kan.  Wash.  551. 

107.  Sufficient  Description.  —  A  specified 
Robbery  being  larceny  committed  by  amount  of  "  lawful  money  of  the  United 
violence  of  the  person,  the  rules  as  to  States."  People  v.  Riley,  75  Cal.  98. 
the  description  of  money,  applicable  in  "  Sundry  coins,  the  denomination  of 
indictments  for  larceny,  apply  with  which  is  to  the  jurors  aforesaid  un- 
equal force  in  indictments  for  robbery,  known,  of  the  aggregate  value  of  three 
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dollars,  lawful  money  of  the  United 
States  of  America."  State  v.  Stewart, 
I  Penn.  (Del.)  433. 

"  One  piece  of  gold  coin  of  American 
coinage,  of  the  value  of  ^ve  dollars." 
Terry  v.  State,  13  Ind.  70. 

"■  Thirty- five  dollars  lawful  money  of 
the  United  States,  a  more  particular 
description  of  which  said  money  is 
unknown."  State  v.  Ready,  44  Kan. 
697. 

"Certain  silver  coins,  to  wit:  jsilver 
dollars  in  coin  of  the  value  of  3  dol- 
lars." Kirk  V.  State,  35  Tex.  Crim. 
224. 

"  Two  hundred  and  twenty-five  ($22^) 
dollars,  lawful  and  current  money  of 
the  United  States  of  America."  Blain 
V.  State,  34  Tex.  Crim.  448. 

''Ten  cents  in  money  of  the  United 
States  of  America,  of  the  value  of  ten 
cents."     Menear  v.  State,  30  Tex.  App. 

475- 

"  One  hundred  dollars  currency, 
money  of  the  United  States  of  America." 
White  V.  State,  (Tex.  Crim.  1900)  57  S. 
W.  Rep.  100. 

"  Sixty  dollars  and  fifty  cents  in 
money,  which  passed  current  as  money 
of  the  United  States  of  America." 
Colter  V.  State,  37  Tex.  Crim.  284. 

"  Two  dollars  silver  coin,  money  of 
the  United  States,  of  the  value  of  two 
dollars,  and  three  copper  cent  pieces  of 
the  value  of  one  cent  each."  Moore  v. 
State,  36  Tex.  Crim.  88. 

"Silver  coin  of  the  value  of  %2.oo." 
State  V.  Jackson,  26  W.  Va.  250. 

It  has  been  held  that  the  words  "of 
the  currency,  current  in  this  common- 
wealth," are  equivalent  to  "current  as 
money  in  this  commonwealth."  Com. 
V.  Griffiths,  126  Mass.  252. 

Insufficient  Description. — The  term 
currency  when  applied  to  money  means 
equally  coin,  bank  notes  or  notes  is- 
sued by  the  government,  and  he  use 
of  the  word  is  therefope  objeciiouable 
as  being  indefinite.  Croker  v.  State, 
47  Ala.  53. 

An  information  which  describes  the 
property  as  '' tiventy-five  dollars  in 
money,  the  property  oi John  Bond" 
and  without  any  averment  as  to  its 
value  or  any  excuse  for  want  of  greater 
precision,  is  fatally  defective.  State  w. 
Segermond,  40  Kan.  107. 

"  One  dollar  in  Mexican  money  of 
the  value  of  yf/Vy  cents  "  is  insufficient. 
Wade  v.  State,  35  Crim.  170. 

Preoedenta. —  In  State  v.  Ready,  44 
Kan.  6g7,  the  information,  which  was 
held  sufficient,  charged  that  the  defend- 


ant "did  then  and  there,  unlawfully 
and  feloniously  make  an  assault  on  one 
Win.  Glaze,  and  did  then  and  there  un- 
lawfully and  feloniously,  and  by  vio- 
lence overcome  and  put  in  fear,  and 
from  the  person  of  him,  the  said  IVm. 
Glaze,  did  then  and  there  unlawfully, 
feloniously,  by  violence  and  against 
his  will,  take,  steal  and  carry  away,  of 
the  property  of  the  said  Wm.  Glaze, 
thirty-Jive  dollars  lawful  money  of  the 
United  States,  a  more  particular  de- 
scription of  which  said  money  is  un- 
known to  this  affiant,  and  cannot  be 
given,  of  the  value  of  thirty- five  dol- 
lars," etc. 

In  State  v.  Henry,  47  La.  Ann.  1587, 
an  indictment  was  held  sufficient  which 
charged:  "  That  one  Thomas  Henry  a.nA 
one  George  Corbes  *  *  *  on  or  about 
the  ijth  day  oljuly,  1895,  with  force 
and  arms,  in  the  parish  aforesaid,  then 
and  there  being,  did  unlawfully,  wil- 
fully, feloniously  and  violently,  seize, 
rob,  take  and  carry  away,  from  the 
person  oi  Allen  McCoy  the  sum  of  eight 
dollars  and  ninety  cents,  in  money  of 
the  legal  currency  of  the  United  States, 
contrary  to  the  form  of  the  statute  of 
the  state  of  Louisiana  in  such  case 
made  and  provided,"  etc. 

In  State  v.  O'Neil,  71  Minn.  399,  the 
indictment  charged  that  "the  said 
James  O'Neil  and  Thomas  McCoy,  on 
the  20th  day  oi  January,  A.  D.  1897,  at 
the  village  of  Sandstone,  in  the  county 
of  Pine  and  state  of  Minnesota,  did 
then  and  there  unlawfully  take  from 
the  person  of  Frank  Johnson,  against 
his  will,  by  means  of  force  and  vio- 
lence, being  aided  by  an  accomplice 
actually  present,  one  dollar  and  fifty 
cents  lawful  money  of  the  United 
States  of  America,  of  the  value  of  one 
dollar  andyf/Vy  cents,  the  property  of 
the  said  Frank  Johnson,  contrary,"  etc. 
It  was  held  that  this  indictment  was 
sufficient  to  support  a  conviction  of 
robbery  in  the  second  degree. 

In  State  v.  Waters,  144  Mo.  341,  the 
indictment  was  as  follows:  "  The  grand 
jurors  of  the  State  of  Missouri,  within 
and  for  the  body  of  the  city  of  St. 
Louis,  now  here  in  court,  duly  em- 
paneled, sworn  and  charged,  upon 
their  oath  present  th&i  John  IVaters,  on 
the  sixteenth  day  of  November  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  at  the  city  of 
St.  Louis  aforesaid,  in  the  St.  Louis 
Criminal  Court,  was  duly  convicted  on 
his  own  confession  of  the  offense  of 
grand  larceny,  and  in  accordance  with 
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Form  No.  18104.' 

(Precedent  in  Danzey  v.  State,  126  Ala.  16.)' 
\(^enue  and  title  of  court  as  in  Form  No.  10680.y^ 
The  grand  jury  of  said  county  charge  that  before  the  finding 
of  this  indictment  James  Danzey,  William  Fuller  and  Festus 
McClenney,  feloniously  took  thirty-seven  hundred  dollars  in  money  of 
the  United  States  of  America,  a  description  or  denomination  of 
which  to  the  grand  jury  is  unknown,  the  personal  property  of  Sarah 
Locke,  of  the  value  of  thirty-seven  hundred  dollars,  from  the  possession 
and  against  the  will  ol  Jos.  L.  Locke,  by  violence  to  his  person,  or 
by  putting  him  in  such  fear  as  unwillingly  to  part  with  same  [against 
{concluding  as  in  Form  No.  10680).]^ 


said  conviction  was  duly  sentenced  by 
said  court  to  an  imprisonment  in  the 
penitentiary  of  the  State  of  Missouri 
for  the  term  of  two  years,  and  was  duly 
imprisoned  in  said  State  penitentiary  in 
accordance  with  said  sentence,  and 
that  sdixd  John  Waters  was  duly  dis- 
charged from  said  State  penitentiary 
after  and  upon  lawful  compliance  with 
said  sentence;  and  that  the  saXd  John 
iVaters,  after  his  said  discharge  from 
said  State  penitentiary,  to  wit,  on  the 
seventh  day  of  February  in  the  year  of 
our  L9rd  one  thousand  eight  hundred 
and  ninety-seven,  at  the  city  of  St.  Louis 
aforesaid,  with  force  and  arms  in  and 
upon  one  Henry  Moore,  unlawfully 
and  feloniously  did  make  an  assault; 
and  the  said  Henry  Moore,  in  fear  of  an 
immediate  injury  to  his  person  then 
and  feloniously  did  put,  and  by  force 
and  violence  to  his  person,  three  dol- 
lars and  twenty-Jive  cents  of  the  lawful 
money  of  the  United  States,  of  the 
value  of  three  dollars  and  twenty-Jive 
cents,  all  of  the  money  and  personal 
property  of  the  said  Henry  Moore  from 
the  person  and  against  the  will  of  the 
said  Henry  Moore,  then  and  there  with 
force  and  violence,  as  aforesaid,  felo- 
niously and  violently  did  rob,  steal, 
fake  and  carry  away  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  State."  The  de- 
fendant was  convicted  and  the  convic- 
tion was  affirmed. 

In  Slate  v.  Johnson,  19  Wash.  410, 
the  information,  which  was  held  suf- 
ficient, charged  that  "They,  the  said 
Isaac  Johnson  and  Nick  Skty,  in  the 
county  of  King,  state  of  Washington, 
on  the  loth  day  oi January,  a.  d.  i89<?, 
unlawfully,  wilfully,  forcibly,  feloni- 
ously and  by  violence  and  putting  in 
fear  one  John  Adams,  did  then  and 
there    forcibly    and    feloniously    take 


from  the  person  of  said  John  Adams 
certain  articles  of  value,  to  wit:  Seventy- 
five  dollars  in  money  of  the  United 
Stales,  the'same  being  of  the  value  of 
seventy-five  dollars  in  the  lawful  money 
of  the  United  States,  and  the  same 
being  the  personal  goods  and  property 
of  the  Sdiidjohn  Adams." 

In  Stale  v.  Hyde,  22  Wash.  551,  the 
indictment  charged  that  the  defendant, 
"on  the  ja' day  oijuly,  1899,  then  and 
there  being,  unlawfully  and  feloniously 
and  forcibly  did  make  an  assault  on 
one  George  Hyde,  and  ihen  and  there 
four  dollars  and  twenty-five  cents,  law- 
ful money  of  the  United  States,  of  the 
value  of  four  dollars  and  twenty-five 
cents,  then  and  there  being  the  per- 
sonal property  of  him,  the  said  George 
Hyde,  from  the  person  and  against  the 
will  of  the  said  George  Hyde,  feloni- 
ously, unlawfully,  forcibly,  by  vio- 
lence and  by  putting  the  said  George 
Hyde  in  fear,  did  take,  steal  and  carry 
away,  with  intent  then  and  there  the 
said  property  aforesaid  feloniously  to 
steal,  contrary,"  etc.  It  was  held  that 
the  offense  was  sufficiently  charged. 

1.  Alabama. — Crim.   Code  (1896),  § 

5974- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  721;  and,  generally,  supra, 
note  3,  p.  731. 

2.  This  indictment  was  objected  to 
on  the  ground  that  it  did  not  charge 
that  Joseph  L.  Locke  was  lawfully  in 
possession,  or  that  he  was  the  legal 
custodian  of  the  money  taken  and 
alleged  to  have  been  the  property  of 
Sarah  Locke.  It  was  held  that  the 
objection  was  not  well  taken,  the 
presumption  being  that  his  possession 
was  rightful. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  The  matter  enclosed  by  and  to  be 
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Form  No.  i  8  i  05.* 

(Precedent  in  People  v.  Nelson,  56  Cal.  78.)* 

[(^Commencement  as  in  Form  No.  10816.)Y  That  the  said  John  Nelson 
and  John  Sherwood,  on  the  21st  day  of  March,  188O,  at  and  in  the 
county  of  Colusa  and  state  of  California,  in  and  upon  one  Ah  Chung 
an  assault  did  make,  and  thereby  did  place  him,  the  said  Ah  Chung,  in 
bodily  fear  and  danger  of  his  life,  and  did  then  and  there  feloniously 
and  unlawfully  take  from  the  said  Ah  Chung  seven  dollars  in  gold  and 
silver  coin  of  the  United  States  of  America,  of  the  value  of  seven  dol- 
lars in  United  States  gold  coin  of  America,  and  more  minutely  and 
particularly  described  as  follows:  One  five -<\o\\dS  gold  piece  of  money 
of  the  value  of  five  dollars  in  United  States  gold  and  silver  coin, 
bearing  the  imprint  upon  one  side  an  American  eagle,  and  upon  the 
other  side  of  said  coin  a  head  of  the  Goddess  of  Liberty;  the  date  of 
the  coinage  of  said  gold  piece  is  unknown  to  your  informer.  Also 
four  half-(\o\\ds  pieces  in  silver  coin  of  the  United  States  of  America, 
each  of  said  pieces  of  silver  bearing  the  imprint  upon  one  side  an 
American  eagle,  and  upon  the  other  side  the  Goddess  of  Liberty;  the 
date  of  coinage  of  said  pieces  is  unknown  to  your  informer.  The 
szxdi  four  pieces  of  silver  are  of  the  value  of  two  dollars  in  gold  and 
silver  coin  of  the  United  States.  All  of  which  money  was  then  and 
there  in  the  possession  of  said  Ah  Chung,  and  was  then  and  there  the 
property,  goods  and  chattels  of  the  said  Ah  Chung.  And  the  said  John 
Nelson  and  the  said  John  Sherwood  did  then  and  there  take  from  the 
person  and  against  the  will  of  the  said  Ah  Chung,  the  money  afore- 
said, unlawfully,  wilfully,  violently,  and  forcibly,  and  did  then  and 
there,  unlawfully,  wilfully,  feloniously,  and  forcibly,  steal,  take,  and 
carry  away,  all  of  said  pieces  of  money,  contrary  {concluding  as  in 
Form  No.  10816).]^ 

Form  No.  18106.* 
(Precedent  in  State  v.  Devine,  51  La.  Ann.  1297.)' 

State  of  Louisiana,  Parish  of  Orleans,  ss. 

Criminal  District  Court  for  the  Parish  of  Orleans. 

Robert  H.  Marr,  District  Attorney  for  the  Parish  of  Orleans,  who, 
in  the  name  and  by  the  authority  of  the  said  state,  prosecutes  in  this 
behalf,  in  proper  person  comes  into  the  Criminal  District  Court  for 
the  Parish  of  Orleans,  in  the  Parish  of  Orleans,  and  gives  the  said 
court  to  understand  and  be  informed  that  one  Harry  Devine,  late 
of  the  Parish   of  Orleans,  on  the  first  day  of  March,  in  the  year  of 

supplied  within   [  ]   will   not  be  found  [  ]  will   not   be  found  in  the  reported 

in  the  reported  case.  case. 

1.  California. —  Pen,  Code  (1897),  §  4.  Louisiana.  —  Rev.  Laws  (1897), 
211.  §809. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note   I,  p.  721;   and,  generally,   supra,  note  i,  p.  721;   and,    generally,  supra, 

note  3.  p.  731.  note  3,  p.  731. 

2.  This  information  was  demurred  to  6.  This  information  was  held  to  be 
generally,  but  the  demurrer  was  over-  sufficient  to  charge  robbery  and  was  not 
ruled  and  the  information  held  good  in  duplicitous,  over  the  objection  that  it 
both  form  and  substance.  charged  in  one  count  two  offenses,  to 

8.  The  matter  to  be  supplied  within     wit,  assault  and  robbery. 
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« 

our  Lord  one  thousand  eight  hundred  and  ninety-nine^  with  force 
and  arms  in  the  parish  of  Orleans  aforesaid,  and  within  the  jurisdic- 
tion of  the  Criminal  District  Court  for  the  Parish  of  Orleans,  in  and 
upon  one  J.  C.  Donovan,  feloniously  did  make  an  assault,  and  the  said 
Donovan,  in  bodily  fear,  did  then  and  there  put,  and  twenty-five  dol- 
lars of  the  lawful  money  of  the  United  States  of  America,  of  the 
goods,  property,  money,  and  chattels  of  said  Donovati,  from  the  per- 
son and  against  the  will  of  him,  the  said  Donovan,  then  and  there 
feloniously  and  violently  did  steal,  take,  and  carry  away,  contrary  to 
the  form  of  the  Statute  of  the  State  of  Louisiana,  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same. 
[(^Signature  and  indorsements  as  in  Forfn  No.  10827. yi^ 

Form  No.  i  8  i  o  7.' 

(Precedent  in  State  v.  Lamb,  141  Mo.  301.)' 

[(^Commencement  as  in  Form  No.  10703.  ^Y 

That  Thomas  Lamb,  late  of  St.  Louis,  in  the  city  of  St.  Louis  afore- 
said, on  the  twenty-first  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six,  at  St.  Louis,  in  the  city  of  St. 
Louis  aforesaid,  with  force  and  arms,  in  and  upon  one  Andrew  Peter- 
son feloniously  did  make  an  assault,  and  the  said  Andrew  Peterson,  in 
fear  of  an  immediate  injury  to  his  person,  then  and  there  feloniously 
did  put,  and  by  force  and  violence  to  his  person  %17  lawful  money  of 
the  United  States,  of  the  value  of  %17,  all  of  the  goods  and  property 
of  the  said  Andrew  Peterson,  from  the  person  and  against  the  will  of 
the  said  Andrew  Peterson,  then  and  there,  with  force  and  violence  as 
aforesaid,  feloniously  and  violently  did  rob,  steal,  take  and  carry 
away,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State. 

[(Signature  and  indorsements  as  in  Form  No.  10703.  yy- 

Form  No.  i  8  i  o  8  .* 

(Precedent  in  State  v.  Peterson,  35  S.  Car.  279.)* 

(Venue  and  title  of  court  as  in  Form  No.  10718.) 

At  a  Court  of  General  Sessions  begun  and  holden  in  and  for  the 
County  of  Lexington,  in   the  State  of  South  Carolina,  at  Lexington 

1.  The  matter  to  be  supplied  within  robbed  in  common  with  a  partner  in 
[  ]  will  not  be  found  in  the  reported  business.  It  was  held,  however,  that 
case.  this  could  not  affect  the  validity  of  the 

2.  Missouri.—  Rev.  Stat.  (1899),  §  1893.  indictment. 

See  also  list  of  statutes  cited  supra,  4.  South  Carolina. — Crim.  Code  (1893), 

note  I,   p.  721;  and,   generally,  supra,  §  i:\i\etseg. 

note  3,  p.  731.  See  also  list  of  statutes  cited  supra, 

3.  It  was  sought  to  overthrow  this  note  i,  p.  721;  and,  generally,  supra, 
indictment    on    the   ground    of   failure  note  3,  p.  731. 

properly  to  aver  the  ownership  of  the  5.  This  indictment  is  not  the  indict- 
property  according  to  the  fact.  It  ment  in  the  case,  but  was  submitted 
was  shown  that  while  the  indictment  during  the  evidence  to  show  the 
charged  the  property  to  have  belonged  incompetency  of  one  of  the  defendants 
solely  to  the  one  person  robbed,  the  to  testify.  On  this  indictment  the  de- 
money    in    fact    belonged  to  the  party  fendant  had  been  convicted. 
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Court-house,  in  the  said  County  of  Lexington,  and  State  aforesaid,  on 
the  third  Monday  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-three,  the  jurors  of  and  for  the  county  afore- 
said, in  the  State  aforesaid,  upon  their  oath  present:  ^)\dX  Jordan 
Roberson,  late  of  the  State  and  county  aforesaid,  on  the  twenty-first 
day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-two,  with  force  and  arms,  in  the  county  and  State 
aforesaid,  in  and  upon  one  Dennis  Dreher,  in  the  peace  of  God  and 
the  said  State,  then  and  there  being,  feloniously  did  make  an  assault, 
and  him  the  said  Dennis  Dreher  did  then  feloniously  beat  and  strike 
and  put  in  fear  and  danger  of  his  life,  and  did  then  feloniously  and 
violently  steal,  take  and  carry  away  from  the  person  and  against  the 
will  of  the  said  Dennis  Dreher,  certain  money  of  the  said  Dennis 
Dreher,  to  wit,  one  piece  of  silver  money  of  the  denomination  and 
value  of  one  dollar,  of  the  proper  goods  and  chattels  of  the  said 
Dennis  Dreher,  against  the  form  of  the  act  of  the  general  assembly 
of  the  said  State  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State. 

R.  G.  Bonham,  Solicitor. 
{Indorsements. ) 

(2)  Of  Bank  or  Treasury  Notes. ^ 


1.  Bequisites  of  Indictment  or  Informa- 
tion,  Generally.  —  See,  supra,    note   3, 

p.  731- 

Denomination  of  Notes.  —  Where  the 
property  alleged  to  have  been  taken 
is  bank  notes  or  treasury  notes,  an 
indictment,  in  describing  the  notes, 
should  state  their  denomination  by 
the  use  of  the  word  denomination  or 
equivalent  words.  Arnold  v.  State,  52 
Ind.  281. 

Sufficient  Description.  —  "  One  (en-doU 
lar  bill,  one  /w^-doUar  bill  and  a  one- 
doUar  bill,  all  of  said  bills  being  paper 
money  of  the  currency  of  the  United 
States  of  America."  Thomas  v.  State, 
117  Ala.  84. 

"  Thirty  dollars  in  United  States 
paper  currency,  the  exact  description 
and  denomination  of"  which  is  to  the 
grand  jury  unknown."  Owens  z'.  State, 
104  Ala.  18. 

"  Three  bank-bills,  each  of  the  de- 
nomination of  five  dollars,  and  each 
of  the  value  oi  five  dollars."  Com.  v. 
ToUiver,  119  Mass.  312. 

"  Bank  bills,  of  banks  to  the  jurors 
aforesaid  unknown,  and  of  a  number 
and  denomination  to  the  jurors  afore- 
said unknown,  of  the  value  of  forty- 
nine  dollars."  Quinlan  v.  People,  (Su- 
preme Ct.  Gen.  T.)  6  Park.  Crim. 
(NY.)  9. 

"  One  wallet,  of  the  value  of  seventy- 
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five  cents,  one  United  States  note,  com- 
monly called  greenback,  of  the  value 
of  ten  dollars,  two  bills  purporting  to 
be  issued  by  some  national  bank,  so 
called,  of  the  value  oifive  dollars  each." 
McEntee  v.  State,  24  Wis.  43. 

Insufficient  Description. — One  currency 
note  of  the  value  and  denomination  of 
ten  dollars,  a  further  and  more  particu- 
lar description  of  which  is  to  the  grand 
jury  unknown,"  is  insufficient.  The 
country  of  which  the  note  was  cur- 
rency should  be  stated.  Winston  v. 
State,  9  Tex.  App.  143. 

Under  a  statute  providing  for  the 
robbery  or  larceny  of  promissory  notes 
for  the  payment  of  money,  an  indict- 
ment charging  the  stealing  of  '"two 
/<r«-dollar  notes  of  the  president,  di- 
rectors and  company  of  the  bank  of 
the  United  States  "  is  bad,  as  failing  to 
show  that  the  instruments  mentioned 
were  promises  for  the  payment  of 
money.     Com.  v.  Boyer,  i   Binn.  (Pa.) 

20t. 

It  has  been  held  that  the  word 
"greenback,"  being  a  nickname  or 
slang  word,  is  not  a  proper  denomina- 
tion in  an  indictment  for  the  larceny  of 
notes  called  by  that  name.  Wesley  v. 
State,  61  Ala.  282. 

Precedents.  —  In  Brown  v.  State,  120 
Ala.  342,  the  indictment  was  as  follows: 
"The  grand  jury  of  said  county  charge 
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Form  No.  18109.' 

(Precedent  in  Thomas  v.  State,  117  Ala.  84.)' 
\{yenue  and  title  of  court  as  in  Form  No.  10680.)Y 
The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  Henry  Thomas,  alias  Henry  Thomason,  and  Gertrude 
Tolliver,  feloniously  took  one  /^«-dollar  bill,  one  /'7£/<?-dollar  bill,  and  a 
^«^-dollar  bill,  all  of  said  bills  being  paper  money  of  the  currency  of 
the  United  States  of  America,  the  property  oi  Frank  Miller,  from  his 
person,  and  against  his  will,  by  violence  to  his  person,  or  by  putting 
him  in  such  fear  as  unwillingly  to  part  with  the  same,  against  the 
peace  and  dignity  of  the  state  oi  Alabama. 

[(^Signature  and  indorsements  as  in  Form  No.  10680. )]  •* 


Form  No.  18110.^ 

that  before  the  finding  of  this  indict-  roll  aforesaid,  on  the  second  day  of 
ment,  William  Brown  feloniously  took  June,  in  the  year  of  our  Lord  one 
one  two-diO\\2iX  United  States  treasury  thousand  eight  hundred  and  seventy- 
note  and  thirteen  dollars  in  the  silver  four,  at  Hart's  Location,  in  the  county 
coin  of  the  United  States,  a  further  de-     of    Carroll    aforesaid,    with    force  and 

arms  in  and  upon  one  Stephen  La- 
hiel,  of  said  Hart's  Location,  feloni- 
ously did  make  an  assault,  and  him 
the  said  Stephen  Lohiel  in  bodily  fear 
and  danger  of  his  life  then  and  there 
feloniously  did  put,  and  two  bank  bills 
for  the  payment  of  two  dollars  each, 
and  of  the  value  of  two  dollars  each,  of 
the  national  currency  of  the  United 
States,  and  tivo  United  States  treasury 
notes  of  the  value  of  two  dollars  each, 
of  the  goods,  chattels,  and  moneys  of 
him  the  said  Stephen  Lohiel,  from  the 
person  and  against  the  will  of  him  the 
said  Stephen  Lohiel,  then  and  there 
feloniously  and  by  violence  and  put- 
ting in  fear  did  steal,  take  and  carry 
away,  contrary  to  the  form  of  the 
statute."  It  was  held  that  this  indict- 
ment was  sufficient. 

1.  Alabama.  —  Crim.  Code  (1896),  § 

5479- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  721;  and,  generally,  supra, 
note  I,  p.  736. 

2.  This  indictment  was  demurred  to 
on  the  ground  that  the  property  alleged 
to  have  been  stolen  was  insufficiently 
described,  but  the  demurrer  was  over- 
ruled and  the  description  held  to  be 
sufficient. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  New  York. — Cook's  Pen.  Code 
(1901),  §  224  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  r,  p.  721;  and,  generally,  supra, 
note  I,  p.  736. 


scription  of  which  is  to  the  grand  jury 
unknown,  the  property  oi  Jasper  Hicks, 
from  his  person,  and  against  his  will, 
by  violence  to  his  person,  or  by  putting 
him  in  such  fear  as  unwillingly  to  part 
with  the  same."  It  was  held  that  this 
indictment  sufficiently  described  the 
note,  and  that  the  statement  as  to  a 
further  description  being  unknown  to 
the  jury  could  be  applied  only  to  the 
silver  coin. 

In  Com.  V.  Grifl5ths,  126  Mass.  252, 
the  indictment,  which  was  held  suf- 
ficient, alleged  that  the  defendants,  on 
the  nineteenth  day  of  May,  1878,  at 
Somerville,  made  an  assault  upon  John 
R.  Hogan,  and  ''one  promissory  note, 
then  and  there  of  the  currency  current 
in  said  Commonwealth,  of  the  value  of 
yfz'f  dollars,  one  other  promissory  note, 
then  and  there  of  the  currency  current 
in  said  Commonwealth,  of  the  value  of 
two  dollars;  one  other  promissory  note, 
then  and  there  of  the  currency  current 
in  said  Commonwealth,  of  the  value  of 
one  dollar,  all  of  the  moneys,  goods, 
and  chattels  and  personal  property  of 
the  %2i\A.  John  R.  Hogan,  from  the  per- 
son and  against  the  will  of  the  said 
John  R.  Hogan,  then  and  there  feloni- 
ously and  violently  did  rob,  steal,  take 
and  carry  away." 

In  State  w.  Gorham,  55  N.  H.  152,  the 
indictment,  omitting  the  formal  parts, 
was  as  follows:  "The  grand  jurors 
of  the  state  of  New  Hampshire,  upon 
their  oath,  present,  that  John  Gor- 
ham and  William  Mooney,  both  of 
Hart's  Location,  in  the  county  of  Car- 
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(Precedent  in  Quinlan  v.  People,  (Supreme  Ct.  Gen.  T.)  6  Park.  Criin. 

(N.  Y.)  lo.)' 

City  and  County  of  New  York,  ss. 

The  jurors  of  the  People  of  the  State  of  New  York,  in  and  for  the 
body  of  the  city  a^^ county  of  New  York,  upon  their  oath  present: 

That  Rosanna  Quinlan,  late  of  the  First  ward  of  the  city  of  New 
York,  in  the  county  of  New  York  aforesaid,  James  Quinlan,  Margaret 
E.  M.  Smith,  and  Catharine  Kinsley,  late  of  the  same  place,  on  the 
fourteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-two,  at  the  ward,  city  and  county  aforesaid,  with 
force  and  arms,  in  and  upon  one  Maria  Brannigan,  in  the  peace  of 
the  said  people  then  and  there  being,  feloniously  did  make  an  assault, 
and  bank  bills,  of  banks  to  the  jurors  aforesaid  unknown,  and  of  a 
number  and  denomination  to  the  jurors  aforesaid  unknown,  of  the 
value  oi  forty-nine  dollars,  of  the  goods,  chattels,  and  personal  prop- 
erty of  the  said  Maria  Brannigan,  from  the  person  of  said  Maria 
Brannigan,  and  against  the  will  and  by  violence  to  the  person  of  said 
Maria  Brannigan,  then  and  there  violently  and  feloniously  did  rob, 
steal,  take  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  Ne7v  York,  and  their  dignity. 

A.  Oakey  Hall,  District  Attorney. 

Form  No.  i  8  i  1 1  .* 

(Precedent  in  Acker  v.  Com.,  94  Pa.  St.  284.)* 

In  the  Court  of  Oyer  and  Terminer  and  General  Jail  Delivery  and 
Quarter  Sessions  of  the  Peace  for  the  county  of  Lehigh: 
Lehigh  Connty,  ss. :  ^/r/7  Sessions,  i87P. 

The  Grand  Inquest  of  the  Commonwealth  of  Pennsylvania,  inquir- 
ing for  the  county  of  Lehigh,  upon  their  oaths  and  affirmations, 
respectively  do  present,  that  Charles  Acker,  late  of  the  said  county, 
yeoman,  on  the  23d  day  of  October,  a.  d.  i2,78,  at  the  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
etc.,  then  and  there,  on  and  upon  one  August  Seeber  then  and  there 
being,  feloniously  did  make  an  assault,  and  him,  the  said  August 
Seeber,  in  bodily  fear  and  danger  of  his  life,  then  and  there  feloni- 
ously did  put,  and  one  /^//-dollar  bank  note  of  the  value  of  ten  do\- 
\3.rs,  four  ftve-doWdiV  bank  notes,  of  the  currency  of  the  United  States, 
of  the  value  of  y?z'^  dollars  each,  and  two  ^«^-dollar  bank  notes,  of 
the  currency  of  the  United  States,  of  the  value  of  one  dollar  each,  of 
the  goods  and  chattels,  moneys  and  property  of  him,  the  said  August 
Seeber,  then  and  there  feloniously  and  violently  did  rob,  seize,  steal, 

1.  This   indictment  was  objected  to  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 

on  the  ground  of  alleged  insufficiency  (1894),  p.  537,  §  379. 

in  the  description  of  the  property  stolen.  See  also  list  of  statutes  ched  supra, 

but  itwas  held  that  the  statement  that  note  i,  p.  721;  and,   generally,  supra, 

a  more  particular  description  was  un-  note  i,  p.  736. 

known  to  the  jurors  was  a  good  excuse  3.  This    indictment    was    sustained, 

for  the  absence  of  a  more  minute  de-  over  the  objection  that  a  taking  from 

scription,   and  the  indictment  was  ac-  the   person   and  against  the  will  was 

cordingly  upheld.  not  sufficiently  averred.     It  was  held 
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take  and  carry  away;  contrary  to  the  form  of  the  Act  of  the  General 
Assembly  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  Commonwealth  of  Pennsylvania. 
{(^Signature  and  indorsements  as  in  Form  No.  lOKlS.^Y' 

II.  BEING  ARMED  WITH  A  DANGEROUS  WEAPON.^ 


that  the  use  of  the  word   "rob"  sup- 
plied this  omission. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  For  statutes  relating  to  robbery  by  a 
person  armed  with  a  dangerous  weapon 
see  as  follows,  to  wit: 

Florida.  —  Rev.  Stat.  (1892),  §  2397. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  413. 

loxva.  —  Code  (1897),  §  4754. 

Massachusetts.  —  Rev.  Laws  (1902),  c. 
207,  §  17  ^/  seq. 

Michigan.  —  Comp.  Laws  (1897),  ^ 
1 1484. 

Minnesota.  —  Stat.  (1894),  §  6482. 

New  Mexico.  — Comp.  Laws  (1897),  § 
1085. 

New  York.  —  Cook's  Pen.  Code 
(1901),  §  228. 

Oregon. —  Hill's  Anno.   Laws  (1892), 

§  1741. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  537.  g  379. 

Texas.  —  Pen.  Code  (1895),  art.  856. 

Vermont.  — Stat.  (1894),  ^  49i3- 

Virginia.  — Code  (1887),  §  3674. 

West  Virginia. — Code  (1899),  c.  144, 
§  12. 

Wisconsin.  — Stat.  (1898),  S  4375- 

Bequisites  of  Indictment  or  Information, 
Generally.  —See  supra,  note  2,  p.  723. 

How  Weapon  was  Dangerous. — That 
defendant  was  armed  with  a  dangerous 
weapon,  to  wit,  "  a  pistol,"  without 
other  allegations  to  show  in  what  way 
it  was  dangerous,  is  sufficient.  Com. 
z/.  Cody,  165  Mass.  133. 

How  weapon  was  used  or  intended  to 
be  used  need  not  be  alleged.  Com.  v. 
Cody,  165  Mass.  133. 

Duplicity.  —  An  indictment  which  al- 
leges that  the  accused,  armed  with  a 
dangerous  weapon,  made  an  assault 
and  committed  robbery  with  intent  to 
kill  if  resisted,  is  not  bad  for  duplicity 
in  charging  robbery  and  also  assault 
with  intent  to  kill.  State  v.  Osborne, 
96  Iowa  281;  State  v.  Callahan,  96  Iowa 
304. 

Precedents.  —  In  Com.  v.  Mowry,  11 
Allen  (Mass.)  20,  the  indictment  charged 


that  George  L.  Mowry,  on  a  day  and  at 
a  place  named,  "  in  and  upon  one  John 
G.  Lewis  an  assault  did  make  and  the 
saidyif/zM  G.  Lewis  in  bodily  fear  and 
danger  of  his  life  then  there  did  put, 
and  sundry  bank  bills  amounting  to 
twenty-five  hundred  dollars  and  of  the 
value  of  tiventy-five  hundred  dollars,  of 
the  moneys  and  property  of  the  said 
John  G.  Leivis.  from  the  person  and 
against  the  will  of  the  said  John  G. 
Lewis  then  and  there  by  force  and  vio- 
lence did  rob,  steal,  take  and  carry 
away;  and  that  the  said  George  L.  Mowry 
was  then  and  there  armed  with  a  cer- 
tain dangerous  weapon,  to  wit,  metallic 
knuckles,  and  being  then  and  there  so 
armed  as  aforesaid,  the  sa^'xd  John  G. 
Lewis,  in  and  upon  the  face  of  him,  the 
ssiiAJohn  G,  Lewis,  then  and  there  did 
strike  and  wound."  The  indictment 
was  held  sufficient. 

In  State  v.  Dilley,  15  Oregon  70,  the 
indictment  was  as  follows:  "The  said 
Nelson  Dilley,  George  Simmons,  and 
Henry  Johns,  on  the  twenty-first  day  of 
August,  1866,  in  the  county  of  Marion, 
and  state  of  Oregon,  then  and  there 
being  armed  with  a  dangerous  weapon, 
to  wit,  a  pistol  loaded  with  powder  and 
ball,  did  then  and  there  feloniously 
commit  an  assault  upon  one  Ah  Sing, 
with  intent  if  resisted  to  kill  or  wound 
the  said  Ah  Sing,  and  then  and  there 
feloniously  took  three  iwen/y-dol\a.r  gold 
pieces  and  one  /i?«-dollar  gold  piece  of 
the  current  coin  of  the  United  States  of 
America  from  the  person  of  said  Ah 
Sing,  and  against  his  will."  This  in- 
dictment was  held  sufficient. 

In  Underwood  v.  State,  39  Tex. 
Crim.  409,  the  charging  part  of  the  in- 
dictment was  as  follows:  "  On  the  gth 
day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
ninety-six,  in  the  said  county  oi  //arris, 
in  the  state  of  Texas,  with  force  and 
arms,  then  and  therein  and  upon  /id. 
Sachs,  did  make  an  assault;  and  did 
then  and  there  by  the  said  assault,  and 
did  then  and  there  display  a  pistol,  the 
said  pistol  then  and  there  being  a  deadly 
weapon,  and  by  violence  to  the  said  £d. 
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Form  No.  i8  z  12.' 

(Precedent  in  State  v.  Brewer,  53  Iowa  735.)* 

\{Title  of  court  and  cause  as  in  Form  No.  10693. )Y 

The  grand  jury  of  the  county  of  Mills,  and  in  the  name  and  by  the 
authority  of  the  state  of  Jotva,  accuse  Houston  Brewer  of  the  crime 
of  robbery,  committed  as  follows: 

The  said  defendant,  on  the  SOth  day  of  August.,  a.  d.  i87P,  in  the 
county  and  state  aforesaid,  in  and  upon  one  E.  Morrison,  feloniously 
and  with  force  and  violence  [an  assault]*  did  make,  and  the  said 
E.  Morrison  in  bodily  fear  and  danger  of  his  life  then  and  there 
feloniously  did  put,  and  ten  dollars,  of  the  value  of  ten  dollars,  the 
property  of  the  said  E.  Morrison,  from  his  person  and  against  the 
will  of  the  said  E.  Morrison,  then  and  there  being  armed  with  a 
revolver,  feloniously  and  unlawfully  did  rob,  steal,  take  and  carry 
away, contrary  to  the  form  of  the  statute,  and  against  the  peace  and 
dignity  of  the  state  of  Iowa. 

'^Signature  and  indorsements  as  in  Form  No.  10698?)^ 

Form  No.  i  8  1 1 3 .' 

(Precedent  in  Breckinridge  v.  Com.,  97  Ky.  270.)* 
\(  Title  of  court  and  cause  as  in  Form  No.  10695.^]^ 
The  grand  jury  of  Ballard  county,  Kentucky,  [in  the  name]*  and 
by  the  authority  of  the  commonwealth  of  Kentucky,  accuse  James 
Breckinridge,  William  O' Bryan,  and  Frank  P.  Brown  of  the  crime  of 
robbery,  committed  in  the  manner  and  form  as  follows,  viz.:  The 
said  James  Breckinridge,  William  O' Bryan,  and  Frank  P.  Brown,  in 

5a^/6j,  and  by  putting  the  said  £■</.  5rtr,4j  employed     necessarily     involved     the 

in  fear  of  life  and  bodily  injury,  fraudu-  charge  that  an  assault  was  committed, 

lently  and  without  the  consent  of  the  3.  The  matter  to  be  supplied  within 

said  ^(/.   Sacks,   take   from   the   person  []  will  not  be  found  in  the  reported  case, 

and   possession  of  him,   the   said   Ed.  4.  The  matter  enclosed  by  []  will  not 

Sacks,  one  silver  quarter  dollar,   lawful  be  found  in  the  reported  case, 

money   of   the    United    States,    of   the  5.  Kentucky.  —  Stat.  (1894),  §  1159. 

value  of  twenty-five  cents,  and  trvo  dol-  See  also  list  of   statutes  cited  supra, 

lars  in  small  coin  money  of  the  United  note  2,  p.  739;  and,  generally,    supra. 

States,  of  the  value  of  two  dollars,   all  note  2,  p.  723. 

which  said  money  was  then  and   there  6.  This  indictment  was  demurred  to 

the  corporeal  personal  property  of  him,  on  the  ground  that  it  did  not  allege  the 

the  said  Ed.    Sacks,  with  the  intent  to  property  to  have   been  taken  from  the 

deprive  the  said  Ed.  Sacks  of  the  value  person  of  McNeal,  but  it  was  held  that 

thereof,  and  to  appropriate  the  same  to  the  indictment   was  a  sufficient  charge 

the  use  and  benefit  of  them,  the  said  Ed.  of  robbery.     In  the  opinion  it  is  stated 

Underwood  and  Joe  Burger,  contrary,"  that  "  this  indictment  appears  to  have 

etc.      No  objection   was   made   to  the  been  drawn  with  great  care,  embracing 

indictment.  and  charging  every  essential  element 

1.  Iowa.  —  Code  (1897),  §475.  of  the  crime  of  robbery.  *  *  *     With 
See  also  list  of  statutes  cited  supra,  these  statements  in  the  indictment,  all 

note   2,  p.  739;  and,   generally,  supra,  to  be  taken  as  true  on  demurrer,  we 

note  2,  p.  723.  not  only  think  it  certain  to  a  common 

2.  It  was  objected  that  this  indict-  intent,  to  a  person  of  common  under- 
ment  was  defective  in  not  charging  an  standing,  that  the  money  was  taken 
assault  in  the  commission  of  the  rob-  from  the  person  of  McNeal,  but  that  it 
bery.  It  was  held  to  be  unnecessary  is  impossible  to  draw  from  the  lan- 
to  charge  an  assault  in  express  terms,  guage  used  any  other  conclusion  than, 
and  that,   furthermore,    the   language  that  it  was  so  taken." 
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the  said  county  of  Ballard,  on  the  11th  day  of  November,  jS93,  and 
before  the  finding  of  this  indictment,  did  feloniously  take  from  [the 
person  of]  £.  B.  McNeal  nineteen  hundred  dio\\2,x'?,  {%l,90O),t\\^  same 
being  gold  and  silver  and  United  States  currency,  good  and  lawful 
money  of  the  United  States,  and  of  the  value  of  nineteen  hundred 
dollars  (^$1,900),  said  money  at  the  time  being  in  the  possession  of 
said  £.  B.  McNeal  as  the  agent  of  the  American  Express  Company^ 
and  others,  to  the  grand  jurors  unknown,  against  the  will  of  the 
said  E.  B.  McNeal,  and  by  force,  and  by  presenting  pistols  and 
other  weapons  at  him,  the  said  McNeal,  and  by  putting  him,  the 
said  McNeal,  in  the  fear  of  immediate  injury  to  his  person,  against 
the  peace  and  dignity  of  the  commonwealth  of  Kentucky. 
[(^Signature  and  indorsements  as  in  Form  No.  10695.')Y 

Form  No.  18114.' 

(Precedent  in  Com.  v.  Cody,  165  Mass.  134.)* 

\{Commencement  as  in  Form  No.  10699. yy- 

The  jurors  for  the  Commonwealth  oi  Massachusetts  on  their  oath 
present  thsit  Robert  /.  Cody,  otherwise  cdiWtd  Robert  Dalton,  otherwise 
called  Robert  /.  Davis,  otherwise  CdiWed  Robert  Dayin,  oi  Boston  afore- 
said, on  the  thirtieth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three,  at  Boston  aforesaid,  with 
force  and  arms,  in  and  upon  one  Albert  E.  Chadbourne,  feloniously  did 
make  an  assault,  and  the  said  Chadbourne,  in  bodily  fear  and  danger 
of  his,  said  Chadbourne's,  life,  then  and  there  feloniously  did  put,  and 
divers  promissory  notes  current  as  money  in  said  Commonwealth  of 
the  amount  and  of  the  value  in  all  of  one  hundred  dollars,  a  more 
particular  description  of  which  is  to  said  jurors  unknown,  divers 
coins  of  the  United  States  current  as  money  in  said  Commonwealth, 
of  the  amount  and  of  the  value  in  all  of  seventeen  dollars  and  fifty 
cents,  a  more  particular  description  of  which  is  to  said  jurors 
unknown,  of  the  property,  goods  and  chattels  of  the  said  Chadbourne, 
from  the  person  and  against  the  will  of  the  said  Chadbourne,  then  and 
there  feloniously  and  by  force  and  violence  did  rob,  steal,  take  and 
carry  away,  the  said  Cody,  so  otherwise  called  as  aforesaid,  being  then 
and  there  armed  with  a  dangerous  weapon,  to  wit,  a  pistol,  with 
intent,  if  then  and  there  resisted  by  the  said  Chadbourne,  the  said 
Chadbourne  then  and  there  to  maim  and  kill.  Against  the  peace  of 
said  Commonwealth,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

[(^Signature  and  indorsements  as  in  Form  No.  10699.')^- 

1.  The  matter  to  be  supplied  within  been  abandoned  by  the  prosecution 
[  ]  will  not  be  found  in  the  reported  and  trial  had  upon  this.  It  was  objected 
case.  to  the  form  of  this  charge  that  it  did 

2.  Massachusetts.  —  Rev.  Laws  (1902),  not   sufficiently    show    the    weapon    to 
c.  207,  ^  17.  have    been    dangerous.     It    was    con- 
See  also  list  of  statutes  cited  supra,  tended     that     the    indictment    should 

note  2,   p.   73g;  and,  generally,  supra,  allege    that     the    pistol    was    capped, 

note  2,  p.  723.  loaded,  etc.,  but  it  was  held  that  the 

3.  This  is  the  first  count  of  an  indict-  indictment  charged  all  that  was  neces- 
ment  originally  consisting  of  three  sary  and  that  the  form  was  similar 
counts,  the   second   and   third  having  to  well  established  precedents. 
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Form  No.  i  8  1 1  5  .> 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1003,  No.  10.) 
{Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *)  being 
armed  with  a  dangerous  weapon,  did  commit  an  assault  upon  one 
Richard  Roe,  with  intent,  if  resisted,  to  kill  or  wound  the  said  Richard 
Roe,  and  then  and  there  feloniously  took  a  gold  watch  (or  as  the  case 
may  be)  from  the  person  of  the  said  Richard  Roe,  and  against  his  will, 
contrary  (concluding  as  in  Form  No.  10115). 

Form  No.  i  8  1 1  6 .' 

{Commencing  as  in  Form  No.  18103,  and  continuing  down  to  \)  and 
then  and  there  by  using  and  exhibiting  a  firearm  and  deadly  weapon, 
to  wit,  a  pistol,  fraudulently  and  without  the  consent  of  the  said 
Richard  Roe  took  from  the  person  of  him,  the  said  Richard  Roe,  who 
was  the  owner  and  in  possession  thereof,  the  following  described 
property  {describing  property),  with  the  intent  {concluding  as  in  Form 
No.  18103). 

Form  No.  18117.* 
(Precedent  in  State  v.  Jackson,  26  W.  Va.  250.)* 

UVenue  as  in  Form  No.  10726. )Y 

The  jurors  of  the  State  of  West  Virginia  in  and  for  the  body  of 
the  county  of  Braxton  and  now  attending  the  said  court  upon  their 

oaths  present,  thdit  Harrison  Jackson  on  the  day  oi  October, 

iS78,  in  the  said  county,  he  the  said  Harrison  Jackson  being  then 
and  there  armed  with  a  dangerous  weapon,  to-wit,  with  a  loaded 
pistol,  on  one  William  J.  Fling,  feloniously  did  make  an  assault,  and 
him  the  said  William  J.  Fling,  in  bodily  fear  feloniously  did  put, 
and  silver  coin  of  the  value  %2.00,  of  the  goods  and  chattels,  money 
and  property  of  the  said  William  J.  Fling,  from  the  person  and 
against  the  will  of  the  said  William  J.  Fling,  then  and  there,  to-wit, 
on  the  day  and  year  aforesaid,  in  the  county  aforesaid,  feloniously 
and  violently  did  steal  and  carry  away,  against  the  peace  and  dignity 
of  the  State. 

[{^Signature  and  indorsements  as  in  Form  No.  10726.)]^ 

III.  BY  THREATENING  TO  DO  SOME  ILLEGAL  ACT.« 

Form  No.  18118.^ 
{Commencing  as  in  Form  No.  18103,   and  continuing  down  to  *)  did 

1.  Oregon.  —  Hill's"  Anno.  Laws  4.  This  indictment  was  held  suf- 
(1892),  §  1741  et  seq.  ficient. 

See  also  list  of  statutes  c\\.e<l  supra,  6.  The  matter  to  be  supplied  within  [] 

note  2,   p.   739;  and,   generally,  supra,  will  not  be  found  in  the  reported  case, 

note  2.  p.  723.  6.  Reqaisites  of  Indictment  or  Informa- 

2.  Texas.  —  Pen.  Code  (1895).  art.  856.  tion,  Generally.  —  See  supra,  note  2,  p. 
See  also  list  of  statutes  cited  supra,  723 

note  2,  p.   739;  and,  generally,  supra.  Threats  or  illegal  act  threatened  should 

note  2,  p.  723.  be  averred  with  reasonable   certainty. 

3     West   Virginia.  —  Code  (1899),   c.  Williams  v.  State,  13  Te.x.  App   285. 

144,  §  12.  7.    Texas.  —  Pen.  Code  (1895),  art.  857. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  2,   p.  739;  and,  generally,  supra,  note  i,  p.  721;  and,   generally,  supra, 

note  2,  p.  723.  note  6,  this  page. 
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unlawfully  threaten  to  do  an  illegal  act  injurious  to  the  character  (or 
person  or  property)  of  Richard  Roe,  viz.,  the  said  John  Doe  did  then 
and  there  threaten  (^Here  state  the  threat  as  made  and  the  act  threatened), 
and  he,  the  said  _/(?//«  Z^^i?,  did  then  and  there  by  means  of  said  threat 
to  do  said  illegal  act  as  aforesaid,  induce  the  said  Richand  Roe  to 
deliver  to  him,  the  said  John  Doe,  the  following  personal  property, 
to  wit,  {describe  the  property)-,  said  property  then  and  there  being 
the  corporeal  personal  property  of  the  said  Richard  Roe,  with  in- 
tent to  deprive  X\\&?,z\^  Richard  Roe  of  the  same  and  to  appropriate 
the  same  to  his,  the  said  John  Doe's,  own  use,  against  {concluding  as 
in  Form  No.  10721). 

IV.  IN  A  DWELLING-HOUSE. 

Form  No.  i  8  1 1  9  .* 

{Commencing  as  in  Form  No.  10686,  and  continuing  down  to"*)  in  the 
dwelling-house  of  one  Richard  Roe,  there  situate,  in  and  upon  Jane 
Roe,  the  wife  of  the  said  Richard  Roe,  then  and  there  being,  feloni- 
ously did  make  an  assault,  and  her,  the  said  Jane  Roe,  in  bodily 
fear  and  danger  of  her  life,  at  the  hundred  aforesaid,  in  the  county 
aforesaid,  in  the  dwelling-house  aforesaid,  then  and  there  feloniously 
did  put,  and  {give  a  particular  description  0/  the  property),  of  the  value 
oi  fifty  dollars,  of  the  money,  goods  and  chattels  of  the  said  Richard 
Roe  from  the  person  and  against  the  will  of  the  said  Jane  Roe,  at  the 
hundred  aforesaid,  in  the  county  aforesaid,  in  the  dwelling-house 
aforesaid,  then  and  there  feloniously  and  violently  did  seize,  take  and 
carry  away,  against  {concluding  as  in  Form  No.  10686). 


V.  Of  express  Car  of  train. 

Form  No.  i  8  1 2  c* 

(Precedent  in  State  v.  Kennedy,  154  Mo.  282.)' 

[{Venue  and  title  of  court  as  in  Form  No.  10703.) 

The  grand  jurors  for  the  state  of  Missouri  summoned  from  the 
body  of  the  county  of  Wright,  duly  impaneled,  sworn  and  charged  to 
inquire  within  and  for  the  body  of  the  county  of  Wright  and  state 
of  Missouri,  upon  their  oath  present  and  charge,]*  that  on  the  3d 
day  oi  January,  i899,  at  and  in  the  county  of  Wright  and  state  of 
Missouri,  John  F.  Kennedy,  having  then  and  there  feloniously  entered 
a  certain  railway  car,  to-wit,  a  baggage  and  express  car  of  the 
west-bound  passenger  train  No.  Jf.,  the  property  of  the  Kansas  City, 
Fort  Scott  and  Memphis  Railway  Company,  a  corporation   organized 

1.  Delaware. — Rev.  Stat.  (1893),  p.  note  i,  p.  721;  and,  generally,  supra, 
925,  c.  127,  §  14'.  note  2,  p.  723. 

See  also  list  of  statutes  cited  supra,  3.  This  was  the  third  count  in  the 

note  I,  p.  721.  indictment  and  was  held   sufficient  to 

2.  Missouri.  —  Rev.    Stat.    (1899),    i^  charge  the  offense  under  statute. 
1955.  4.  The  matter  enclosed  by  and  to  be 

See  also  list  of  statutes  cited  supra,     supplied  within  [  ]  will  not  be  found  in 

the  reported  case. 
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and  existing  under  the  laws  of  the  state  of  Missouri,  being  then  and 
there  run  and  operated  on  the  track  of  the  said  railway  company, 
did  then  and  there  in  and  upon  one  Henry  W.  Newton,  feloniously 
make  an  assault,  and  him  the  said  Hetiry  W.  Newton  in  fear  of  some 
immediate  injury  to  his  person  did  put,  and  by  force  and  violence, 
nitie  hundred  dollars,  all  of  the  goods  and  property  of  the  Southern 
Express  Company,  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Georgia,  and  the  said  nine  hundred  dollars 
being  then  and  there  in  the  care  and  custody  of  the  said  Henry  W. 
Newton,  and  he,  the  said  Henry  W.  Newton,  being  then  and  there 
the  employee  and  the  agent  of  the  Southern  Express  Company,  he,  the 
said  Johi  F.  Kennedy,  said  nine  hundred  dollars  lawful  money  of  the 
United  States  aforesaid,  the  property  of  the  Southern  Express  Com- 
pany aforesaid,  from  the  care  and  custody,  in  the  presence  and  against 
the  will  of  the  said  Henry  W.  Newton,  by  then  and  there  putting  him 
in  fear  of  some  immediate  injury  to  his  person,  then  and  there, 
feloniously  and  violently,  did  rob,  steal,  take  and  carry  away,  against 
the  peace  and  dignity  of  the  State. 

[(^Signature  and  indorsements  as  in  Form  No.  10703. )Y 


VI.  Of  mail  from  united  States  mail  Carrier. 

Form  No.  i  8 1 2  z  .* 

(Precedent  in  U.  S.  v.  Mays,  i  Idaho  765.)^ 

[In  the  District  Court  of  the  Second  Judicial  District  of  the  Terri- 
tory of  Idaho,  in  and  for  the  county  of  Ada,  February  Term,  a.  d. 
eighteen  hundred  and  seventy-nine. 

United  States  (indictment    for     Robbing 

against  >•  ^j^^  United  States  Mail  1* 

William  Mays  and  William  H.  Over  holt.  )  '^ 

The  said  defendants,  William  Mays  and  William  H.  Overholt,  are 
accused  by  the  grand  jury,  by  this  indictment,  of  the  crime  of  rob- 
bing a  United  States  mail  carrier,  of  the  United  States  mail,  com- 
mitted as  follows:  The  said  William  Af ays  and  William  H.  Overholt, 
on  the  twentieth  day  of  November,  i879,  at  the  county  of  Owyhee,  in 
the  territory  of  Idaho,  in  and  upon  one  Joseph  Goodwin,  the  said 
Joseph  Goodwin  then  and  there  being  a  carrier  of  the  United  States 
mail,  and  the  said  Joseph  Goodwin  then  and  there  having  the  said  mail 
in  his  possession,  feloniously  did  make  an  assault,  and  the  said 
Joseph  Goodwin,  in  bodily  fear  and  danger  of  his  life,  then  and 
there  feloniously  did  put,  and  of  the  said  mail  then  and  there  of  the 
property  of  the  United  States,  and  of  the  value  of  one  thousand  dol- 
lars, from  the  person  and  possession,  and   against   the  will  of  the 

1.  The  matter  to  be  supplied  within  statute  uses  the  words  "  put  his  life  in 
[]  will  not  be  found  in  the  reported  jeopardy"  this  indictment  uses  the 
case.  words  "danger  of   his   life."     It  was 

2.  United  States. — Rev.  Stat.  (1878),  held,  however,  that  the  difference  in 
§  5472.  expression  was  immaterial. 

3.  An  objection  was  made  to  this  in-  4.  The  matter  enclosed  by  [  ]  will  not 
dictment  on  the  ground  that  where  the  be  found  in  the  reported  case. 
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said  Joseph  Goodwin,  then  and  there  feloniously,  and  with  force 
and  violence,  did  rob,  take,  steal,  and  carry  away,  the  said  William 
Mays  and  Williavi  H.  Overholt  each  then  and  there  being  severally 
armed  with  a  dangerous  weapon,  to  wit,  a  gun,  with  intent,  if  then 
and  there  resisted  by  said  Joseph  Goodtvin,  the  said  Joseph  Goodwin 
then  and  there  to  kill,  [against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  government  of  the 
United  States  of  America. 

{^Signature  and  indorsements  as  in  Form  No.  10690.  y^ 

Form  No.  18122." 

(Precedent  in  U.  S.  v.  Wilson,  7  Pet.  (U.  S.)  151.)* 

[(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  10732.)^^ 

The  grand  inquest  of  the  United  States  of  America  inquiring  for  the 
eastern  district  of  Pennsylvania,  upon  their  oaths  and  affirmations, 
respectively  do  present,  X.\-\dt.t  Jai?ies  Porter,  otherwise  csiWed  James 
May,  late  of  the  eastern  district  aforesaid,  yeoman,  and  George  Wilson^ 
late  of  the  eastern  district  aforesaid,  yeoman,  on  the  6th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-tiine,  at  the  eastern  district  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  with  force  and  arms  in  and  upon  one  Samuel 
M'Crea,  in  the  peace  of  God  and  of  the  United  States  of  America  then 
and  there  being,  and  then  and  there  being  a  carrier  of  the  mail  of  the 
United  States,  and  then  and  there  entrusted  therewith,  and  then  and 
there  proceeding  with  the  said  mail  from  the  city  of  Philadelphia  to 
the  borough  of  Reading,  feloniously  did  make  an  assault,  and  him  the 
said  Samuel  M'Crea  in  bodily  fear  and  danger  then  and  there  felo- 
niously did  put,  and  the  said  mail  of  the  United  States  from  him  the 
said  Samuel  M'Crea  then  and  there,  feloniously,  violently  and  against 
his  will,  did  steal,  take  and  carry  away,  contrary  to  the  form  of  the 
act  of  congress  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

And  the  inquest  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  sdim&  James  Porter,  otherwise  called 
James  May,  and  the  said  George  Wilson,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  the  eastern  district  aforesaid  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms  in  and  upon 
the  Said  Samuel  M'Crea,  then  and  there  being  a  carrier  of  the  mail 
of  the  United  States,  and  then  and  there  intrusted  therewith,  felo- 
niously did  make  an  assault,  and  him  the  said  carrier  of  the  said 
mail  then  and  there  feloniously,  violently,  and  against  his  will,  did 
rob,  contrary  to  the  form  of  the  act  of  congress  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United  States 
of  America. 

[(^Signature  and  indorsements  as  in  Form  No.  10732.^^' 

1.  The  matter  to  be  supplied  within  2.  United  States.  —  Rev.  Stat.  (1878), 
[  ]  will  not  be   found  in  the  reported    §  5472. 

case.  3.  The  sufficiency  of  this  indictment 

was  not  questioned. 
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VII.  ON  OR  NEAR  A  HIGHWAY.! 
Form  No.  18123.* 

{Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  on 
the  highway  there  leading  from  {describe  the  road  or  streef),  in  and 
up3n  one  Richard  Roe,  there  being,  feloniously  did  make  an  assault 
and  him  the  said  Richard  Roe,  in  bodily  fear  and  danger  of  his  life, 
at  the  hundred  aforesaid,  in  the  county  aforesaid,  on  the  highway 
aforesaid,  then  and  there  feloniously  did  put  and  {give  a  particular 
description  of  the  property),  of  the  value  oi  fifty  dollars  of  the  money, 
goods  and  chattels  of  the  said  Richard  Roe,  from  the  person  and 
against  the  will  of  the  said  Richard  Roe,  at  the  hundred  aforesaid, 
in  the  county  aforesaid,  on  the  highway  aforesaid,  then  and  there 
feloniously  and  violently  did  seize,  take  and  carry  away,  against 
{concluding  as  in  Form  No.  10686'). 


VIII.  Attempt  to  commit  robbery. 

Form  No.  18124.^ 

(Precedent  in  State  v.  Shields,  13  S.  Dak.  466.)* 

\{Commencement  as  in  Form  No.  10719.)]^    That  James  Shields,  late 
of  said  county,  yeoman,  on  the  13th  day  of  December,  in  the  year  [of 


1.  On  or  Near  Highway.  —  An  indict- 
ment for  highway  robbery  may  charge 
that  the  robbery  was  committed  either 
on  or  near  the  highway.  State  v. 
Anthony,  7  Ired.  L.  (29  N.  Car.)  234; 
State  V.  Cowan,  7  Ired.  L.  (29  N.  Car.) 

239- 

Precedent.  —  In  State  v.  Stewart,  i 
Penn.  (Del.)  433,  the  indictment,  omit- 
ting the  formal  parts,  was  as  follows: 

"The  grand  inquest  for  the  state  of 
Delaware,  and  the  body  of  New  Castle 
county,  on  their  oath  and  affirmation, 
respectively,  do  present  that  Robert 
Stewart,  late  of  IVilmington  hundred, 
in  the  county  aforesaid,  a.ndfohn  Nor- 
ton, late  of  Wilmington  hundred,  in  the 
county  aforesaid,  on  the  twenty-eighth 
day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
eight,  with  force  and  arms  at  the  hun- 
dred aforesaid,  in  the  county  aforesaid, 
near  the  highway  there  leading  from 
Poplar  street  to  Lombard  street,  in  the 
city  of  IVilmington,  at  the  county  afore- 
said, and  known  as  Fifth  street,  in 
and  upon  one  Chang  Lee,  there  being, 
feloniously  did  make  an  assault,  and 
him,  the  said  Chang  Lee,  in  bodily  fear 
and  danger  of  his  life,  at  the  hundred 
aforesaid,  in  the  county  aforesaid,  near 
the  highway  aforesaid,  then  and  there 
feloniously  did  put,  and  sundry  coins, 
the  denomination  of  which    is  to   the 


jurors  aforesaid  unknown,  of  the  aggre- 
gate value  of  three  dollars,  lawful 
money  of  the  United  States  of  America, 
of  the  money,  goods  and  chattels  of  the 
said  Chang  Lee,  from  the  person  and 
against  the  will  of  the  said  Chang  Lee, 
at  the  hundred  aforesaid,  in  the  county 
aforesaid,  near  the  highway  aforesaid, 
then  and  there  feloniously  and  vio- 
lently  did  seize,  take  and  carry  away 
against  the  form  of  an  act  of  the  genera.! 
assembly,  in  such  case  made  and  pro- 
dided,  against  the  peace  and  dignity 
of  the  state." 

In  this  case  the  prosecution  against 
Norton  was  abandoned.  It  was  proved 
that  the  crime  was  committed  in  a 
building  used  as  a  place  of  business, 
facing  on  the  street.  It  v/as  therefore 
held  that  the  defendant  Stewart  could 
not  be  convicted  of  robbery  on  or  near 
a  highway,  but  might  be  convicted  of 
simple  robbery. 

2.  Delaware.  —  Rev.  Stat.  (1893),  p. 
925,  c.  127,  §  14. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  721;  and,  generally,  supra, 
note  I,  this  page. 

3.  See,  generally,  supra,  note  i,  p. 
721. 

4.  This  indictment  was  held  sufficient. 
6.  The  matter  to  be  supplied  within 

[  ]  will  not   be  found  in  the  reported 
case. 
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our  Lord]  i899,  at  the  county  of  Minnehaha  and  State  of  South  Dakota^ 
aforesaid,  in  and  upon  one  Gustav  Dreger,  did  then  and  there  will- 
fully, unlawfully  and  feloniously,  and  with  force  and  arms,  make  an 
assault,  with  the  intent  certain  personal  property,  viz.  current  money 
of  the  United  States  to  the  amount  and  of  the  value  of  one  dollar, 
and  one  watch  and  chain  of  the  value  of  forty  dollars,  all  of  which 
said  personal  property  was  then  and  there  the  property  of  and  in  the 
possession  of  sa\d  Gustav Dreger,  ivom.  the  person  and  against  the 
will  of  the  said  Gustav  Dreger  then  and  there  unlawfully,  willfully 
and  feloniously,  by  means  and  use  of  force,  to  steal,  take  and  carry 
away,  [contrary  {concluding  as  in  Form  No.  lOllS).^ 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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See  the  title  RIOT,  ROUT,  AND    UNLAWFUL  ASSEMBLY, 

ante,  p.  678. 


SABBATH. 

See  the  title  SUNDA  V  AND  SUNDA  Y  LA  WS. 


SALES. 

By  Harold  N.  Eldridge, 

I.  ACTION  BY  VENDOR,  750. 

1.  For  Price  of  Goods  Sold,  750. 

a.  Complaint,  Declaration  or  Petition,  751. 

(i)  By  Vendor,  752. 

{a)  For  Cash,  753. 

aa.    Where  No  Part  of  Price  has  been 
Paid,  754. 
(aa)  In  General,  755. 

aaa.   Cattle,  756. 
bbb.   Corn,  757. 
ccc.  Machine,  757. 
ibb")   Where  Sale  was  Subject  to 
Approval  of  Third  Person, 

758- 
bb.    Where    Part    of    Price    has    been 
Paid,  759. 
(^)  On  Credit,  760. 
(2)  By  Assignee  of  Vendor,  761. 

b.  Affidavit  of  Defense,  764. 

c.  Answer  or  Plea,  766, 

(i)  Breach  of  Warranty,  766. 
(2)  Fraudulent  Representation,  770. 
«.    To    Recover    Goods  for   Noncompliance   with    Conditions   of 
Sale,  772. 

a.  In  General,  772. 

b.  Against  Sheriff  Who  Holds  Goods  Under  a  Warrant  of 

Attachment  Against  Property  of  Vendee,  774. 
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8.    Upon  Breach  of  Executory  Contract  of  Sale,  775. 

a.  For  Damages  for  Refusal  of  Vendee  to   Complete  Con- 

tract, 775. 

(i)  Complaint,  Declaration  or  Petition,  776. 
(a)  In  General,  777. 
aa.  Apples,  778, 
bb.   Coal,  779. 
cc.  Corn,  780. 

(aa)  In  General,  780. 
{bb)    Where  Part  Payment  Suf- 
ficient to  Prevent    Opera- 
tion of  Statute  of  Frauds 
has  been  Made,  781. 
dd.  Iron  Ore,  782. 
ee.   Machinery,  784. 
ff.    Wheat,  784. 
(J>)  Shares  of  Stock  Which   Vendee  had  Previ- 
ously Sold  Vendor  on  Understanding  that 
Such    Shares    would    be    Bought   Back 
if  Vendor  So  Desired,  785. 
(2)  Answer,  787. 

b.  For  Balance  of  Purchase  Price,   Where  Vendor  Elects  to 

Resell  Property  at  Auction  on  Account  of  Vendee  and 
Hold  Him  Responsible  for  Balance  of  Purchase  Price, 
788. 

II.  ACTION  BY  VENDEE,  790. 

1,  For  Damages  for  Nondelivery  of  Goods  Purchased,  790. 
a.  In  General,  790. 

(i)  Complaint,  Declaration  or  Petition,  790. 

(a)    Where  No  Part  of   Goods   has   been   De- 
livered, 792. 
aa.  In  General,  793, 

(aa)  Flour,  794. 
ibb)    Wheat,  795. 
bb.  Alleging  Special  Damage,  796. 
(J))   Where  Part  of  Goods  has  been  Delivered, 

797- 

aa.   In  General,  798. 

{aa)  Barley,  799. 
{bb)   Grapes,  800. 
bb.  Where  Property  Purchased  was  to  be 
Consumed   on    Vendor  s    Premises, 
800. 
(2)  Answer  that  Vendee  Became  Insolvent,  802. 
b.    Where    Certain    Goods  were  Delivered,    but   were  Not 
Accepted  by  Vendee  on  Ground  of  Inferiority  in  Quality 
to  Goods  Purchased,  803. 
(i)  Plank,  803. 
(2)  Skins,  804. 
a.  For  Breach  of  Warranty  in  Sale  of  Goods,  806. 
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a.  At  Common  Law,  807. 

(i)  Ex  Contractu,  811. 
(2)  Ex  Delicto,  815. 

b.  Under  Codes  and  Practice  Acts,  819. 

(i)  Abstract  Books,  2)i(). 

(2)  Cloths,  820. 

(3)  Machinery,  822. 

(a)  Engine,  822. 
(^)  Harvester,  822. 

(4)  Skins,  823. 

(5)  Stallion,  824. 

CROSS-REFERENCES. 

y^?/'  Forms  relating  to   Sales  by  Auctioneers,  see  the  title  A  UCTLON- 

EERS,\o\.  2,  p.  1067. 
For  Forms  relating  to  Fraudulent  Representations  in  the  Sale  of  Goods, 

see  the  title  DECEIT  {ACTION  0F\  vol.  6,  p.  106. 
For  other  Forms  in  Actiotis  to  Recover  Contract  Price  for  Goods  Sold, 

see  the  title  GOODS  SOLD,  vol.  8,  p.  1003. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  ACTION  BY  VENDOR. 

1.  For  Price  of  Goods  Sold.i 


1.  Form  of  Action  —  At  Common  Law  — 

/«  General.  —  Where  title  to  the  subject- 
matter  of  the  contract  of  sale  has  passed 
to  the  purchaser,  indebitatus  assumpsit 
lies  to  recover  the  contract  price.  Brand 
V.  Henderson,  107  111.  141;  Seckel  v. 
Scott,  66  111.  106;  Burnham  v.  Roberts, 
70  111.  19;  Eggleston  v.  Buck,  24 
111.  262;  Pool  V.  Tuttle.  II  Me.  468; 
Hart  V.  Tyler,  15  Pick.  (Mass.)  171; 
Knight  V.  New  England  Worsted  Co.,  2 
Cush.  (Mass.)  271;  Stearns  v.  Wash- 
burn, 7  Gray  (Mass.)  187;  McGraw  v. 
Sturgeon,  29  Mich.  426;  Richards  v. 
Burroughs,  62  Mich.  117;  Begole  v.  Mc- 
Kenzie,  26  Mich.  470;  New  Orleans, 
etc.,  R.  Co.  V.  Pressley,  45  Miss.  66; 
Messer  v  Woodman,  22  N.  H.  172; 
Gordon  v.  Norris,  49  N.  H.  376;  Bailey 
V.  Smith,  43  N.  H.  141;  Reynolds  v. 
Cleveland,  4  Cow.  (N.  Y.)  2S2;  Colum- 
bia Bank  v.  Patterson,  7  Cranch  (U.  S.) 
299. 

But  notwithstanding  indebitatus  as- 
sumpsit lies,  plaintiff  may  recover  the 
contract  price  under  a  special  count  on 
the  contract.  Begole  v.  McKenzie,  26 
Mich.  470. 

In  Knight  v.  New  England  Worsted 
Co.,  2  Cush.  (Mass.)  271,  the  court 
says,    "the    general    rule    is,  notwith- 


standing goods  have  been  sold  under  a 
special  agreement,  yet,  if  the  agreement 
has  been  executed  and  all  the  terms 
and  conditions  complied  with,  it  has 
ceased  to  be  executory  and  has  re- 
sulted in  a  debt,  or  duty  to  pay  money, 
and  therefore  the  vender  may  recover 
thereon  in  a  count  in  indebitatus  as- 
sumpsit." 

Payment  in  Other  Way  than  Money.  — 
Where  there  is  a  special  agreement  to 
pay  in  any  other  way  than  money  for 
the  goods  sold,  such  agreement  must 
be  specially  declared  on.  Clements  v. 
Eslava,  4  Port.  (Ala.)  502;  Bernard  v. 
Dickins,  22  Ark.  351;  Bertrand  v.  Byrd, 
5  Ark.  651;  Goldsmith  v.  Greenly,  7 
Houst.  (Del.)  371;  Slayton  v.  McDonald, 
73  Me.  50;  Ranlett  v.  Moore.  21  N.  H. 
336;  Mitchell  V.  Gile,  12  N.  H.  390. 

Goods  Sold  and  Delivered. — A  count 
in  indebitatus  assumpsit  for  goods  sold 
and  delivered  lies  where  title  has  passed 
to  the  purchaser  and  there  has  been  a 
delivery.  Gilliam  v.  Towles,  15  Ark. 
64;  Burnham  v,  Roberts,  70  111.  19; 
McEwen  v.  Morey,  60  111.  32;  Ward  v. 
Taylor,  56  111.  494;  Atwood  v.  Lucas, 
53  Me.  508;  Moody  v.  Brown,  34  Me. 
107;  Edmunds  v.  Wiggin.  24  Me.  505; 
Benjamin  v.  Dockham,  134  Mass.  418; 
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Nichols  z/.  Morse,  too  Mass.  523;  Stearns 
V.  Washburn,  7  Gray  (Mass.)  187; 
Richards  v.  Burroughs,  62  Mich.  117; 
Begole  V.  McKenzie,  26  Mich.  470; 
Weston  V.  McDowell,  20  Mich.  353; 
Gordon  v.  Norris,  49  N.  H.  376;  Young 
V.  Woodward,  44  N.  H.  250;  Bailey  v. 
Smith,  43  N.  H.  141;  Messer  v.  Wood- 
man, 22  N.  H.  172;  Clark  v.  Imlay,  12 
N.  J.  L.  iig;  Dexter  v.  Bevins,  42  Barb. 
(N.  Y.)  573;  Outwaterz'.  Dodge,  7  Cow. 
m.  Y.)  85;  Hague  v.  Porter,  3  Hill  (N. 
Y.)  141;  Yohe  V.  Rovertson,  2  Whart. 
(Pa.)  155;  Ganson  v.  Madigan,  13  Wis. 
67.  And  this  count  may  be  maintained 
where  the  goods  have  been  delivered 
to  a  third  person  at  the  request  of  the 
purchaser.  Graham  v.  Sadlier,  60  111. 
App.  522;  Walker  v.  Richards,  41  N.  H. 
38S;  Rogers  v.  Verona,  i  Bosw.  (N.  Y.; 
417.  But  see  contra  Williams  7>.  Chad- 
bourne,  6  Cal.  559. 

Goods  Bargained  and  Sold.  —  A  count 
in  indebitatus  assumpsit  for  goods  bar- 
gained and  sold  lies  where  title  has 
passed  to  the  purchaser  and  there  has 
been  no  delivery.  Seckel  v.  Scott,  66 
111.  106;  Braud  v.  Henderson,  107  111. 
14T;  Atwood  V.  Lucas,  53  Me.  508;  Mid- 
dlesex Co.  V.  Osgood,  4  Gray  (Mass.) 
447;  Stearns  v.  Washburn,  7  Gray 
(Mass.)  187;  Turner  v.  Langdon,  112 
Mass.  265;  Goddard  v.  Binney,  115 
Mass.  450;  Frazier  v.  Simmons,  139 
Mass.  531;  Gordon  v.  Norris,  49  N.  H. 
376;  Bailey  v.  Smith,  43  N.  H.  141; 
Newmarket  Iron  Foundry  v.  Harvey, 
23  N.  H.  395;  Doremus  v.  Howard,  23 
N.  J.  L.  390. 

Under  the  Code —  Generally.  —  A  com- 
plaint or  petition  substantially  in  the 
form  of  a  declaration  in  indebitatus 
assumpsit  at  common  law  has  been 
held  sufficient  under  the  codes  of  sev- 
eral states.  Magee  v.  Kast,  49  Cal. 
141;  Abadie  v.  Carrillo,  32  Cal.  172; 
Freeborn  v.  Glazer,  10  Cal.  337;  Wilcox 
V.  Jamieson,  20  Colo.  158;  Emslie  v. 
Leavenworth,  20  Kan.  562;  Meagher  v. 
Morgan,  3  Kan.  372;  Pioneer  Fuel  Co. 
V.  Hager,  57  Minn.  76;  Solomon  v.  Vin- 
son, 31  Minn.  205;  McManus  v.  Ophir 
Silver  Min.  Co.,  4  Nev.  15;  MofTet  v. 
Sackett,  18  N.  Y.  522:  Allen  v.  Patter- 
son, 7  N.  Y.  476;  Betts  V.  Bache,  (N.  Y, 
Super.  Ct.  Spec.  T.)  14  Abb.  Pr.  (N.  Y.) 
279;  Graham  v.  Camman,  5  Duer  (N. 
Y.)  697;  Cudlipp  V.  Whipple,  4  Duer 
(N.  Y.)  610;  Chesbrough  v.  New  York, 
etc.,  R.  Co.,  (Supreme   Ct.   Spec.   T.) 


13  How.  Pr.  (N.  Y.)  557;  Grannis  v. 
Hooker,  29  Wis.  65.  See,  however, 
contra,  the  early  cases  of  Holgate  v. 
Broome,  8  Minn.  243;  Foerster  v.  Kirk- 
patrick,  2  Minn.  210,  which  were  over- 
ruled in  Solomon  v.  Vinson,  31  Minn. 
205. 

In  Oregon,  the  practice  of  declaring 
for  the  contract  price  as  at  common 
law  was  criticised  in  Bowen  v.  Emmer- 
son,  3  Oregon  452. 

Specific  Facts  Stated.  —  While  a  com- 
plaint substantially  in  the  form  of  a 
declaration  in  indebitatus  assumpsit  is 
sufficient  under  the  code,  it  is  usual  to 
state  the  specific  facts  constituting  the 
cause  of  action.  Wilcox  v.  Jamieson, 
20  Colo.  158. 

1.  Requisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  title  Complaints,  vol.  4,  p.  1019: 
Declarations,  vol.  6,  p.  244. 

Indebtedness.  —  It  is  the  practice  to 
aver  that  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum.  Magee  v. 
Kast,  49  Cal.  141;  Abadie  v.  Carrillo, 
32  Cal.  172;  Wilcox  V.  Jamieson,  20 
Colo.  158;  Johnson  v.  Kilgore,  39  Ind. 
147;  Pioneer  Fuel  Co.  v.  Hager,  57 
Minn.  76;  Solomon  v.  Vinson,  31  Minn. 
205;  S.  C.  Herbst  Importing  Co.  v. 
Hogan,  16  Mont.  384.  And  this  aver- 
ment has  been  held  not  to  be  a  mere 
statement  of  a  conclusion  of  law. 
Solomon  v.  Vinson,  31  Minn.  205  (over- 
ruling Holgate  V.  Broome,  8  Minn.  243; 
Foerster  v.  Kirkpatrick,  2  Minn.  210); 
Allen  V.  Patterson,  7  N.  Y.  476  {criti- 
cized in  Bowen  v.  Emmerson,  3  Oregon 
452). 

In  S.  C.  Herbst  Importing  Co.  v. 
Hogan,  16  Mont.  384,  the  complaint 
contained  the  following  allegation: 
"  for  a  first  cause  of  action  against  de- 
fendant,   plaintiff    says    defendant    is 

indebted    to    ,    in    the    sum    of," 

etc.  The  court  said,  "  the  first  count 
of  plaintiff's  complaint  is  fatally  de- 
fective, and  upon  a  general  demurrer 
it  should  have  been  so  held.  The 
plaintiff  nowhere  pleads  any  indebted- 
ness by  the  defendant  to  plaintiff,  or 
to  anyone  else.  This  omission  m.ny 
have  been  a  clerical  error,  but  it  is 
none  the  less  material." 

Value  of  Goods  Sold.  —  An  allegation 
that  defendant  is  indebted  to  plaintiff 
for  goods  sold   in  a  certain  sum   suf- 
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ficiently  shows  that  the  goods  amount  in 
value  to  that  sum.  Abadie  v.  Carrillo, 
32  Cal.  172;  Wilkins  v.  Stidger,  22  Cal. 
231;  Solomon  v.  Vinson,  31  Minn.  205; 
Allen  V.  Patterson,  7  N.  Y.  476. 

On  a  contract  in  writing  for  the  de- 
livery of  a  specified  quantity  of  mer- 
chandise, at  a  fixed  price,  if  the  pur- 
chaser receive  more  than  he  is  entitled 
to  he  must  pay  for  the  excess  what  it  is 
worth,  whether  he  had  knowledge  of  it 
or  not.  But  in  a  suit  upon  such  con- 
tract, to  entitle  the  plaintiff  to  recover 
for  the  excess,  the  petition  should 
allege  the  value  thereof.  Caldwell  v. 
Dawson,  4  Met.  (Ky.)  121. 

Sale  of  Goods  —  Generally,  —  That 
goods  were  sold  to  defendant  must  be 
averred.  Magee  v.  Kast.  49  Cal.  141; 
Abadie  7'.  Carrillo,  32  Cal.  172;  Mer- 
shon  V.  Randall,  4  Cal.  324;  Burnham 
V.  Roberts,  70  111.  19;  Allen  v.  Patter- 
son, 7  N.  Y.  476;  Phillips  V.  Bartlett,  9 
Bosw.  (N.  Y.)  678;  Duzan  v.  Meserve, 
24  Oregon  523;  Love  v.  Doak,  5  Tex. 

343- 

Sale  on  Information  and  Belief.  — 
There  is  no  objection  to  staling  the 
sale  of  the  goods  on  information  and 
belief,  as  they  may  have  been  sold  by 
plaintiff's  clerk  or  agent.  St.  John  v. 
Beers,  (Supreme  Ct.  Spec.  T.)  24  How. 
Pr.  (N.  Y.)  377. 

By  Whom  Sold.  —  It  must  be  alleged 
that  goods  were  sold  by  plaintiff. 
Pioneer  Fuel  Co.  v.  Hager,  57  Minn. 
76;  S.  C.  Herbst  Importing  Co.  v. 
Hogan,  16  Mont.  384.  Or  by  someone 
in  his  behalf.  S.  C.  Herbst  Importing 
Co.  V.  Hogan.  16  Mont.  384. 

A  complaint  which  alleges  "that  de- 
fendant is  indebted  to  the  plaintiff  in 
the  sum  of  %j2i.2j  upon  an  account  for 
goods  sold  and  delivered  to  him  at  his 
instance  and  request"  is  insufficient. 
"The  common-law  form  required  the 
declaration  to  state  that  the  defendant 
is  indebted  to  plaintiff  in  a  sum  named 
for  goods  sold  by  the  plaintiff  to  the  de- 
fendant." Pioneer  Fuel  Co,  v.  Hager, 
57  Minn.  76. 

Ownership  of  Goods.  —  That  goods  be- 
longed to  plaintiff  need  not  be  alleged. 
That  is  sufficiently  implied  by  an  al- 
legation of  sale  and  delivery.  Phillips 
V.  Bartlett,  9  Bosw.  (N.  Y.)  678. 

In  Duzan  v.  Meserve,  24  Oregon  523, 
it  was  held  that  a  complaint  which  al- 
leged a  sale  of  plaintiff's  right,  title 
and  interest  in  certain  chattels,  and  a 


taking  possession  by  defendant,  was 
sufficient  without  showing  what  interest 
plaintiff  owned. 

Place  of  Sale.  —  It  is  not  necessary  to 
state  where  the  goods  were  sold.  Beh- 
low  V.  Shorb,  91  Cal.  141. 

Description  of  Goods  Sold.  —  The  decla- 
ration may  be  in  general  for  goods, 
etc.,  sold  and  delivered  without  speci- 
fying the  particular  description  of 
goods.    Snodgrass  v.  Broadwell,  2  Litt. 

(Ky.)353- 

Delivery  —  Generally.  —  Where  the  ac- 
tion is  for  goods  sold  and  delivered, 
delivery  must  of  course  be  alleged. 
Burnham  v.  Roberts,  70  111.  19;  Love  v. 
Doak,  5  Tex.  343.  And  delivery  must 
be  alleged  where  the  contract  of  sale 
provides  for  delivery  before  payment. 
Barron  v.  Frink,  30  Cal.  486;  Morton  v. 
Smith,  4  T.  B.  Mon.  (Ky.)  313;  Willis 
V.  Morse,  (Supreme  Ct.  Gen.  T.)  26  N. 
Y.  St.  Rep.  875.  Unless  delivery  can- 
not be  made  by  reason  of  some  fault  of 
defendant,  in  which  case  it  must  be 
shown  that  plaintiff  was  ready  and 
offered  to  deliver.  Barron  v.  Frink,  30 
Cal.  486;  Dana  v.  King.  2  Pick.  (Mass.) 
155;  Kaufman  z/.  Canary,  (Supreme  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  302;  Hawley 
V.  Kenoyer,  I  Wash.  Ter.  609. 

In  Morton  v.  Smith,  4  T.  B.  Mon. 
(Ky.)  313,  which  was  an  action  on  a 
covenant  for  the  price  of  tobacco,  to  be 
delivered  at  New  Orleans  and  to  be  paid 
on  a  day  subsequent,  it  was  held  that 
an  averment  of  an  offer  to  deliver  with- 
out showing  a  delivery  or  why  it  was 
not  in  fact  made  was  insufficient. 

To  Third  Person.  —  The  allegation 
of  delivery  to  the  defendant  would  seem 
to  be  sufficient  in  a  common  count,  even 
when  the  delivery  was  to  a  third  per- 
son at  the  defendant's  request.  Ben- 
jamin V   Dockham,  134  Mass.  418. 

In  Rogers  v.  Verona,  i  Bosw.  (N.  Y.) 
417,  the  court  says: 

"  It  is  too  plain,  we  think,  to  admit 
of  controversy,  that  where  a  defendant 
purchases  goods,  which  by  his  direc- 
tion are  delivered  to  a  third  person,  he 
is  liable  for  the  value  thereof,  as  for 
goods  sold  and  delivered  to  him.  That 
before  the  code  of  procedure  a  re- 
covery could  be  had  in  such  a  case  un- 
der a  declaration  averring  a  sale  and 
delivery  to  the  defendant  is  quite  cer- 
tain. The  common  counts  in  assump- 
sit  wouid  cover  such  a  transaction. 

If    the  code   of    procedure   requires 
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that  the  precise  circumstances  should 
be  stated  according  to  their  literal 
truth,  instead  of  according  to  their  legal 
truth  and  effect,  then  the  complaint 
here  varies  from  the  facts  found  by  the 
referee  in  this,  that  the  goods,  instead 
of  being  delivered  to  the  defendant  per- 
sonally, were  delivered  to  the  boy  Diaz, 
by  the  defendant's  authority." 

In  Smith  v.  Leland,  2  Duer  (N.  Y.) 
497,  it  was  held  that  where  "goods 
sold  are  delivered  to  a  third  person  for 
the  exclusive  use  of  such  person,  his 
authority  to  receive  them,  and  their  de- 
livery lo  him,  are  material  and  issuable 
facts,  which  the  plaintiff,  in  his  action 
against  the  purchaser,  is  bound  to 
prove  upon  the  trial,  and  is  therefore 
bound  lo  aver  in  the  complaint." 

In  Benjamin  v.  Dockham,  134  Mass. 
418,  plaintiff  declared  for  the  price  of 
milk  delivered  to  the  defendant  at  his 
request,  and  it  was  held  that  this 
declaration  was  supported  by  proof  of 
a  delivery  to  the  defendant's  wife, 
while  living  apart  from  him,  without 
means  of  support,  by  reason  of  his 
cruelly. 

In  Thayer  v.  Cable,  19  N.  Y.  App. 
Div.  558,  it  was  held  that  a  complaint 
declaring  generally  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defend- 
ant was  supported  by  evidence  that  an 
arrangement  was  made  between  the 
parties  by  which  part  of  the  goods 
which  was  furnished  to  employees  of 
the  defendant  was  to  be  regarded  as 
sold  and  was  to  be  charged  directly  to 
the  defendant. 

At  Bequest  of  Defendant —  Generally. 
—  That  the  goods  were  sold  at  the 
special  instance  and  request  of  the  de- 
fendant must  be  alleged.  Aucker  v. 
McCoy,  56Cal.  524;  McEwenz/.  Morey, 
60  111.  32;  Fry  V.  Colborn,  17  Ind.  App. 
96;  Clark  V.  Imlay,  12  N.  J.  L.  rig. 
But  see  Acome  v.  American  Mineral 
Co..  (Supreme  Ct.)  11  How.  Pr.  (N.  Y.) 
24,  where  the  court  says: 

"  The  complaint  does  not  allege  that 
the  goods  and  chattels  were  sold  and 
delivered  at  the  special  instance  and 
request  of  the  defendant;  and  one 
ground  of  demurrer  is,  that  it  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  But  when  the  sale  is 
stated  to  have  been  made  directly  to  the 
defendant,  the  words  '  sold  and  de- 
livered '  would  seem  to  imply  a  con- 
tract between  the  parties.     (See  Emery 


V.  Fell,  2  T.  R.  28;  BuUer,  J.;  Brown 
V.  Gamier,  6  Taunt.  389;  2  Chit.  PI.  55, 
note  o\  Fisher  v.  Pyne,  1  M.  &  G.  265, 
note  b\  Berry  v.  Fernandes,  i  Bing. 
338;  Osborne  v.  Rogers,  i  Saund.  264; 
Allen  V.  Patterson,  4  N.  Y.  476.)  And 
if  so,  it  can  hardly  be  necessary  to 
allege  that  the  goods  were  sold  and  de- 
livered at  the  request  of  the  defendant. 
(Id.) 

I  am  aware  that  this  has  been 
doubted;  and  in  some  editions  Mr. 
Chitty  adds,  sed  qucere  (2  Chit.  PI., 
(5th  Am.  ed.)  55,  note  o\  Dumford  v. 
Messiter,  5  M.  &  S.  446).  And  there 
was  a  request  by  the  defendant  in  Allen 
V.  Patterson,  4  N.  Y.  476.  But  where 
there  is  a  contract  for  the  sale  and  de- 
livery of  goods  to  the  defendant,  into 
which  both  parties,  of  course,  must 
have  voluntarily  entered,  and  which 
has  been  so  far  executed  that  the  de- 
fendant has  received  the  goods,  it  is  not 
very  apparent  how  it  can  be  necessary 
to  allege  that  such  contract  was  made 
at  the  request  of  the  defendant.  I  am 
inclined  to  think  such  allegation  is  not 
necessary  in  a  count  for  goods  sold  and 
delivered;  though  it  may  be  prudent  to 
insert  it." 

Sale  to  Agent.  —  Where  the  sale  is  to 
agent  of  defendant,  it  must  be  alleged 
that  the  goods  were  sold  at  the  instance 
or  request  of  the  defendant  or  upon  his 
order,  or  that  they  were  sold  upon  his 
credit.  A  mere  allegation  that  defend- 
ant is  indebted  to  plaintiff  on  account 
of  goods  sold  and  delivered  to  defend- 
ant's agent  is  insufficient.  Fry  v.  Col- 
born, 17  Ind.  App.  96. 

In  Rend  v.  Boord,  75  Ind.  307,  the 
allegation  of  the  complaint  was  "that 
they  [defendants]  were  partners  and  as 
such  were  indebted  to  him  [plaintiff]  for 
goods  sold  and  delivered  to  one  Mehan, 
their  agent,  for  them  and  upon  their 
order,"  and  this  was  held  sufficient  to 
charge  defendants  with  the  indebted- 
ness for  the  goods  sold  and  delivered 
to  Mehan. 

Price  Unpaid.  —  It  is  the  usual  prac- 
tice to  aver  directly  that  the  price  is 
due  and  unpaid.  Magee  v.  Kast,  49 
Cal.  141;  Wilcox  V.  Jamieson,  20  Colo. 
158;  S.  C.  Herbst  Importing  Co.  v. 
Hogan,  16  Mont.  3S4;  Phillips  v.  Bart- 
leit,  9  Bosw.  (N.  Y.)  678;  Salisbury!'. 
Stinson,  10  Hun  (N.  Y.)242;  Chamber- 
lin  V.  Kaylor,  2  E.  D.  Smith  (N.  Y.) 
134;  Bowenz'.  Emmerson,  3  Oregon  452. 
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But  an  averment  that  defendant  is 
indebted  to  the  plaintiff  is  sufficient  to 
show  that  the  price  is  due  and  unpaid. 
Wilcox  V.  Jamieson,  20  Colo.  158; 
Humphrey  v.  Fair,  79  Ind.  410;  John- 
son V.  Kilgore,  39  Ind.  147. 

A  complaint  alleging  that  the  plain- 
tiff "sold  and  delivered  to  the  defend- 
ant certain  goods  of  the  value,  and  for 
which  the  defendant  agreed  to  pay 
$164. 6S,"  is  sufficient,  and  it  is  not 
necessary  to  allege  that  the  demand 
has  not  been  paid,  or  that  it  remains 
due  and  unpaid  at  the  time  of  com- 
mencing the  action.  "Under  the  for- 
mer practice  the  complaint  would 
probably  have  been  bad  on  special  de- 
murrer for  not  alleging  a  breach,  but 
under  the  present  system,  where  the 
breach  is  presumed  on  proof  of  the  facts 
alleged,  it  is  only  necessary  to  aver  the 
facts,  although  the  averment  of  non- 
payment, or  that  the  sum  remains  due 
and  unpaid  in  such  a  case  as  this,  is 
the  usual  and  more  complete  form  of 
pleading."  Salisbury  v.  Stinson,  10 
Hun(N.  Y.)242. 

In  Allen  v.  Patterson,  7  N.  Y.  476, 
the  complaint  alleged  "that  there  is 
now  due  them  from  the  defendant  the 
sum  of  (kne  hundred  and  seventy-one 
dollars  and  one  cent,  for  which  sum  the 
plaintiff  demands  judgment."  It  was 
held  that  the  statement  that  "there  is 
due,"  etc.,  amounted  to  a  statement 
that  the  debt  had  become  payable. 

Promise  to  Pay.  —  An  indebitatus  as- 
sumpsit count  at  common  law  for 
goods  bargained  and  sold  or  goods  sold 
and  delivered  contained  an  allegation 
of  a  promise  to  pay,  but  a  complaint  or 
petition  under  the  code  in  the  form  of 
an  indebitatus  assumpsit  count  need 
not  contain  such  an  allegation,  since  it 
is  a  mere  conclusion  of  law  from  the 
facts  stated  and  the  code  only  requires 
facts  to  be  stated.  Abadie  v.  Carrillo, 
32  Cal.  172;  Wilkins  v.  Stidger,  22  Cal. 
231;  Higgins  V.  Germaine,  I  Mont. 
230;  Farron  v.  Sherwood,  17  N.  Y.  227; 
Russell  V.  Ciapp,  7  Barb.  (N.  Y.)  482; 
Glenny  v.  Hitchins,  (Supreme  Ct  )  4 
How  Pr.  (N.  Y.)  93.  But  see  Bouslog 
V.  Girrett,  39  Ind.  338,  wherein  it  is 
said  that  it  may,  however,  be  advisable 
to  aver  a  promise  to  pay. 

Performaace  of  Condition  Precedent. 
—  Whjn  the  plaintiff's  right  to  recover 
the  contract  price  depends  upon  a  con- 
dition  precedent   to  be  performed  by 


him,  he  must  either  aver  performance 
of  such  condition  precedent  or  allege  a 
sufficient  legal  excuse  for  nonperform- 
ance. Griswold  v.  Scott,  13  Ga.  210; 
Crawford  v.  Avery,  35  Miss.  205;  Hub- 
bard V.  Chapman,  34  N.  Y.  App.  Div. 
252;  Pratt  V.  Gulick,  13  Barb.  (N.  Y.) 
297;  Logan  V.  Berkshire  Apartment 
House,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.) 
296. 

But  where,  by  the  terms  of  the  con- 
tract, the  interest  and  title  to  the  prop- 
erty conveyed  vest  immediately  and 
absolutely  in  the  vendee,  and  the  con- 
tract is  to  be  rescinded  or  defeated  by  a 
condition  subsequent,  or  by  soKti^  ex  post 
facto  matter  to  be  done  by  the  vendee, 
such  condition  subsequent  or  ex  post 
facto  matter  need  not  be  alleged  and 
proved  by  the  vendor  to  enable  him  to 
recover  the  price  of  the  property  so 
conveyed,  for  the  reason  that  that  is  a 
matter  of  defense  to  be  taken  advan- 
tage of  by  the  defendant.  Griswold  v. 
Scott,  13  Ga.  210. 

Avoiding  Statute  of  Frauds,  —  In  ac- 
tions to  recover  on  a  contract  for  the 
sale  of  personal  property,  the  general 
rule  is  that  it  is  unnecessary  to  plead 
the  facts  in  avoidance  of  the  statute 
of  frauds.  Shelton  v.  Conant,  10 
Wash.  193;  Winslow  v.  Bradley,  15 
Wis.  394.  See  also  the  title  Statute 
OF  Frauds. 

Compliance  with  Warranty. — Where 
the  goods  are  sold  upon  a  warranty, 
pl^aintiff  need  not  allege  compliance 
with  it.  If  there  has  been  a  breach, 
defendant  must  set  it  up  as  a  defense. 
Ruiz  V.  Norton,  4  Cal.  355;  Neal  v. 
Shewalter,  5  Ind.  App.  147;  Reynolds 
V.  Cleveland,  4  Cow.  (N.  Y.)282;  Buck- 
staff  V.  Russell,  151  U.  S.  626. 

Joinder. — The  common  counts  may 
be  contained  in  one  count,  by  stating 
that  the  defendant  is  indebted  to  the 
plaintiff  in  a  sum  large  enough  to  cover 
all  that  is  claimed;  and,  in  considera- 
tion thereof,  promised  to  pay  such  sum ; 
and  this,  though  there  be  distinct  and 
different  considerations  stated  as  the 
ground  of  the  promise.  But  where 
there  are  two  contracts  of  sale  and 
delivery,  and  each  transaction  —  as  to 
consideration,  time,  quantity,  price, 
sum  of  the  price,  and  interest  therein  — 
is  stated  separately,  but  in  one  count, 
the  court  will  refuse  to  order  judgment 
for  the  frivolousness  of  a  demurrer 
thereto,  for  not  stating  each  cause  of 
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action  separately.  Acome  v.  American 
Mineral  Co.,  (Supreme  Ct.)  ii  How. 
Pr.  (N.  Y.)  24. 

In  Hawk  v.  Thorn,  54  Barb.  (N.  Y.) 
164,  the  complaint  alleged  the  sale  and 
delivery  to  the  defendants,  by  the  plain- 
tiffs, of  a  couple  of  hogs,  at  a  specified 
price,  which  remained  unpaid;  and, 
for  a  separate  and  distinct  cause  of  ac- 
tion, stated  that  the  defendants  received 
and  took  without  rightful  authority 
one  calf,  which  had  been  consigned  to 
the  plaintiffs  by  a  third  person,  who 
was  the  owner  thereof;  that  defendants 
sold  the  same  without  authority,  and 
received  therefor  a  sum  named,  which 
was  the  value  of  the  calf;  and  that  the 
claim  and  demand  for  the  value  of  said 
calf  had  been  assigned  to  the  plaintiffs 
by  the  owner.  It  was  held  on  de- 
murrer that  both  causes  of  action  were 
founded  on  contract,  the  one  express 
and  the  other  implied  by  law,  and  were 
properly  joined. 

Allegation  Held  Not  to  Show  Bailment. 
— Where  acomplaint  alleged  a  delivery" 
of  goods  on  memorandum  to  be  held 
and  returned  by  defendants  at  their 
risk  during  a  reasonable  time  and  if 
not  returned  within  such  time  they  to 
pay  the  value  thereof,  it  was  held  that  a 
sale  was  established  and  not  a  bail- 
ment. Oelbermann  z'.  Jarman,  (Su- 
preme Ct.  Gen.  T.)35  N.  Y.  St.  Rep.  593. 

Absolute  Sale  Shown. —  In  Hillz/.  Hill, 
I  N.  J.  L.  302,  the  declaration  stated 
that  whereas,  on  the  second  of  March, 
1788,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  testator,  would  de- 
liver to  him  three  certificates  or  public 
securities,  two  of  them  for  two  hundred 
dollars  each  and  one  of  them  for  one 
hundred  and  thirty-five  dollars,  he, 
the  testator,  undertook  and  promised 
to  deliver  to  the  plaintiff  as  much  as 
they  were  reasonably  worth;  and  that 
confiding  in  this  promise  he  did  deliver 
to  testator  these  certificates,  which  were 
worth  £600.  It  was  held  that  this  dec- 
lamtion  stated  an  absolute  sale  and 
plaintiff  was  entitled  to  recover  what 
the  certificates  were  worth  at  the  time 
of  the  sale. 

Precedents. —  In  Denver,  etc.,  R.  Co. 
V.  Hutchinf,  31  Neb.  572,  the  petition 
alleged: 

"  First  —  That  the  plaintiff  at  divers 
times,  from  the  12th  day  of  December, 
iSS^,  to  the  2oi/i  day  of  December,  i?>8j, 
furnished  coal    at   an    agreed  price  to 


the  said  defendants,  at  various  points 
in  the  state  of  Nebraska,  as  directed  by 
said  defendants;  that  said  coal  was 
furnished  at  the  defendants' special  in- 
stance and  request,  and  amounted  in 
the  aggregate  to  the  sum  of  %i,o48.74. 

Second  —  Plaintiff  alleges  that  the 
said  amount  of  %i,o48.74  is  long  past 
due,  that  no  part  thereof  has  been  paid, 
although  defendants  have  been  fre- 
quently requested  to  pay  the  same,  and 
that  there  is  now  due  and  owing  this 
plaintiff  from  the  said  defendants  on 
said  account  the  sum  of  %i,048.'j4,  and 
interest  thereon  from  the  i8th  daj'  of 
Decef?iber,  iS8y,  at  the  rate  of  seven  per 
cent,  per  annum." 

The  sufficiency  of  this  petition  was 
not  objected  to. 

In  Farron  v.  Sherwood,  17  N.  Y.  227, 
the  second  count  of  the  complaint  was 
as  follows: 

"  And,  for  a  second  cause  of  action 
against  the  defendant,  the  plaintiff  says 
that  the  defendant  is  indebted  to  him 
in  the  sum  of  thirty-eight  and  4-100 
dollars,  for  certain  dressed  building 
stones,  before  the  commencement  of 
this  action  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  the  city  of 
Buffalo,  at  defendant's  special  instance 
and  request;  thati  the  said  building 
stones  were  reasonably  worth  the  said 
sum  of  thirty-eight  and  4-100  dollars; 
and  that  the  defendant  has  not  paid 
the  plaintiff  the  said  sum,  or  any  part 
thereof,  but  has  hitherto  wholly  neg- 
lected and  refused  so  to  do.  Wherefore 
the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  fifteen 
hundred  and  seventeen  dollars  and  sixty- 
three  cents,  besides  the  cost  of  this 
action." 

The  defendant  answered  the  com- 
plaint by  a  general  denial  and  there 
was  a  trial  followed  by  a  judgment  for 
the  plaintiff. 

A  complaint  which  alleged  in  sub- 
stance that  between  specified  days  the 
plaintiff  sold  and  delivered  to  defendant, 
at  his  special  instance  and  request,  a 
large  quantity  of  boots  and  shoes  of  a 
specified  value,  and  that  there  was  due 
and  unpaid  therefor  a  sum  designated 
which  the  defendant  promised  to  pay 
to  the  plaintiff,  but,  though  often 
requested  by  the  plaintiff,  has  wholly 
refused  to  pay  it,  was  held  sufficient  on 
demurrer.  Phillips  v,  Bartlett,  9  Bosw. 
(N.  Y.)  678. 
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Form  No.  i  8  i  2  5 . 
(Precedent  in  Parker  v.  Cochrane,  ii  Colo.  363.)* 

[(^TitU  of  court  and  cause  as  in  Form  No.  5911?) 

The  plaintiff  complains  of  the  defendants  and  alleges]^  that  on,  to 
wit,  the  1st  day  oi  July,  a.  d.  i8<?^,  the  defendants  became  and  were 
indebted  to  plaintiff  in  the  sum  of  %520  for  and  on  account  of  certain 
chattels;  that  is  to  say,  twenty-six  head  of  cattle  of  the  price  and 
value  of  $^6>  for  each  one  thereof,  bargained  and  sold,  and  then 
delivered,  by  the  plaintiff  to  and  for  the  defendants,  at  the  instance 
and  request  of  the  defendants;  that  for  said  cattle  the  said  defend- 
ants, upon  said  delivery  thereof,  became  and  were  and  are  liable  to 
pay  the  plaintiff  the  price  of  $^<9  for  each  head  thereof,  together  with 
lawful  interest  thereon  from  and  after  said  July  i,  a.  d.  \.^82,  for  that 
said  price  and  aggregate  sum  was  due  at  the  date  last  aforesaid,  and 
was  then  payable  from  the  defendants  unto  the  plaintiff;  and  that  the 
defendants  have  not  paid  the  said  aggregate  sum,  %520,  nor  any  part 
thereof;  nor  have  they  paid  any  of  said  interest;  but  the  same  is  due, 
and  remains  wholly  unpaid  to  the  plaintiff.  Wherefore  plaintiff 
demands  judgment  for  said  %520,  and  lawful  interest  thereon  from 
July  i,  A.  D.  \2>82,  the  same  being  on  January  1,  i2>8Jf.,  %598,  and  for 
lawful  interest  on  said  %520  ivova  January  i,  i2>8Jf,  till  judgment 
herein,  and  for  costs,  and  all  relief  proper  herein. 

[(^Signature  and  verification  as  in  Form  No.  5911.  )]3 

In  Jones  v.  Stevenson,  5  Munf.  (Va.)  he  has  fully  complied  with  that  part  of 

I.    the    declaration    stated    "for    that,  the  said  bargain  on  his  part  to  be  per 

whereas  on  the day  of  ,  in  the  formed,  and  delivered  to  the  said  IVill- 

year  180^,  at  Fredericksburg,  in  Spottsyl-  iam  the  said  pipe  of  Madeira  wine;  yet 

vania  aforesaid,   and  within    the  juris-  the  said   William  did  not  deliver  to  the 

diction,  etc.,  the  said  yawifx  bargained  saidyaw^j,  or  count  out,  in  the  presence 

with  the  said   William  for  one  pipe    of  of  the  S2i\6.  John  Almond,  at  his  shop  at 

Madeira  wine,  at  the  price  of  three  hun-  the  Wilderness  Tavern,  or  at  any  other 

dred  and  fifty   dollars,  equal    to    /ojl^  place,  one  hundred  merchantable  flour 

which  said  price  the  saXd  William  then  barrels,  at  the  end  oifive  working  days 

and  there  promised  and  agreed  to  pay  from  the  said  bargain,  and  one  hundred 

the  said  James  in    merchantable    flour  merchantable  flour  barrels,  at  the  end 

barrels   of  two  shillings  and  «>pence  of  every  Jive  working  days  thereafter, 

each,  to  be  delivered  at  his,  the  said  Will-  until  the  whole  quantity  was  delivered; 

jrtw'j,  shopat  the  Wildgrness  Tavern,  \n  whereby  the  said yawifj  lost  a  large  sum 

the  following  manner,  to  wit,  one  hundred  of  money, "etc.     No  objection  was  made 

barrels  at  the  end  oi  Jive  working  days  to  the  sufficiency  of  the  declaration, 

from  the  date  of  making  the  said  bar-  1.  There  was  no  objection  made  to  the 

gain,  and   one   hundred  barrels  at   the  sufficiency  of  this  complaint.     On  trial 

end  of  every  five  working  days  there-  had,  there  was  a  judgment  for  the  de- 

after,  until  the  whole  quantity  was  de-  fendants,  which  was  subsequently  re- 

livered;  and  if  the  sa.\d  James  was  not,  versed. 

at  the  stipulated  lime  for  each  delivery,  See  also,    generally,   supra,   note   i, 

present  to  receive  them,  then  the  said  p.  751. 

barrels  were  to  be  counted  out  in  the  2.  The  matter  enclosed  by  and  to  be 

presence   of  John   Almond,    who    then  supplied  within  [  ]  will  not  be  found  in 

resided  at   Wilderness,   after  which  the  the  reported  case. 

barrels  so  counted  out  were  to  be  the  3.  The  matter  to  be  supplied  within 

property,  and  at   the  risk ,  of  the  said  []  will  n&t   be   found  in   the  reported 

James:  and  the  sa.\AJames  in  fact  says  case. 

756  Volume  16.  •« 


18126.  SALES.  18127. 

666.  Corn. 

Form  No.  i8  i  26. 

(Precedent  in  Cockrell  r.  Wood,  51  Neb.  269.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5923.)]'^ 

The  plaintiff  complains  and  for  cause  of  action  alleges  that  hereto- 
fore, to-wit,  on  A/)ri/  15,  i892,  the  plaintiff  sold  to  defendants  and 
shipped  to  the  city  of  Burlington.,  Io7va,  at  their  request,  one  car-load 
of  corn,  for  which  the  defendants  agreed  to  pay  plaintiff  the  sum  of 
thirty-six  cents  per  bushel  of  thirty-six  pounds,  if  said  corn  should 
grade  number  three^  and  at  the  market  rate  of  discount  if  said  corn 
should  prove  of  a  lower  grade,  less  the  freight  from  the  town  of 
Eustis,  Nebraska,  to  Burlington,  lojva;  that  said  corn  was  duly 
received  at  Burlington  and  the  amount  thereof  was  56,200  pounds, 
and  the  market  rate  of  discount  on  the  same  was  one  and  one-half  cents 
per  bushel ;  that  the  freight  on  the  same  to  Burlington  was  %112\  that 
said  defendants  duly  accepted  said  corn,  but  that  they  have  at  all 
times  wholly  neglected  and  refused  to  pay  for  the  same  as  agreed, 
though  often  demanded,  and  there  is  now  due  to  the  plaintiff  from 
the  defendants  the  sum  of  %2Ji.O,  for  which,  with  interest  from  April 
15,  iS92,  and  costs,  plaintiff  prays  judgment. 

[{Signature  and  verification  as  in  Form  No.  5923.)^^ 

ccc.  Machinb. 

Form  No.  18127.* 

Supreme  Court,  Erie  County. 
Francis  X.  Hooper,  W.  Ross  Wilson  and ' 
Edmond  V.  Hermayne,  plaintiffs, 

against  \ 

John    T.     Story,    Albert    E.    Fox    and 
Frederick  G.  Fox,  defendants. 

The  plaintiffs  in  the  above  entitled  action,  hy  A  rend  &*  Holman, 
their  attorneys,  complain  of  the  above  named  defendants,  and  for  a 
cause  of  action  herein  allege  the  following  facts: 

That  the  above  named  plaintiffs  are,  and  during  all  the  times  herein- 
after mentioned  have  been,  copartners,  doing  business  under  the  firm 
name  and  style  of  F.  X.  Hooper  6^  Co.  at  the  city  of  Baltimore,  state 
of  Maryland,  and  that  the  above  named  defendants  are,  and  during 
all  the  times  hereinafter  mentioned  have  been,  copartners,  doing 
business  under  the  firm  name  and  style  of  Story  dr  Fox,  at  the  city 
of  Buffalo,  N.  y. 

1.  The   defendant  answered  the  pe-        2.  The  matter  to  be  supplied  within 

tition  by  a   general  denial,  and   there  [  ]  will  not  be   found  in  the  reported 

was  a  verdict  and  judgment  for  plain-  case. 

tiff,  which  was  reversed  on  the  ground        3.  This  is  the  form  of  complaint  in 

that    the    proofs    did    not   entitle    the  Hooper  v.  Story,  155  N.  Y.  171,  and  is 

plaintiff    to  a   verdict,    as    they    were  copied  from  the  records.     A  judgment 

not  relevant  to  the  averments  of  the  in   favor  of  plaintiff  entered  upon  the 

petition.  report  of  a  referee  was  affirmed. 

See    also,  generally,  supra,  note    i,         See   also,  generally,  supra,    note  i, 

p.  751-  P-  751. 
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That  on  or  about  the  19th  day  of  March,  i888,  at  the  city  of 
Buffalo,  N.  y.,  these  plaintiffs  sold  and  delivered  to  the  above  named 
defendants  one  large  varnishing  machine  of  the  value  and  at  and  for 
the  agreed  price  of  six  hundred ^o\\zx%.  That  the  defendants  received 
the  same,  and  promised  and  agreed  to  pay  the  said  price  for  the 
same  to  these  plaintiffs.  That  payment  for  the  same  has  been 
demanded  of  these  defendants,  but  that  no  part  of  the  same  has 
been  paid. 

Wherefore  these  plaintiffs  demand  judgment  against  these  defend- 
ants in  the  sum  of  six  hundred  dollars,  together  with  the  interest  on 
the  same  from  March  19th,  iS88,  besides  the  costs  of  this  action. 
Arend  &>  Holman,  Attorneys  for  Plaintiffs, 
16  W.  Swan  St.,  Buffalo,  N.  V. 

(^Verificaiion.y- 

{bb)  Where  Sale  was  Subject  to  Approval  of  Third  Person. 
Form  No,  i  8 1  2  8 .' 

Superior  Court  of  the  City  of  New  York. 
John  P.  Howard,  David  R.  Morse,  Frederick^ 

R.  Morse,  Edward  S.  Ho^vard  and  William 

B.    Howard,    copartners     doing    business 

under  the  firm  name  of  Howard  &  Morse, 

plaintiffs, 

against 
American  Manufacturing  Company,  defendant.  J 

The  plaintiffs  above  named,  for  their  amended  complaint,  respect- 
fully show: 

That  the  plaintiffs  are  and  were,  at  the  times  hereinafter  men- 
tioned, copartners  in  business  under  the  firm  name  and  style  of 
Harvard  &'  Morse,  and  that  the  defendant  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  York,  by  virtue  of 
an  Act  authorizing  the  formation  of  Manufacturing  Corporations, 
passed  February  17,  1848,  and  the  Acts  amending  the  same. 

That  heretofore  and  on  or  about  the  5th  day  of  Decefnber,  \W0, 
plaintiffs  contracted  with  the  defendant  to  furnish  and  erect  in 
defendant's  tempering  room,  at  its  place  of  business  on  West  59th 
street  in  the  city  of  New  York,  three  certain  Blackman  Air  Propellers, 
and  the  necessary  "equipments  incident  thereto,  at  the  agreed  price 
oi  four  hundred  and  eighty-seven  dollars. 

That  said  "work  was  to  be  done  to  the  satisfaction  and  approval 
of  Mr.  Albert  R.  Wolff,  architect,  thirty  days  probation." 

That  said  work  was  completed  on  or  ^)oo\xt  January  W,  iS91. 

That  thereafter,  and  after  thirty  days  from  the  expiration  of.  said 

1.  Verification.  —  For  a  form  of  verifi-  A  judgment  in  favor  of  plaintififs  en- 
cation  in  a  particular  jurisdiction  see  tered  upon  a  decision  of  the  court  on  a 
the  title  Verifications.  trial  without  a  jury  was  affirmed, 

2.  This  is  the  form  of  complaint  in  See  also,  generally,  supra,  note  I, 
Howard  i:  American  Mfg.  Co..  162  N.  p.  751. 

y.  347,  and  is  copied  from  the  records. 
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last  named  date,  plaintiffs  applied  to  said  Wolff  for  his  approval  of 
said  work,  and  that  said  IVo/f,  on  March  i^,  i85i,  approved  of  said 
work  in  point  of  construction,  but  refused  to  approve  of  the  same  in 
point  of  performance,  for  the  reason,  as  he  alleged,  that  he  had  never 
seen  said  apparatus  in  operation. 

That  said  fans  were  to  be  operated  from  a  certain  line  of  shafting, 
to  which  the  power  was  to  be  furnished  by  defendant. 

That  defendant  has  neglected,  refused  and  failed  to  furnish  power 
to  said  shafting  sufficient  to  operate  said  fans,  and  that  it  is  due  to 
such  failure,  as  plaintiffs  are  informed  and  verily  believe,  that 
said  Wolff  has  refused  to  approve  of  said  work  in  point  of  per- 
formance. 

That  plaintiffs  have  performed  all  the  conditions  and  fulfilled  all 
the  terms  of  said  contract  on  their  part,  but  that  defendant  has 
neglected  and  refused  to  pay  the  said  sum  oi  four  hundred  and  eighty- 
seven  dollars,  and  that  no  part  thereof  has  been  paid,  although  the 
same  is  due  and  payable,  and  demand  therefor  has  been  duly  made. 

Wherefore  plaintiffs  demand  judgment  against  defendant  for  the 
sum  oi  four  hundred  and  eighty-seven  dollars  {%Jf87),  with  the  interest 
thereon  from  April  1,  iS91,  together  with  the  costs  and  expenses  of 
this  action. 

jF.  H.  Wilson,  Plaintiffs'  Attorney, 
Temple  Court,  No.  5-7  Beekman  Street,  New  York  City. 

(  Verification .  )^ 

66.  Where  Part  of  Price  has  been  Paid. 

Form  No.  i  8  i  2  9 . 

(Precedent  in  Cain  Bros.  Co.  ?'.  Wallace,  46  Kan.  139.)' 

[(^Commencement  as  in  Form  No.  5911.')^ 

That  on  or  about  the  Wth  day  of  October,  1S86,  the  defendant,  Cain 
Brothers  Company,  was  and  still  is  a  corporation,  duly  incorporated 
and  organized  under  the  laws  of  the  state  oi  Kansas,  and  as  such  was 
doing  business  in  divers  counties  of  said  state  oi  Kansas  as  a  buyer, 
seller  and  shipper  of  grain;  and  that  on  or  about  October  20,  i?>S6, 
and  for  a  long  time  prior  and  also  subsequent  thereto,  one  K.  B.  Buck 
was  the  duly  authorized  and  acting  agent  of  said  defendant  company 
in  the  matter  of  making  contracts  for  and  in  buying  and  shipping  of 
grain  in  behalf  of  said  company  in  the  county  of  Jewell  and  in  the 
state  of  Kansas;  and  that  on  or  about  the  20th  day  of  October,  1S86, 
said  defendant,  by  and  through  its  duly  authorized  and  acting  agent, 
K.  B.  Buck,  upon  examination,  inspection  and  test  of  the  certain 
grain  then  belonging  to  and  the  property  of  this  plaintiff,  contracted 
with  this  plaintiff  for  the  purchase  of  a  large  quantity  of  wheat  then 
in  the  possession  of  the  plaintiff,  to  be  delivered  on  board  of  cars  at 

1.  Verification.  —  For  a  form  of  verifi-  verdict  and  judgment  for  the  plaintiff, 
cation   in  a  particular  jurisdiction  see     This  judgment  was  affirmed. 

the  title  Verifications.  See   also,    generally,  supra,   note    i, 

2.  The  petition  in  this  case  was  an-     p.  751. 

swered  and  on  trial  had  there  was  a        3.  The  matter  to  be  supplied  within 
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Jewell  City,  Kansas,  near  the  place  of  business  of  said  defendant  com- 
pany at  said  Jewell  City,  and  thereafter  and  under  and  by  the  terms 
of  said  contract,  and  between  the  20th  day  of  October,  iB86,  and  the 
6th  day  oi  JVo7>eml>er,  iS86,  this  plaintiff  delivered  to  said  defendant, 
on  board  the  cars  at  said  Jewell  City,  5,310  bus.  and  55  lbs.  of  wheat, 
which  the  said  defendant,  by  and  through  its  said  acting  and  duly 
authorized  agent,  contracted,  promised  and  agreed  to  pay  to  this 
plaintiff  the  price  and  sum  of  50  cents  per  bushel,  or  '^2,655.45;  that 
of  said  sum  said  defendant  paid  to  this  f>laintiff  the  sum  of  %1,676.80, 
and  the  balance  due  to  plaintiff  thereon  is  %978.65. 
[Wherefore  (concluding  as  in  Form  No.  5917).^ 


(Jb)  On  Credit. 
Form  No.  i  8130.* 

Superior  Court  of  the  City  of  New  York. 
Otto  G.  Mayer  ) 

against  ?■ 

William  G.  Dean  and  Harry  IV.  Dean.  ) 

The  above  named  plaintiff,  by  Smith  of  Dougherty,  his  attorneys, 
complaining  of  the  defendants,  alleges: 

First.  Upon  information  and  belief,  that  at  all  the  times  herein- 
after mentioned  the  defendants  were  copartners  in  business  in  the 
city  of  New  York,  under  the  firm  name  and  style  of  Wm.  G.  Dean 
&*  Sons. 

Second.  Upon  information  and  belief,  that  on  or  about  February 
27th,  iS85,  at  the  request  of  the  said  defendants,  the  above  named 
plaintiff  sold  and  delivered  to  them  merchandise  consisting  of  mus- 
tard seed,  at  the  price  ol  five  hundred  and  eighty-two  19-100  dollars, 
which  sum  the  defendants  agreed  to  pay  plaintiff  therefor  ninety 
days  after  said  date. 

Third.  That  the  said  credit  upon  which  said  merchandise  was  sold 
expired  before  the  commencement  of  this  action;  but  that,  though 
such  sum  has  been  demanded  of  the  defendants,  they  have  paid  the 
plaintiff  no  part  thereof. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants 
for  said  sum  oi  five  hundred  and  eighty-two  79- iO^  dollars,  with  interest 
thereon  from  May  ^0,  \2>85,  and  his  costs  of  this  action. 

Smith  6^  Dougherty,  Plaintiff's  Attorneys, 
21  Nassau  Street,  N.  Y. 

(  Verification.  )^ 

[  ]  will   not  be  found  in  the  reported  legations  of  this  complaint.     A  judg- 

case.  ment  in  favor  of  plaintiff  entered  upon 

1.  The  matter  enclosed  by  and  to  be  a  verdict  directed  by  the  court  was  re- 
supplied  within  []  will  not  be  found  in  versed  and  a  new  trial  ordered. 

the  reported  case.  See   also,   generally,    supra,   note    i, 

2.  This  is  the  form  of  complaint  in     p.  751. 

Mayer  v.  Dean,  115  N.  Y.  556,  and  is  S.  Verification. —  For  a  form  of  verifi- 
copied  from  the  records.  No  objection  cation  in  a  particular  jurisdiction  see 
was  made  to  the  sufficiency  of  the  al-     the  title  Verifications. 
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(2)  By  Assignee  of  Vendor. 

Form  No.  i  8  i  3  i . 

(Precedent  in  Suddarth  v.  Empire  Lime  Co.,  79  Mo.  App.  587.)' 

[{Title  of  court  and  cause  as  in  Form  No.  59^1.)]^ 

Plaintiff  states  that  the  defendant  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Missouri,  having  its  principal  business 
office  at  Hannibal,  in  Marion  county,  Missouri,  and  that  at  all  of  the 
times  mentioned  in  the  several  counts  in  this  petition  hereinafter  set 
forth  the  defendant  was  such  corporation  and  was  engaged  in  the 
business  of  manufacturing  and  dealing  in  lime,  having  its  works  in 
the  county  of  Lincoln,  in  the  state  of  Missouri. 

For  his  first  cause  of  action  against  said  defendant  plaintiff  states 

that  on  the day  oi  January,  a.  d.   i895,  the  defendant   was 

indebted  to  plaintiff  in  the  sum  oi  four  hundred  and  fifty-six  {%Ji56') 
dollars  in  this,  that  in  the  year  i8P^  and  while  the  defendant  was 
engaged  in  the  manufacture  of  lime  in  the  county  of  Lincoln  afore- 
said, the  plaintiff  and  one  P.  J.  Blair  were  engaged  as  partners, 
under  the  firm  name  and  style  of  Suddarth  &"  Blair,  in  dealing  in 
cord  wood  in  said  county  of  Lincoln;  that  at  said  time  said  firm  and 
the  said  defendant  entered  into  an  agreement  or  arrangement 
whereby  said  firm  agreed  to  furnish  the  defendant  a  large  amount  of 
cord  wood  in  said  county  of  LJncoln  for  which  the  defendant  agreed 
to  pay  said  firm  the  sum  of  one  dollar  and  seventy  cents  per  cord  for  the 
amount  of  wood  said  firm  should  furnish;  that  in  pursuance  of  said 
arrangement,  said  firm  did  furnish  to  defendant  one  hundred  and  eight 

and  three-fourths  cords  of  wood  on  the day  of  October,  i2>9^,  and 

one  hundred  and  fifty-one  and  one- half  cords  of  wood  on  the day 

of  November,  iWJf,  all  of  which  wood  the  defendant  received  at  its 
works  in  Lincoln  county,  Missouri,  and  promised  to  pay  for  at  the 
price  per  cord  aforesaid,  in  all  the  sum  oi  four  huftdred  and  fifty-six 
dollars;  that  on  the  first  da.y  oi  January,  iS95,  said  firm  demanded 
payment  of  said  debt  but  defendant  failed  and  refused  to  pay  the 
same  or  any  part  thereof  and  the  same  still  remains  due  and  unpaid; 
that  afterwards  said  firm  duly  assigned  its  said  claim  against 
defendant  to  plaintiff  for  value  received  and  plaintiff  is  now  the 
owner  thereof  and  entitled  to  payment.  Wherefore  plaintiff  prays 
judgment  for  said  sum  oi  four  hundred  and  fifty-six  dollars  with 
interest  thereon  from  January  1st,  i895,  and  for  costs  of  suit. 

[{Signature  as  in  Form  No.  5921.^]^ 

Form  No.  18132.' 
Supreme  Court,  Orange  County. 

1.  This  is  the  first  count  of  the  peti-  will  not  be  found  in  the  reported  case, 
tion.  The  parties  went  to  trial  on  this  3.  This  is  the  form  of  complaint  in 
count  and  there  was  a  verdict  for  Chambers  v.  Lancaster,  160  N.  Y.  342. 
the  plaintiff,  followed  by  a  judgment,  and  is  copied  from  the  records.  A 
which  was  aflSrmed.  judgment  in  favor  of  the  plaintiff  on 

See    also,   generally,  supra,  note    i,     trial  had  was  affirmed. 
p.  751.  See    also,    generally,    supra,    note  i, 

2.  The  matter  to  be  supplied  within  []     p.  751. 
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William  C.  Chambers,  as  assignee  for  the  benefit  of) 
the  creditors  of  Charles  A.  Dixon,  plaintiff,  | 

against 
James  H.  Lancaster  and  the  New  York  Stone  Crushing 
Company,  defendants. 

The  plaintiff,  complaining  as  assignee  for  the  benefit  of  the  credit- 
ors of  Charles  A.  Dixon  (^Dixoti  Steatn  Engine  Works),  alleges: 

First.  — That  on  or  about  the  28th  day  of  February,  iSP^,  one  Charles 
A.  Dixon,  by  deed  of  assignment,  duly  assigned  all  his  property, 
including  the  business  known  as  the  "  Dixon  Steam  Engine  Works," 
at  Newburgh,  New  York,  to  this  plaintiff  in  trust,  for  the  purpose  of 
paying  all  debts  and  demands  against  the  said  Charles  A.  Dixon. 

Second.  — That  said  deed  of  assignment  was  duly  filed  in  the  Orange 
county  clerk's  office  on  the  1st  day  of  March,  xWJf.,  and  that  this 
plaintiff  duly  qualified  as  such  assignee  by  filing  the  undertaking 
required  by  law,  duly  approved  by  the  county  judge  of  Orange  county, 
and  thereupon  entered  upon  the  discharge  of  the  duties  of  said 
trust. 

.  Third.  — That  at  the  times  hereinafter  mentioned  the  above  named 
defendant,  the  New  York  Stone  Crushing  Company  was,  and  still  is,  a 
domestic  corporation  duly  organized  under  the  laws  of  the  state  of 
Neiv  York,  and  engaged  in  business  within  the  counties  of  Westchester 
and  New  York,  under  the  name  of  the  ''^  New  York  Stone  Crushing 
Company,"  and  was  empowered  to  enter  into  the  contract  hereinafter 
set  forth. 

Fourth.  — This  plaintiff  further  shows:  That  in  the  performance  of 
his  duties  as  assignee  of  said  Charles  A.  Dixon  it  became  necessary 
for  plaintiff  to  complete  certain  contracts  entered  into  by  said 
assignor  before  the  date  of  said  assignment,  and  to  retain  and 
keep  employed  certain  employees  until  said  contracts  should  be 
entirely  finished  and  completed. 

Fifth.  —  Plaintiff  further  shows:  That  on  or  about  the  2d  day  of 
February,  iWJf,  the  defendant,  the  New  York  Stone  Crushing  Company, 
and  one.  James  H.  Lancaster,  of  the  city  of  Netv  York,  entered  into 
an  agreement  whereby  the  said  Jatnes  If.  Lancaster  agreed  to  procure 
and  furnish  certain  machinery,  to  wit:  t7vo  stone  crushers,  to  be 
known  as  Nos.  "6"and  '*  ^,"  with  screen,  storage  bins,  elevator, 
etc.,  and  to  do  certain  other  work  and  to  furnish  certain  other 
machinery  and  materials  to  said  company,  for  which  the  said  James 
H.  Lancaster  was-  to  receive  the  sum  of  %15,000,  which  sum  the 
defendant,  the  New  York  Stone  Crushing  Company,  promised  and 
agreed  to  pay  him  therefor,  all  of  which  more  fully  appears  by  a 
copy  of  said  agreement,  which  is  hereunto  annexed  and  forms  a  part 
of  this  complaint. 

Sixth.  — That  thereafter,  and  on  or  about  the  8th  day  of  February, 
iS94,  the  said  Charles  A.  Dixon(Dixon  Steam  Engine  Works)  entered 
into  an  agreement  with  said  James  H.  Lancaster  for  the  building  and 
furnishing  of  said  stone  crushers,  together  with  a  screen  for  same, 
for  the  sum  of  %}^,52S,  which  sum  the  %z\d  James  H.  Lancaster  prom- 
isod  and  agreed  to  pay  therefor. 

That  the  machinery  to  be  built  and  delivered  under  said  contract 
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was  in  course  of  construction,  but  unfinished,  at  the  time  of  the 
assignment  hereinbefore  mentioned,  and  that  plaintiff,  at  the  instance 
and  request  of  the  said  James  H.  Lancaster,  and  with  the  knowledge 
and  consent  of  the  defendant,  the  New  York  Stone  Crushing  Company, 
continued  work  upon,  and  completed  said  crushers  and  screen,  and 
delivered  them  to  the  defendants  herein,  who  duly  accepted  and 
took  possession  of  the  same. 

Seventh.  —  Plaintiff  further  shows:  That  on  the  28th  day  of  May, 
i8.9^  the  sa.\d  James  H.  Lancaster,  by  an  instrument  in  writing,  duly 
assigned  to  this  plaintiff,  as  assignee  as  aforesaid,  all  the  moneys 
due  and  to  become  due  to  him  under  a  certain  clause  in  said  agree- 
ment between  said  James  H.  Lancaster  2Ln6.  defendant,  the  Ne^v  York 
Stone  Crushing  Company,  to  wit:  Clause  No.  <?  of  payments,  under 
which  the  defendant,  the  New  York  Stone  Crushing  Company,  was  to 
pay  upon  delivery  of  the  two  crushers  and  screen  and  receipted 
freight  bills,  the  sum  of  %6,000,  as  follows:  %3,000  in  cash  and  $S,000 
in  notes  signed  by  the  defendant,  payable  ninety  days  after  said 
delivery,  and  in  and  by  said  assignment  authorized  and  empowered 
this  plaintiff,  as  assignee,  to  collect  the  sum  or  sums  due  and  payable 
under  said  clause  in  said  agreement.  That  said  assignment  is  still 
in  force,  and  that  this  plaintiff,  as  assignee,  is  entitled  to  collect  and 
receive  from  the  defendant,  the  New  York  Stone  Crushing  Company, 
the  said  sum  of  %6,000,  agreed  to  be  paid  by  the  defendant,  the  New 
York  Stone  Crushing  Company,  to  said  James  H.  La?icaster,  as  afore- 
said, and  plaintiff  further  alleges:  That  said  assignment  and  agree- 
ment that  plaintiff  was  to  collect  said  moneys  was  made  with  the 
full  knowledge,  consent  and  approval  of  the  defendant,  the  New  York 
Stone  Crushing  Company,  and  plaintiff  alleges  that  said  company 
thereafter  agreed  to  pay  the  said  sum  so  assigned  and  authorized  to 
be  paid  to  plaintiff,  as  assignee  as  aforesaid,  in  the  place  and  stead  of 
Jatnes  H.  Lancaster. 

Eighth.  —  Plaintiff  further  alleges  that  although  the  crushers  and 
screen  to  be  furnished  and  delivered  as  aforesaid  have  been  duly 
completed  and  delivered  in  compliance  with  the  agreement  as  here- 
inbefore mentioned,  and  although  the  defendant,  the  New  York  Stone 
Crushifig  Company,  has  duly  accepted  the  same  as  hereinbefore  set 
forth,  the  defendant,  the  New  York  Stone  Crushing  Cotnpany,  has 
neglected  and  refused,  and  still  neglects  and  refuses,  to  pay  this 
plaintiff,  as  assignee,  the  sum  to  which  he  is  entitled  under  the  assign- 
ment and  agreement  hereinbefore  referred  to,  and  has  only  paid 
the  plaintiff  on  account  thereof  the  sum  of  %1,000,  although  plaintiff 
has  duly  demanded  the  balance  of  said  sum  due  and  payable  from 
said  company  to  him,  as  assignee  as  aforesaid. 

Ninth.  — That  no  part  of  the  sum  due  this  plaintiff  as  assignee,  under 
the  assignment  by,  and  agreement  with,  said  James  H.  Lancaster,  as 
aforesaid,  has  been  paid  except  the  sum  of  %1,000,  and  by  reason  of 
the  foregoing,  the  defendant,  the  New  York  Stone  Crushing  Co7npany, 
is  now  indebted  to  the  plaintiff  in  the  sum  of  %5,006.1i5  (said  sum  of 
%6.Jf5  being  expenses  caused  by  change  of  plan  of  crushers  ordered 
by  defendant,  the  New  York  Stone  Crushing  Company"),  with  interest  on 
^,000  ivomju/y  2oth,  \Z9I^,  and  on  %3,00645  from  October  25th,  l2>9J^, 
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Wherefore,  the  plaintiff  demands  judgment  in  his  favor,  as  assignee, 
against  the  defendant,  the  New  York  Stone  Crushing  Company,  for  the 
sum  of  $5,006.45,  with  interest  on  ^,000  ixom  July  25th,  \W4,  and 
on  %S,000  from  October  26th,  i8.9^  together  with  the  costs  of  this 
action. 

C.  L.  Waring,  Plaintiff's  Attorney, 
Ofifice  and  P.  O.  Address,  16  Water  Street, 
Neivburgh,  Orange  Co.,  N.  V. 


(  Verification.y- 


b.  Affidavit  of  Defense.* 


1.  Verification.  —  For  a  form  of  veri- 
fication in  a  particular  jurisdiction  see 
the  title  V^erifications. 

2.  Requisites  of  Affidavit  of  Defense, 
Generally.  —  For  the  formal  parts  of  an 
affidavit  of  defense  in  a  particular  juris- 
diction consult  the  title  Affidavits  of 
Merits  or  Defense,  vol.  i,  p.  637. 

Facts  Stated.  —  All  facts  necessary  to 
constitute  a  substantive  defense  must 
be  stated.  General  averments  of  mat- 
ters which  in  themselves  are  legal 
conclusions  from  facts  not  stated  are 
insufficient.  Kaufman  v.  Cooper  Iron 
Min.  Co.,  105  Pa.  St.  537. 

Setting  Out  Warranty.  —  The  mere 
averment  of  a  warranty  without  more 
is  bad:  the  affidavit  should  declare 
whether  it  was  express  or  implied,  set 
forth  its  terms  and  state  when,  by  whom 
and  by  what  authority  it  was  made; 
but  it  is  not  required  that  the  words  of 
the  alleged  warranty  should  be  stated 
at  length.  Gould  v.  Gage,  118  Pa.  St. 
559;  Kaufman  v.  Cooper  Iron  Min. 
Co..  105  Pa.  St.  537. 


contract  with  the  plaintiff  through 
Arthur  W.  Howe,  its  agent  in  Phila- 
delphia, by  which  it  sold  me  2000  tons 
of  its  Davis  coal  at  the  price  of  %2.6o 
per  gross  ton  f.  o,  b.  at  South  Amboy. 
I  was  to  furni«ih  a  boat  on  the  following 
day  with  a  capacity  of  jjo  to  4^0  tons 
to  South  Amboy,  which  it  was  to  load  at 
once;  it  was  to  furnish  a  second  cargo 
lot  of  400  tons  by  the  latter  part  of  the 
following  week,  and  three  additional 
cargo  lots,  of  400  to  4^0  tons  each,  at 
intervals  of  two  or  three  days  apart, 
after  the  second  boat  load,  until  the 
order  was  filled. 

The  matter  having  been  arranged  by 
Mr.  Howe  by  telephone  with  the  officers 
of  plaintiff  company  \nNew  York,  was 
confirmed  by  a  letter  written  to  Mr. 
Howe  hy  T.  Moore,  Jr.,  sales  agent  of 
the  plaintiffs.  This  letter  was  com- 
municated to  me  as  embracing  the 
terms  of  the  contract  and  a  copy  of  it 
is  attached  hereto,  marked  '  exhibit  .,4.' 

Three  hundred  and  fifty-seven  tons 
were  delivered  on  April  21,    i8<p4,  and 


Precedents  —  Sufficient.  —  In  Davis    J59  tons  on  April  jo,  18^4,  making  7/6 


Coal,  etc.,  Co.  v.  Price,  175  Pa.  St.  155, 
the  plaintiff  claimed  in  its  statement 
$1,918.56  for  coal  sold  and  delivered. 
Defendant  filed  an  affidavit  of  defense, 
which  was  as  follows: 

"  I  am  the  defendant  in  this  suit. 
I  owe  the  plaintiff  nothing.  It  is 
indebted  to  me  in  a  large  sum  for 
its  failure  to  perform  a  contract.  I 
claim  not  only  to  set  off  against 
the  present  claims  what  it  owes  me, 
but  also  to  receive  a  certificate  of 
indebtedness  for  the  balance  due  me. 
This  claim  I  make  in  this  suit.  The 
nature  and  character  of  my  defense  is 
as  follows: 

I  admit  that  the  amount  of  $/,q/S.j6 
is  due  to  the  plaintiff.  My  set-off 
against  its  claim,  however,  is  for  the 
sum  of  $4,j6j.6o. 

On  April  77,   189.^,  I  entered  into  a 


tons,  of  which  the  price  under  the  con- 
tract was  %i,86i.bo.  Plaintiff  claims 
advanced  freight  charges  on  the  first 
cargo  amounting  to  ^S.42,  and  on  the 
second  to  $2S.J4,  a  total  of  ^j6.g6, 
making  its  claim  against  me  $i,g/S.j6, 
for  which  amount  it  brings  this  suit. 

After  the  delivery  of  the  second 
cargo,  though  I  requested  and  urged 
plaintiff  to  comply  with  its  contract 
and  deliver  the  coal  sold  in  accordance 
with  the  terms  of  the  said  contract,  it 
failed  to  do  so,  postponing  delivery 
from  time  to  time  until  finally  it  stated 
in  a  letter  to  me  dated  May  24,  iSg4, 
that  it  expected  to  be  able  to  load  a 
boat  for  me  '  by  Wednesday  or  Thursday 
of  next  week.'  To  this  I  replied  on 
May  28,  i8g4,  calling  the  company's 
attention  to  the  loss  occasioned  me  by 
its  delay,  agreeing  to  its  offer  fixing  the 


764 


Volume  16. 


18133. 


SALES. 


18133. 


Form  No.  i  8 1 3  3 . 

(Precedent  in  Leechburg  Foundry,  etc.,  Co.  v.  Jennings,  145  Pa.  St.  559.)' 

[(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  1029.') 
John  Jennings,  being  duly  sworn  according  to  law,  deposes  and  says, 
that  he  is  one  of  the  general  partners  of  the  firm  ol  Jennings  Brothers 
and  Company,  Limited,  the  defendants  above  named;  that  said  defend- 
ants have  a  just,  true,  full  and  legal  defense  to  the  whole  of  plaintiff's 
claim,  the  nature  and  character  of  which  is  as  follows,  to  wit:]^ 

I.  The  annealing-box  bottom,  for  the  price  of  which  the  suit  is 
brought,  was  ordered  by  the  defendants'  manager,  Mr.  Goodsell.  The 
order  was  written,  but  the  instructions  were  oral  and  were  given  to 
Mr.  Cochrane,  who  was  then  superintendent  of  the  plaintiff's  works. 
He  came  and  took  the  measure  in  person,  and  was  told  to  make  the 
bottom  of  the  same  material  as  those  which  had  formerly  been  fur- 
nished by  the  plaintiff  to  the  defendants.  When  the  bottom  was 
delivered,  it  was  examined  by  Mr.  Goodsell  and  deponent,  and  found  to 


time  of  delivery  as  '  Wednesday  or  Thurs- 
day '  viz:  May  JO,  189^,  or  May  ji,  189^, 
and  notifying  it  that  unless  delivery 
was  then  made  I  should  treat  the  con- 
tract as  broken,  and  hold  it  responsible, 
requesting  a  reply  by  telegraph.  It 
replied  on  May  2g,  iSg^,  by  letter,  de- 
clining to  deliver,  and  it  was  not  until 
June  21,  iSg^,  that  it  tendered  the  coal, 
which  I  declined  to  accept. 

I  was  willing  to  take  and  pay  for 
2000  tons  of  coal  according  to  the  con- 
tract made  by  me  with  the  plaintiff  on 
April  ly,  iSg^.  Of  this  fact  the  plaintiff 
was  well  aware. 

After  delivering  the  quantity  of  coal 
for  which  suit  is  brought,  plaintiff  re- 
pudiated its  contract  and  failed  to 
deliver  any  further  quantity. 

I  aver  that  the  advance  in  value  of 
the  12S4  tons  of  coal  which  the  plaintiff 
failed  to  deliver  to  me  according  to  its 
contract,  between  the  price  at  which  I 
was  to  receive  said  coal  and  the  market 
value  of  the  same  was  $^,j6j.6o. 

I  claim  that  there  is  due  to  me  by 
the  plaintiff  for  breach  of  its  said  con- 
tract with  me  and  above  the  amount 
oi%i,giS.j6,  due  by  me  to  plaintiff,  the 
sum  of  %2,44y.o4. 

I  claim  the  last  named  sum  from  the 
plaintiff  and  shall  endeavor  to  recover 
it  in  this  suit,  with  interest. 

All  the  above  facts  are  true  and  I 
expect  to  prove  them  on  the  trial  of  the 
cause." 

By  leave  of  court  the  defendant  filed 
the  following  supplemental  affidavit  of 
defense: 

"  In  my  affidavit  of  defense  hereto- 


fore filed  I  intended  to  aver  and  I  do 
now  aver  that  the  advance  in  value  of 
the  1284  tons  of  coal  which  the  plaintiff 
failed  to  deliver  to  me  according  to  its 
contract  between  the  price  at  which  I 
was  to  receive  said  coal  and  the  market 
value  of  the  same  was  %4,j6^.6o  at  the 
date  of  the  breach  of  the  contract  by 
plaintiff,  to  wit,  on  the  j>/j-^  day  of  i^iay, 
189^,  at  which  date  the  market  value 
of  said  coal  at  South  Amboy  was,  as  I 
am  informed  and  believe,  and  expect 
to  be  able  to  prove  on  the  trial  of  this 
cause,  %6.oo  per  ton." 

The  court  discharged  a  rule  for  judg- 
ment for  want  of  sufficient  affidavit  of 
defense. 

See  also  other  forms  of  affidavits  held 
sufficient  in  Lee  v.  Baylie,  (Pa.  1888) 
13  Atl.  Rep.  950;  Lane  v.  Penn 
Glass  Sand  Co.,  172  Pa.  St.  252; 
Cropley  v.  Vogeler,  2  App.  Cas.  (D.  C.) 
28;  Kaufman  v.  Cooper  Iron  Min.  Co., 
105  Pa.  St.  537. 

Insufficient.  —  Forms  of  affidavits 
held  insufficient  are  set  out  in  Laferty 
V.  Sheriff,  (Pa.  1888)  16  Atl.  Rep.  90; 
Vollmer  v.  Magowan,  180  Pa.  St.  no; 
Blanton  v.  Craven,  173  Pa.  St.  374; 
McKay  v.  McKenna,  173  Pa.  St.  581; 
Williams  v.  Sawyers,  155  Pa.  St. 
129. 

1.  A  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense  was  dis- 
charged. 

See  also,  generally,  supra,  note  2,  p. 
764. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 
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be  unfit  for  the  purpose  for  which  it  was  intended,  and  of  improper 
materials,  and  unlike  those  formerly  furnished  by  the  plaintiff. 

An  annealing  bottom  is  a  flat  piece  of  iron  about  two  to  three 
inches  thick,  upon  which  are  laid  the  sheets  of  steel  which  are  to  be 
annealed.  A  cover  is  then  placed  over  the  sheet  of  steel  resting  upon 
the  box  bottom,  and  the  whole  thing  wheeled  into  a  furnace,  where 
the  heat  is  turn-ed  on  and  the  annealing  box  brought  to  a  red  heat. 
It  is  then  removed  and  allowed  to  cool  gradually;  and  the  bottom 
must  be  of  proper  material  to  stand  the  expansion  and  contraction 
without  cracking. 

The  bottom  should  have  been  made  of  a  soft  gray  iron,  such  as  the 
former  ones  had  been  made  of;  but,  instead  of  that,  it  was  made  of 
hard  white  iron  from  scrap,  which  was  entirely  unfit  for  the  purpose. 

2.  Upon  discovering  the  character  of  the  material  in  this  box 
bottom,  deponent  notified  Mr.  Cochrane,  the  superintendent  of 
plaintff,  who  was  present,  that  it  was  not  right  and  that  it  would  not 
be  accepted.  During  the  conversation  with  Mr.  Cochrane,  the  men 
had  allowed  the  bottom  to  drop  from  the  car  upon  the  ground,  without 
deponent's  knowledge,  and  he  immediately  gave  notice  to  Mr.  Coch- 
rane that  the  firm  would  not  accept  it,  and  it  was  there  subject  to  their 
order. 

[And  further,  affiant  (concluding  as  in  Form  No.  1029).  Y 

e.  Answer  or  Plea. 
(1)  Breach  of  Warranty.^ 

1.  The  matter  enclosed  by  and  to  be  Strictness  Bequired.  —  The  same  strict- 
supplied  within  [  ]  will  not  be  found  ness  is  necessary  in  a  plea  setting  up 
in  the  reported  case.  a  breach  of  warranty  as   is   necessary 

2.  Breach  of  Warranty  a  Defense. —  A  in  a  declaration  for  the  same  purpose, 
breach  of  warranty  may  be  set  up  by  Raines  v.  Dooley,  23  Ark.  329. 

way  of  defense   in  an  action  by  seller        Setting  Out  Warranty  —  Generally.  — 

against    purchaser    for     the    price    of  Character  and  extent  of  warranty  must 

goods  sold   with   warranty.       Flint   v.  be  alleged.     Shirk  v.  Mitchell,  137  Ind. 

Lyon,   4  Cal.  17;  Taylor  v.  Griswold,  185.     But   that   the   warranty   was    in 

32  Ga.    569;  Dukes  v.   Nelson,   27  Ga.  writing  need  not   be  alleged  where  a 

457;  Shirk  V.   Mitchell,    137   Ind.    185;  written    warranty     is     not     essential. 

Hillenbrand    v.    Stockman,    123    Ind.  Parker  v.  McFerrin,  103  Ala.  132. 
598;    Love    V.    Oldham,     22    Ind.    51;         Implied   Warranty. —  Where  an  im- 

Donahue    v.    Prosser,     10    Iowa    276;  plied  warranty  is  relied  upon,  the  plead- 

Dancey  7/.  Sugg,  46  Miss.  606;  Harman  ing   should   show   directly  either  that 

V.    Sanderson.    6   Smed.    &   M.  (Miss.)  the  party  warranted  or  that  he  under- 

41;  Budd  z'.  Power,  8  Mont.  380;  Shep-  took  and  premised  that  the  article  was 

herd  v.  Temple,  3  N.  H.  455;  Brantley  of    the   particular   quality.      The    evi- 

V.    Thomas,    22  Tex.    270;    Walton    v.  dence  upon  which  the  law  would  imply 

Cody,    I   Wis.  420;  Miller  z*.  Smith,   i  a  warranty  must  not  be  shown.    Misner 

Mason  (U.  S.)  437.     And  it  has  been  v.  Granger,  9  111.  69. 
held  that  under  the  code  it  may  be  set         Variance. — Where  a  special  warranty 

up  by  way  of  counterclaim.     Love  v.  is  alleged,  an  implied  warranty  cannot 

Oldham,  22  Ind.  51.  be  proved.     Walton    v.    Cody,   i  Wis. 

Beqnisites  of  Answer  or  Flea,  Oener-  420. 
ally.  —  For  the  formal  parts  of  an  Beliance  on  Warranty.  —  That  the  pur- 
answer  or  plea  in  a  particular  jurisdic-  chaser  relied  upon  the  warranty  and 
tion  see  the  titles  Answers  in  Code  was  thereby  deceived  must  be  alleged. 
Pleading,  vol.  i,  p.  799;  Pleas,  vol.  Abilene  Nat.  Bank  v.  Nodine,  26 
13,  p.  918.  Oregon  53. 
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Scienter.  —  That  the  seller  knew  that 
the  defect  warranted  against  existed 
need  not  be  alleged  where  a  general 
warranty  is  given.  Williams  v.  Har- 
ris, 2  How    (Miss.)  627. 

Setting  Out  Breach  —  Generally.  — 
Nature  and  particulars  of  the  breach 
must  be  alleged.  Shirk  v.  Mitchell, 
137  Ind.  185;  Case  v.  Grim,  77  Ind.  565; 
Aermotor  Co.  v.  Earl,  18  Ind.  App. 
181;  Seiberling  v.  Rodman,  14  Ind. 
App.  460;  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  v.  Field,  8  Ind.  App. 
107. 

In  Sale  of  Machine. — "  It  has  been 
repeatedly  held  that  an  answer  based 
upon  a  breach  in  the  sale  of  a  machine 
*  *  *  is  not  sufficient  where  it  simply 
alleges  that  the  machine  would  not  do 
good  work  and  could  not  be  made  to  do 
so  without  alleging  specially  wherein  it 
failed  to  comply  with  the  warranty." 
Seiberling  v.  Rodman,  14  Ind.  App. 
460. 

Fraud.  — No  charge  of  fraud  is  neces- 
sary where  the  defense  is  that  an  ex- 
press warranty  was  given.  Williams 
V.  Harris,  2  How.  (Miss.)  627. 

In  Aultman  v.  Mason,  83  Ga.  212, 
which  was  an  action  to  recover  a  bal- 
ance due  on  certain  promissory  notes 
given  for  the  purchase  price  of  an  en- 
gine and  saw  mill,  the  defendant  filed  a 
plea  of  breach  of  warranty  and  failure 
of  consideration.  The  plaintiff  raised 
an  objection  to  the  plea  on  the  ground 
that  it  contradicted  and  added  to  the  con- 
tract between  the  parties  without  any 
allegation  of  fraud,  accident  or  mistake. 
This  objection  was  overruled.  The 
court  said,  "  a  plea  of  breach  of  war- 
ranty and  of  failure  of  consideration 
does  not  add  to  or  vary  the  contract  be- 
tween the  parties,  nor  is  it  necessary  to 
allege  therein  fraud,  accident  or  mis- 
take." 

Precedent.  —  In  Burrz/.  Redhead,  etc., 
Co.,  62  Neb.  617,  the  answer  was  in 
part  as  follows: 

"And  these  defendants  further  al- 
lege that  prior  to,  and  at  the  time  of, 
the  purchase  of  the  said  bicycles,  and 
as  a  part  of  the  contract  of  purchase 
thereof,  and  as  an  inducement  to  enter 
into  said  contract,  the  plaintiff  repre- 
sented and  warranted  said  properly  to 
be  well  and  properly  made,  and  of  good 
materials,  and  to  be  of  the  highest  pos- 
sible grade,  and  that  the  said  bicycles 
would  give  the  purchasers  thereof  every 
satisfaction:  and  these  defendants, 
relying  upon  the  said   warranty,   pur- 


chased the  said  bicycles,  which  other- 
wise they  would  not  have  done. 
Defendants  say  that  said  bicycles  were 
not  well  and  properly  made,  and  were 
not  of  good  materials  and  of  the  highest 
possible'grade,  but,  on  the  other  hand, 
were  of  poor  workmanship  and  made  of 
poor  material,  and  were  of  poor  grade 
and  inferior  machines.  And  these  de- 
fendants sold  several  of  said  machines 
to  different  parties  and  the  same  did 
not  give  the  purchasers  satisfaction, 
but  failed  in  their  construction  and  ma- 
terials and  other  respects,  as  above 
stated,  and  were  not  of  greater  value 
than  %i^o. 

4.  And  at  the  time  of  entering  into 
said  contract,  these  defendants  were  en- 
gaged in  the  implement  business,  and 
were  dealing  in  bicycles  at  York,  A-e- 
braska,  and  had  a  large  business  and 
patronage  in  said  business,  and  by 
reason  of  the  failure  of  the  said  bicycles, 
as  represented  and  warranted,  these 
defendants  were  compelled  to  purchase 
and  make  repairs  to  said  bicycles  to 
the  amount  of  Sjj,  and  were  compelled 
to,  and  did,  lose  a  large  amount  of 
time  of  themselves  and  their  employees 
in  their  attempting  to  repair  said  bi- 
cycles and  make  them  work  as  war- 
ranted, to  the  amount  and  value  of  at 
least  %ioo,  and  were  compelled  to.  and 
did,  pay  a  large  amount  of  express 
charges,  to  the  amount  of  f/j',  and 
were  greatly  injured  and  damaged  in 
their  said  business  by  reason  of  the  said 
failures  of  the  said  bicycles  as  war- 
ranted. 

5.  The  defendants  sold  said  bicycles 
to  various  of  their  customers,  and  the 
same  failed  and  were  not  good  ma- 
chines, and  the  said  customers  refused 
to  keep  the  same  but  returned  them 
and  refused  to  pay  therefor,  and  the 
customers  and  patrons  of  said  defend- 
ants learning  of  the  said  failure  of  the 
said  machines,  refused  to  purchase  bi- 
cycles of  the  said  defendants,  so  that 
defendants  lost  sales  of  bicycles  which 
they  otherwise  would  have  made,  to  the 
amount  and  value  of  at  least  %£oo.  and 
the  commissions  lost  the  defendants  on 
such  sales  were  at  least  of  the  value  of 
%ioo,  so  that  these  defendants  had  been 
damaged  in  the  premises  in  the  sum  of 
%2^o.'"  Motions  to  strike  from  the  an- 
swer the  allegations  of  damages,  on  the 
ground  that  they  were  not  proper  ele- 
ments of  damages,  were  sustained  in 
the  trial  court,  but  the  judgment 
was  reversed  on  error. 
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Form  No.  18134.' 

Supreme  Court,  JVetv  York  County. 

William  E.  Zabriskie,  plaintiff, 

against 

The  Central  Vermont  Railroad  Company,  defendant. 

The  answer  of  the  defendant  to  the  complaint  herein. 

First.  For  a  defense  and  counterclaim  to  the  cause  of  action  alleged 
in  the  complaint,  the  defendant  says,  upon  its  information  and  belief, 
that  on  the  8t/i  da.y  oi  /une,  i887,a.t  St.  Albans,  Vermont,  the  plaintiff's 
assignors,  Robert  Hare  Po^vel  &"  Company,  of  Philadelphia,  Fa.,  men- 
tioned in  the  complaint,  by  Edward  A.  Smith,  their  duly  authorized 
agent,  entered  into  a  contract  in  writing  with  the  defendant,  The 
Central  Vermont  Railroad  Company,  of  which  the  following  is  a  copy: 

"Gentlemen.  I  agree  to  furnish  you,  during  the  year  ending y'««<r 
1st,  1S88,  thirty  thousand  tons  of  Powelton  coal,  of  same  quality  and 
kind  as  furnished  during  the  past  year,  with  an  option  on  your  part 
to  increase  the  order  to  any  amount  not  exceeding  thirty  thousand 
tons.  You  to  control  delivery.  The  coal  is  to  be  delivered  to  you 
on  the  cars  at  Norivood,  N.  Y.,  at  three  dollars  ($5.W)  per  net  ton. 
You  are  to  have  an  option  oi  Jive  thousand  tons,  to  be  delivered  you  at 
Rutland,  during  the  same  season,  at  %3.90  per  gross  ton.  All  above 
coal  to  be  waybilled  as  per  your  directions.  Payment  to  be  made  per 
monthly  bills  in  the  usual  course.  You  are  to  give  reasonable  notice 
of  your  requirements,  and  we  are  not  to  be  held  liable  for  money 
damage  on  account  of  strikes. 

Robert  Hare  Powel  6^'  Co. , 
By  Edward  A.  Smith,  Sales  Agent. 

The  above  is  accepted. 

Central  Vermont  R.  R.Co., 
By  E.  C  Smith,  2  V.  P.  &  Asst.  Genl.  M. 

St.  Albans,  Vt.,  June  8th,  i8<97." 

The  said  contract  was  duly  confirmed  in  writing  by  said  Robert 
Hare  Poivel  &*  Company  under  date  oi  June  16,  i887.  That  the  coal 
furnished  by  the  said  Robert  Hare  Powel  cf  Co.  to  the  said  Central 
Vermont  Railroad  Company  during  the  past  year,  referred  to  in  said 
contract,  was  a  good  merchantable  coal,  suitable  for  railroad  use,  and 
had  been  actually  used  by  the  defendant,  and  had  proved  to  be  a 
good  and  serviceable  article,  to  the  knowledge  of  both  said  contract- 
ing parties;  that  by  said  contract  the  said  Robert  Hare  Powell'  Com- 
pany warranted  that  the  coal  to  be  furnished  therein  should  be  of  the 
same  quality  and  kind.  That  all  the  coal  mentioned  in  the  complaint 
herein  so  delivered  to  the  defendant  under  said  contract  in  pretended 
performance  thereof,  was  for  the  purpose  of  the  test  hereinafter  men- 
tioned. That  the  coal  so  delivered  was  not  Poivelton  coal,  except  a 
small  portion  thereof,  and  was  not  of  the  same  quality  or  kind  as  fur- 
nished to  the  defendant  during  the  preceding  year,  and  was  not  a 

1.  This  is  the  form  of  answer  in  Za-  entered  upon  the  report  of  a  referee  was 
briskie  v.  Central  Vermont  R.  Co.,  131     affirmed. 

NY.  72,  and  is  copied  from  the  records.         See  also,  generally,  supra,  note  2,  p. 
A  judgment  in  favor  of  the  defendant     766. 

768  Volume  16. 


18134.  SALES.  18134. 

good  or  merchantable  coal  or  suitable  for  railroad  use;  but  the  same 
was  very  inferior  in  quality  and  was  too  fine  for  use  in  locomotives 
and  was  mixed  with  dirt  and  other  non-combustible  substances,  and 
was  not  as  warranted,  and  was  substantially  worthless.  That  imme- 
diately upon  discovering  the  inferior  quality  of  said  coal,  the  defend- 
ant notified  said  Robert  Hare  Powel  6^  Company  thereof,  and  they 
requested  defendant  to  continue  receiving  the  coal,  and  agreed  to 
have  said  defects  remedied,  but  failed  to  do  so;  thereupon  this 
defendant  stopped  further  shipments  of  said  coal,  and  claimed  dam- 
ages at  the  rate  oione  dollar  per  ton,  on  account  of  the  inferior  quality 
of  the  coal  previously  delivered  and  the  breach  of  said  warranty  in 
respect  thereto.  That  thereupon  the  said  Robert  Hare  Powell'  Com- 
pany by  their  said  agent,  duly  authorized  thereto,  and  this  defendant 
mutually  agreed  that  the  defendant  should  pay  %1,500  on  account  of 
the  coal  delivered  in  Jtdy,  iS87,  which  at  the  contract  price  amounted 
to  $11,333.50,  and  should  retain  the  balance  of  $3,853.50  to  make 
good  the  damages  which  the  defendant  had  sustained  by  reason  of 
the  inferior  quality  of  said  coal  previously  delivered;  and  further 
agreed  that  the  said  Robert  Hare  Pou>el  6^  Company  should  send  to 
defendant  a  sufficient  quantity  of  coal  to  make  a  further  test,  by 
actual  use,  of  its  quality,  and  for  that  purpose  should  resume  ship- 
ments about  August  26th,  i857;  and  they  further  agreed  that,  in  case 
said  coal  upon  such  test  proved  to  be  in  accordance  with  said  con- 
tract, the  same  was  to  be  applied  upon  said  contract  and  paid  over 
at  the  contract  p;"ice;  but  in  case  said  coal  proved  unsatisfactory  and 
not  in  accordance  with  said  contract,  the  same  was  not  to  be  paid 
for  and  shipments  thereof  were  to  be  stopped;  that  this  defendant 
paid  said  $7,500  and  retained  said  balance  of  $3,853.50,  and  said 
Robert  Hare  Powel  o;'  Company  or  the  said  Guarafitee  Trust  and  Safe 
Deposit  Company  ol Philadelphia,  mentioned  in  the  complaint,  to  whom 
said  Robert  Hare  Powel  &^  Company  assigned  said  contract  about 
August  29th,  i8S7,  shipped  to  the  defendant  and  defendant  received 
a  further  quantity  of  said  coal  under  said  new  agreement  for  the 
purpose  of  making  said  test;  that  defendant  did  make  said  test  with 
said  coal  by  actual  use,  as  agreed,  and  the  said  coal,  as  proved  by 
said  test,  was  even  worse  than  the  coal  previously  received.  That 
thereupon  the  defendant  gave  notice  thereof  to  Robert  Hare  Powel  &' 
Company  and  their  assignee,  who  stopped  further  shipments  of  said 
coal.  That  thereafter  the  said  Robert  Hare  Po7vel  6^  Company  and 
their  assignee  requested  from  said  defendant  the  privilege  of  making 
a  further  test  of  said  coal,  under  the  supervision  of  a  man  to  be 
selected  by  themselves  for  that  purpose;  that  defendant  consented 
thereto,  and  said  test  was  made  accordingly,  about  March,  i888,  that 
the  same  showed  worse  results  than  said  previous  test;  that  there- 
upon said  Robert  Hare  Po7vel  6-  Company  and  their  assignees  failed 
further  to  perform  or  admit  performance  of  said  contract.  That  by 
reason  of  the  said  breach  of  said  contract  and  the  failure  of  said 
Robert  Hare  Powel  6-  Company  and  their  assignee  to  perform  the 
same,  this  defendant  was  obliged  to  purchase  the  balance  of  said 
30,000  tons  of  coal,  to  wit,  25,305  tons,  in  open  market  at  an  average 
price  of  $3.59  per  ton,  which  was  the  lowest  price  at  which  defendant 
i6  E.  of  F.  P.  — 49.  769  Volume  16. 
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could  purchase  the  same,  and  by  reason  of  the  premises  defendant 
has  suffered  damages  in  the  sum  of  ^0,000,  or  thereabouts,  which 
sum  the  defendant  will  offset  and  counterclaim  against  any  claim  of 
the  plaintiff  in  this  action.  And  the  defendant  denies  that  any  coal 
was  sold  or  delivered  to  it  by  said  Robert  Hare  Powel  cr*  Company  in 
the  year  i8^7,  or  by  said  Guarantee  Trust  and  Safe  Deposit  Company 
of  Philadelphia,  or  otherwise  than  as  above  set  forth,  and  denies  that 
it  promised  or  agreed  to  pay  them  or  either  of  them  for  any  such  coal 
otherwise  than  as  above  set  forth,  and  denies  that  it  is  indebted  to 
them,  or  either  of  them,  or  to  the  plaintiff,  in  any  amount  therefor. 

Second.  For  a  further  and  separate  defense  herein  defendant  says, 
upon  its  information  and  belief,  that  at  the  time  of  the  alleged  assign- 
ment to  the  plaintiff  of  the  debts  or  things  in  action  set  forth  in  the 
complaint  the  plaintiff  was  and  still  is  an  attorney  and  counselor  at 
law;  that  he  bought  said  debts  or  things  in  action  with  the  intent 
and  for  the  purpose  of  bringing  an  action  thereon,  contrary  to  the 
provisions  of  section  US  of  the  Code  of  Civil  Procedure,  and  he  did 
bring  this  action  in  pursuance  of  such  intent  and  purpose,  by  reason 
whereof  said  alleged  assignment  is  void  and  this  action  is  not 
maintainable. 

Wherefore,  defendant  demands  judgment  that  the  complaint  herein 
be  dismissed,  with  costs. 

Edward  C.  James,  Attorney  for  Defendant, 
No.  31  Nassau  street,  New  York. 

(  Verification.  )^ 

(2)  Fraudulent  Representation.* 

1.  Veriflcation,  —  For  a  form  of  verifi-  charged  and  cannot  be  allowed  to  rest 
cation  in  a  particular  jurisdiction  see  on  inference  only.  Rice  v.  Gilbreath, 
the  titlR  Verifications.  iig  Ala.  424. 

2.  Fraud  a  Befense.  —  Fraudulent  When  Made.  —  It  must  be  shown  when 
representation  may  be  set  up  by  way  the  representation  was  made.  Settles 
of  defense  in  an  action  by  the  seller  v.  flolman,  (Tex.  Civ.  App.  1896)  33  S. 
against  the  purchaser  for  the  price  of  W.  Rep.  880. 

goods    sold       Rice    v.    Gilbreath,    119  That  representation  was  false  must  be 

Ala.   424;    Flint   v.    Lyon,    4   Cal.    17;  alleged.     Raines   v.    Dooley,   23   Ark. 

Hillenbrand    v.    Stockman,     123    Ind.  329. 

598;  Love  w.  Oldham,  22  Ind.  51;  Dona-  Scienter  — That  the  plaintiff  knew  the 

hue  V.  Prosser,  10  Iowa  276;  Harman  representation  to  be  false  must  be  al- 

V.  Sanderson,  6  Smed.  &  M.  (Miss.)  41;  leged.     Raines  v.  Dooley,  23  Ark.  329; 

Budd  V.  Power,  8  Mont.  380;  Beecker  Case  v.   Boughton,   11   Wend.  (N.   Y.) 

V.    Vrooman.    13   Johns.    (N.    Y.)   302;  106. 

Reahv.  McAlister,  8  Wend.  (N.  Y.  no;  Intent  to  Defraud.  —  That  the  repre- 

Weimer  v.  Clement,  37  Pa.  St.  147.  sentation  was  made  with  intent  to  de- 

In  Indiana,  under  the  code,  it  may  be  fraud  must  be  alleged.    Budd  v.  Power, 

set  up  by  way  of  counterclaim.     Love  8  Mont.  380;  Lefler  v.  Field.  52  N.  Y. 

V.  Olaham,  22  Ind.  51.  621. 

Bequisites  of  Answer  or  Plea,  Generally.  Beliance  Upon  Bepresentation.  —  That 

—  For  the  formal  parts  of  an  answer  or  the  defendant  relied  upon  and  was  in- 

plea  in  a  particular  jurisdiction  see  the  duced  by  the  representation  to  purchase 

titles  Answers  in  Code  Pleading,  vol.  must  be  alleged.     Lefler  w.  Field,  52  N. 

I,  p   709:  Pi.F.AS,  vol.  13.  p.  988.  Y.  62 1;  Wood  v.  Ross,  (Tex.  Civ.  App. 

Facts  Positively  Charged.  —  The  facts  1804)  26  S.  W.  Rep.  148. 

constituting  the  fraudulent  representa-  Damages.  —  The  manner  in  which  the 

tion   must   be  directly  and    positively  defendant  was  damaged  by  the  fraudu- 
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Form  No.  18135.' 

Superior  Court  of  the  City  of  New  York. 
Otto  G.  Mayer^  plaintiff, 
against 
William  G.  Dean  and  Harry  W.  Dean,  defendants. 

The  above  named  defendants,  by  If.  D.  Birdsall,  their  attorney,^ 
answer  the  complaint  herein  denying,  admitting,  and  stating  as 
follows,  in  their  amended  answer: 

First.  —  The  defendants  admit  the  allegations  contained  in  that 
subdivision  of  complaint  numbered  1. 

Second. — And  further  answering,  the  defendants  deny  each  and 
every  allegation  contained  in  that  subdivision  numbered  2,  except 
so  far  as  the  same  may  be  hereinafter  admitted. 

Third. — And  further  answering,  the  defendants  allege  that  on  or 
about  said  27th  February,  iS85,  the  plaintiff  offered  for  sale  to  the 
defendants  said  mustard  seed  alleged  in  complaint,  and  showed 
defendants  what  he  claimed  and  represented  to  be  a  sample  thereof, 
and  to  induce  the  defendants  to  purchase  the  same,  represented  to 
the  defendants  said  mustard  seed  to  be  clean,  free  from  dirt  or  any 
impurity  and  to  be  in  the  condition  as  such  sample  appeared  to  be 
and  which  sample  appeared  to  be  of  good  quality,  free  from 
dirt  and  impurities  of  any  kind  and  fit  to  be  manufactured  for  sale 
and  use,  and  that  no  dirt  was  observable  therein  upon  ordinary 
inspection. 

That  relying  upon  said  statement  and  representations,  and  believ- 
ing the  same  to  be  true,  defendants  did  agree  to  purchase  said 
mustard  seed  at  an  agreed  price  of  three  and  three-eighths  cents  per 
pound,  amounting  in  all  to  the  said  ^xavcioi  five  hundred  and  eighty-two 
9-100  dollars,  upon  credit  of  ninety  days,  and  same  was  delivered 
to  defendants. 

Fourth. — And  further  answering,  the  defendants  allege  that  said 
mustard  seed  was  not  as  represented  by  the  plaintiff  and  not  as  said 
alleged  sample  appeared  to  be.  That  it  contained  dirt  and  other 
impurities,  which  fact  only  became  apparent  and  observable  and 
known  to  the  defendants  thereafter  when  a  portion  thereof  was 
ground  and  not  before,  and  that  the  dirt  and  impurities  therein  were 
not  observable  upon  inspection  and  only  became  apparent,  observable 
and  known  to  the  defendants  when  the  same  was  ground,  and  that 
such  mustard  seed,  by  reason  of  the  dirt  and  impurities  therein  as' 
above  stated,  was  not  worth  the  price  agreed  to  be  paid  therefor, 
and  was  of  little  or  no  value. 

And  the  defendants  allege,  on  information  and  belief,  that  the 
plaintiff  knew  the  condition  of  said  mustard  seed,  and  that  same 
contained  dirt  at  the  time  said  representations  were  made;  and  that 
same  were  fraudulently  made  to  cheat  and  deceive  the  defendants 

lent   representation   must  be  averred,  allegations   of    the   answer.     A   judg- 

Rice  r.  Gilbreath,  iig  Ala.  424.  i.  -int  in  favor  of  the  plaintiff  entered 

1.  This   is   the   form    of    answer    in  upv-n  a  verdict  directed   by  the  court 

Mayer  v.  Dean,  115  N.  Y.  556,  and  is  was  reversed  and  a  new  trial  ordered, 
copied  from  the  records.     No  objection         See  also,  generally,  supra,  note  2,  p. 

was   made   to   the    sufficiency   of    the  770. 
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and  to  prevent  such  an  examination  and  test  thereof  as  would  have 
shown  the  dirt  therein,  and  to  induce  said  defendants  to  make 
said  purchase  by  deception. 

Fifth.  — And  further  answering,  the  defendants  allege  that  as  soon 
as  they  ascertained  the  condition  of  said  mustard  seed  as  herein- 
before stated,  and  on  or  about  the  17lh  day  of  March,  iS85,  they 
rescinded  the  said  sale  and  purchase,  and  same,  by  mutual  consent 
and  agreement  of  the  parties  hereto,  was  returned  to  and  accepted 
by  the  plaintiff. 

Wherefore  the  defendants  demand  that  the  complaint  herein  be 
dismissed  with  costs. 

H.  D.  Birdsall^  Defendants'  Attorney. 

(  Verification.  )^ 

2.  To  Recover  Goods  for  Noncompliance  with  Conditions 

of  Sale. 

a.  In  General. 
Form  No.  i  8 1 3  6  .* 

Supreme  Court,  Queens  County. 

Edivin  IV.  Adams  and  J^.  Oswald  Jimenis,  plaintiffs,  ^ 

against  ! 

James   Mackintosh   and   Roscoe   Lumber   Company.,  \ 

defendants.  J 

The    plaintiffs,     complaining   of   the    defendants,    by  Jackson  6* 
Burr,  their  attorneys,  respectfully  show  to  this  court: 
.    I.  That  at  the  dates  and  times  hereinafter  mentioned  the  above 
named  plaintiffs  were,  and  now  are,  copartners,  carrying  on  business 
under  the  firm  name  and  style  of  Adams  &•  Jimenis. 

II.  Upon  information  and  belief,  that  at  the  dates  and  times  herein  ■ 
after  mentioned,  the  above  named  defendant  James  Mackintosh  was 
carrying  on  business  under  the  firm  name  and  style  of  Mackintosh 
and  Company. 

III.  Upon  information  and  belief,  that  the  above  named  defendant 
Roscoe  Lumber  Company  is  a  domestic  corporation,  organized  and 
incorporated  under  the  laws  of  the  state  of  Neiu  York. 

IV.  That  in  the  month  of  December,  i8P^,  at  Long  Island  City, 
-county  of  Queens ^nd  state  of  New  York,  and  at  and  prior  to  the  time 
of  the  commencement  of  this  action,  the  above  named  defendant 
wrongfully  held,  kept  and  detained,  and  still  holds,  keeps  and 
detains,  certain  articles  of  personal-property  from  the  plaintiff,  which 
said  articles  were  at  that  time,  and  at  the  time  when  this  action  was 
commenced,  and  still  are,  the  property  of  and  owned  by  this  plaintiff, 
and  which  said  articles  are  more  particularly  described  as  follows, 
to  wit: 

1.  Verification. —  For  a  form  of  verifi-  Y.  176,  and  is  copied  from  the  records, 
•cation  in  a  particular  jurisdiction  see  A  judgment  in  favor  of  the  plaintiffs 
the  title  Verifications.  entered  upon  a  verdict  directed  by  the 

2.  This  is  the  form  of  complaint  in  court  was  affirmed. 
Adams  v.  Roscoe  Lumber  Co.,  159  N. 
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lyS^9  pieces  of  1il8  &  up  white  pine  cut  boards,  containing 

19,285  feet,  of  the  value  of  %25  per  1,000  feet %^82  13 

694  pieces  of  1x8  &  up  white  pine  box  boards,  containing 

7,858  feet,  of  the  value  of  %16  per  1,000  feet 125  7$ 

Total  value %607  86 

which  said  lumber  is  now  in  the  lumber  yard  at  Flushing  Street  and 
W^^j/ Avenue,  Long  Island  City,  Queens  county,  New  York. 

V.  That  these  plaintiffs  have  duly  demanded,  before  the  com- 
mencement of  this  action,  the  aforesaid  articles  of  personal  property 
from  said  defendants,  who  have  refused  and  neglected,  and  still 
refuse  and  neglect,  to  deliver  the  same  to  these  plaintiffs,  and  they 
unlawfully  and  wrongfully  keep  and  detain  the  same  from  these 
plaintiffs. 

VI.  That  heretofore,  and  on  or  about  the  tenth  day  of  December, 
\WJf.,  the  above  named  defendant  James  Mackintosh,  then  doing 
business  in  Long  Island  City  under  the  said  firm  name  of  Mackintosh 
and  Company,  made  and  entered  into  an  agreement  with  the  above 
named  plaintiffs,  whereby  he  agreed  to  purchase  from  them  thirteen 
hundred  and  forty-nine  pieces  of  inch  by  eight  inch  and  up  white  pine 
cut  boards,  containing  19,285  feet,  at  twenty-Jive  dollars  per  thousatid 
feet,  diVid  five  hundred  and  ninety-/ our  pieces  of  inch  by  eight  inch  and 
up  white  pine  box  boards,  containing  7,858  feet  at  sixteen  dollars 
per  thousand  i^tX.,  amounting  in  the  aggregate  to  the  sum  of  six  hun- 
dred and  sei^en  86- 100  dollars,  which  sum  the  said  ^^i^Vidi?in\.  Mackintosh 
agreed  to  pay  therefor,  upon  the  delivery  thereof,  by  executing  and 
delivering  to  the  plaintiffs  a  promissory  note  therefor,  payable  in 
sixty  days  from  its  date. 

VII.  That  pursuant  to  said  agreement,  these  plaintiffs  delivered  to 
the  saidy^w<?j  Mackintosh,  on  or  about  the  tenth  ddiy  oi  December, 
\S9Jf,  the  said  lumber  above  specified,  and  demanded  from  the  said 
defendant  Mackintosh  the  said  promissory  note,  but  that  he  refused 
and  neglected  to  execute  and  deliver  the  same,  and  ever  since  has 
refused  and  neglected  so  to  do,  although  frequent  demands  have 
been  made  upon  him  for  the  said  note. 

VIII.  Upon  information  and  belief,  that  on  or  about  the.  fourteenth 
day  of  December,  i89^  the  above  named  defendant  Mackintosh 
wrongfully,  unlawfully  and  fraudulently  pretended  to  convey  the 
said  lumber  to  the  above  named  defendant  Roscoe  Lumber  Company, 
and  that  the  said  Roscoe  Lumber  Co?npany  now  has  possession  of  the 
said  lumber  by  reason  of  said  pretended,  wrongful,  unlawful  and 
fraudulent  conveyance,  and  said  company  had  knowledge  and  notice 
that  said  defendant  Mackintosh  did  not  own  the  said  lumber. 

IX.  That  these  plaintiffs  have  elected  to  rescind  the  agreement 
and  sale  made  by  them  to  the  said  defendant  Mackintosh  by  reason 
of  the  failure  and  neglect  of  said  defendant  Mackintosh  to  fulfill  the 
conditions  thereof  on  his  part  to  be  kept  and  performed,  and  that 
these  plaintiffs  have  notified  the  said  defendants  of  their  intention 
so  to  do,  and  have  demanded  from  them  and  each  of  them,  prior  to 
the  commencement  of  this  action,  that  they  should  return,  restore 
and  deliver  the  said  lumber  to  these  plaintiffs,  and  that  the  said 
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fames  Mackintosh  and  the  Roscoe  Lumber  Company,  the  said  defend- 
ants, and  each  of  them,  has  wrongfully  refused  to  restore  and 
deliver  the  same,  and  the  said  defendant  Roscoe  Lumber  Company 
still  retains  the  same  in  its  possession. 

X.  That  neither  the  said  snm.  oi  six  hundred  and  seven  76-100  do\- 
lars,  the  purchase  price  of  such  lumber,  nor  any  part  thereof,  has 
been  paid  by  either  of  the  said  defendants,  and  the  whole  amount 
thereof  still  remains  due  and  owing. 

XI.  That  the  plaintiffs  claim  the  property  and  right  to  immediate 
possession  of  the  aforesaid  lumber,  which  is  of  the  value  of  six  hun- 
dred and  seven  86-100  dollars. 

Wherefore  the  said  plaintiffs  demand  judgment  against  the  said 
defendants,  and  each  of  them,  for  the  possession  and  recovery  of 
the  said  articles  of  personal  property,  or  for  the  value  thereof,  to 
wit:  the  sum  of  six  hundred  and  seven  86-100  (^607.86)  dollars,  in 
case  a  delivery  thereof  cannot  be  made,  and  in  case  the  said  articles 
are  retained  by  the  defendants  during  the  pendency  of  this  action, 
that  they  recover  such  damages  for  such  wrongful  detention  as  shall 
be  just  and  equitable,  besides  the  costs  of  this  action. 

Jackson  6^  Burr,  Plaintiffs'  Attorneys, 
lJi5  Broadway,  Brooklyn,  N.  V. 

{Verification.y- 

b.  Against  Sheriff  Who  Holds  Goods  Under  a  Warrant  of  Attaehment 
Against  Property  of  Vendee. 

Form  No.  18137.* 

Supreme  Court,  City  and  County  of  New  York. 
The  Empire  State  Type  Foundry  Company,  plaintiff, ' 

against 

Hugh  J.  Grant,  Sheriff  of  the  County  of  New  York, 

defendant. 

The  plaintiff  above  named,  for  its  complaint  herein,  alleges: 
I. — That  at  all  the  times  below  mentioned  it  was  and  is  now  a 
domestic  corporation. 

II.  —  That  at  said  times  and  at  the  time  of  the  commencement  of 
this  action  it  was  and  is  now  the  owner  of  two  printing  presses  and  a 
quantity  of  type,  and  other  printers'  supplies,  machinery  and  fixtures, 
more  particularly.described  in  the  schedule  hereto  annexed,  and  now 
at  the  premises  No.  12  Elm  Street  in  the  City  of  New  York. 

III.  —  That  on  or  about  the  10th  day  of  March,  x886,  the  plaintiff 
agreed  to  sell  and  deliver  to  one  Guy  Tremelling,  and  the  said  Guy 
Tremelling  digtte.6.  to  purchase  said  chattels  upon  the  following  terms: 
The  price  to  be  paid  therefor  was  one  thousand  one  hundred  do\\a.TS 
and  ninety-Jive  cents,  (%1100.9o),  of  which  the  said  Tremelling  agreed 
to  pay  two  hundred  and  fifty  dollars  ($^5(^)  in  advance  of  any  delivery, 

1.  Verification.  —  For  a  form  of  verifi-  Grant,  114  N.  Y.  40,  and  is  copied  from 
cation  in  a  particular  jurisdiction  see  the  records.  A  judgment  in  favor  of 
the  title  Verifications.  the  defendant  entered  upon  a  verdict 

2.  This  is  the  form  of  complaint  in  directed  by  the  court  was  reversed  and 
Empire  State  Type   Founding  Co.   v.  a  new  trial  ordered. 

774  Volume  16. 


18137.  SALES.  18138. 

and  as  a  part  of  the  chattels  were  to  be  delivered  at  later  dates  than 
the  rest,  two  hundred  and  fifty  dollars  {^50)  at  the  completion  of  the 
delivery,  at  which  time  he  was  to  secure  the  remainder  of  the  pur- 
chase price  by  executing  and  delivering  a  chattel  mortgage  to  the 
plaintiff  upon  said  chattels  for  said  remainder  and  the  interest 
thereon. 

And  it  was  further  agreed  that  until  said  payments  should  be  made 
and  said  mortgage  given,  the  title  to  said  chattels  should  remain  in 
the  plaintiff. 

IV.  —That  on  the  ^5^ day  of  March,  iS86,  the  plaintiff  completed 
its  delivery  of  the  said  chattels. 

V.  —  That  on  the  same  day  the  said  delivery  was  completed, 
the  said  Tremelling  absconded  and  plaintiff  has  not  since  been  able 
to  find  his  whereabouts,  so  that  no  demand  has  been  or  could  be 
made  on  him. 

VI.  —  That  said  Tremelling  has  failed  to  pay  the  sum  of  two 
hundred  and  fifty  dollars  i%'250)  to  be  paid  at  the  completion  of  the 
delivery  as  well  as  to  give  the  chattel  mortgage  agreed  upon  as  afore- 
said, and  that  such  payment  or  the  giving  of  such  mortgage  has  not 
been  in  any  way  waived  by  the  plaintiff. 

VII. — That  prior  to  commencement  of  this  action  the  defendant, 
without  the  knowledge  or  consent  of  the  plaintiff,  took  and  now 
holds  possession  of  said  chattels,  claiming  to  be  entitled  to  such 
possession  under  a  warrant  of  attachment  issued  to  him  as  the  sheriff 
of  the  county  of  New  York,  which  office  he  holds,  against  the  prop- 
erty of  said  Tremelling,  but  as  to  the  validity  of  said  warrant  of 
attachment,  the  plaintiff  has  no  knowledge  or  information  sufficient 
to  form  a  belief. 

VIII.  — That  on  the  ^Jfth  day  of  March,  iS86,  and  before  the  com- 
mencement of  this  action,  the  plaintiff  duly  demanded  of  the  defend- 
ant the  delivery  and  possession  of  said  chattels,  which  it  was  refused, 
and  the  defendant  has  ever  since  detained  the  same  from  it. 

IX.  —  That  said  detention  is  wrongful. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said  chattels  or  for  the  value 
thereof,  in  case  a  delivery  thereof  cannot  be  had,  with  one  hundred 
dollars  {%100')  damages  for  the  detention  thereof,  besides  the  costs 
of  this  action. 

Foster  6^  Stephens,  Plaintiff's  Attorneys. 

(  Verification!^ 

3.  Upon  Breach  of  Executory  Contract  of  Sale, 
a.  Fop  Damages  for  Refusal  of  Vendee  to  Complete  Contract.* 

1.  Verification.  —  For  a  form  of  verifi-  (Ala.)  104;  Morris  v.  Cohn,  55  Ark.  401; 
cation  in  a  particular  jurisdiction  see  Fell  v.  Muller,  78  Ind.  507;  Williams 
the  title  Verifications.  z/.  Jones,  i  Bush  (Ky.)   621;    White  v. 

2.  An  action  for  damages  will  lie  in  Solomon,  164  Mass.  516;  Stearns  v. 
favor  of  the  vendor  against  the  vendee  Washburn,  7  Gray  (Mass.)  187;  Peters 
for  the  breach  of  an  executory  contract  v.  Cooper,  95  Mich.  191;  Hosmer  v. 
of  sale.     West  v.  Cunningham,  9  Port.  Wilson,  7  Mich.  294;  Northrup  v.  Ccfbk, 
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39  Mo.  2o8;  Gordon  v.  Norris,  49  N.  H. 
376;  Canda  v.  Wick,  100  N.  Y.  127; 
Orr  V.  Bigelow.  14  N.  Y.  556;  Hurlburt 
V.  Simpson,  3  Ired.  L.  (25  N.  Car.)  233 
Nixon  V.  Nixon,  21  Ohio  St.  114;  Un- 
excelled Fire- Works  Co.  v.  Polites,  130 
Pa.  St.  536;  Girard  v.  Taggart,  5  S.  &  R. 
(Pa.)  19;  Tufts  V.  Lawrence,  77  Tex. 
526;  Gammage  v.  Alexander,  14  Tex. 
414;  Sonka  v.  Chatham,  2  Tex.  Civ. 
App.  312;  Danforth  v.  Walker,  37  Vt. 
239;  Rider  V.  Kellev,  32  Vt.  268;  Tufts 
V.  Weinfeld,  88  Wis.  647;  Chapman  v. 
Ingram,  ^o  Wis.  290;  Pickering  v.  Bard- 
well,  21  Wis.  562;  Ganson  v.  Madigan, 
13  Wis.  67;  Chicago  v.  Greer,  g  Wall. 
(U.  S.)726. 

Requisites  of  Complaint,  Declaration  or 
Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Must  Declare  Specially.  —  Where  the 
contract  of  sale  is  still  executory,  the 
vendor,  in  an  action  for  a  breach  thereof, 
must  declare  on  the  special  contract. 
He  cannot  recover  on  the  common 
counts.  Robinson  Consol.  Min.  Co.  v. 
Johnson,  13  Colo.  258;  Brand  v.  Hender- 
son, 107  111.  141 ;  Burnham  v.  Roberts, 
70  111.  19;  Grcenleaf  v.  Gallagher,  93 
Me.  549;  At  wood  v.  Lucas,  53  Me.  508; 
Stearns  v.  Washburn,  7  Gray  (Mass.) 
187;  Bailey  v.  Smith,  48  N.  H.  141; 
Perdicaris  v.  Trenton  City  Bridge  Co., 
29  N.  J.  L.  367;  Cutwater  v.  Dodge,  7 
Cow.  (N.  Y.)  85. 

Ownership  at  Date  of  Contract.  —  Own- 
ership of  the  plaintiff  in  the  subject- 
matter  of  the  contract  at  the  date  of  the 
contract  need  not  be  alleged:  it  is  suf- 
ficient if  he  is  the  owner  and  able  to 
make  delivery  of  the  property  when  the 
time  for  the  performance  arrives.  Kleeb 
V.  Bard,  7  Wash.  41."  , 

Setting  Forth  Contract.  —  The  plaintiff 
must  set  forth  the  contract.  Duryea 
V.  Rayner,  (Supreme  Ct.  App.  T.)  20 
Misc.  (N.  Y.)  544. 

Breach  —  Generally.  —  That  a  breach 
of  contract  was  committed  by  the  de- 
fendant must  be  alleged.  Schleicher 
V.  Montgomery  Light  Co.,  114  Ala.  228; 
Colorado  Springs  Live  Stock  Co.  i: 
Godding,  2  Colo.  App.  i;  Schreiber  v. 
Butler,  84  Ind.  576;  Atwood  v.  Lucas, 
53  Me.  508;  Merriam  v.  Kellogg,  58 
Barb.  (N.  Y.)  445;  Duryea  v.  Rayner, 
(Supreme  Ct.  App.  T.)  20  Misc.  (N.  Y.) 


544;  House  V.  Babcock,  (Supreme  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  640;  Mills  v. 
Gould,  (N.  Y.  Super.  Ct.  Spec.  T.)  i 
Abb.  N.  Cas.  (N.  Y.)  93. 

Refusal  to  Pay.  —  An  allegation  that 
the  defendant  refused  to  accept,  without 
alleging  refusal  to  pay,  etc.,  is  not 
enough  to  show  a  breach.  Mills  v. 
Gould,  (N.  Y.  Super.  Ct.  Spec.  T.)  1 
Abb.  N.  Cas.  (N.  Y.)  93. 

Offer  of  Performance  —  Generally.  — 
That  the  plaintiff  was  ready  and  willing 
and  offered  to  perform  his  part  of  the 
contract  must  be  shown.  Burnham  v. 
Roberts,  70  111.  19;  Mills  v.  Gould,  (N. 
Y.  Super  Ct.  Spec.  T.)  i  Abb.  N.  ('as. 
(N.  Y.)93;  Duryea  z*.  Rayner,  (Supreme 
Ct.  App.  T.)  20  Misc.  (N.  Y.)  544;  Goff 
V.  Marsden  Co.,  (Ky.  1900)  56  S.  W. 
Rep.  667.  Or  it  must  appear  that  the 
defendant  did  some  act  which  dispensed 
with  an  offer  of  performance.  Burn- 
ham V.  Roberts,  70  111.  19. 

Where  the  defendant  contracted  with 
the  plaintiff  to  purchaseof  him  a  certain 
amount  of  ice  to  be  shipped  as  required, 
it  was  held  that  an  averment  that  the 
plaintiff  was  ready  and  willing  at  all 
times  to  perform  the  contract  and  that  he 
so  notified  the  defendant,  but  that  the 
defendant  refused  to  order  and  receive 
the  full  amount  contracted  for,  was  suf- 
ficient. It  was  held  that  no  averment 
of  tender  of  performance  by  the  plaintiff 
was  necessary.  Schreiber  v.  Butler,  84 
Ind.  576. 

To  enable  vendors  of  stock,  deliver- 
able, at  the  buyer's  option,  within  a 
specified  time,  to  recover  the  vitlue 
thereof  of  the  buyer  on  a  failure  to 
perform,  an  averment  of  tender  and  de- 
mand of  payment  is  sufficient.  It  need 
not  be  averred  that  the  vendors  kept  the 
stock  and  were  ready  to  deliver  it 
Merriam  v.  Kellogg,  58  Barb.  (N.  Y.) 
445- 

In  assumpsit  for  not  accepting  a 
quantity  of  guano,  the  declaration  al- 
leged that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  guano  to  the  de- 
fendant according  to  the  terms  of  the 
contract.  This  was  held  sufl!icient  on 
special  demurrer;  and  it  was  held  that 
it  was  not  necessary  for  the  plaintiffs 
to  aver  a  tender  or  offer  to  deliver,  or 
that  the  defendant  dispensed  with  a 
tender.  Boyd  v.  Lett,  i  C.  B.  222,  50 
E.  C.  L.  222. 

Facts  Constitutinji  Offer.  —  Facts  con- 
stituting the  alleged  offer  of  perform- 
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ance  must  be  particularly  stated.  Mills 
V.  Gould,  (N.  Y.  Super.  Ct.  Spec.  T.)  i 
Abb.  N.  Cas.  (N.  Y.)  93. 

To  Whom  Made.  —  Complaint  must 
allege  to  whom  the  offer  was  made. 
Mills  V.  Gould,  (N.  Y.  Super.  Ct.  Spec. 
T.)  I  Abb.  N.  Cas.  (N.  Y.)  93. 

Place  of  Offer.  —  Where  place  is  made 
material  by  the  contract,  the  place  of 
offer  of  performance  must  be  stated. 
Mills  V.  Gould,  (N.  Y.  Super.  Ct.  Spec. 
T.)  I  Abb.  N.  Cas.  (N.  Y.)  93. 

Damages  —  Generally.  —  The  damages 
occasioned  by  the  failure  of  the  defend- 
ant to  perform  his  part  of  the  contract 
must  be  alleged.  Morrison  i.  Ameri- 
can Developing,  etc.,  Co.,  (Idaho,  1896) 
47  Pac.  Rep.  94;  Colorado  Springs  Live 
Stock  Co.  V.  Godding,  2  Colo.  App.  i; 
Duryea  v.  Rayner,  (Supreme  Ct.  App. 
T.)  20  Misc.  (N.  Y.)  544. 

In  Morrison  v.  American  Developing, 
etc.,  Co.,  (Idaho,  1896)47  Pac.  Rep.  94, 
the  complaint  alleged  in  part,  "  that 
plaintiff  and  defendant  entered  into  a 
verbal  contract,  on  or  about  the  jth 
day  of  October,  1^94,  whereby  plaintiff 
was  to  deliver  at  the  mine  of  said  de- 
fendant ^00  stulls,  at  the  contract  price 
of  4J  cents  each;  and  that  said  plaintiff 
cut  said  ./oo  stulls,  and  delivered  j2  of 
said  stulls  at  the  mine  of  said  defend- 
ant; and  that  said  defendant  then  noti- 
fied the  plaintiff  that  said  defendant 
did  not  want  said  stulls.  That  the 
value  of  said  stulls  so  delivered  to  the 
mine  of  said  defendant  is  $/.f.^o;  and 
that  the  amount  of  labor  expended  on 
the  balance  of  said  ^00  stulls  was 
$iio..fo."  The  court  said  :  "  Said  alle- 
gations do  not  aver  that  plaintiff  sus- 
tained any  damages  by  reason  of  the 
defendant  company  refusing  to  accept 
said  stulls.  It  simply  alleges  that  the 
amount  of  labor  expended  on  the  bal- 
ance of  said  400  stulls  (after  deducting 
32  stulls,  which  had  been  delivered  to 
and  accepted  by  the  defendant  com- 
pany) was  $110.40.  For  aught  the 
record  shows,  plaintiff  may  have  sold 
the  368  stulls  for  more  than  defendant 
company  had  agreed  to  pay  for  them. 
No  damage  for  breach  of  the  contract 
is  pleaded,  and  no  injury  proved.  Un- 
less plaintiff  shows  that  he  has  sus- 
tained injury  by  reason  of  the  breach 
upon  the  part  of  defendant,  he  cannot 
recover." 

Depreciation  of  Market  Price.  —  Proof 
of  a  loss  because  of  the  depreciation  of 


the  market  price  of  the  goods  contracted 
for  may  be  shown  under  a  general 
allegation  of  damages.  Peters  v. 
Cooper,  95  Mich.  191;  Duryea  z/.  Ray- 
ner, (Supreme  Ct.  App.  T.)  20  Misc. 
(N.  Y.)  544. 

Expense  of  Keeping  Cattle.  —  Where 
the  subject-matter  of  the  contract  is 
cattle,  the  fact  that  expense  was  in- 
curred in  keeping  the  catlle  from  the 
date  fixed  for  the  delivery  by  the  con- 
tract until  the  date  of  resale  on  account 
of  the  breach  may  be  shown  under  a 
general  allegation  of  damages.  .  Peters 
V.  Cooper,  95  Mich.  191. 

Special  Damages.  —  If  the  damage 
claimed  is  not  necessarily  implied  by 
law  from  the  fact  of  the  breach  it  must 
be  alleged  specially.  Miller  v.  Burch, 
(Ky.  1897)  41  S.  W,  Rep.  307. 

Thus,  loss  of  prospective  profits 
must  be  specially  pleaded.  Miller 
V.  Burch,  (Ky.  1897)  41  S.  W.  Rep. 
308. 

Where  a  vendor  seeks  to  recover  as 
damages,  on  the  refusal  of  a  vendee  to 
receive  coal  contracted  for,  profits  based 
on  a  contract  with  a  third  person  to 
supply  him  with  the  coal  needed,  such 
profits  must  be  alleged  specially.  Tur- 
ney  v.  Peoria  Grape  Sugar  Co.,  65  111. 
App.  656. 

Precedents,  —  In  Posey  v.  Scales,  55 
Ind.  282,  the  first  paragraph  of  the 
complaint  averred  in  substance  that, 
on  the  second  day  of  March,  1873,  the 
said  Scales  and  Ferguson  entered  into 
a  contract,  in  writing,  with  the  said 
Kemper.  Orr  and  Posey,  by  which  it 
was  agreed  that  the  said  Scales  and 
Ferguson  would  thereafter,  at  any 
time  in  the  months  of  August  or  Sep- 
tember, 1873,  to  be  designated  by  the 
said  Kemper,  Orr  and  Posey,  deliver 
to  them  five  hundred  smooth,  mer- 
chantable, fat,  corn  and  grass  fed 
hogs,  none  of  which  should  weigh 
less  than  two  hundred  pounds,  gross 
weight,  on  the  scales,  at  the  city  of 
Washington,  in  the  State  of  Indiana, 
for  which  the  said  Kemper,  Orr  and 
Posey,  on  their  part,  agreed  to  pay 
the  said  Scales  and  Ferguson,  upon 
delivery  at  said  city  of  Washington, 
five  cents  per  pound,  gross  weight. 

That  it  was  also  stipulated,  in  said 
contract,  that  if  either  party  failed  to 
perform  the  obligation  thereof,  the 
party  failing  to  do  so  should  pay  to  the 
other  five  hundred  dollars,  as  and  for 
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Supreme  Court,  County  of  Genesee. 
Archie  D.  Sanders  and  Henry  R.  Sanders^  plaintiffs, 
against 
Pottlitzer  Bros.'  Fruit  Company,  defendant. 
For  a  cause  of  action  herein  the  plaintiffs  allege   that  they  are 


the   damages   sustained    by  reason   of 
such    nonperformance. 

That  some  time  in  July,  1873,  the 
said  Levi  Ferguson  sold  and  trans- 
ferred his  interest  in  said  contract  to 
the  said  James  Case  and  Thomas  Case. 

That,  soon  after  the  said  Case  and 
Case  became  thus  interested  in  said 
contract,  they  and  the  said  Scales,  at 
great  labor  and  expense,  purchased 
and  collected  together  the  number  and 
kind  of  hogs  described  in  said  con- 
tract, to  wit,  five  hundred  smooth, 
merchantable,  fat,  corn  and  grass  fed 
hogs,  none,  during  said  months  of 
August  and  September,  1873,  weighing 
less  than  two  hundred  pounds,  and 
held  and  kept  the  same  at  Pike  county, 
in  said  State,  during  said  months  of 
August  and  September,  ready  to  be 
delivered  at  the  scales,  at  said  city  of 
Washington,  at  any  time  during  said 
months  which  the  said  Kemper, 
Orr  and  Posey  might  have  notified 
them,  said  Scales,  Case  and  Case,  that 
they,  said  Kemper,  Orr  and  Posey 
would  receive  said  hogs,  of  all  which 
said  Kemper,  Orr  and  Posey  were 
duly  notified. 

That  the  said  Kemper,  Orr  and 
Posey  wholly  failed  to  designate  any 
day  when  they  would  receive  said 
hogs,  and  wholly  failed  to  receive  or 
accept  said  hogs,  or  any  part  thereof. 

That  some  time  in  October.  1873, 
the  said  Scales,  Case  and  Case,  having 
ascertained  that  the-said  Kemper,  Orr 
and  Posey  would  not  accept  said  hogs, 
sold  the  same  to  other  persons  at  a 
great  loss,  to  wit,  at  a  loss  of  the  sum 
of  two  hundred  dollars  and  that  the 
said  Kemper,  Orr  and  Posey  had  not 
paid  the  sum  of  five  hundred  dollars, 
as  damages  for  their  failure  to  comply 
with  said  contract  on  their  part.  A 
demurrer  to  this  paragraph  was  over- 
ruled. 

In  Wellington  v.  Milliken,  82  Me. 
58,  the  second  count  of  an  amended 
declaration  was  as  follows: 

"  Also,  for  that  it  was  agreed  by  and 
between  the  plaintiff  and  the  defend- 


ant,  in  writing,  at  said  Bangor,  on  the 
jqth  day  of  April,  a.  u.  \%8b,  that  the 
plaintiff  should  sell  to  the  defendant 
and  the  defendant  should  buy  from  the 
plaintiff  certain  nursery  stock,  amount- 
ing to  %i2.jo  in  value,  being  twenty-six 
standard  apples  trees  of  the  value  of 
seven  dollars  and  fifty  cents,  and  six 
ornamental  trees  of  the  value  of  %4.8o, 
upon  the  terms  that  the  plaintiff  should 
deliver  the  said  stock  to  the  defendant 
at  Herman,  in  the  month  of  October  or 
November,  ii86,  and  the  defendant 
should  accept  the  same  from  the  plain- 
tiff and  pay  him  the  price  thereof, 
to  wit:  %i2.jo  in  cash  on  delivery;  and 
that  said  stock  was  to  be  delivered  by 
the  plaintiff  in  good  and  thrifty  and 
healthy  condition,  and  said  fruit  trees 
were  to  be  grafted  or  budded,  and  that 
said  standard  apple  trees  were  not  to 
be  less  than  yf»if  feet  in  height.  And 
the  plaintiff  avers,  that  it  was  mutually 
understood  and  agreed  between  the 
defendant  and  the  plaintiff,  that  the 
plaintiff  should  deliver  the  said  stock 
at  the  house  of  the  defendant  in  said 
Bangor;  and  the  plaintiff  further  avers 
that  he  delivered  said  stock  at  said 
house  in  the  latter  part  of  October, 
to  wit:  the  joth  day  of  October,  a.  d. 
i8<?6,  and  that  said  stock  was  in  good 
and  thrifty  and  healthy  condition,  and 
said  fruit  trees  were  grafted,  and  that 
said  standard  apple  trees  were  not 
less  than  five  feet  in  height,  and  all 
conditions  were  fulfilled  and  all  things 
happened,  and  all  times  elapsed  neces- 
sary to  entitle  the  plaintiff  to  have  the 
said  stock  accepted  and  paid  for  as 
aforesaid;  yet  the  defendant  did  not 
accept  the  said  stock  from  the  plaintiff 
or  pay  him  for  the  same,  whereby  the 
plaintiff  has  been  deprived  of  the  price 
and  value  thereof." 

A  special  demurrer  was  sustained 
to  this  count  because  it  averred  a 
subsequent  parol  agreement  between 
the  parties  to  change  the  place  of  de- 
livery without  also  averring  the  time 
when  such  delivery  was  made. 

1.  This  is  the  form  of  complaint  in 
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copartners,  engaged  in  the  wholesale  fruit  and  produce  business  at 
Stafford,  in  the  county  of  Genesee,  in  the  state  of  New  York. 

The  plaintiffs  further  allege  upon  information  and  belief,  that  the 
defendant  is  a  foreign  corporation,  incorporated  under  and  pursuant 
to  the  laws  of  the  state  oi  Indiana,  with  its  principal  place  of  business 
at  the  city  of  Lafayette,  in  said  state. 

The  plaintiffs  further  allege  that  on  or  about  the  Ji-th  day  of  Notrem- 
ber,  iS91,  these  plaintiffs  made  and  entered  into  an  agreement  in  writ- 
ing with  the  defendant,  whereby  they  agreed  to  sell  to  the  defendant 
and  the  defendant  agreed  to  purchase  of  these  plaintiffs  ten  carloads 
of  apples,  of  not  less  than  175  nor  more  than  200  barrels  per  car,  free 
on  board  the  car  at  Silver  Springs  and  Nunda,  N.  Y.,  to  be  delivered 
at  the  said  place  commencing y^/zwary  1,  \Z92,  at  the  rate  of  one  car 
per  day  for  ten  days  until  the  whole  number  should  be  delivered. 

The  plaintiffs  further  allege  that  they  have  at  all  times  and  now 
are  ready  to  deliver  to  the  defendant  the  said  apples  as  provided  in 
said  contract,  but  that  the  defendant  has  refused  and  still  refuses  to 
accept  the  same  or  any  part  thereof. 

The  plaintiffs  further  allege  that  since  the  making  of  said  contract 
with  the  defendant,  as  hereinbefore  alleged,  the  price  of  apples  has 
declined  and  that  they  are  now  worth  not  to  exceed  the  sum  of  %1.25 
per  barrel,  to  the  damage  of  these  plaintiffs  of  %1,500. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
for  the  sura  of  %1,500  besides  the  costs  and  disbursements  of  this 
action. 

M.  E.  &*  E.  M.  Bartlett,  Plaintiffs'  Attorneys, 
Warsaw,  N.  Y. 

(  Verification^'^ 

bb.  Coal. 

Form  No.  18139 .' 

Superior  Court  of  the  City  of  New  York. 
Margaret  Wells,  plaintiff, 
against 
Francis  Alexandre,  John  E.  Alexandre, 

J.  Joseph   Alexandre  and  J.  Harry  \ 

Alexandre,    composing   the    firm    of 

F.  Alexandre  6^  Sons,  defendants. 

The  above  named  plaintiff  complains  of  the  defendants  and  alleges : 

First.  — Upon  information  and  belief,  that  at  all  the  times  herein- 
after mentioned,  the  defendants  were  copartners  doing  business  in 
the  city  of  New  York,  under  the  firm  name  of  F.  Alexandre  &'  Sons, 
and  were  the  proprietors  or  operators  of  a  line  of  steamships  known 
as  the  New  York,  Havana  and  Mexican  Steamship  line. 

Sanders  7^  Pottlitzer  Bros.'   Fruit  Co.,  1.  Verification.  —  For  a  form  of  verifi- 

144  N.  Y.   2og,  and  is  copied  from  the  cation  in  a  particular  jurisdiction  see 

records.     A  judgment  in  favor  of  de-  the  title  Verifications. 

fendant   entered    upon  the  report  of  a  2.  This  is  the  form  of  complaint  in 

referee  was   reversed   and  a  new  trial  Wells  v.  Alexandre,  130  N.  Y.  642,  and 

granted.  is  copied  from  the  records.     No  objec- 

See  also,  generally,  supra,  note  2,  p.  tion  was  made  to  the  sufficiency  of  the 

775.  allegations  of  this  complaint.     The  de- 
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Second.  — That  on  or  about  \ht.  fourth  day  oi  January,  1888,  the 
plaintiff,  by  one  Joseph  K.  Wells,  her  duly  authorized  agent,  entered 
into  an  agreement  with  the  defendants  by  which  the  plaintiff  promised 
and  agreed  to  furnish  defendants,  for  the  use  of  certain  steamships, 
then  owned  and  operated  by  them,  with  such  quantities  of  pea  coal 
as  might  be  required  for  said  vessels  during  the  year  \Z88,  to  be 
delivered  alongside  the  same  at  Pier  3,  North  River,  in  the  city  of 
New  York,  for  the  sum  of  %3.50-100  per  ton,  and  in  consideration 
thereof,  defendants  promised  and  agreed  to  purchase  from  plaintiff, 
at  said  rate,  all  coal  necessary  for  the  use  of  the  said  steamships 
during  said  year. 

Third.  —  That  ever  since  the  date  of  said  agreement,  said  steam- 
ships have  been  making,  and  are  still  making  regular  trips,  at  stated 
intervals,  between  the  port  of  New  York  and  certain  ports  in  the 
West  Indies  and  Mexico,  and  have  required  and  used  and  still  require 
and  use  large  quantities  of  coal. 

Fourth.  — That  plaintiff  has  duly  performed  all  the  terms  and  con- 
ditions of  said  agreement  on  her  part,  and  has  been  and  still  is  ready 
and  willing  to  furnish  and  deliver  coal  in  accordance  with  said  agree- 
ment, and  has  duly  notified  defendants  thereof,  and  duly  tendered 
such  coal  to  them,  but  the  defendants  have  refused,  and  still  refuse, 
to  receive  and  pay  for  the  same. 

Fifth. — That  by  said  refusal  of  defendants  to  perform  the  terms 
of  their  agreement,  the  plaintiff  has  been  damaged  in  the  sum  of  seven 
thousand  doWsiVs,  no  part  of  which  has  been  paid,  although  payment 
has  been  demanded. 

Wherefore,  plaintiff  asks  judgment  against  the  defendants  for  the 
said  sum  of  %7,000,  with  interest  and  costs. 

Wilcox,  Adams  dr*  Macklin, 
Attorneys  for  Plaintiff. 

(  Verification.^- 

cc.  Corn. 
t 

(aa)  In  General. 

Form  No.  18140. 

(Precedent  in  Davis  v.  Harness,  38  Ohio  St.  397.)* 

[(Venue  and  title  of  court  and  cause  as  in  Forjn  No.  59W^^ 
The  plaintiff  says:  On  the  fourth  day  of  September,  a.  d.  i875,  he 
made  a  verbal  contract  with  the  defendants,  acting  through  their 
agent,  S.  N.  Higby,  whereby  plaintiff  bound  himself  to  deliver  to 
defendants  the  corn  crops  of  the  year  i874,  then  belonging  to  plain- 
tiff and  his  tenants,  being  then  on  hand,  and  to  deliver  said  corn  to 

fendant  answered  and   a   demurrer  to  tion  in  this  case  and  there  was  a  ver- 

one  of  the  defenses    of  the  answer  was  diet  and  judgment  on  the  verdict  for 

sustained.  the  plaintiff.     This  judgment  was  af- 

See  also,  generally,  supra,  note  2,  p.  firmed. 

775.  See  also,  generally,  supra,  note  2,  p. 

1.  Verification.  —  For  a  form  of  verifi-  775. 

cation  in  a  particular  jurisdiction   see        S.  The  matter  to  be  supplied  within 
the  title  Verifications.  [  ]  will  not  be  found  in  the  reported 

2.  The  defendant  answered  the  peti-     case. 
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defendants,  on  board  their  boats  on  the  Ohio  canal,  at  a  point  where 
plaintiff  was  accustomed  to  deliver  corn  from  his  farm,  about  half  a 
mile  above  the  mouth  of  Stony  creek,  at  such  reasonable  time  there- 
after as  the  defendants  should  furnish  boats  for  the  purpose  of  receiv- 
ing said  corn;  and  defendants  bound  themselves,  by  said  contract,  to 
receive  said  corn  at  said  point  within  a  reasonable  time  after  the 
making  of  said  contract,  and  to  furnish  boats  sufficient  for  the  pur- 
pose, and  to  pay  the  plaintiff  for  said  corn,  at  the  time  of  delivery,  at 
the  price  of  seventy  cents  per  bushel  of  sixty-eight  pounds.  At  the 
time  said  contract  was  made,  the  number  of  bushels  of  corn  thereby 
bought  and  sold  was  not  ascertained,  but  the  quantity  has  since  been 
ascertained,  and  that  the  number  of  bushels  was  eight  thousand  nine 
hundred  and  fifty- seven  di.i\6.  fifty-one  pounds. 

Plaintiff  says  he  duly  performed  all  the  conditions  of  said  contract 
on  his  part;  that  he  was  ready  and  willing  to  deliver  said  corn  dur- 
ing the  whole  of  said  reasonable  time;  that  he  tendered  to  the  defend- 
ants performance  of  said  contract  and  offered  to  deliver  said  corn; 
but  defendants  failed  and  refused  to  furnish  boats  to  receive  said 
corn  or  any  part  thereof,  within  such  reasonable  time  and  at  all 
times,  and  failed  and  refused  to  pay  the  price,  or  any  part  of  the 
price,  agreed  to  be  paid  for  the  same.  After  the  making  of  said  con- 
tract and  before  the  expiration  of  said  reasonable  time,  the  market 
price  of  corn  fell,  and  plaintiff  was  damaged  by  the  aforesaid  failure 
and  refusal  of  defendants  in  the  sum  of  nineteen  hundred  dollars. 
Wherefore  plaintiff  asks  judgment  against  defendants  for  said  sum 
of  7iineteen  hundred  dollars. 

\_{,Sigfiature  and  verification  as  in  For  in  No.  59^9  ?JY 

{bb')    Where  Part  Payment  Sufiicient  to  Prevent  Operation  of  Statute  of  Frauds  has 

been  Made. 

Form  No.  i  8  1 4  i . 

(Precedent  in  Weir  v.  Hudnut,  115  Ind.  525.)' 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  6915. ) 
Charles  Weir,  plaintiff,  complains  of  Theodore  Hudnut,  defendant, 
and  says:]3  that  the  plaintiff  'i.oX^  five  thousand  hw%\\€i%  of  corn  to  the 
defendant  under  a  certain  contract,  that  is  to  say,  the  defendant 
agreed  to  pay  to  the  plaintiff  for  said  corn  fifty  cents  per  bushel,  and 
in  part  payment  therefor,  in  addition  to  saidyf/Vv  cents  per  bushel, 
the  defendant  further  agreed  to  hire  to  plaintiff,  and  to  give  him  the 
use  of,  a  sufficient  number  of  sacks  in  which  to  sack  said  corn  and 
deliver  the  same  to  the  defendant,  which  said  use  of  said  sacks 
became  and  was  a  part  of  the  consideration  and  payment  for  said 
corn,   and   a    part  of   the  purchase-price   therefor,  which    said    pur- 

1.  The  matter  to  be  supplied  within  nished  by  the  defendant  to  the  plaintiff 
[  ]  will  not  be  found  in  the  reported  case,  constituted  part  payment. 

2.  The  complaint  in  this  case,  which  See  also,  generally,  supra,  note  2,  p. 
was  an  amended  one,    was    held    suf-  775. 

ficient  to  prevent  the  operation  of  the  3.  The  matter  enclosed  by  and  to  be 
statute  of  frauds,  the  contract  being  supplied  within  [J  will  not  be  found  in 
oral,  on  the  ground  that  the  sacks  fur-     the  reported  case. 
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chase-price  would  have  been  more  than  fifty  cents  per  bushel, 
in  cash,  but  for  the  payment  and  furnishing  the  use  of  said  sacks 
by  said  defendant  as  aforesaid;  and  it  was  further  agreed  by  and 
between  the  plaintiff  and  the  defendant,  as  a  part  of  said  agree- 
ment of  sale,  that  said  corn  was  to  be  by  the  plaintiff  delivered 
upon  the  bank  of  the  Wabash  river,  at  a  point  about  two  miles 
above  the  Louisville  and  Nashville  Railroad  bridge,  and  that  the 
said  sum  oi  fifty  cents  per  bushel  was  to  be  paid  by  the  defendant  to 
the  plaintiff  as  soon  as  the  same  was  shelled  and  delivered  upon  the 
bank  of  the  river  as  aforesaid.  The  plaintiff  further  says  that,  in 
pursuance  of  said  contract,  and  in  part  payment  of  the  purchase-price 
of  said  corn,  the  defendant  did  then  and  there,  at  the  time  of  the 
making  of  said  contract,  furnish  to  the  plaintiff  ^/(?<r/z  hundred  sacks, 
to  have  the  use  of  the  same  for  sacking,  holding  and  delivering  said 
corn,  which  sacks  were  of  the  value  of  one  hundred  dollars,  and  the 
use  of  the  same,  as  aforesaid,  was  worth  the  sum  of  twenty-five  dollars. 
The  plaintiff  further  says  that  he  did,  according  to  the  terms  of  said 
contract,  deliver  said  corn,  shelled  and  sacked,  upon  the  bank  of  the 
Wabash  river,  at  the  place  agreed,  in  good  order  and  condition,  of 
all  of  which  he  then  and  there  notified  the  defendant,  but  that  the 
defendant  wholly  refused  and  neglected  to  accept  or  take  said  corn 
according  to  said  contract,  and  that  by  reason  of  the  premises  the 
plaintiff  was  damaged  in  the  sum  oi  one  thousand  diOWdSS.  [Wherefore 
plaintiff  demands  judgment  for  {concluding  as  in  Form  No.  59 15).^ 

dd.  Iron  Ore, 
Form  No.  i  8  1 4  2 . 

(Precedent  in  Martinez  v.  Earnshaw,  143  Pa.  St.  480.)' 

\(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  691/1.')'^ 
The  plaintiffs  seek  to  recover  of  the  defendant  the  sum  of  %B,750, 
with  interest  thereon  from  the  first  ddiy  oi  January,  1888,  for  damages 
suffered  by  the  plaintiffs  for  breach,  on  the  part  of  the  defendant, 
of  a  certain  contract  entered  into  by  and  between  the  said  plaintiffs 
and  defendant,  by  his  agents,  Allan,  Wrenn  &'  Co.,  which  contract  is 
in  the  following  words  and  figures:  {Here  was  set  out  the  contract)^ 
And  the  said  plaintiffs  aver  that  they  did  mine  the  said  ten  thou- 

1.  Tlie  matter  enclosed  by  and  to  be  3.  The  matter  to  be  supplied  within 
supplied  within  []  will  not  be  found  in  [  ]  will  not  be  found  in  the  reported 
the  reported  case.  case. 

2.  There  was  no  objection    made  to  4.  The  contract  was  as  follows: 

the  sufficiency  of  the  allegations  of  the  "  Contract   made  this  28th  of  March, 

statement  of  claim  in  this  case.     The  i8(?7,   between    Messrs.   R.   Martinez   e 

defendant  filed  an  affidavit  of  defense  hijos  y  Conesa,oi  Cartagena,  SiX\dL'^^%%r%. 

averring  a  breach  of  the  guaranty  in  Allan,  Wrenn  dr*  Co.    of  London,  acting 

that  the  ore  delivered  did  not  contain  on    behalf  and   for  account  of  Alfred 

fifty  per  cent,   of  metallic    iron    in  its  Earnshaw,    Esquire,    of    Philadelphia, 

natural    state.     A    judgment    entered  U.  S.  A. 

against   the    defendant    for   want  of  a  i.  That  R.  Martinez  e  hijos  y  Conesa 

sufficient   affidavit  of  defense  was  re-  sell,  and  Alfred  Earnshaw   purchases, 

versed.  all  the  dry  iron   ore  of  usual   quality 

See  also,  generally,  supra,  note  2,  p.  which  sellers  can  collect  from  the  mine 

775.  San  Anisetto  during   the    rest  of  this 
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sand  tons  of  said  ore,  capable  of  yielding  about  fifty  per  cent,  of  iron 
in  the  natural  state,  from  the  said  mine,  in  accordance  with  the 
agreement,  and  notified  the  said  Allan,  Wrenn  <Sr*  Co.,  as  well  as  the 
said  defendant,  from  time  to  time,  of  the  quantity  of  the  said  ore 
which  they,  the  said  plaintiffs,  had  ready  for  shipment,  and  did  per- 
form all  and  everything  that  they,  the  plaintiffs,  ought  to  have  per- 
formed according  to  the  terms  of  the  said  agreement,  and  that 
nothing  has  occurred  or  has  been  done  which  has  had  the  effect  to 
release  the  said  defendant  from  the  terms  of  the  said  contract;  but 
that  the  said  defendant,  disregarding  his  promises  in  his  said  agree- 
ment contained,  neglected  and  refused  to  charter  the  tonnage 
required  by  the  said  agreement  and  advices,  and  has  refused  to 
provide  means  for  the  shipment  of  said  ore,  or  any  part  thereof,  and 
still  doth  neglect  and  refuse  so  to  do;  and  hath  hitherto  neglected 
and  refused,  and  still  doth  neglect  and  refuse  to  pay  for  the  same, 
or  any  part  thereof,  or  to  fulfil  any  part  of  the  said  agreement  on 
his  part  to  be  fulfilled;  and,  by  reason  of  the  premises,  the  said  plain- 
tiffs have  suffered  the  said  loss  of  %3,150\  as,  at  the  expiration  of 
the  said  contract,  namely,  the  thirty-first  day  of  December,  i887,  and 
for  some  considerable  time  thereafter,  the  highest  and  best  price 
that  could  be  obtained  for  the  said  ore  was  four  shillings  and  six- 
pence per  ton,  the  market  price  of  the  said  ore  having  declined  to 
that  sum. 


year,  up  to  Un  thousand  tons  or  there- 
abouts, at  the  price  of  six  shillings  per 
ton  of  twenty-two  hundred  and  forty 
pounds  f.  o,  b.  Cartagena,  guaranteed 
to  contain  a  yield  oi  fifty  per  cent,  of 
iron  in  the  natural  state,  with  a  sliding 
scale  at  the  rate  of  three  pence  per  unit 
additional  for  every  unit  over  fifty 
per  cent.,  and  with  a  deduction  at  the 
rate  oi  four  pence  per  unit  for  every 
unit  under  yfy/y  per  cent.  Final  settle- 
ments to  be  made  on  output  weights 
and  assays  found  at  port  of  discharge. 

2.  R.  Martinez  e  hijos  y  Cone r a  will 
advise  Messrs.  Allan,  Wrenn  Qj'  Co., 
from  to  time,  about  the  quantity  of 
material  they  have  ready  for  shipment 
under  this  contract,  and  Messrs.  IVrenn 
df  Co.  will  do  the  chartering  of  tonnage 
required  according  to  these  advices. 

3.  /?.  Martinez  e  hijos  y  Conesa  un- 
dertake to  put  the  mineral  on  board 
steamers  at  the  rate  of  two  hundred  and 
fifty  tons  per  day,  weather  permitting, 
Sundays  and  holidays  excepted,  being 
paid  for  so  doing  five  pence  per  ton. 
Any  dispatch-money  earned  in  load- 
ing steamers  at  Cartagena  to  be  equally 
divided  between  buyers  and  sellers. 
Sellers  are  to  pay  demurrage  incurred 
at  port  of  loading  in  the  event  of  not  so 
doing. 

4.  Alfred  Earns  haw  has  the  right  of 


sending  sailing  vessels  to  load  under 
this  contract,  he  paying  R.  Martinez  e 
hijos  y  Conesa  five  pence  per  ton  addi- 
tional price;  all  other  conditions  as 
stated  herein,  except  that  the  loading 
will  be  at  the  rale  of  eighty  tons  per  day. 

5.  On  arrival  at  port  of  discharge  of 
the  cargoes  shipped  under  this  con- 
tract, same  shall  be  sampled  and  as- 
sayed by  a  chemist  of  repute,  cost 
being  paid  jointly  by  buyers  and  sell- 
ers, and  whose  decision  shall  be  final 
and  binding  on  both  parties. 

6.  Payment  by  seller's  draft  on  an 
approved  London  banker  at  sixty  days 
for  steamer  cargoes,  and  ninety  days 
for  sailing-ship  cargoes,  for  eighty  per 
cent,  of  the  amount  of  provisional  in- 
voice, based  on  fifty  per  cent,  of  iron, 
against  bill  of  ladi  )g  and  consular  in- 
voice (if  required),  and  the  balance  to 
be  sent  ^\\.\\\n  fifteen  days  after  output, 
weight  and  assays  are  ascertained  in 
cash.  In  the  event  of  loss  of  any  cargo, 
the  full  amount  of  provisional  invoice 
shall  be  paid  by  buyers. 

7.  In  the  event  of  war,  civil  commo- 
tion, cholera,  quarantines,  or  any  other 
case  of  force  majeure,  which  may  hin- 
der the  loading  or  chartering  of  ton- 
nage in  execution  of  this  contract, 
same  shall  be  suspended  during  the 
existence  of  the  producing  cause." 
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The  loss  thus  entailed  upon  the  said  plaintiffs  of  about  %3,750,  was 
the  difference  between  the  contract  price  of  the  said  ore,  in  accord- 
ance with  the  said  agreement,  and  the  market  price  of  the  said  ore 
at  the  time  of  the  expiration  of  the  said  agreement. 

The  plaintiff  therefore  brings  this  suit. 

[(^Signature  and  verification  as  in  Form  No.  69^.7. )Y 

ee.  Machinery. 

Form  No.  18143. 

(Precedent  in  Schleicher  v.  Montgomery  Light  Co.,  114  Ala.  229.)* 

[(^Venue  and  title  of  court  and  cause  as  in  Form  No.  5907  ^Y' 
The  plaintiff  claims  of  the  ^^i^nd^dinX.  three  thousand  seven  hundred 
and  thirty-seven  dollars  ($-5,7<?7),  for  that,  heretofore,  to-wit,  in  May, 
\W3,  defendant  contracted  with  plaintiff  for  the  purchase  from 
plaintiff  of  an  engine  and  (^Here  follows  statement  of  different  articles 
of  machinery  and  the  price  to  be  paid  therefor^,  to  be  delivered  to  the 
defendant  free  on  board  cars  at  Philadelphia,  Pennsylvania.  That  in 
pursuance  of  this  contract,  plaintiff,  at  a  great  expense,  procured 
said  machinery,  and  in  a  reasonable  time  had  the  same  ready  to  be 
delivered  to  the  defendant  in  compliance  with  said  contract;  but 
without  any  fault  on  the  part  of  plaintiff,  defendant  notified  plaintiff 
that  it  would  and  did  refuse  to  accept  or  receive  said  machinery, 
though  plaintiff  is  and  always  has  been  ready,  willing  and  able  to 
comply  with  his  said  contract,  and  now  holds  said  machinery  subject 
to  the  order  of  defendant.  To  the  great  damage  of  plaintiff,  in  the 
sum  of  three  thousand  seven  hundred  and  thirty-seven  dollars,  which 
sum,  together  with  interest  thereon,  is  now  due  and  unpaid. 
\i^Signature  as  in  Form  No.  5907.  y^ 

ff.  Wheat.' 

1.  The  matter  to  be  supplied  within  and  Reading  railroad,  in  said  county,  as 
[]  will  not  be  found  in  the  reported  case,  soon  thereafter  as   possible,  and  to  be 

2.  This  was  the  first  count  of  the  shipped  to  Ashland,  Pinnsylvania,  at 
declaration  in  the  case,  and  was  held  and  for  the  sum  of  one  dollar  for  each 
■sufficient  on  demurrer.  The  count  was  bushel  thereof.  And  the  said  plaintiff, 
held  to  ba  'Va  plain,  ordinary  action  then  and  there,  to  wit,  the  s  ime  day 
for  damages  for  a  breach  by  the  de-  and  year,  at  the  county  aforesaid,  upon 
fendant  of  an  executory  agreement  to  himself  did  assume,  and  to  the  said 
purchase  from  the  plaintiffs,  and  pay  defendants  then  and  there  faithfully 
them  the  stipulated  price  thereof,  the  promised  to  deliver  and  have  said  wheat 
machinery  therein  described."  shipped   as  aforesaid,    and   in  compli- 

See  also,  generally,  supra,  note  2,  p.  ance  with  said  promise  on  the  2^th  day 

775.  of  August,  A.  D.   i8(5V,  did  deliver  and 

3.  Precedent.  —  In  Fogel  ».  Brubaker,  ship  to  said  defendants  to  Ashland, 
122  Pa.  St.  7,  the  declaration  was  in  Pennsylvania,  szxd,  ^q8  40-60  h\xs\\€is  oi 
part  as  follows:  wheat;  the  aforesaid    defendants    then 

"  For  that  whereas  the  said  defend-  and  there,  to  wit,  the  same  day  and 
ants  on  ^hc  22nd  day  oi  August,  A.  D.  year  first  aforesaid  mentioned,  upon 
i8<5Vi  at  the  county  aforesaid,  had  themselves  did  assume,  and  to  the  said 
bought  of  the  said  plaintiff /pe? .^0-60  plaintiff  then  and  there  faithfullv  prom- 
bushels  of  wheat  to  be  delivered  in  the  ised  to  pay  him  thesumof  <7m^  dollar  for 
cars  at  Mill-way  Station,  on  the  Columbia  each  bushel  of  wheat  when  the  same  was 
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Form  No.  18144.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  136.) 

{Commencemerit  as  in  Form  No.  2517.^  For  that  whereas  heretofore» 
to  wit,  on  {stating  tittie),  at  (jtating  place),  the  said  John  Doe  bargained 
for  and  bought  of  the  said  Richard  Roe  and  the  said  Richard  Roe,  at 
the  special  instance  and  request  of  the  said  /ohn  Doe,  then  and  there 
sold  to  the  said  John  Doe  a  large  quantity,  to  wit,  ten  loads  of  wheat, 
at  the  rate  or  price  of  £10  for  each  and  every  load  thereof,  to  be 
delivered  by  the  said  Richard  Roe  to  the  said  John  Doe  in  a  week 
then  next  following,  at  (^stating place),  and  to  be  paid  for  by  the  said 
Johfi  Doe  to  the  said  Richard  Roe  on  the  delivery  thereof,  as  afore- 
said, and  in  consideration  thereof,  and  that  the  said  Richard  Roe,  at 
the  like  special  instance  and  request  of  the  said  John  Doe,  had  then 
and  there  undertaken  and  faithfully  promised  the  said  John  Doe  to 
deliver  the  said  wheat  to  him,  the  said  John  Doe,  in  the  time  and  at 
the  place  aforesaid,  he,  the  said  John  Doe,  undertook,  and  then  and 
there  faithfully  promised  the  said  Richard  Roe  to  accept  the  said 
wheat  of  and  from  him  the  said  Richard  Roe,  and  to  pay  him  for  the 
same  on  the  delivery  thereof  to  him,  the  said  John  Doe,  as  aforesaid. 
And  although  the  said  Richard  Roe  afterwards,  and  within  a  week 
next  after  the  making  of  the  said  promise  and  undertaking  of  the  said 
John  Doe,  to  wit,  on  (^stating  time),  at  (^stating  place),  aforesaid,  was 
ready  and  willing,  and  then  and  there  tendered  and  offered  to  deliver 
the  said  wheat  to  him  the  said  John  Doe,  and  then  and  there  requested 
the  sz\6.  John  Doe  to  accept  the  same  and  to  pay  him  for  the  same  as 
aforesaid.  Yet  the  said  John  Doe,  not  regarding  his  said  promise  and 
undertaking,  but  contriving,  and  craftily  and  subtly  intending  to 
deceive  and  defraud  the  ?,a.\d  Richard  Roe  in  this  behalf,  did  not,  nor 
would,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  or  at 
any  time  before  or  afterwards,  accept  the  said  wheat,  or  any  part 
thereof,  of  or  from  him,  the  said  Richard  Roe,  or  pay  him  for  the  same, 
as  aforesaid,  but  then  and  there  wholly  neglected  and  refused  so  to 
do.     To  the  damage  {concluding  as  in  Form  No.  2517). 

{b)  Shares  of  Stock  Which  Vendee  had  Previously  Sold  Vendor  on 
Understanding  that  Such  Shares  would  be  Bought  Back  if 
Vendor  So  Desired. 

Form  No.  1 8  1 4  5 . 

(Precedent  in  Struthers  v.  Drexel,  122  U.  S.  488.)' 

[{Commencing  as  in  Form  No.  6935)^  for  that  whereas  heretofore, 
to  wit,  on  the  Jfth  day  of  April,  a.  d.  i875,  sitNew  York,  to  wit,  in  the 

delivered  as  aforesaid.     Nevertheless,"  2.  The  defendant  pleaded  to  the  dec- 

etc.  laration,    the    cause     was    tried    by    a 

There  was  no  objection  made  to  the  jury,     and    a    verdict    and    judgment 

sufficiency  of  the  declaration.     The  de-  was  rendered  in  favor  of  the  plaintiff, 

fendants    pleaded    payment,    payment  See  also,  generally,  supra,  note  2,  p. 

with  leave,  etc.  775. 

1.  See,   generally,  iupra,   note  2,   p.  3.  The  matter  to  be  supplied  within 

775 .  [  ]  will  not  be  found  in  the  reported  case. 
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Western  District  of  Pennsylvania  aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ants, would  take  and  pay  for,  at  the  rate  oi%50.00  per  share, /(3«r 
hundred  {4^0)  shares  of  the  capital  stock  of  the  Blair  Iron  and  Steel 
Company,  a  corporation  organized  under  the  laws  of  Pennsylvania^ 
they,  the  said  defendants,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  that  if  at  the  end  of  one  year  from  said 
date  he,  the  said  plaintiff,  should  desire  to  sell  the  said  shares  at  the 
said  price  by  him  paid  for  the  same,  they,  the  said  defendants,  would 
purchase  the  said  shares  of  the  said  stock,  to  wit, /(?«r  hundred  shares 
of  the  sail  Blair  Iron  and  Steel  Company,  at  the  said  price,  to  wit, 
fifty  dollars  per  share,  and  pay  him,  the  said  plaintiff,  therefor,  at  the 
said  rate,  together  with  interest  at  the  rate  of  seven  per  centum  per 
annum. 

And  the  said  plaintiff  avers  that  he,  confiding  in  the  said  promises 
and  undertaking  of  the  said  defendants,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  to  wit,  at  the  district  aforesaid,  take  and 
pay  iox  four  hundred  (JfiO)  shares  of  said  stock  aforesaid,  at  the  rate 
of  %50.00  per  share,  amounting  in  all  to  a  large  sum,  to  wit,  the  sum 
of  twenty  thousand  dollars  {%20,000). 

And  the  said  plaintiff  further  avers,  that  at  divers  times  subse- 
quently, to  wit,  on  the  J^th  day  of  April,  a.  d.  i87^,  and,  to  wit,  on  the 
J^th  day  of  April,  a.  d.  i875,  in  consideration  that  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said  defendants,  would 
waive  his  right  of  election  to  sell  to  the  said  defendants  the  said 
shares  of  the  capital  stock  of  the  said  Blair  Iron  and  Steel  Company, 
to  wit,  four  hundred  {400)  shares  thereof,  they,  the  said  defendants, 
undertook,  and  then  and  there  promised  faithfully  the  said  plaintiff, 
that,  if  at  the  end  of  one  year  from  the  last-mentioned  dates,  respec- 
tively, to  wit,  April  4-,  a.  d,  i87-4,  in  the  first  instance,  and  April 4, 
A.  D.  i875,  lastly,  he,  the  said  plaintiff,  should  desire  to  sell  the  said 
hereinbefore- mentioned  shares  at  the  said  price  by  him  paid  for  the 
same,  they,  the  said  defendants,  would  purchase  the  said  shares  of 
the  said  stock  at  the  said  price  paid  by  him,  the  said  plaintiff,  paid 
therefor,  to  wit,  fifty  dollars  per  share,  and  pay  him,  the  said  plaintiff, 
therefor  at  the  said  rate,  together  with  interest  at  the  rate  of  seven 
per  cent,  per  annum. 

Yet  the  said  defendants,  not  regarding  their  said  promises  and 
undertakings,  although  often  requested  so  to  do,  and  although  the 
said  stock  was  by  the  said  plaintiff  tendered  to  the  said  defendants,  to 
wit,  on  the  day  and  year  aforesaid,  to  wit,  at  the  district  aforesaid, 
have  not  as  yet  paid  to  the  said  plaintiff  the  said  sum  of  twenty 
thousand  ^oWzxs  {^W ,000),  huX.  have  hitherto  wholly  neglected  and 
refused,  and  do  still  refuse  and  neglect,  to  wit,  at  the  Western  Dis- 
trict of  Pennsylvania,  to  the  damage  of  the  plaintiff  thirty  thousand 
dollars. 

And  the  said  plaintiff  further  complains  of  the  said  defendant  for 
that  whereas  heretofore,  to  wit,  on  the  4lh  day  of  April,  a.  d.  i876, 
to  wit,  at  the  Western  District  of  Pennsylvania,  the  said  defendants 
bargained  for  and  bought  of  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendants,  and  the  said  plaintiff  then  and  there 
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sold  to  the  said  defendants,  a  large  quantity  of  goods,  to  wit,  four 
hundred  (JOO)  shares  of  the  capital  stock  of  the  Blair  Iron  and  Steel 
Company,  at  the  rate  or  price  of  ^0.00  per  share,  with  seven  per  cent, 
interest  added  from  April  Jf,  a.  d.  i875,  to  be  delivered  by  the  said 
plaintiff  to  the  said  defendants,  and  to  be  paid  for  by  the  said  defend- 
ants to  the  said  plaintiff  on  the  delivery  thereof  as  aforesaid,  and  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  defendants,  had  then  and  there  under- 
taken and  faithfully  promised  the  said  defendants  to  deliver  the  said 
stock  to  the  said  defendants  in  the  time  and  at  the  place  aforesaid, 
they,  the  said  defendants,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  to  accept  the  said  stock  of  and  from  him, 
the  said  plaintiff,  and  to  pay  for  the  same  on  the  delivery  to  them, 
the  said  defendants,  as  aforesaid. 

And  though  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  to  wit,  at  the  Western  District  of  Pennsylvania  afore- 
said, was  ready  and  willing  and  then  and  there  tendered  and  offered 
to  deliver  the  said  stock  to  the  said  defendants,  and  then  and  there 
requested  the  said  defendants  to  accept  the  same  and  to  pay  him 
therefor  as  aforesaid,  yet  the  said  defendants,  not  regarding  their 
said  promises  and  undertakings,  but  contriving  and  craftily  and 
subtly  intending  to  deceive  and  to  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would  at  the  time  when  they  were  so  requested 
as  aforesaid,  or  at  any  time  before  or  afterwards,  accept  the  said 
stock  or  any  part  thereof  of  or  from  the  said  plaintiff  or  pay  him  for 
the  same  as  aforesaid,  but  then  and  there  wholly  neglected  and 
refused  so  to  do,  to  the  damage  of  the  plaintiff  thirty  thousand  doWsiTs, 
[{concluding  as  in  Form  No.  695S).Y 


(2)  Answer.2 
Form  No.  18146.' 

New  York  Supreme  Court,  City  and  County  oiNew  York. 
Clarence  H.  Clark,  Frederick  S.  Kimball,  \ 

Frederick  I.  Kimball,  Sabin  W.  Colton, 

Jr.,  Henry  A.  V.  Post  and  Archer  M.  y  Answer 

Martin,  plaintiffs,  ' 

against 
John  Fey,  defendant. 

The  defendant,  John  Fey,  answers  the  complaint  in  the  above 
entitled  action  as  follows: 

First,  —  He  denies  any  knowledge  or  information  sufficient  to  form 

1.  The  matter  to  be  supplied  within  Clark  v.  Fey,  121  N.  Y.  470,  and  is 
[]  will  not  be  found  in  the  reported  copied  from  the  records.  The  action 
case.  was   brought   to   recover  damages  for 

2.  For  the  formal  parts  of  an  answer  in  an  alleged  breach  of  a  written  contract 
a  particular  jurisdiction  see  the  title  for  the  sale  by  plaintiff  to  defendant's 
Answers  in  Code  Pleading,  vol.  i,  p.  intestate  of  old  iron  T  rails.  A  judg- 
^gg  ment  in   favor  of   defendant   was   af- 

8.  This   is   the   form   of    answer   in     firmed. 
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a  belief  of  the  allegation  contained  in  the  first  section  of  said  com- 
plaint. 

Second.  —  He  admits  the  making  of  the  agreement  in  the  words 
and  figures  set  forth  in  the  section  of  the  complaint  numbered  2  {two) 
with  the  firm  of  Clark,  Post  &"  Martin,  but  he  denies  any  knowledge 
or  information  sufficient  to  form  a  belief  of  whether  or  not  the  above 
named  plaintiffs  constitute  said  firm,  and  he  denies  the  making  of 
any  other  or  different  agreement  than  the  one  so  made  with  said 
firm  as  herein  mentioned,  and  he  denies  that  he  made  said  agreement 
with  any  other  person  or  persons  than  the  ones  constituting  said 
firm. 

Third.  —  He  denies  that  the  plaintiffs  performed  any  of  the  con- 
ditions of  said  contract  to  be  by  them  performed,  and  he  denies  that 
they  duly  tendered  or  offered  to  deliver  to  him  the  iron  rails  men- 
tioned and  specified  in  said  complaint,  and  in  said  contract,  and  he 
denies  any  knowledge  or  information  sufficient  to  form  a  belief  of 
the  allegations  in  said  complaint  that  they  were  on  or  about  tht  first 
ilst)  day  oi  June,  eighteen  hundred  and  eighty  (i8cft?)  or  at  any  other 
time,  ready  and  willing  to  deliver  said  rails  to  said  defendant. 

Fourth.  — He  denies  each  and  every  allegation  in  each  of  the  sec- 
tions in  said  complaint  numbered  If.  (^four)  and  5  (^five). 

Fifth.  —  He  denies  each  and  every  allegation  contained  in  the  sec- 
tion of  said  complaint  numbered  6  (six),  except  that  portion  of  said 
section  6  in  the  8th  folio  of  said  complaint  commencing  with  the 
words  "and  demanded  payment  thereof,"  and  ending  with  said  sec- 
tion 6. 

Sixth. —  He  denies  each  and  every  allegation  of  the  section  num- 
bered 7  {seven)  in  said  complaint  and  contained  in  the  tenth  (lOth) 
folio  thereof,  and  ending  with  the  word  "aforesaid,"  and  he  denies 
any  knowledge  or  information  sufficient  to  form  a  belief  of  any  of 
the  allegations  contained  in  said  section  numbered  7  (seven)  immedi- 
ately following  said  word  "aforesaid,"  and  ending  with  said  section. 

Seventh.  —  He  denies  each  and  every  allegation  of  the  said  com- 
plaint not  hereinbefore  admitted. 

Wherefore,  the  defendant  demands  judgment  that  the  complaint 
herein  be  dismissed,  with  costs. 

Edmond  R.  Dodge,  Defendant's  Attorney, 

152  Broadway,  New  York. 

(  Verification.)^ 

b.  Fop  Balance  of  Purchase  Price,  Where  Vendor  Elects  to  Resell 
Property  at  Auction  on  Account  of  Vendee  and  Hold  Him  Re- 
sponsible for  Balance  of  Purchase  Price.* 

1.  Verification.  —  For  a  form  of  veri-  for  this  purpose  of  the  vendee,  and  re- 
fication  in  a  particular  jurisdiction  see     cover  the   difference  between   the  con- 

.  the  title  V^erikications.  tract  price   and  the  price  obtained  on 

2.  Resale  Authorized.  —  On  the  failure  such  sale.  Ridgley  v.  Mooney.  i6  Ind. 
of  the  purchaser  to  perform  a  contract  App.  362;  Ackerman  v.  Rubens,  167 
for  the  sale  of  personal  property,  the  N.  Y.  405;  Hayden  v.  Demets,  53  N.  Y. 
vendor,  among  other  remedies,  may  426;  House  v.  Babcock,  (Supreme  Ct. 
sell  the  property,  acting  as  the  agent  Gen.  T.)  17  N.  Y.  Supp.  640;  Hurlburt 

788  Volume  16. 


18147.  SALES.  18147. 

Form  No.  i  8  1 4  7.' 

Supreme  Court. 
Place  of  trial,  city  and  county  of  New  York. 
J.  Frederick  Ackerman,   plaintiff, 
against 

R.  Fulton  Rubens,  defendant. 

The  above  named  plaintiff  makes  this  complaint  against  the  above 
named  defendant,  and  alleges  and  states  as  follows: 

First.  — That  on  the  28th  day  oi  July,  iS97,  the  plaintiff  sold  to  the 
defendant  and  the  defendant  agreed  to  purchase  the  sloop  yacht 
lola,  with  her  boats,  inventory,  etc.,  as  she  then  lay  at  McGo^vaiis 
basin  in  the  city  of  Brooklyn,  for  the  sum  of  two  thousand  two  hundred 
and  fifty  dollars  {^,250),  to  be  paid  by  the  defendant  as  follows:  %150 
in  July,  1 897;  %200  on  January  1,  i2>88;  and  the  balance  in  payments 
of  %JfOO  each  every  three  months  thereafter  until  paid,  and  that  bill 
of  sale  of  said  yacht  to  be  given  to  defendant  upon  completion  of 
the  final  payment.  That  the  defendant  neglected  to  pay  the  instal- 
ment of  %150  due  in  the  month  of  July,  i897,  and  on  pr  about  August 
2,  iS97,  notified  plaintiff  that  he  did  not  intend  to  carry  out  his 
said  contract  and  ever  since  has  neglected  and  refused  to  carry  out 
the  same. 

Second.  —  That  on  Augusts,  \Z97,  plaintiff  notified  defendant  that 
if  he  did  not  complete  his  said  contract  for  the  purchase  of  the  said 
yacht  plaintiff  would  proceed  to  sell  the  same  for  his  account, 
and  would  hold  him  for  any  deficiency  which  might  arise  on  such  sale 
and  the  contract  price  of  %2,250. 

Third. —That  on  the  6th  day  of  October,  iS97,  plaintiff  sold  for 
and  on  account  of  the  defendant  the  said  yacht,  her  boats,  inven- 
tory, etc.,  at  public  auction  to  the  highest  bidder,  having  first  given 
notice  of  said  sale  to  defendant;  that  said  yacht  brought  at  said  sale 
the  sum  of  ^1,100,  and  plaintiff  paid  for  advertising  and  sale,  and  for 
handbills,  posting,  and  auctioneer's  fees,  the  sum  of  $5(?,  leaving  a 
balance  of  $1,010  to  be   credited    upon    the   said    purchase   price; 

V.  Simpson,  3  Ired.  L.  (25  N.  far.)  Walker,  Parker  &  Walker  brand,  to 
233.  arriveby  ship  "  Providence  "  from  New- 
Beqoisites  of  Complaint,  etc.,  Generally,  castle,  a  notice  and  a  request  to  the 
—  For  the  formal  parts  of  a  complaint  defendants  to  receive  the  lead,  and 
or  declaration  in  a  particular  jurisdic-  their  refusal  to  do  so.  That  upon  such 
tion  see  the  titles  Complaints,  vol.  4,  refusal  the  plaintiffs  gave  notice  to  the 
p.  1019;  Declarations,  vol.  6.  p.  244.  defendants  that  they  would  require 
That  Sale  was  at  a  Lobs.  —  Where  the  them  to  perform  their  contract,  and 
petition  alleged  that  the  goods  were  would  sell  the  lead  for  their  account 
sold  soon  after  the  defendant's  refusal  and  hold  them  responsible  for  the  de- 
to  take  them,  but  did  not  allege  the  ficiency,  and  for  expenses,  etc.  That 
sum  realized  or  that  the  plaintiff  sold  they  did  so  sell,  and  the  deficiency  and 
them  at  a  loss,  it  was  held  that  no  expenses  were  $4,923.68,  for  which  they 
cause  of  action  was  shown.  Halbert  asked  judgment.  A  judgment  in  favor 
V.  Newell,  (Tex.  Civ.  App.  1894)  27  S.  of  the  plaintiffs  was  affirmed. 
W.  Rep.  767.  1.  This  is  the  complaint  in  Acker- 
Precedent. —  In  Pollen  v.  Le  Roy,  30  man  v.  Rubens,  167  N.  Y.  405.  and  is 
N.  Y.  549,  the  complaint  alleged  ir  copied  from  the  records.  A  judgment 
substance  a  sale  of  one  hundred  and  in  favor  of  plaintiff  entered  upon  a  ver- 
fifty   tons    of    best    English    lead,    of  diet  directed  by  the  court  was  afBrmed. 
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that  by  reason  of  the  facts  aforesaid  this  plaintiff  has  been  damaged 
in  the  sum  of  %l,2Ji.O. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  ^1,2^0  besides  the  costs  of  this  action. 

Charles  D.  Ridgway,  Plaintiff's  Attorney, 

J^  Park  Row,  N.  V. 
(yerification^^ 

II.  ACTION  BY  VENDEE. 

1.  Fop  Damages  for  Nondelivery  of  Goods  Purchased.^ 

a.  In  General. 
(1)  Complaint,  Declaration  or  Petition.^ 


1.  Verification,  —  For  a  form  of  veri- 
fication in  a  particular  jurisdiction  see 
the  title  Verifications. 

2.  Form  of  Action.  —  Special  assump- 
sit is  the  proper  form  of  action  brought 
to  recover  damages  for  nondelivery  of 
^oods  by  the  vendor.  Squier  v.  Hunt, 
3  Price  68;  Seckel  v.  Scott,  66  111.  io6. 
And  this  is  so  whether  the  action  be  on 
an  executory  contract  to  sell  or  on  an 
executed  sale.  In  either  case  no  re- 
covery can  be  had  upon  the  common 
counts.     Seckel  v.  Scott,  66  III.  io6. 

3.  Beqoisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

In  an  action  at  common  law,  by  a 
vendee  against  a  vendor,  for  damages 
for  not  delivering  the  property  sold,  in 
accordance  with  the  contract,  it  is 
only  necessary  for  the  vendee  to  aver, 
in  his  declaration,  the  making  of  the 
contract,  performance  or  readiness  to 
perform  on  his  part,  and  neglect  or 
refusal  to  deliver  on  the  part  of  the 
vendor,  after  demand,  where  demand 
was  required  by  the  contract.  Camp 
V.  Norton,  52  Barb.  (N.  Y.)  96.  And 
the  same  averments  in  a  complaint 
under  the  code  will  constitute  a  valid 
cause  of  action.  Camp  v.  Norton,  52 
Barb.  (N.  Y.)96. 

The  Contract  —  In  General.  —  The 
contract  upon  which  the  suit  is  based 
must  be  stated.  Manier  v.  Appling, 
1X2  Ala.  663;  Miles  v.  Miller,  12  Bush 
(Ky.)  134;  Thomas  v.  Greenwood,  69 
Mich.  215;  Partridge  v.  Blanchard,  23 
Minn.  69;  Parsons  v.  Sutton,  66  N.  Y. 
92;  Camp  V.  Norton,  52  Barb.  (N.  Y.) 
96;  Squier  v.  Hunt,  3  Price  68. 

But   it   is  not  necessary   to  set  out 


more  of  the  contract  than  relates  to  the 
breach.     Squier  v.  Hunt,  3  Price  68. 

The  consideration  for  the  defendant's 
promise  to  deliver  the  goods  must  be 
stated.  Manier  v.  Appling,  112  Ala. 
663;  Beard  v.  Sloan,  30  Ind.  279;  Den- 
ver, etc.,  R.  Co.  V.  Hutchins,  31  Neb. 
572;  Andrews  v.  Whitehead,  13  East 
102.  And  it  must  be  shown  that  the 
goods  were  to  be  furnished  the  plaintiff 
at  an  agreed  or  stipulated  price.  Den- 
ver, etc.,  R.  Co.  V.  Hutchins,  31  Neb. 
572;  Andrews  v.  Whitehead,  13  East  102, 
where  the  court  said,  "in  many  cases 
it  may  not  be  necessary  to  state  the 
price  of  goods  contracted  to  be  de- 
livered; but  where  the  question  of 
damages  is  to  depend  entirely  on  what 
the  price  agreed  on  was,  there,  I  think, 
it  is  necessary  to  state  the  price." 

In  Manier  v.  Appling,  112  Ala.  663, 
the  complaint  contained  two  counts. 
The  first  count  alleged  an  agreement 
made  by  the  defendants  to  sell  and 
deliver  to  the  plaintiff,  at  a  specified 
place,  "a  lot  of  shoes,  to  wit,  (5'65' pairs, 
for  which  plaintiff  promised  to  pay, 
which  said  lot  of  shoes  defendants 
failed  to  sell  and  deliver."  The  second 
count  alleged  an  agreement  by  which 
the  defendants  "  promised  to  sell  to 
plaintiff  a  lot  of  merchandise,  consist- 
ing of  86^  pairs  of  shoes,  for  which 
plaintiff  promised  to  pay,  which  said 
lot  of  merchandise  defendants  failed  to 
sell."  On  demurrer,  this  complaint  was 
held  insufficient.  The  court  said:  "The 
counts  ought  to  have  stated  what  the 
plaintiff  promised  to  pay,  and  the  time 
and  mode  of  payment." 

In  Beard  v.  Sloan,  30  Ind.  279,  a  para- 
graph of  a  complaint  was  held  defective 
which  omitted  to  aver  a  promise  by 
plaintiff  to  pay  defendant  for  goods 
contracted  for  on  delivery. 
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In  Andrews  v.  Whitehead,  13  East 
102,  a  count  in  an  action  on  the  case 
stated  that  whereas  heretofore,  etc, 
the  plaintiffs  had  agreed  to  purchase 
and  the  defendants  to  sell  and  deliver 
to  them  at  a  certain  rate  or  price  per 
pound,  to  be  paid  in  a  manner  then 
stipulated  between  them,  40  bags  of 
wool,  to  be  delivered  by  the  defend- 
ants to  the  plaintiffs,  at  a  time  which 
before  the  making  of  the  promise  of 
the  defendants  after  mentioned  had 
elapsed,  but  which  wool  had  not  then 
been  delivered;  and  thereupon  in  con- 
sideration of  the  premises,  and  also  in 
consideration  that  the  plaintiffs  would 
still  receive  and  pay  for  the  said  wool, 
at  the  rate  or  price  and  in  manner  last 
aforesaid,  on  the  delivery  of  it  within  a 
reasonable  time,  the  defendants  prom- 
ised the  plaintiffs  to  deliver  the  said 
wool  accordingly  within  such  reason- 
able time  as  aforesaid.  It  was  then 
alleged  that  though  the  plaintiffs,  for  a 
reasonable  time  after  the  defendants' 
promise,  were  ready  and  willing  to  re- 
ceive and  pay  for  the  wool  at  the  rate 
or  price  and  in  manner  last  aforesaid, 
yet  the  defendants  would  not  deliver, 
etc.  It  was  held  that  the  declaration 
was  too  general,  and  bad  upon  special 
demurrer,  inasmuch  as  no  price  and 
manner  of  payment  were  mentioned, 
or  were  referred  to  in,  and  incorpo- 
rated with,  and  made  part  of  the  con- 
sideration of,  the  new  promise  declared 
on ;  and  without  such  price  being  stated 
no  measure  was  given  to  the  jury  for 
estimating  the  damage  to  the  plaintiffs 
by  the  nondelivery  of  the  goods. 

Description  of  Goods.  —  In  Coc  iran  v. 
Goodman,  3  Cal.  244,  the  complaint  de- 
scribed the  goods  bought  as  a  "  quan- 
tity of  malt."  The  court  said  that  this 
was  "certainly  a  loose  and  indefinite 
detail  of  the  contract;  but  it  [was]  aided 
by  setting  out,  ^  in  hcec  verba'  the  bill 
of  the  article  purchased,  as  rendered  by 
the  defendant." 

Breach  of  Agreement.  —  The  breach  of 
the  defendant's  agreement  to  deliver 
goods  must  be  shown.  Crosby  v.  Wat- 
kins,  12  Cal.  85;  Pusey  v.  McElveen 
Commission  Co.,  93  Ga.  773;  Miles  v. 
Miller,  12  Bush  (Ky.)  134;  Parsons  v. 
Sutton,  66  N.  Y.  92;  Camp  v.  Norton, 
52  Barb.  (N.  Y.)  96. 

Where  a  declaration  for  nondelivery 
sets  out  a  contract  for  the  delivery  of  a 
quantity  of  timber,  delivery  to  be  made 
as  fast  as  water  will  permit,  there  must 
be   an   allegation    that   defendant  was 


not  prevented  by  water  from  making 
the  delivery,  otherwise  a  breach  is  not 
shown.     Stokes  v.  Baars,  18  Fla.  656. 

An  allegation  that  the  defendants 
failed  to  deliver  "  at  the  time  specified," 
there  being  no  other  allegation  showing 
that  any  time  was  in  fact  specified  in 
the  contract,  is  not  sufficient,  in  the 
absence  of  other  requisite  allegations 
to  set  forth  a  breach  of  the  contract. 
Pusey  V.  McElveen  Commission  Co., 
93  Ga.  773. 

Beadiness  to  Beceive  and  Pay  for  Ooodi 
—  In  General.  — That  plaintiff  was  ready 
and  willing  to  receive  and  pay  for  the 
goods  according  to  his  undertaking  at 
the  appointed  time  and  place  of  de- 
livery must  be  alleged.  Crosby  v.  Wat- 
kins,  12  Cal.  85;  Pusey  v.  McElveen 
Commission  Co.,  93  Ga.  773;  Cum- 
mings  V.  Tilton,  44  111.  172;  Funk  v. 
Hough,  29  111.  i45;Hungate  v.  Rankin, 
20  111.  639;  Hough  V.  Rawson,  17  [11. 
588;  Beard  v.  Sloan,  30  Ind.  279; 
Adams  v.  Dale,  29  Ind.  273;  Smith  v. 
Smith,  8  Blackf.  (Ind.)  208;  Woolner  v. 
Hill,  93  N.  Y.  576;  Clark  v.  Dales,  20 
Barb.  (N.  Y.)  42;  Porter  v.  Rose,  12 
Johns.  (N.  Y.)  209;  Topping  v.  Root,  5 
Cow.  (N.  Y.)  404;  Simmons  v.  Green, 
35  Ohio  St.  104;  Rawson  v.  Johnson,  i 
East  203;  Waterhouse  v.  Skinner.  2  B. 
&  P.  447;  Jackson  v.  Allaway,  6  M.  & 
G.  942,  46  E.  C.  L.  942. 

In  Pusey  v.  McElveen  Commission 
Co.,  93  Ga.  773,  the  court  said  that 
where  two  acts  are  to  be  done  at  the 
same  time,  as  where  one  agrees  to  sell 
and  deliver  and  the  other  to  receive 
and  pay,  in  an  action  for  the  non- 
delivery it  is  necessary  for  the  plain- 
tiff to  aver  and  prove  a  readiness  to 
pay  on  his  part,  whether  the  other  party 
was  at  the  place  ready  to  deliver  or 
not. 

No  Tender  Necessary.  —  An  allegation 
of  actual  tender  of  price  and  a  refusal 
to  deliver  goods  is  unnecessary.  Crosby 
V.  Watkins,  12  Cal.  85;  Woolner  v. 
Hill,  93  N.  Y.  576;  Waterhouse  v.  Skin- 
ner, 2  B.  &  P.  447;  Rawson  v.  Johnson, 
I  East  203.  Such  an  allegation  is  im- 
material and  cannot  be  traversed.  Jack- 
son V.  Allaway,  6  M.  &  G.  942,  46  E.  C. 
L.  942. 

All  Times  Ready.  —  An  averment  that 
plaintiff  was  at  all  times  ready  to  re- 
ceive the  goods  sufficiently  shows  that 
he  was  ready  at  the  time  stipulated  in 
the  contract  for  delivery.  Porter  v. 
Rose,  12  Johns.  (N.  Y.)  209;  Water- 
house  V.  Skinner,  2  B.  &  P.  447. 
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(a)  Where  No  Part  of  Goods  has  been  Delivered.  ^ 


In  a  suit  on  a  contract  for  the  de- 
livery of  goods  on  or  before  certain 
periods  at  a  certain  place,  or  as  much 
sooner  as  the  defendant  might  wish, 
the  declaration  should  aver  that  the 
plaintiff  had  been  always  ready  and 
willing,  upon  the  delivery  of  the  goods 
as  aforesaid,  to  pay  to  the  defendant 
the  price  according  to  his  promise. 
Smith  V.  Smith,  8  Blackf.  (Ind.)  208. 

Delivery  On  or  Before  Certain  Day.  — 
A  contract  for  the  sale  of  lumber  stipu- 
lated for  the  delivery  thereof  "on  or 
before  August  /st,"  and  for  payment  on 
delivery, and  it  was  held  that  the  seller 
had  the  whole  of  the  day  named  to  de- 
liver, and  that  in  a  complaint  for  the 
nondelivery,  an  averment  of  readiness 
to  receive,  etc.,  "up  to  the  frsf  day  of 
August,''  was  insufficient.  Adams  v. 
Dale,  29  Ind.  273. 

Independent  Promises. — Where  a  party 
has  entered  into  an  agreement  to  de- 
liver property  on  demand  to  another, 
and  he  to  whom  it  is  to  be  delivered  is 
at  the  time  of  the  delivery  to  do  an  act 
on  his  part  beneficial  to  the  party  of  the 
first  part,  if  the  party  who  is  to  deliver 
the  property  has  received  part  of  the 
consideration  for  his  promise,  and  re- 
fuses to  perform,  the  other  may  bring 
his  action  for  such  nonperformance, 
without  averring  performance,  or  readi- 
ness or  offer  to  perform,  on  his  part; 
the  promises  in  such  case  being  con- 
sidered independent.  Thus,  where  A 
had  received  a  transfer  of  the  interest 
to  B  in  certain  real  estate,  in  con- 
sideration whereof  he  entered  into  an 
agreement  to  deliver  a  carding  ma- 
chine on  demand  to  B,  who  on  de- 
livery thereof  agreed  to  give  his  note 
to  A  for  a  certain  quantity  of  wheat, 
and  A  refused  to  perform  his  agree- 
ment, it  was  held  tha|  B  might  main- 
tain an  action  against  him  for  the 
nonperformance,  without  averring  per- 
formance, or  a  readiness  or  offer  to 
perform,  on  his  part.  Wood  worth  v. 
Curtiss,  7  Wend.(N.  Y.)  113. 

Bequest  for  Delivery  —  In  General.  — 
Where  the  contract  does  not  specify 
any  time  for  delivery,  but  provides  for 
delivery  generally,  a  demand  or  re- 
quest to  deliver  must  be  alleged.  Hack- 
barth  v.  Wollner.  83  Wis.  476;  Bach  v. 
Owen,  5  T.  R.  409;  Pusey  v.  McElveen 
Commission  Co.,  93  Ga.  773.  And  a 
refusal  to  comply  with  such  demand  or 
request   must    be   averred.     Pusey    :•. 


McElveen  Commission  Co.,  93  Ga.  773. 
And,  where  the  contract  is  to  de- 
liver on  requesl,  a  request  by  the  plain- 
tiff must  be  averred.  Bach  v.  Owen,  5 
T.  R.  409;  Rawson  v.  Johnson,  i  East 
203. 

Special  Request.  —  Where  it  is  neces- 
sary to  allege  a  request,  it  must  be  a 
special  request,  and  a  general  allegation 
that  defendant  had  not  delivered  the 
goods  to  plaintiff,  although  often  re- 
quested, is  insufficient.  Bach  v.  Owen, 
5  T.  R.  409. 

Waiver  of  Request.  — Where,  in  con- 
sideration of  the  purchase  of  hay  by 
the  plaintiff  of  the  defendant,  the  latter 
promised  to  deliver  it  to  and  suffer  the 
plaintiff  to  take  it  away  as  he  wanted 
it,  when  requested,  an  allegation  that 
the  defendant,  after  suffering  the  plain- 
tiff to  take  away  a  part,  sold  and  dis- 
posed of  the  residue  to  other  persons, 
supersedes  the  necessity  of  alleging  a 
request  to  deliver,  etc.,  the  residue. 
Bowdell  V.  Parsons,  10  East  359. 

Damages  —  In  General. — Where  the 
pleading  is  in  the  ordinary  form,  simply 
alleging  the  contract  and  breach  and 
claiming  damage,  the  measure  of  dam- 
ages is  the  difference  between  the  con- 
tract price' and  the  market  price  at  the 
time  and  place  of  delivery.  Parsons  7/. 
Sutton,  66  N.  Y.  92. 

Special  Damages. — If  special  damages 
are  sought,  they  must  be  alleged.  Da- 
bovich  V.  Emeric,  12  Cal.  171;  Cofield  v. 
Clark,  2  Colo.  lor;  Parsons  v.  Sutton, 
66  N.  Y.  92.  Thus,  a  jury  cannot  give 
compensation  for  loss  of  time,  remuner- 
ation for  wages  paid,  etc.,  unless  there 
is  an  allegation  in  the  complaint  as  to 
these  matters.  Dabovich  v.  Emeric,  I2 
Cal.  171. 

Where  damages  are  sought  for  fail- 
ure to  deliver  cattle  pursuant  to  a  con- 
tract of  sale,  evidence  of  the  value  of 
such  cattle  in  a  foreign  market  cannot 
be  received  upon  the  question  of  dam- 
ages unless  there  is  an  averment  that 
the  cattle  were  bought  for  that  market. 
Cofield  V.  Clark,  2  Colo.  loi. 

1.  Precedents.  —  In  Phillips  v.  Sellers, 
42  Ala.  658,  the  complaint  was  as  fol- 
lows: "The  plaintiff  claims  of  the  de- 
fendant $ damages,  for  the  breach 

of  an  agreement  entered  into  by  him, 
on  the  nth  day  of  October,  a.  d.  iSdj, 
bv  which  he  agreed  to  deliver  to  N. 
IV.  Long,  or  bearer,  seven  hundred  and 
twenty-nine  pounds  of  lint  cotton,  packed 
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in  one  or  two  bales,  said  agreement,  in 
words  and  figures  as  follows,  to-wit: 
'  October  the  nth,  1865-.  By  the  ist  day 
ol  December,  1866,  I  promise  to  deliver 
to  N.  W.  Long,  or  bearer,  seven  hundred 
and  twenty-nine  pounds  of  good  lint 
cotton,  packed  in  one  or  two  bales,  at 
Union  Springs,  Alabama,  in  good  order. 

(Signed)  Isam  Phillips." 
All  of  which  he  failed  to  do,  to  the 
damage  of  plaintiff,  as  above  claimed, 
said  agreement  being  at  the  time  of 
maturity,  and  now,  the  property  of 
plaintiff,  of  which  ownership  the  de- 
fendant was  informed,  at  and  before 
the  maturity  thereof." 

It  was  held  that  a  demurrer  to  this 
complaint  would  have  been  sustained 
if  interposed,  on  the  ground  that  no  suf- 
ficient assignment  to  authorize  plaintiff 
to  sue  was  shown  in  the  complaint. 
No  other  objection  was  made  to  its  suf . 
ficiency,  however. 

In  Funk  v.  Hough,  29  111.  145,  the  dec- 
laration contained  two  special  counts 
and  the  money  counts. 

The  first  special  count  alleged  in 
substance  that  the  plaintiffs  below,  on 
the  fifteenth  day  of  October,  i860,  bar- 
gained with  the  defendant  below  for, 
and  promised  to  buy  and  receive  of 
said  defendant,  one  hundred  head  of 
good  stall-fed  beef  cattle,  to  be  de- 
livered to  said  plaintiffs,  in  Chicago, 
during  the  month  of  January  then  ne.xt, 
and  for  which  the  said  plaintiffs,  on 
delivery  of  said  cattle  as  aforesaid, 
were  to  pay  said  defendant  at  the  rate 
of  five  cents  and  three-fourths  of  a  cent 
per  pound  net,  or  three  cents  per  pound 
gross,  at  the  option  of  the  said  defend- 
ant. That  the  said  plaintiffs  afterward 
advanced  to  said  defendant,  upon  the 
said  contract,  one  thousand  seven  hun- 
dred and  five  dollars,  and  that  the  said 
plaintiffs  were  ready  and  willing  to  ac- 
cept and  receive  said  cattle,  and  to  pay 
for  the  same  the  balance  of  such  par- 
chase  price  therefor,  at  any  time  during 
said  month  of  January.  That  the  said 
defendant  did  not,  during  the  said 
month  of  January,  or  at  any  time,  de- 
liver the  said  cattle,  etc. 

The  second  count  alleged  in  sub- 
stance that  the  said  defendant,  on  the 
twentieth  day  of  October,  i860,  agreed 
to  sell,  and  plaintiffs  agreed  to  buy  and 
purchase,  one  hundred  head  of  fat  cat- 
tle, to  be  delivered  by  defendant  on  or 
before   the   fifteenih  day  of  February 


then  next,  to  be  paid  for  by  said  plain- 
tiffs at  the  delivery  of  said  cattle,  at  the 
rate  of  five  and  three-fourths  cents  per 
pound  net,  and  three  cents  per  pound 
gross,  at  the  option  of  said  defendant. 
The  plaintiffs  afterward,  on  the  ninth 
day  of  November,  i860,  advanced  on 
said  contract  one  thousand  seven  hun- 
dred and  five  dollars.  That  said  plain- 
tiffs then  and  there  and  thenceforth, 
until  and  on  said  fifteenth  day  of  Feb- 
ruary then  next,  that  is  to  say,  on  the 
fifteenth  day  of  February,  1861.  at  said 
county,  were  ready  and  willing  to  ac- 
cept and  receive  said  cattle,  and  to  pay 
for  the  same  at  the  rate  and  price 
aforesaid,  on  the    delivery  thereof,  etc. 

That  defendant  did  not  deliver  the 
said  cattle,  etc. 

Damages  were  assessed  by  the  court, 
and  final  judgment  rendered  for  the 
sum  found,  which  judgment  was  af- 
firmed, it  being  held  that  the  "  two 
special   counts  objected  to  were  pood." 

In  Tyler  v.  Barrows,  6  Robt.  (N.  Y.) 
104,  the  complaint,  in  substance,  al- 
leged: 

First,  That  during  all  the  times 
hereinafter  mentioned,  the  defendants 
were  copartners  in  trade,  doing  busi- 
ness in  the  city  of  New  York,  under  the 
firm  name  of  Barrows,  Haselton  &  Co. 

Second.  That  on  the  31st  day  of  May, 
1864,  the  defendants,  under  their  firm 
name,  and  Messrs.  Fabricotte  Brothers, 
merchants,  in  the  city  of  New  York, 
entered  into  an  agreement  in  writing, 
through  Sergeant  &  Hunt,  brokers  and 
agents,  duly  authorized  to  make  the 
same,  both  on  behalf  of  the  defendants 
and  of  said  Fabricotte  Brothers,  in  the 
following  words  and  figures: 

"  New  York,  May  31st,  1864. 

Sold  for  account  of  Messrs.  Barrows, 
Haselton  &  Co.  to  Messrs.  Fabricotte 
Brothers,  three  thousand  barrels  of 
standard  light  straw  to  white  refined 
petroleum  in  bond,  testing  \\o%  (heat 
test)  and  upwards,  @  (65  cts.)  say  65 
cents  per  gallon,  net  cash,  deliverable 
in  yard  or  alongside  of  lighter. 

This  contract  is  made  subject  to  the 
following  conditions,  viz:  Buyers  to 
notify  sellers,  on  the  first  day  of  July 
next,  of  their  intention  to  receive  five 
hundred  barrels  of  the  quantity  above 
mentioned;  on  the  15th  of  the  same 
month,  and  so  on,  every  fifteen  days, 
in  like  manner,  notice  shall  be  given 
of  the  intention  to  receive  five  hundred 
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Form  No.  18148.' 

(Conn.  Prac.  Act,  p.  149,  No.  259.) 

(Commencement  as  in  Form  No.  5912.) 

I.  On  April  1st,   iH78,  the  defendant,    at  Hartford,   sold   to  the 


barrels,  until  the  whole  three  thousand 
barrels  shall  be  delivered;  or.  in  case 
no  noiice  is  given,  as  above  stated, 
buyers  agree  to  pay  to  sellers  two  dol- 
lars ($2)  per  barrel  on  the  several  days 
on  which  no  notice  should  have  been 
given,  viz:  $r  000  on  the  ist  and  i6th 
of  July,  August  and  September,  in 
consideration  for  this  contract,  barrels 
to  be  all  in  prime  shipping  order, 
gauged  by  a  government  ganger,  and 
buyers  to  furnish  evidence  of  export." 
And  afterwards,  on  the  2d  day  of  June, 
1864,  the  defendants  further  approved 
of  said  agreement  by  writing  across 
the  face  thereof  the  words  and  figures 
following,  to  wit:  "June  2d,  1864, 
accepted  Barrows,  Haselton  &  Co." 
and  the  defendants  duly  delivered 
said  written  agreement  to  Fabricotte 
Brother?. 

Third.  That  thereafter,  for  a  valuable 
consideration,  Fabricotte  Brothers  duly 
assigned  and  transferred  said  contract 
and  all  their  interest  therein  to  Messrs. 
H.  Santler  &  Weirum,  merchants  of 
the  city  of  New  York,  and  who,  on  the 
30th  day  of  June,  1864,  for  a  valuable 
consideration,  assigned  said  contract 
and  all  their  interest  therein  to  the 
plaintiff. 

Fourth.  That  thereafter,  on  the  ist 
day  of  July,  1864,  the  plaintiff  duly 
notified  the  sellers,  the  defendants 
herein,  that  he  was  the  owner  and 
assignee  of  said  contract,  and  intended 
to  receive  five  hundred  barrels  of  said 
quantity  of  3000  barrels,  on  the  15th 
day  of  said  July;-  and  every  fifteen 
days  thereafter  in  like  manner  notified 
the  defendants  of  his  intention  to  re- 
ceive 500  barrels  of  said  quantity  of 
3000  barrels,  as  provided  in  said  con- 
tract; and  that  on  the  days  respectively, 
when  said  500  barrels  should  have 
been  so  delivered,  the  plaintiff  duly 
notified  the  defendants  that  he  was 
ready  to  receive  the  same  in  accordance 
with  and  upon  the  terms  of  said  con- 
tract, and  was  ready  to  pay  for  the 
same  upon  delivery,  and  demanded 
that  the  defendants  deliver  the  same. 
That  in  all  things,  at  the  time  and 
times  named  in  said  contract,  the  plain- 


tiff fully,  and  in  every  respect,  per- 
formed the  conditions  thereof;  and 
was  ready  and  fully  prepared  with  the 
cash  to  pay  for  said  500  barrels  of 
petroleum  on  the  respective  days  when 
the  same  should  have  been  delivered. 

Filth.  That  the  defendants  refused 
to  deliver,  and  did  not  deliver,  said 
500  barrels  of  petroleum,  on  the  15th 
day  of  July,  1864,  nor  at  any  time 
thereafter;  but  refused  to  deliver,  and 
did  not  deliver  any  of  said  petroleum 
as  agreed,  and  as  they  were  notified 
and  required  to  do;  that  they  entirely 
refused  to  perform  said  contract  in 
whole  or  in  part,  and  had  not  per- 
formed or  complied  with  any  of  the 
conditions  thereof,  and  that  the  time 
for  any  and  all  deliveries  of  petroleum 
under  said  contract  had  expired. 

Sixth.  That  by  reason  of  such  re- 
fusal and  neglect  of  the  defendants  to 
deliver  said  petroleum  as  before  stated, 
the  plaintiff  suffered  damages  to  a 
large  amount,  ($17,200),  with  interest 
on  various  portions  thereof  from  six 
different  dates,  on  the  1st  and  15th  of 
every  month,  beginning  on  the  15th 
of  July,  for  which  sum  of  $17,200  and 
interest  as  aforesaid,  the  plaintiff  de- 
mands judgment,  besides  costs. 

There  was  a  verdict  and  judgment 
for  the  plaintiff,  wh'ch  was  affirmed. 

In  Potter  v.  Hopkins,  25  Wend. 
(N.  Y.)  417,  the  first  count  in  substance 
alleged  that  on  the  second  day  of 
March,  1836,  the  defendant  sold  plain- 
tiff a  large  quantity  of  wheat,  to  wit, 
one  thousand  bushels,  to  be  delivered 
before  the  first  day  of  July  then  next, 
at  the  Rochester  price,  to  be  paid  as 
follows:  five  hundred  dollars  down  and 
the  residue  on  the'  delivery  of  the 
wheat.  That  the  plaintiff  paid  the  five 
hundred  dollars,  and  was  ready  and 
willing  to  accept  and  receive  the 
wheat,  and  to  pay  for  the  same  at 
the  rate  or  price  aforesaid;  yet,  that 
the  defendant  failed  to  deliver  the 
wheat.  There  were  two  other  counts, 
substantially  like  the  first.  There  was 
a  verdict  for  the  plaintiff. 

1.  See,  generally,  supra,  note  3, 
p.  790. 
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plaintiff  one  hundred  barrels  of  flour  of  the  brand  *'  Extra  St.  Louis," 
for  %8  a  barrel,  and  on  a  credit  of  thirty  days. 

2.  Said  sale  was  under  an  agreement  that  the  defendant  should 
deliver  said  flour  the  day  after  said  sale,  at  the  railroad  station  at 
Hartford,  to  be  transported  to  the  plaintiff  3it.New  Britain. 

3.  The  defendant  did  not  deliver  said  flour  as  agreed,  and  has 
ever  since  refused  to  deliver  the  same  to  the  plaintiff,  although 
demanded. 

The  plaintiff  claims  ^100  damages. 
{Concluding  as  in  Form  No.  5912. ) 

(bb)    Wheat.  " 

Form  No.  i  8149.' 

(2  Chit.  PI.  (3d  Am.  from  2d.  Lond.  ed.)  138.) 

{Commencement  as  in  Form  No.  69SJf.^  For  that  whereas  hereto- 
fore, to  wit,  on  the  tenth  day  of  February,  a.  d.  1765,  at  London,  in  the 
parish  oi  St.  Mary-le-Bozv,  in  the  ward  of  Cheap,  and  in  the  county  of 
Middlesex,  the  said  John  Doe,  at  the  special  instance  and  request  of 
the  ^d^di  Richard  Roe,  bargained  with  the  sdad  Richard  Roe  to  buy  of 
him  the  said  Richard  Roe  diX\d.  the  said  Richard  Roe  then  and  there  sold 
to  the  sdad  John  Doe  a.  large  quantity,  to  wit,  ten  loads  of  wheat  at 
the  rate  or  price  of  ten  pounds  for  each  and  every  load  thereof,  to  be 
delivered  by  the  said  ^zV>^ar^  ^i?^  to  the.  ssad  John  Doe  in  the  week 
then  next  following,  at  {stating  place),  and  to  be  paid  for  by  the  said 
John  Doe  to  the  said  Richard  Roe  on  the  delivery  thereof  as  afore- 
said; and  in  consideration  thereof,  and  that  the  said  y^(?//«  Z>^/?,  at  the 
like  special  instance  and  request  of  the  ssixd  Richard  Roe,  had  then 
and  there  undertaken  and  faithfully  promised  the  said  Richard  Roe 
to  accept  and  receive  the  said  wheat,  and  to  pay  him  for  the  same  at 
the  rate  or  price  aforesaid;  he  the  said  Richard  Roe  undertook  and 
faithfully  promised  to  deliver  the  said  wheat  to  him  the  sa.\(l  John  Doe 
as  aforesaid;  and  although  the  said  time  for  the  delivery  of  the  said 
wheat,  as  aforesaid,  hath  long  since  elapsed,  and  the  said  John  Doe 
hath  always  been  ready  and  willing  to  accept  and  receive  the  said 
wheat,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,  to  wit, 
dit  {stating  place),  aforesaid;  yet  the  sa\d  Richard  Roe  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  said  John  Doe 
in  this  behalf,  did  not  nor  would  within  the  time  aforesaid,  or  at  any 
time  afterwards,  deliver  the  said  wheat,  or  any  part  thereof,  for  the 
sdiid  John  Doe,  dit  {stating place),  SiioTesa-xd,  or  elsewhere,  but  wholly 
neglected  and  refused  so  to  do,  whereby  the  said  John  Doe  hath 
lost  and  been  deprived  of  divers  great  gains  and  profits,  which 
might  and  otherwise  would  have  arisen  and  accrued  to  him  from 
the  delivery  of  the  said  wheat  to  him  the  sz^xA  John  Doe,  as  afore- 
said, to  wit,  at  {stating place),  aforesaid.  To  the  damage  {concluding 
as  in  Form  No.  6934). 

1.  See,  generally,  supra,  note  3,  p.  790. 
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Form  No.  i  8  i  5  o . 
(Precedent  in  Diem  v.  Koblitz,  49  Ohio  St.  41.)' 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5929.^]^ 
The  plaintiffs,  Koblitz  Brothers.,  say  that  they  are  a  copartnership, 
unincorporated,  formed  for  the  purpose  of  and  doing  business  in  the 
state  of  Ohio\  that  the  defendant,  Frederick  J.  Diem.,  was,  at  the  time 
hereinafter  mentioned,  and  has  ever  since  been  doing  business  in 
Cincinnati.,  Ohio,  under  the  firm  style  of  F.  J.  Diem  c^*  Co.  ;  that  on 
or  about,  to-wit:  August  15th,  1884^,  the  defendant  sold  to  the  plaintiffs 
a  large  quantity  of  paper  bags,  in  the  quantities  and  at  the  respective 
prices  set  forth  item  by  item  in  Exhibit  *^A,"  hereunto  attached  and 
made  part  hereof;  that  said  sale  amounted  to  ten  thousand  two  hun- 
dred and  eighty-two  and  68-100  dollars,  with  a  discount  thereon  of 
seventy  per  cent.,  leaving  the  balance  of  three  thousand  and  eighty -four 
and 80-100  dollars;  that  said  sale  was  made  on  the  following  terms 
of  credit,  to-wit:  One-third  oi  said  balance  payable  M/r/y  days  from 
said  sale;  another  third  sixty  days  therefrom,  and  another  third  ninety 
days  therefrom;  that  the  plaintiffs,  then,  and  ever  since  have  been 
engaged  in  business  in  Cleveland,  Ohio;  and  that  said  paper  bags 
were  bought  by  them  for  shipment  to  said  city  and  for  use  in  their 
said  business  there,  and  for  that  market,  and  that  all  of  these  facts  and 
purposes  were  known  to  the  defendant  at  the  time  of  said  sale, 
and  of  the  acts  herein  alleged;  that  defendant  set  apart  said  goods, 
and  caused  a  large  quantity  thereof  to  be  delivered  at  the  depot  of 
the  common  carrier  for  transportation  to  Cleveland  to  the  plaintiffs, 
and  that  on  August  23,  i2>8J^,  he,  without  plaintiffs'  consent,  cancelled 
the  sale  and  disposed  of  said  goods  wrongfully,  and  in  a  manner  to 
plaintiffs  unkn'own,  but  to  and  for  his  own  use  and  benefit;  that  at 
the  time  of  said  cancellation  plaintiffs  had  sold  and  contracted  to 
sell  a  large  quantity  of  said  bags  at  an  advance  on  the  said  principal 
sum  of  twenty-five  per  cent.;  and  plaintiffs  further  say  that  they  were 
unable  to  replace  said  purchase,  and  were  unable  to  obtain  like  goods 
to  substitute  those  bought  of  the  defendant,  and  that  on  the  day  of 
sale  of  said  goods  by  the  defendant  to  the  plaintiffs,  as  well  as  on 
the  day  of  said  cancellation  of  sale,  said  goods  were  of  such  a 
character  that  they  could  not  be  replaced  nor  substituted  by  any 
other  goods,  and  hence  had  no  regular  market  price  or  value,  and 
that  defendant  was  well  aware  on  the  day  of  sale  both  of  their  pecu- 
liar character  as  aforesaid,  and  of  their  not  possessing  a  regular 
market  price  or  value,  and  plaintiffs  further  say  that  on  the  day 
when  the  defendant  cancelled  the  sale  as  aforesaid,  the  said  bags 
purchased  by  plaintiffs  from  defendant  were  worth  the  sum  oi  five 
thousand  six  hundred  and  fifty- five  and  Jfi-100  dollars. 

Plaintiffs  further  say  that  they  have  been  at  all  times  and  are  now 

1.  There  was  no  objection   made  to        See  also,  generally,  supra,  note  3,  p. 
the  sufficiency  of  the  allegations  of  this     790. 

petition.  The  defendant  appeared  and  2.  The  matter  to  be  supplied  within 
answered.  The  answer  is  set  out  in-  [  ]  will  not  be  found  in  the  reported 
fra.  Form  No.  18154.  case. 
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ready  to  do  and  perform  everything  to  be  done  by  them  in  the  carry- 
ing out  of  the  sale,  but  that  defendant,  although  often  requested  so 
to  do,  has  refused  to  ship  and  complete  the  shipment  of  said  goods 
to  said  plaintiffs  at  Cleveland,  Ohio,  and  that  by  reason  of  the  facts 
set  forth  herein  the  plaintiffs  have  suffered  a  loss  of  twenty-five  hun- 
dred and  seventy  and  60-100  diO\\dx%,  which  defendant  refuses  to  pay. 
Wherefore  plaintiffs  pray  judgment  against  defendant  in  the  sum  of 
twenty-five  hundred  and  seventy  and  60-100  dollars,  with  interest  from 
Atigust  18,  i2>8Jf,  and  costs, 

[(^Signature  and  verification  as  in  Form  No.  5939.  ^1^ 

(^)   Where  Part  of  Goods  has  been  Delivered.'^ 


1.  The  matter  to  be  supplied  within 
f  ]  will  not  be  found  in  the  reported 
case. 

2.  Precedents. —  In  Waterhouse  v.  Skin- 
ner, 2  B.  &  P.  447,  the  declaration  stated 
in  substance  that  the  plaintiff,  at  the 
instance  and  request  of  the  defendant, 
bargained  with  the  defendant  to  buy  of 
him,  and  the  defendant  agreed  to  sell 
to  the  plaintiff,  a  quantity  of  oats,  at 
the  price  of  2i  shillings  per  quarter,  to 
be  delivered  any  time  between  Mich- 
aelmas day,  1799,  and  Ladyday,  1800; 
and  in  consideration  thereof  the  plain- 
tiff undertook  to  accept  and  receive  the 
oats  and  pay  for  them  at  the  above 
mentioned  price,  and  the  defendant 
undertook  to  deliver  them  some  time 
between  the  above-mentioned  days;  and 
although  the  said  defendant  afterward, 
to  wit,  on,  etc.,  at,  etc.,  did,  in  part  per- 
formance of  his  said  promise,  deliver  to 
the  plaintiff  a  part,  to  wit,  five  quarters 
of  the  said  oats,  and  although  the  time 
for  the  delivery  of  the  residue  of  the  said 
oats  to  the  said  plaintiff  according  to  the 
defendant's  promise  aforesaid  is  long 
since  elapsed,  and  the  plaintiff  was  for 
and  during  all  that  time,  and  still  is, 
ready  and  willing  to  accept  and  receive 
the  residue  of  the  said  oats  and  to  pay 
for  the  same  at  the  rate  or  price  afore- 
said, to  wit,  at,  etc.,  yet  the  defendant, 
not  regarding,  etc.,  had  not  delivered, 
etc.,  but  had  refused,  etc.  The  de- 
fendant pleaded  nonassumpsit.  There 
was  a  verdict  for  the  plaintiff,  and  a 
rule  nisi  to  show  cause  why  the  judg- 
ment should  not  be  arrested  was  dis- 
charged. 

Tn  Partridge  v.  Blanchard,  23  Minn. 
69,  the  complaint,  omitting  formal  parts, 
was  as  follows:  "The  above-named 
plaintiffs  say  that  they  were  at  the  times 
hereinafter  mentioned,  and  now  are, 
partners   doing    business    in    the   firm 


name  of  Partridge  dr"  Riddle,  and  that 
at  the  times  hereinafter  mentioned  they 
were  engaged"  in  the  butcher  business 
at  the  village  of  Spring  Valley,  and  had 
many  customers  dependent  upon  them 
for  their  daily  meat.  Plaintiffs,  on  or 
about  the  24th  day  oi  June,  a.  d.  iS^f, 
being  desirous  to  engage  mutton  for  the 
4th  day  oi  July  ensuing,  at  the  request 
of  the  defendant,  bought  and  purchased 
of  the  defendant  yi'wr/'^^'w  head  of  sheep, 
to  be  delivered  by  the  defendant,  at  his 
residence,  to  the  plaintiffs,  whenever 
the  said  plaintiffs  should  call  for  them 
and  want  them  during  the  summer,  for 
the  price  of  three  dollars  per  head,  to 
be  paid  for  on  delivery,  and  the  de- 
fendant then  and  there  sold  to  plaintiffs 
the  said  fourteen  head  of  sheep,  for  the 
price  of  three  dollars  per  head,  for  the 
said  fourteen  sheep,  and  agreed  to  de- 
liver the  same  to  plaintiffs  when  called 
for.  In  pursuance  of  said  agreement 
and  sale  of  said  sheep  the  defendant 
delivered  to  the  plaintiffs  three  of  said 
sheep,  and  the  plaintiffs  paid  the  de- 
fendant nine  dollars  for  the  same,  ac- 
cording to  the  terms  of  said  sale  and 
agreement.  That,  on  the  ist  day  of 
July.  A.  D.  187J,  plaintiffs  called  on  the 
defendant,  at  his  residence  aforesaid, 
and  demanded  the  balance  of  said  sheep 
so  purchased  of  defendant  as  aforesaid, 
and  the  defendant  then  and  there  re- 
fused todeliver  the  balance  of  said  sheep 
so  purchased  of  the  defendant  by  the 
plaintiffs  aforesaid,  and  still  neglects 
and  refuses  to  deliver  the  same,  or  any 
part  thereof,  although  the  plaintiffs 
were  ready  and  willing  to  receive  the 
said  sheep  and  pay  for  the  same  ac- 
cording to  the  terms  of  said  sale  and 
agreement;  and  the  plaintiffs  were  put 
to  a  great  deal  of  trouble,  time  and 
expense  in  hunting  up  other  sheep  to 
supply  their  customers  for  the   4th  of 
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July  next  ensuing,  to  wit,  two  days 
time,  with  horse  and  buggy.  That  the 
plaintiffs  bought  said  sheep  of  the  de- 
fendant especially  for  their  customers, 
and  they  do  not  know  where  they  can 
buy  such  a  lot  of  sheep  as  the  defendant 
sold  to  plaintiffs  as  aforesaid.  The 
plaintiffs  say  that  they  have  sustained 
damages  to  the  amount  of  $^5"  by  reason 
of  the  premises  aforesaid,  and  the  de- 
fendant not  performing  the  said  agree- 
ment with  the  plaintiffs.  Wherefore, 
plaintiffs  demand  judgment  against  the 
defendant  for  the  sum  of  %2^,  and  their 
costs  and  disbursements."  The  district 
court  held  that  the  complaint  failed  to 
state  a  cause  of  action,  but  this  judg- 
ment was  reversed  in  the  supreme 
court.  The  latter  court  said,  "  the  com- 
plaint sets  out  a  contract  for  the  sale 
and  delivery  of  the  sheep,  and  a  breach 
of  the  contract.  In  such  a  case,  the 
general  allegation  of  damage  is  suf- 
ficient to  admit  proof  of,  and  a  recovery 
for,  general  damages,  and  it  is  not 
ground  for  demurrer  that  the  allegation 
of  special  damage  is  insufficient." 

In  Shadbolt,  etc..  Iron  Co.  v.  Top- 
liff,  85  Wis.  513,  the  complaint  alleged 
in  effect  that  on  the  first  day  of  No- 
vember, 1887,  and  for  a  long  time  prior 
thereto,  and  up  to  the  fourteenth  day 
of  January,  188S,  John  Shadbolt,  Fran- 
cis Boyd  and  Henry  B.  Hunter  were 
copartners  doing  business  in  the  city 
of  Milwaukee  under  the  firm  name  and 
style  of  Shadbolt,  Boyd  &  Co.;  that  on 
the  first  day  of  November,  1887,  the 
said  firm  duly  entered  into  a  contract 
with  the  defendants,  under  their  firm 
name  of  the  I.  N.  Topliff"  Manufactur- 
ing Company,  by  a  writing,  of  which 
the  following  is  a  copy,  to  wit: 

'*  Milwaukee,  Nov.  ist,  1887. 
The  I.  N.  Topliff  Mfg.  Co.,  Cleveland, 

Ohio.  —  Gentlemen:" 

Please  enter  our  order  for  all  steel 
bow  sockets  for  the  1888  at  25^  net,  90 
days,  Lea  covered  bow  sockets  at  50 
and  10^  net  90  days  5^  cash  30  days. 
Yours  respy., 

Shadbolt,  Boyd  &  Co. 

Accepted,  subject  to  all  unavoidable 
or  unforeseen  causes.  I.  N.  Topliff 
Mfg.  Co.     Todd." 

The  complaint  then  alieg^ed  that  on 
the  fourteenth  day  of  January,  1888, 
the  firm  of  Shadbolt,  Boyd  &  Co.  dis- 
solved, and  its  members  organized 
themselves  into  the  plaintiff  corpora- 


tion, and  became  and  are  the  success- 
ors in  business  of  Shadbolt,  Boyd  & 
Co.;  that  at  the  time  the  said  firm,  for 
value  received,  duly  sold,  assigned, 
transferred,  and  made  over  unto  the 
plaintiff  all  their  stock  in  trade,  ac- 
counts outstanding,  and  all  contracts 
entered  into  by  said  Shadbolt.  Boyd  & 
Co.  for  the  purchase  and  delivery  of 
goods,  together  with  the  said  contract 
with  the  defendants  and  the  cause  of 
action  arising  therefrom ;  that  the  plain- 
tiff thereby  became,  and  now  is,  the 
lawful  owner  and  holder  of  said  con- 
tract, of  which  the  defendants  had  due 
notice  from  the  plaintiff  at  the  time 
aforesaid;  that  in  pursuance  of  said 
contract  the  said  firm,  up  to  the  four- 
teenth day  of  January,  1888,  made  vari- 
ous orders  for  said  goods  and  sockets, 
which  were  duly  filled  by  said  defend- 
ants under  said  contract;  that  there- 
after the  plaintiff,  in  its  corporate  name, 
made  various  orders  for  said  goods  and 
sockets  in  accordance  with  the  terms 
of  said  contract,  which  orders  were 
duly  acknowledged  and  filled  by  the 
defendants  under  said  contract,  until 
an  order  for  one  thousand  and  twenty- 
four  sets  of  steel  bow  sockets  was  made 
on  the  eighteenth  day  of  September, 
1888,  by  the  plaintiff,  which  order  the 
defendants,  without  unavoidable  or 
unforeseen  cause  therefor,  refused  to 
fill,  and  never  have  filled  as  required 
by  said  contract  or  otherwise;  that 
afterwards  and  during  September, 
1888,  the  defendants  refused  to  fill 
three  several  orders  of  the  plaintiff 
upon  them  to  send  goods  directly  to 
three  several  companies  therein  men- 
tioned, and  which  in  the  aggregate 
amounted  to  one  thousand  two  hun- 
dred and  forty-eight  sets  of  such  bow 
sockets,  but  which  they  refused  to  fill; 
that  on  the  second  day  of  October,  1888, 
the  defendants  also  refused  to  fill  an 
order  of  the  plaintiff  of  one  hundred 
sets  of  said  bow  sockets,  without  un- 
avoidable or  unforeseen  cause  therefor; 
that  on  the  first  day  of  October,  1888, 
the  defendants  notified  the  plaintiff  by 
letter  that  they  would  ship  no  more 
sockets  on  any  of  the  plaintiff's  unfilled 
orders,  without  any  cause  for  such  re- 
fusal or  said  notice;  that  at  the  time 
the  plaintiff  was  doing  a  large  business 
in  said  sockets,  and  was  receiving  or- 
ders for  said  sockets  in  large  numbers 
and  amounts,  and  so  continued  to  re- 
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{aa)  Barley. 

Form  No.  1 8  z  5  z . 

(Precedent  in  Metz  v.  Albrecht,  52  111.  492.)' 

[{Venue  and  title  of  court  as  in  Form  No  6939.)]^ 

George  Metz  and  Edward  Stege,  plaintiffs,  complain  of  Jacob 
Albrecht,  the  defendant,  who  is  summoned  [to  answer  the  plaintiff] 
of  a  plea  of  trespass  on  the  case  on  promises;  for  that  whereas  here- 
tofore, to-wit:  on  the  twenty-fifth  diS^y  of  August,  a.  d.  x867,  at  Chicago, 
in  said  county  of  Cook,  the  said  plaintiffs,  at  the  special  instance  and 
request  of  the  said  defendant,  bargained  with  the  defendant  to  buy  of 
the  defendant,  and  the  defendant  then  and  there  sold  to  the  plaintiffs 
a  large  quantity  of  goods,  to-wit:  ten  thousand  bushels  of  barley  — 
Nos.  i  and  2  —  according  to  sample,  at  the  price  of  one  dollar  per 
bushel,  to  be  delivered  by  defendant  to  the  plaintiffs  at  Chicago,  afore- 
said, in  such  quantities  that  the  said  plaintiffs  should  receive  of  the 
said  barley  one  thousand  bushels  per  week,  for  the  ten  weeks  next  after 
the  making  of  said  contract,  as  aforesaid,  until  the  full  amount  of 
said  barley  should  be  delivered  as  aforesaid,  and  in  consideration 
thereof,  and  that  the  plaintiffs,  at  the  like  special  instance  and  request 
of  said  defendant,  had  then  and  there  promised  the  defendant  to 
accept  and  receive  the  said  goods  and  to  pay  him  for  the  same  at  the 
price  aforesaid,  he,  the  defendant,  promised  the  plaintiffs  to  deliver 
the  said  goods  to  the  plaintiffs,  as  aforesaid,  and  although  the  said 
time  for  the  delivery  of  the  said  goods,  as  aforesaid,  hath  long  since 
elapsed,  and  the  plaintiffs  have  always  been  ready  and  willing  to 
accept  and  receive  the  said  goods,  and  to  pay  for  the  same  at  the  rate 
or  price  aforesaid,  to-wit:  at  Chicago,  in  the  said  county  of  Cooky 
whereof  the  said  defendant  hath  always  had  notice,  yet  the  defendant, 
not  regarding  his  said  promises,  did  not  nor  would,  within  the  time 
aforesaid,  or  at  any  time  afterwards,  deliver  the  said  goods,  or  any 
part  thereof,  for  the  plaintiffs  at  Chicago,  aforesaid,  or  elsewhere, 
except  the  sum  of  eight  hundred  bushels,  and  has  otherwise  wholly 
neglected  and  refused  to  deliver  said  goods,  or  comply  with  his  said 
agreement,  whereby  the  plaintiffs  have  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  might  and  otherwise  would  have 
arisen  and  accrued  to  them  from  the  delivery  of  the  said  goods  to  the 
said  plaintiffs  as  aforesaid,  to-wit:  at  Chicago,  in  said  county  of  Cook, 

ceive  orders  therefor,  which  it  was  all  claims  and  set-offs  by  the  defendant, 
unable  to  fill,  up  to  the  first  day  of  A  demurrer  to  the  sufficiency  of  this 
January,  1889;  that  at  all  the  several  complaint  was  overruled, 
times  mentioned,  and  at  all  other  times  1.  This  was  the  first  count  in  the  dec- 
during  the  year  1888,  this  plaintiff  was  laration,  which  contained  several  counts 
ready  and  willing  and  offered  the  de-  substantially  alike.  The  defendant 
fendants  to  receive  and  pay  for  said  pleaded  non  assumpsit  and  set-off  and 
sockets  so  ordered  pursuant  to  said  there  was  a  verdict  and  judgment  for 
agreement,  and  otherwise  has  in  all  the  defendant  to  the  amount  of  the  set- 
respects  duly  performed  all  the  condi-  off,  which  judgment  was  affirmed, 
tions  of  said  .agreement  on  its  part.  See  also,  generally,  supra,  note  3,  p. 

The  plaintiff  claimed  seven  thousand  790. 

one  hundred  and  thirty-six  dollars  and  2.  The  matter  to  be  supplied  within 

seventy-two   cents   damages    for   such  [  ]  will  not  be   found  in  the  reported 

breach  of  said  contract,  over  and  above  case. 
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and  to  the  damages  of  said  plaintiffs  oi  four  thousand  dollars,  and 
they  therefore  bring  suit. 

{(^Signature  as  in  Form  No.  6939. )Y 

{bb)  Grapes, 

Form  No.  i  8  1 5  2 . 

(Precedent  in  Simmons  v.  Green,  35  Ohio  St.  104.)* 

\(^Venue  and  title  of  court  and  cause  as  in  Form  No.  5929. )i\^ 

Plaintiff  says  that  on  or  about  the  10th  day  of  September,  a.  d.  i87<?, 
the  defendants  were  the  owners  of  and  in  possession  of  a  certain 
crop  of  grapes  —  to  wit,  at  Clermont  county,  Ohio,  on  the  premises 
of  defendants  —  then  in  readiness  to  be  harvested  and  for  market. 

Plaintiff  says  that  the  defendants  then  and  there,  in  consideration 
of  the  promises  of  the  plaintiff  hereinafter  made,  sold,  and  agreed  to 
gather  and  deliver  to  plaintiff  at  the  wharf-boat  at  New  Richmond, 
Ohio,  without  delay,  all  of  said  crop  of  grapes  in  good  order,  estimated 
to  contain  three  hundred  bushels  of  grapes,  at  the  agreed  price  and 
value  of  %5.50  per  stand,  each  stand  to  contain  two  bushels,  and  plaintiff 
says  that  there  was  of  said  grapes  the  quantity  alleged. 

Plaintiff  further  says  that  by  the  terms  of  said  agreement  he  was 
to  pay  for  said  grapes  as  they  were  so  delivered  to  him,  and  that 
under  said  agreement,  defendants  did  commence  to  gather  and 
deliver  said  grapes  to  this  plaintiff,  and  that  he  paid  for  the  same  as 
he  agreed  to  do,  and  that  defendants  continued  to  so  deliver  said 
grapes  until  they  delivered  about  twelve  stands  thereof,  and  received 
from  this  "plaintiff  the  pay  therefor,  but  that  defendants  then  and 
thereafter  failed  and  refused  to  deliver  the  remainder  of  said  crop  of 
grapes,  although  the  plaintiff  was  ready  to  receive  the  same  and  to 
pay  therefor  as  he  had  agreed  to  do,  and  that,  on  the  contrary, 
defendants  gathered  and  sold  the  same  to  another,  to  the  damage  of 
this  plaintiff  \one  thousand  dollars. 

Wherefore  {concluding  as  in  Form  No.  5929^^ 

bb.  Where  Property  Purchased  was  to  be  Consumed  on  Vendor's  Premises. 

Form  No.  18153. 
(Precedent  in  Davisson  v.  Ford,  23  W.  Va.  61Q.)'' 

State  of  West  Virginia,  Taylor  County,  ss. : 
In  the  Circuit  Court,  to  May  Rules,  \2>81. 
Reuben  Davisson,  plaintiff  in  this  action,-  complains  of  Marshall 

1.  The  matter  to  be  supplied  within  3.  The  matter  enclosed  by  and  to  be 
[]  will  not  be  found  in  the  reported  case,     supplied  within  [  ]  will  not  be  found  in 

2.  There  was  no  objection   made  to     the  reported  case. 

the  sufficiency  of  the  petition  in  this  4.  The  declaration  in  this  case  con- 
case.  On  trial,  there  was  a  verdict  for  tained  two  counts,  of  which  the  form 
the  plaintiff,  which  was  reversed  and  a  set  out  in  the  text  is  the  first  count, 
new  trial  ordered  for  error  in  the  charge  A  demurrer  to  this  count  was  over- 
of  the  court  to  the  jury.  ruled. 

See  also,  generally,  supra,  note  3,  p.         See  also,  generally,  supra,  note  3,  p. 

790.  790. 
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Ford,  defendant,  of  a  plea  of  trespass  on  the  case  upon  promises,  for 

that  heretofore,  to- wit,  on  the day  of  November,  188O,  at , 

to- wit,  at  the  county  aforesaid,  the  said  plaintiff  and  the  said  defend- 
ant entered  into  a  certain  verbal  contract,  whereby  in  consideration 
that  the  said  plaintiff  then  and  there  undertook,  promised  and  agreed 
to  and  with  the  said  defendant  to  pay  him,  the  said  defendant,  the 
sum  oi  fourteen  dollars  per  stack  for  each  of  seven  stacks  of  hay,  then  in 
the  meadow  or  field  of  the  said  defendant  in  the  said  county  of  Taylor, 
and  also  that  he,  the  said  plaintiff,  then  and  there  promised,  under- 
took and  agreed  to  and  with  the  said  defendant  that  he,  the  said  plain- 
tiff, would  also  pay  him,  the  said  defendant,  the  like  sum  oi  fourteen 
dollars  for  one  other  stack,  then  also  in  the  meadow  or  field  of  the 
said  defendant,  in  case  the  said  defendant  should  have  such  other 
stack  to  spare;  and  that  the  said  plaintiff  also  promised,  undertook 
and  agreed  to  and  with  the  said  defendant  that  he,  the  said  plaintiff, 
would  cause  to  be  driven  and  placed  in  the  said  defendant's  possession 
and  inclosure  a  sufficient  number  of  the  cattle  of  the  said  plaintiff  to 
eat  up  and  consume  the  said  seven  stacks  of  hay,  or  the  said  eight 
stacks  in  case  the  said  defendant  should  thereafter  determine  to 
spare  the  additional  stack  as  aforesaid,  by  and  against  \.\\^  first  day 
of  March  then  next  following;  the  said  defendant  on  his  part  under- 
took, promised  and  agreed  to  and  with  the  said  plaintiff  that  he,  the 
said  defendant,  would  sell  the  seven  stacks  of  hay  to  the  said  plain- 
tiff, and  also  the  said  eighth  stack  in  case  he,  the  said  defendant, 
should  have  the  said  additional  or  eighth  stack  to  spare;  and  that 
said  defendant  would  feed  the  same  to  the  said  cattle  of  the  said 
plaintiff  in  and  upon  the  field  or  meadow  of  the  said  defendant,  which 
the  said  plaintiff  agreed  and  contracted  to  place  in  the  possession 
and  in  the  field  or  meadow  of  the  said  defendant  as  aforesaid,  for  the 
purpose  of  eating  and  consuming  the  said  hay  as  aforesaid,  at  and 
for  the  said  price  of  fourteen  dollars  per  stack  for  the  said  seven 
stacks,  and  at  the  same  price  for  the  additional  or  eighth  stack  in  case 
defendant  should  have  such  additional  or  eighth  stack  to  spare.  And 
the  said  plaintiff  avers  that  in  pursuance  of  said  contract  he  delivered 
to  the  said  defendant  and  placed  in  defendant's  field,  custody  and 

possession,  on  or  about  the day  of  December,  1S8O,  and  the  said 

defendant  then  and  there  received  and  took  into  his  field,  custody 
and  possession,  for  the  purpose  aforesaid,  twenty-three  head  of  the 
cattle  of  the  said  plaintiff,  which  plaintiff  avers  was  a  sufficient  num- 
ber to  eat  and  consume  said  seven  stacks  of  hay,  and  also  the  addi- 
tional or  eighth  stack  in  case  defendant  should  spare  the  said  additional 
stack,  against  the  said  y^z-j/ day  oi  March,  i88i.  But  plaintiff  avers 
that  the  said  defendant,  not  regarding  his  said  promise,  under- 
taking and  agreement,  but  artfully  contriving  to  injure  the  said 
plaintiff  in  that  behalf,  did  not  nor  would  sell  to  the  said  plaintiff 
and  feed  or  cause  to  be  fed  to  plaintiff's  said  cattle,  either  in  the  field 
or  meadow  of  the  said  defendant,  or  elsewhere  or  otherwise,  the  said 
seven  stacks  contracted  for  as  aforesaid,  but,  on  the  contrary  thereof, 
and  after  having  fed  to  said  cattle  a  small  part  of  the  said  seven 
stacks,  to-wit,  two  stacks  thereof,  leaving  five  stacks  of  the  same 
uneaten  and  unconsumed,  and  long  before  \.\i&  first  day  of  March^ 
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iB>Sl^  to-wit,  on  the  15th  day  of  January,  iSSl,  he,  the  said  defend- 
ant, without  the  knowledge  of  the  said  plaintiff,  caused  said  cattle  to 
be  turned  out  of  the  defendant's  said  meadows  and  fields  and  driven 
away  from  his  premises,  and  ever  afterwards  refused  to  take  or 
receive  said  cattle,  or  any  of  them,  into  his  said  inclosure,  or  to  feed 
them  or  cause  or  permit  them  to  be  fed  the  said  remainder  of  said  seven 
stacks  of  hay,  by  means  whereof  the  said  plaintiff  says  that  he  hath 
been  damaged  in  the  sum  of  ^ve  hundred  dollars.  And  therefore 
plaintiff  brings  his  suit,  etc, 

James  Morrow^  Jr.^  P.  Q. 


(2)  Answer  that  Vendee  Became  Insolvent.* 
Form  No.  i  8 1 5  4 . 

(Precedent  in  Diem  v.  Koblitz,  49  Ohio  St.  43.)* 

U  Venue  and  title  of  court  and  cause  as  in  Form  No.  1SS6^)^ 

The  defendant  for  answer  to  plaintiffs'  petition  says,  he  admits  he 
is  doing  business  in  the  said  city  of  Cincinnati.,  under  the  firm  name 
of  F.  J.  Diem  ^  Co.  He  admits  that  on  or  about  August  15,  1^8 J^  he 
made  an  agreement  to  sell  plaintiffs  a  quantity  of  paper  bags. 

He  says  that  the  terms  of  said  sale  were  that  plaintiffs  were  to 
deliver  to  him  their  negotiable  paper  for  the  purchase  price  payable 
in  equal  installments  to  the  order  of  the  defendant  in  thirty,  sixty  and 
ninety  days  from  date. 

He  says  that  he  sent  a  part  of  said  goods,  in  amount  about  two  car 
loads,  called  for  by  said  agreement  of  sale,  to  the  depot  of  The  Cleve- 
land, Columbus,  Cincinnati  6^  Indianapolis  R.  R.  Co.,  at  Cincinnati. 
Ohio,  when  he  was  informed  and  so  charged  that  plaintiffs'  commer- 
cial paper  had  gone  to  protest  in  said  city  of  Cincinnati,  and  they 
were  insolvent;  that  he  thereupon  disposed  of  said  goods  to  the  firm 
of  Hanchett  &*  Bros.,  in  Chicago,  at  seventy  per  cent,  discount  on  the 
list  price,  delivered  at  Chicago;  that  said  goods  were  damaged  by 
smoke  and  fire,  and  consisted  of  square  bags.  And  that  after  he  had 
disposed,  at  the  price  aforesaid,  in  the  manner  aforesaid,  of  the 
quantity  of  goods  covered  by  the  agreement  of  sale  with  plaintiffs, 
he  still  had  a  large  quantity  of  similar  goods  left  in  store  for  sale. 

Defendant  denies  each  and  every  allegation  contained  in  said  peti- 
tion, and  not  herein  admitted  to  be  true. 

Wherefore  he  prays  to  be  hence  dismissed  with  his  costs. 

[Oliver  Ellsworth,  Defendant's  Attorney. 

{yerification:f\^ 

1.  For  the  formal  parts  of  an  answer  [  ]  will  not  be  found  in  the  reported 
in  a  particular  jurisdiction  see  the  title     case. 

Answers  in  Code  Pleading,  vol.  i,  p.        4.  Verification.  —  For  a  form  of  verifi- 
79g.  cation  in  a  particular  jurisdiction  con- 

2.  The  answer  in  this  case  was  held     suit  the  title  Verifications. 

to  constitute  a  defense.     The  complaint        6.  The  matter  enclosed  by  and  to  De 
is  set  out  supra.  Form  No.  18150.  supplied  within  []  will  not  be  found  ia 

3.  The  matter  to  be  supplied  within     the  reported  case. 
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b.  Where  Certain  Goods  were  Delivered,  but  were  Not  Accepted  by 
Vendee  on  Ground  of  Inferiority  in  Quality  to  Goods  Purchased. 

(1)  Plank. 

Form  No.  i  8  i  5  5  .• 

Supreme  Court,  Dutchess  County. 

Edgar  B.  Taylor^  plaintiff,  1 

agst.  V 

Charles  G.  Saxe  and  Frank  J.  Saxe,  defendants.  ) 

The  complaint  of  the  plaintiff  respectfully  shows  to  this  court: 

1.  That  at  the  times  hereinafter  mentioned  he  was  engaged  in  busi- 
ness at  Foughkeepsie,  N.  K.,  and  the  defendants  were  engaged  in  busi- 
ness as  copartners,  under  the  firm  name  and  style  of  Saxe  Brothers, 
at  Albany,  N.  Y. 

2.  That  heretofore,  and  on  or  about  the  6th  day  of  September, 
1888,  this  plaintiff  agreed  to  buy  of  the  defendants,  and  the  defend- 
ants agreed  to  sell  and  deliver  to  this  plaintiff,  a  boat-load  of  pine 
plank,  then  in  Canada,  one  and  one-quarter  inches  in  thickness,  and 
ten  inches  in  width,  the  said  plank  to  be  of  a  quality  seventy  per  cent, 
better  than  the  quality  known  in  the  trade  as  *'  dressing."  That  the 
price  as  agreed  upon  for  said  plank  was  to  be  thirty-six  cents  each, 
and  it  was  understood  and  agreed  upon  by  the  plaintiff  and  said 
defendants  that  this  plaintiff  should  advance  and  pay  on  the  defend- 
ants' account  the  government  duty  on  said  plank,  when  the  same 
passed  the  frontier,  and  the  freight  upon  the  same;  the  amounts  paid 
by  this  plaintiff  for  said  duty  and  freight  to  be  deducted  from  and 
credited  upon  the  purchase-price  of  said  plank  upon  settlement. 

3.  That  subsequently,  and  on  or  about  the  29th  day  of  September, 
1S88,  this  plaintiff  was  notified  that  the  said  plank  had  been  shipped 
to  him,  and  that  the  government  duty  upon  the  same  was  the  sum  of 
$333.30  and  at  the  request  of  the  defendants,  the  plaintiff  thereupon 
paid  the  said  government  duty  aforesaid.  That  subsequently,  and 
within  a  short  time  after  the  payment  of  said  duty,  the  boat  contain- 
ing the  said  plank  came  to  this  plaintiff's  wharf  during  his  absence, 
and  during  the  absence  of  his  foreman  in  charge,  and  the  said  plank 
were,  by  the  captain  of  the  boat  bringing  the  same,  piled  upon  the 
wharf  of  this  plaintiff.  That  said  plank  were  not  of  the  quality  and 
kind  agreed  to  be  sold  and  delivered  to  this  plaintiff  by  the  defend- 
ants, and  instead  of  being  .f<fz;^«(v  per  cent,  better  than  the  quality 
known  as  "  dressing,"  were  inferior  to  the  said  quality  known  as 
"  dressing,"  and  were  knotty  and  almost  entirely  culls,  and  were 
worthless  to  this  plaintiff. 

That  this  plaintiff,  through  his  foreman,  notified  said  person  in 
charge  that  the  said  plank  were  not  as  represented,  and  were  not  of 
the  quality  agreed  to  be  delivered,  and  he  refused  to  receive  the 
same,  but  they  having  been  all  substantially  delivered  upon  the 
wharf,  he,  at  the  solicitation  of  the  said  person  in  charge,  agreed 

1.  This  is  the  form  of  complaint  in  went  to  trial  and  there  was  a  judg- 
Taylor  v.  Saxe,  134  N.  Y.  67.  and  is  ment  for  the  plaintiff  upon  each  of  his 
copied  from  the   records.     The  parties     claims. 
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that  they  might  be  t^porarily  stored  thereon  for  the  benefit  of  the 
defendants;  and  this  plaintiff  paid,  on  behalf  of  and  for  the  benefit 
of  the  defendants  herein,  to  the  captain  of  said  boat,  the  amount  of 
freight  of  said  plank,  being  the  sum  o{%Ji.99.11. 

4.  The  plaintiff  immediately  notified  the  defendants  herein  that  he 
refused  to  accept  the  said  plank,  and  that  they  were  not  of  the 
quality  as  represented  and  agreed  to  be  furnished,  and  that  they 
were  stored  upon  this  plaintiff's  wharf  subject  to  their  orders. 

5.  That  the  said  plank  are  still  stored  upon  this  plaintiff's  wharf, 
but  that  after  due  demand  and  notice  the  defendants  refused  to 
remove  the  same,  and  refused  to  pay  back  to  this  plaintiff  the 
amount  of  %87If,  paid  out  and  expended  by  him  for  freight  and  duty 
as  before  set  forth. 

6.  That  the  said  plank  have  occupied  a  large  place  upon  this 
plaintiff's  wharf,  and  that  the  dockage  and  storage  thereon,  from  the 
time  of  their  said  delivery  until  this  date,  is  reasonably  worth  the 
sum  oi%Jfl.59. 

7.  That  the  plaintiff  has  suffered  great  loss  and  inconvenience  by 
reason  of  the  failure  of  the  defendants  to  carry  out  their  contracts 
aforesaid,  to  deliver  to  him  plank  of  the  kind  and  quality  as  agreed 
upon,  to  his  damage  %lfiOO. 

Wherefore,  the  plaintiff  prays  the  judgment  of  this  court,  that  he 
may  recover  from  the  defendants  the  sum  of  ^32.J^1,  paid  out  for 
freight  and  duty  as  aforesaid,  with  interest  thereon  from  September 
29,  1S88,  with  the  further  sum  oi^l.59  dockage  and  storage  on  said 
plank,  together  with  his  damage  oi  $1,000  aforesaid,  and  the  costs  of 
this  action. 

Thompson  (Sr*  Lown,  Plaintiff's  Attorneys, 

Poughkeepsie,  N.  V. 
(  Verification^ 

(2)  Skins. 

Form  No.  18156.' 

Supreme  Court   of    the    State   of  New  York,  City  and  County  of 
Neiv  York. 
The  Abe  Stein  Company,  plaintiff,  ) 

against  >•  Complaint. 

Julius  Robertson,  defendant.      ) 

The  plaintiff,  by  Horwitz  i^  Hershfield,  its  attorneys,  complaining 
of  the  defendant,  alleges: 

First.  That  at  all  of  the  times  hereinafter  mentioned  the  plaintiff 
was  and  still  is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  New  York,  with  its  principal  place  of  business  in 
the  city  of  New  York. 

Second.   Upon  information  and  belief,  that  at  all  of  said  times  the 

1.  Verification.  —  For  a  form  of  veri-  loi,  and  is  copied  from  the  records, 
fication  in  a  particular  jurisdiction  con-  A  judgment  in  favor  of  plaintiff  en- 
sult  the  title  Verifications.  tered    upon   a  verdict  directed  by  the 

2.  This  is  the  form  of  complaint  in  court  was  affirmed. 
Abe  Stein  Co.  v.  Robertson,  167  N.  Y. 
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defendant  was  doing  business  in  the  city  of  New  York  under  the  firm 

name  and  style  of  "  L.  F.  Robertson  &'  Sons. " 

Third.  That  heretofore  and  shortly  prior  to  the  ^^/^  day  of  May, 
iS95,  the  defendant  stated  and  represented  to  the  plaintiff,  that  he, 
the  defendant,  then  had  on  hand  belonging  to  him  in  Shanghai.,  China, 
eighty-five  thousand  Tientsin  goat  skins,  of  the  kind,  character  and 
quality  described  in  the  contract  hereinafter  mentioned,  and  that  he 
would  not  load  and  ship  said  goods  unless  he  made  a  contract  for 
sale  thereof. 

Fourth,  That  thereupon  and  on  or  about  the  2Jf.th  day  of  May, 
i895,  the  plaintiff  and  defendant  made  and  entered  into  an  agree- 
ment wherein  and  whereby  it  was  mutually  agreed  between  them 
that  defendant  would  sell  and  deliver  to  plaintiff,  and  the  plaintiff 
agreed  to  purchase  and  receive  from  the  defendant  the  said  eighty- 
five  thousand  Tientsin  goat  skins,  firsts,  1  5-8  to  2  pounds  average,  at 
i7ve?ity-two  cents  per  pound,  expected  to  arrive  from  China;  the  same 
to  be  shipped  immediately  by  steamer  or  steamers  to  New  York;  and 
which  said  goat  skins  were  warranted  by  defendant  to  be  as  follows: 
About  two-thirds  of  lot  to  be  medium  black  haired  skins,  and  the 
remaining  one-third  white  or  gray  haired  skins,  of  which  forty  per 
cent,  medium  hair,  and  sixty  per  cent,  medium  to  long  hair;  and  said 
skins  to  be  of  the  usual  good  quality  of  the  province  of  Tientsin.  It 
was  further  provided  in  said  agreement  that  any  question  arising  as 
to  the  quality  of  said  goods  upon  arrival  should  be  decided  by  the 
selling  brokers  and  their  decision  should  be  final  and  binding  on 
both  parties. 

Fifth.  That  the  selling  brokers  referred  to  in  the  aforesaid  agree- 
ment were  John  Andersen  &"  Son. 

Sixth.  Upon  information  and  belief,  that  thereafter  the  goat  skins, 
in  reference  to  which  such  representations  were  made  as  aforesaid 
by  the  defendant,  were  shipped  by  defendant  from  China  by  steamer 
or  steamers,  and  did  arrive  in  separate  shipments  and  by  different 
steamers  in  the  city  of  New  York  between  the  7th  day  of  August, 
i895,  and  the  27th  day  of  August,  iS95,  both  of  said  dates  inclusive. 

Seventh.  That  upon  the  arrival  of  said  skins  in  New  York  as  afore- 
said, the  defendant  claimed  and  insisted  that  said  goat  skins  answered 
all  requirements  of  and  were  in  full  compliance  with  the  repre- 
sentations made  by  him  and  the  contract  made  and  entered  into  by 
and  between  the  plaintiff  and  the  defendant  as  aforesaid,  and  defend- 
ant offered  to  deliver  to  the  plaintiff  said  goat  skins  in  pretended 
compliance  with  his  undertaking  to  sell  and  deliver  in  said  contract 
set  forth. 

Eighth.  That  said  goat  skins  which  arrived  as  aforesaid,  and  were 
offered  by  defendant  to  plaintiff  as  aforesaid,  were  not  of  the 
province  of  Tientsin,  and  were  not  of  the  good  quality  of  skins,  but 
a  large  portion  of  them  were  skins  of  another  province  and  of  lesser 
value,  and  said  goat  skins  were  not  "firsts,"  but  a  portion  of  them 
were  seconds,  kids  and  damaged  skins. 

Ninth.  That  the  plaintiff  thereupon  and  for  the  reasons  aforesaid, 
refused  to  receive  the  same  from  the  defendant,  and  so  notified  the 
defendant. 
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Tenth.  Thereafter  and  upon  the  refusal  of  the  plaintifif  to  receive 
said  goat  skins  as  aforesaid,  the  aforesaid  selling  brokers  examined 
said  goat  skins  and  decided  that  they  were  not  of  the  kind,  quality 
or  character  which  the  defendant  had  agreed  to  sell  and  deliver  to 
the  plaintiff  as  in  the  aforesaid  contract  set  forth,  and  which  the 
plaintiff  had  agreed  to  purchase  and  receive  of  the  said  defendant, 
and  of  all  which  the  defendant  had  due  notice. 

Eleventh.  That  thereafter  and  before  the  commencement  of  this 
action,  the  plaintiff  notified  the  defendant  that  plaintiff  refused  to 
receive  or  accept  said  goat  skins  shipped  and  received  in  New  York 
as  aforesaid  because  the  same  were  not  of  the  kind,  quality  or 
character  called  for  by  the  terms  of  its  contract  with  the  said 
defendant. 

Twelfth.  That  upon  the  plaintiff's  refusal  to  receive  said  goat 
skins  as  heretofore  alleged,  the  defendant  notified  the  plaintiff  that 
the  defendant  had  no  other  or  further  goat  skins  to  offer  him  of 
the  kind,  quality  and  character  described  in  the  aforesaid  contract 
hereinbefore  set  forth. 

Thirteenth.  That  plaintiff  was  and  at  all  times  has  been  ready  and 
willing  to  receive  the  aforesaid  goat  skins  which  the  defendant 
agreed  to  sell  and  deliver  to  the  plaintiff,  and  to  pay  for  the  same 
according  to  the  terms  pf  the  agreement  aforesaid,  and  otherwise 
has  duly  performed  all  the  conditions  thereof  on  his  part  to  be  done 
and  performed. 

Fourteenth.  That  defendant  refused  and  refuses  to  deliver  the 
aforesaid  eighty-Jive  thousand  goat  skins  which  he  agreed  to  sell  and 
deliver  to  the  plaintiff,  to  the  damage  of  the  plaintiff  in  the  sum  of 
ninety-three  hundred  and  fifty  dollars. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  ninety-three  hundred  and  fifty  doWdLVS,  with  interest  thereon 
from  the  1st  dzy  oi  September,  iS95,  besides  the  costs  of  this  action. 
Horwitz  (Sf  Hershfield,  Attorneys  for  Plaintiff, 
Office  and  post-office  address.  No.  2T7  Broadway, 
New  York  City,  N.  Y. 

(  Verification.  )^ 

2.  For  Breach  of  Warranty  in  Sale  of  Goods.^ 

1.  Verification. — For  a  form  of  verifi-  they  are  descriptive  of  the  sale,  and 
cation  in  a  particular  jurisdiction  con-  cannot  be  struck  out  as  impertinent, 
suit  the  title  Verifications.  Webster  v.  Hodgkins,  25  N.  H.  128. 

2.  Bequisites  of  Complcdnt,  Declaration  Warranty  —  Generally.  —  The  war- 
or  Petition,  Generally. —  For  the  formal  ranty  must  be  alleged.  Penn  f.  Stuart, 
parts  of  a  complaint,  declaration  or  11  Ark.  41;  Johnson  v.  McDaniel,  15 
petition  in  a  particular  jurisdiction  see  Ark.  109;  Lincoln  v.  Ragsdale,  7  Ind. 
the  titles  Complaints,  vol.  4,  p.  loig;  App.  354;  Richardson  v.  CofTman,  87 
Declarations,  vol.  6,  p.  244.  Iowa  121;  Smith  v.   Hobart,  43  Mich. 

The  Sale. —  In  declaring  upon  a  con-  465;    Mahurin  v.   Harding,   28    N.    H. 

tract  of  warranty  upon  a  sale,  a  sale  128;  Brown  v.  Tuttle,  66  Barb.  (N.  Y.) 

must  be  set  forth;  but  the  terms  of  the  169;  Perry  v.  Aaron,   i   Johns.  (N.  Y.) 

sale  are  entirely  immaterial  and  need  129. 

not  be  stated.     But  if  such   terms  are        Part  of  Contract  of  Sale.  —  A    war- 
stated  they   must   be   proved,   because  ranty  in  a  sale  of  goods  is  a  collateral 
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undertaking  forming  part  of  the  con- 
tract of  sale;  in  pleading  as  a  warranty 
a  statement  on  the  part  of  the  seller,  it 
should  be  made  to  appear  as  an  under- 
taking which  entered  into  and  became 
part  of  the  contract  of  sale.  Lincoln  v. 
Ragsdale,  7  Ind.  App.  354. 

In  Writing.  —  It  need  not  be  shown 
whether  the  contract  of  warranty  is  in 
writing  or  not.  Watson  v.  Roode,  30 
Neb.  264;  Wallis  v.  Frazier,  2  Nott  & 
M.  (S.  Car.)  180.  And  if  it  is  in  writing 
the  contract  is  admissible,  though  the 
petition  be  silent  as  to  such  fact.  Wat- 
son V.  Roode,  30  Neb.  264. 

Character  and  extent  of  warranty  must 
be  averred.  Shirk  v.  Mitchell,  137  Ind. 
185;  Booher  v.  Goldsborough,  44  Ind. 
490.  And  this  is  the  rule  in  a  justice's 
court.  Smith  v.  Hobart,  43  Mich. 
465. 

"  Represented"  Used  Instead  of  "  War- 
ranted."—  A  warranty  may  be  suffi- 
ciently pleaded  although  the  word 
"warranty"  is  not  used.  "Repre- 
sented "  may  be  used  instead.  Mc- 
Clintock  V.  Emick,  87  Ky.  160;  Dan- 
forth  V.  Crookshanks,  68  Mo.  App. 
311;  Bergeler  v.  Michael,  84  Wis.  627. 
But  a  naked  allegation  of  a  repre- 
sentation is  not  equivalent  to  an 
allegation  of  a  warranty.  The  repre- 
sentation must  be  alleged  to  have  been 
material,  and  made  under  such  circum- 
stances as  to  constitute  a  contract,  and 
it  must  be  shown  to  have  been  intended 
as  a  warranty  of  the  fact  represented 
to  sustain  a  cause  of  action  for  breach 
of  warranty.  Bogardus  v.  New  York 
L.  Ins.  Co.',  101  N.  Y.  328. 

In  McClintock  v.  Emick,  87  Ky.  160, 
an  averment  that  "  the  defendant  repre- 
sented to  these  plaintiffs  that  said 
mules  were  all  right  *  *  *  that  they 
relied  upon  the  said  statements  made 
as  aforesaid,  and  were  induced  thereby 
to  make  said  purchase,"  was  held  a 
sufficient  averment  of  a  warranty  of 
soundness. 

In  Bergeler  v.  Michael,  84  Wis.  627, 
the  complaint  alleged  that  "  the  de- 
fendant represented  the  said  horse  to 
be  fit  and  good  for  breeding  purposes, 
and  that  the  plaintiff  believed  and  re- 
lied upon  such  representations  so  made 
to  him  by  the  defendant  at  the  time  of 
said  purchase."  It  was  held  that  the 
complaint  sufiiciently  alleged  an  ex- 
press warranty  of  the  procreative  ca- 
pacity  of   the    horse   notwithstanding 


the  word  "  represented  "  instead  of  the 
word  "  warranted"  was  used. 

Implied  Warranty. — Where  the  plain- 
tiff relies  upon  an  implied  warranty,  he 
should  show  directly  either  that  the 
defendant  warranted  or  that  the  defend- 
ant undertook  and  promised  that  the 
things  sold  were  of  a  particular  quality. 
Misner  v.  Granger,  9  III.  69. 

In  Payne  v.  Rodden,  4  Bibb  (Ky.) 
304,  it  was  held  that  after  verdict  judg- 
ment should  not  be  reversed  for  a 
failure  to  aver  the  warranty  directly, 
where  facts  are  set  out  which  show  an 
implied  warranty.  In  this  case  the 
declaration  alleged  "  that  in  considera- 
tion of  %gj  paid  by  the  present  defend- 
ant to  the  plaintiff,  he  the  said  plaintiff 
sold  and  delivered,  as  his  own  prop- 
erty, to  the  defendant,  a  certain  bay 
horse,  but  that  the  said  horse  was  not 
in  fact  the  property  of  the  plaintiff,  but 
the  property  of  one  Allen  and  Will- 
iams." It  was  held  by  the  court  that  an 
implied  warranty  of  title  was  shown. 

Where  a  general  warranty  of  the 
quality  of  the  goods  sold  is  relied  on, 
it  is  unnecessary  to  state  whether  the 
warranty  is  express  or  implied,  and  a 
general  averment  that  the  vendor  war- 
ranted the  articles  to  be  of  a  good  quali- 
ty will  authorize  proof  of  either  kind. 
Long  V.  J.  K.  Armsby  Co.,  43  Mo.  App. 
253;  Hoe  V.  Sanborn,  21  N.  Y.  552; 
Burch  V.  Spencer,  15   Hun  (N.  Y.)  504. 

Where  the  plaintiff  seeks  to  recover 
under  an  implied  warranty  that  the 
article  sold  was  fit  for  the  purpose 
for  which  it  was  bought,  the  purpose 
for  which  it  was  bought  must  be  posi- 
tively averred  and  not  left  to  mere 
recital  or  inference.  Shirk  v.  Mitchell, 
137  Ind.  185. _ 

An  allegation  of  a  vendor's  assertion 
of  ownership  is  tantamount  to  a  war- 
ranty of  title,  and  is  sufficient  without 
an  allegation  that  the  vendor  was  in 
possession  of  the  property  at  the  time 
of  the  sale.  Balte  v.  Bedemiller.  37 
Oregon  27. 

Ambiguous  Allegation.  —  An  allega- 
tion that  the  defendants  "  expressly  or 
impliedly  warranted  "  that  said  Paris 
green  would  kill  the  potato  bugs  on 
plaintiff's  growing  potato  vines  is  bad 
for  ambiguity  and  uncertainty.  Kent 
V.  Halliday,  (R.  I.  1901)49  Atl.  Rep. 
700. 

Consideration — Generally. — That  ther*; 
was  a  consideration  for  the  warranty 
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jnust  be  alleged.  Howard  v.  Chiles,  8 
B.  Mon.  (Ky.)  377;  Mahurin  v.  Hard- 
ing, 28  N.  H.  128;  Webster  v.  Hodg- 
kins,  25  N.  H.  128;  Wightman  v. 
Carlisle,  14  Vt.  296;  Bloss  v.  Kittridge, 
5  Vt.  28;  Martin  v.  Blodget,  i  Aik. 
(Vt.)  375;  Curtis  V.  Moore,  15  Wis.  134; 
Guthing  V.  Lynn,  2  B.  &  Ad.  232;  22 
E.  C.  L.  63;  Blyth  v.  Bampton,  3  Bing. 
472;  13  E.  C.  L.  57. 

If  the  consideration  proved  vary  from 
that  stated  in  the  pleadings,  the  plaintiff 
will  be  nonsuited.  A  trivial  variance 
is  fatal,  because  it  does  not  appear  that 
the  contract  given  in  evidence  is  that 
on  which  the  plaintiff  declares.  It  is 
matter  of  description.  Webster  v. 
Hodgkins,  25  N.  H.  128. 

Entire  Consideration.  —  The  entire 
consideration  for  the  warranty  must 
be  alleged.  Penn  v.  Stuart,  11  Ark. 
41;  Mahurin  v.  Harding,  28  N.  H.  128; 
Webster  v.  Hodgkins,  25  N.  H.  128; 
Miles  V.  Sheward,  8  East  7. 

In  a  declaration  in  assumpsit  for  the 
breach  of  a  warranty  of  the  soundness 
of  the  defendant's  mare,  the  plaintiff  in 
his  declaration  alleged  that,  in  con- 
sideration that  he  would  deliver  a  horse 
of  his  to  the  defendant,  and  also  pay 
him  a  certain  sum  in  exchange  for  a 
mare  of  the  defendant,  he  undertook 
that  said  mare  was  sound.  In  order 
to  prove  the  warranty  of  the  defend- 
ant's mare,  the  plaintiff  produced  a 
receipt  written  by  the  defendant,  and 
given  on  the  payment  of  the  money,  in 
which  it  was  stated  that  both  the  horse 
and  mare  were  warranted  sound.  It 
was  held  that  the  declaration  could  not 
be  supported,  as  it  did  not  set  out  the 
whole  of  the  consideration,  the  plaintiff 
not  having  alleged  that  he  had  war- 
ranted his  horse  to  be  sound.  Cross  v. 
Bartlett,  3  M.  &  P.  537. 

At  Request  of  Defendant.  —  That  con- 
sideration arose  at  defendant's  request 
must  be  alleged.  Howard  v.  Chiles,  8 
B.  Mon.  (Ky.)  377. 

Past  Consideration.  —  Where  a  count 
shows  a  warranty  madn  after  the  sale 
is  complete,  it  is  bad  even  after  verdict 
for  want  of  a  consideration.  Bloss  v. 
Kittridge,  5  Vt.  28. 

In  Roscorla  v.  Thomas,  2  Gale  &  D. 
508,  the  declaration  in  assumpsit  stated 
that  heretofore,  to  wit,  on  the  29th 
day  of  September,  1840,  in  considera- 
tion that  the  plaintiff  at  the  request  of 
the  defendant  had  bought  of  the  de- 
fendant a  certain  horse,  at  a  certain 
price,  to  wit,  £30,  the  defendant  prom- 


ised the  plaintiff  that  the  horse  was 
sound  and  free  from  vice.  It  was  held, 
in  arrest  of  judgment,  thai  the  promise 
appeared  to  have  been  made  in  respect 
of  a  precedent  executed  consideration; 
that  it  must  be  taken  to  have  been  an  ex- 
press promise,  but  that  no  express  prom- 
ise on  such  a  consideration,  though  exe- 
cuted at  request,  could  extend  beyond 
the  promise  which  the  law  would  imply 
while  the  consideration  was  executory; 
that  at  the  time  of  the  sale  the  only  im- 
plied promise  was  to  deliver  the  horse 
on  request,  and  that  after  the  sale,  there- 
fore, there  was  no  consideration  for  the 
subsequent  express  promise  of  war- 
ranty. ■ 

Sufficient  Allegations .  — An  allegation 
that  on,  etc.,  in  consideration  that  the 
plaintiff,  at  the  defendant's  request, 
had  then  and  there  delivered  to  the  de- 
fendant a  certain  horse  in  exchange  for 
a  certain  other  horse,  the  defendant 
then  and  there  promised  that  the  latter 
horse  was  sound,  is  an  averment  that 
the  warranty  was  given  at  the  time  of 
the  exchange  and  shows  a  sufficient 
consideration  for  the  promise.  Wight- 
man  V.  Carlisle,  14  Vt.  296. 

An  allegation  that  the  plaintiff,  on, 
etc.,  exchanged  certain  property  with 
the  defendant  for  a  horse,  "which  the 
defendant  expressly  warranted  to  be," 
etc.,  shows  sufficiently  that  the  war- 
ranty was  made  at  the  time  and  in  con- 
sideration of  the  exchange.  Curtis  v. 
Moore,  15  Wis.  134. 

Reliance  on  Warranty. —  It  must  be 
alleged  that  the  plaintiff  bought  the 
property  relying  upon  the  warranty. 
Lincoln  v.  Ragsdale,  7  Ind.  App.  354; 
Richardson  v.  Coffman,  87  Iowa  121; 
Crocker-Wheeler  Electric  Co.  v.  Johns- 
Prait  Co.,  29  N.  Y.  App.  Div.  300; 
Abilene  Nat.  Bank  v.  Nodine,  26  Ore- 
gon 53;  Bergeler  v.  Michael,  84  Wis. 
627.  And  was  thereby  deceived.  Abi- 
lene Nat.  Bank  v.  Nodine,  26  Oregon  53. 
But  see  Shordan  v.  Kyler,  87  Ind.  38, 
where  the  court  says  that,  "if  the  war- 
ranty be  sufficiently  shown  to  have  en- 
tered into  the  contract  as  an  intended 
element  thereof,  and  as  a  part  of  the 
consideration  for  the  purchase,  it  is  not 
necessary,  any  more  than  in  other  suits 
on  contracts,  to  allege  reliance  of  the 
buyer  upon  the  warranty."  And  see 
also  McClintock  v.  Emick,  87  Ky.  160. 

Breach — Generally. — That  a  breach 
has  been  committed  must  be  alleged. 
Hall  ».  Marks,  56  111.  125;  Aultman  z/. 
Seichting,     126    Ind.    137;    Lincoln    v. 
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Ragsdale,  7  Ind.  App.  354;  Milhollin 
V.  Sharp,  13  Ind.  App.  697;  Richardson 
V.  Coffran,  87  Iowa  121;  Smith  i*.  Ho- 
bart,  43  Mich.  465;  Mahurin  v.  Hard- 
ing, 28  N.  H.  128;  Erringer  v.  Miller,  3 
Phila.  (Pa.)  344,  16  Leg.  Int.  (Pa.)  45; 
Pariin  v.  Bundy,  18  Vt.  582;  Hessel  v. 
Johnson,  70  Wis.   538. 

Nature  of  Breach.  — The  general  rule 
is  that  the  nature  and  particulars  of  the 
breach  must  be  averred.  Shirk  v. 
Mitchell,  137  Ind.  185;  Aultman  v. 
Seichting,  126  Ind.  137;  Johnston  Har- 
vester Co.  V.  Bartley,  81  Ind.  406; 
Booher  v.  Goldsborough,  44  Ind.  490; 
Leeper  v.  Shawman,  12  Ind.  463;  Sei- 
berling  v.  Rodman,  14  Ind.  App.  460; 
Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Irons,  10  Ind.  App.  454;  Spring- 
field Engine,  etc.,  Co.  v.  Kennedy,  7 
Ind.  App.  502;  Brovverz/.  Nellis,  6  Ind. 
App.  323;  Schurtz  V.  Kleinmeyer,  36 
Iowa  392;  Martin  v.  Blodget,  i  Aik.  (Vt.) 
375.  But  where  the  warranty  is  general 
and  not  restricted  or  qualified,  it  is 
proper  to  state  the  breach  generally. 
Johnston  Harvester  Co.  v.  Bartley,  81 
Ind.  406.  And  it  may  be  alleged  in 
the  negative  of  the  words  of  the  con- 
tract.  Brower  v.  Nellis,  6  Ind.  App.  323. 

In  Leeper  v.  Shawman,  12  Ind.  463, 
the  court  says:  "  More  particularity  is 
necessary,  in  declaring  on  a  special, 
conditional  or  partial  warranty  than 
on  one  of  the  character  set  forth  in 
the  complaint  in  case  at  bar  [general 
warranty].  It  is  also  sometimes  said 
that  a  breach  of  the  affirmative  char- 
acter requires  more  particularity  than 
one   of   a   negative   character." 

Results  of  Defects,  —  It  is  generally 
sufficient  to  plead  the  results  of  defects 
instead  of  the  defects  themselves.  Ohio 
Thresher,  etc.,  Co.  v.  Hensel,  9  Ind. 
App.  328. 

Patent  Defects.  —  That  defects  were 
patent  need  not  be  negatived.  Poland 
71.  Miller,  95  Ind.  387;  Labeaume  ?'. 
Poctlington,  21  Mo.  35.  That  would 
seem  to  be  matter  of  defense.  La- 
beaume V.  Poctlington,  21  Mo.  35. 

Soundness.  —  In  an  action  for  a  false 
warranty  of  soundness,  the  particular 
unsoundness  need  not  be  stated,  it 
being  sufficient  in  general  to  assign 
the  breach  in  the  negative  of  the  words 
of  the  contract.  Leeper  tj.  Shawman, 
12  Ind.  463;  Schurtz  v.  Kleinmeyer,  36 
Iowa  392;  Reed  v.  Rogers,  3  T.  B.  Mon. 
(Ky.)  173;  Labeaume  v.  Poctlington,  21 
Mo.  35;  Wheeler  v.  Wheelock,  33  Vt. 
144;  Pariin  v.  Bundy,   i8  Vt.  582. 


In  Schurtz  v.  Kleinmeyer,  36  Iowa 
392,  the  petition  alleged  that  the  plain- 
tilf  purchased  of  the  defendant  a  stable- 
horse,  valued  at  $300,  which  the  de- 
fendant verbally  warranted  to  be  sound 
and  perfect  in  all  respects.  That  the 
horse  was  unsound,  and  has  so  con- 
tinued to  remain,  by  reason  whereof 
plaintiff  was  unable  to  stand  him  for 
mares  during  the  season.  That  he  was 
unable,  except  once  in  a  great  while,  to 
perform  his  duty  as  a  stable-horse. 

The  defendant  moved  the  court  to 
require  the  plaintiff  to  state  specifically 
the  precise  nature  of  the  unsoundness  of 
the  stable-horse,  as  alleged  in  the  peti- 
tion. This  motion  was  overruled,  and 
on  appeal  the  supreme  court  held  that 
"  it  was  rightly  overruled." 

Property  Worthless.  —  In  Johnston 
Harvester  Co.  v.  Bartley,  81  Ind.  406, 
the  complaint  alleged  that  certain  ma- 
chines were  worthless  to  the  plaintiff. 
The  court  said,  "  this  is  not  sufficient. 
They  may  be  without  value  to  the 
plaintiff,  and  yet  of  the  full  value 
represented.  The  question  is  not  to  be 
determined  by  the  wants  or  demands 
of  the  purchaser.  It  must  be  shown, 
by  proper  allegations,  that  the  thing 
bought  is  either  without  value  or  of  a 
less  value  than  it  would  have  been  if 
it  had  corresponded  to  the  warranty." 

To  Do  Good  Work.  — Where  the  war- 
ranty is  that  a  machine  will  do  good 
work,  it  is  not  sufficient  to  allege  gener- 
ally that  the  machine  will  not  do 
good  work,  but  it  must  be  specifically 
shown  in  what  respect  the  machine 
does  not  work  well.  Aultman  v.  Seicht- 
ing, 126  Ind.  137;  McClamrock  v.  Flint, 
loi  Ind.  278;  Seiberling  v.  Rodman,  14 
Ind.  App.  460:  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  v.  Irons,  10  Ind. 
App.  454. 

Must  Allege  Test. — Where  the  war- 
ranty relates  to  the  working  of  a  ma- 
chine, it  is  necessary  to  show  a  proper 
test  within  a  reasonable  time  after  the 
purchase  by  pleading  facts  showing 
the  test  and  the  time  within  which  it 
was  made.  Johnston  Harvester  Co.  v. 
Bartley,  81  Ind.  406.  Springfield  En- 
gine, etc.,  Co.  V.  Kennedy,  7  Ind.  App. 
502;  Brower  v.  Nellis,  6  Ind.  App.  323. 
And  it  is  not  sufficient  to  say  that  the 
machine  will  not  perform  as  warranted. 
Brower  v.  Nellis,  6  Ind.  App.  323. 
But  it  is  not  necessary  to  allege  a 
proper  test  when,  after  notice,  the  obli- 
gation of  making  the  test  shifts  upon 
the   seller.     Springfield     Engine,    etc.. 
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Co.  V.  Kennedy,  7  Ind.  App.  502. 
It  is  doubtful  whether  or  not  the  clause 
"when  the  machine  came  to  be  tested 
by  competent  persons"  is  equivalent  to 
an  averment  that  it  was  tested.  Brower 
V.  Nellis,  6  Ind.  App.  323. 

Defective  Title.  —  Where  an  express 
warranty  of  title  is  relied  upon,  an  evic- 
tion, or  something  equivalent  thereto, 
must  be  shown.  Salle  v.  Light,  4  Ala, 
700;  Tipton  V.  Triplett,  i  Met.  (Ky.) 
570.  But  in  the  case  of  an  implied  war- 
ranty of  title  it  is  sufficient  to  show  that 
the  defendant's  title  was  defective  and 
that  the  property  belonged  to  another. 
Payne  v.  Rodden,  4  Bibb  (Ky.)  304; 
Tipton  V.  Triplett,  i  Met.  (Ky.)  570; 
Burt  V.  Dewey,  40  N.  Y.  283. 

In  Salle  v.  Light,  4  Ala.  700,  it  was 
held  that  where  personal  property  is 
sold  with  a  warranty  of  title  the  vendee 
cannot  maintain  an  action  against  the 
vendor  upon  an  allegation  that  his 
title  was  defective,  unless  he  has  been 
first  charged  at  the  suit  of  another  per- 
son, whose  right  has  been  adjudged  to 
be  paramount,  and  the  judgment  has 
been  satisfied,  at  least  in  part.  A  dec- 
laration which  does  not  substantially 
allege  these  facts  is  demurrable. 

Scienter  —  In  Contract.  —  In  an  action 
of  contract  for  a  breach  of  warranty, 
the  plaintiff  need  not  aver  that  the  de- 
fendant knew  of  the  defects  warranted 
against.  Wren  v.  Wardlaw,  Minor 
(Ala.)  363;  Plant  v.  Condit,  22  Ark.  454; 
Bartholomew  z*.  Bushnell,  20  Conn.  271; 
Tyre  v.  Causey,  4  Harr.  (Del.)  425; 
Bacon  v.  Brown,  3  Bibb  (Ky.)  35;  HiU 
man  v.  Wilcox,  30  Me.  170;  Osgood  v. 
Lewis,  2  Har.  &  G.  (Md.)495;  Williams 
V.  Harris,  2  How.  (Miss.)  627;  Ingra- 
ham  V.  Union  R.  Co.,  19  R.  I.  356; 
Lester  v.  Young,  14  R.  I.  579;  Fo- 
garty  v.  Barnes,  16  R.  I.  627;  Shippen 
V.  Bowen,  122  U.  S.  575;  Schuchardt  v. 
Allen,  1  Wall.  (U.  S.)  359.  But  in 
an  action  of  assumpsft  upon  a  limited 
warranty  of  soundness  of  a  horse, 
so  far  as  the  warrantor  knows,  the 
declaration  must  not  only  aver  the 
unsoundness  of  the  horse,  but  it  must 
further  show  that  defendant  knew  of 
such  unsoundness.  Parlin  v.  Bundy, 
18  Vt.  582.  And  where  knowledge  on 
the  part  of  the  defendant  is  necessary 
to  establish  an  implied  warranty,  such 
knowledge  must  be  averred.  Littauer 
V.  Goldman,  72  N.  Y.  506. 

In  Tort. —  In  an  action  of  tort  for  a 
breach  of  warranty,  the  general  rule  is 
that  the  plaintiff  need  not  allege  that 


the  defendant  had  knowledge  of  the  de- 
defects  warranted  against.  Tyler  v. 
Moody,  (Ky.  X901)  63  S.  W.  Rep.  433; 
McLeod  V.  Tutt,  i  How.  (Miss.)  288; 
Holman  v.  Dord,  12  Barb.  (N.  Y.) 
336;  Blanton  v.  Wall,  4  Jones  L.  (49  N. 
Car.)  532;  Lassiter  v.  Ward,  11  Ired. 
L.  (33  N.  Car.)  443;  Vanleer  v.  Earle, 
26  Pa.  St.  277;  Erringer  v.  Miller,  3 
Phila.  (Pa.)  344,  16  Leg.  Int.  (Pa.) 
45;  Ingraham  v.  Union  R.  Co.,  19 
R.  I.  356;  Fogarty  v.  Barnes,  16  R. 
I.  627;  Place  V.  Merrill,  14  R.  I. 
578;  Pinney  v.  Andrus,  41  Vt.  631; 
Goodenough  v.  Snow,  27  Vt.  720;  Vail 
V.  Strong,  ID  Vt.  457;  Beemanz/.  Buck, 
3  Vt.  53;  Shippen  v.  Bowen,  122  U.  S. 
575;  Gresham  v.  Postan,  2  C.  &  P.  540, 
12  E.  C.  L.  250;  Northcote  v.  Maynard, 

3  Keb.  807;  Williamson  v.  Allison,  2 
East  446.  And  it  is  generally  held 
that  the  allegation  of  knowledge  if 
made  need  not  be  proved.  Johnson  v. 
McDaniel,  15  Ark.  109;  Tyre  v.  Causey, 

4  Harr.  (Del.)  425;  Massie  zf.  Crawford. 
3  T.  B.  Mon.  (Ky.)  2x8;  Hillman  v. 
Wilcox,  30  Me.  170;  Osgood  v.  Lewis, 
2  Har.  &  G.  (Md.)  495;  McLeod'  v. 
Tutt,  I  How.  (Miss.)  288;  Holman  v. 
Dord,  12  Barb.  (N.  Y.)  336;  Lassiter 
V.  Ward,  ii  Ired.  L.  (33  N.  Car.)  443; 
Gartner  v.  Corwine,  57  Ohio  St.  246; 
Ingraham  v.  Union  R.  Co.,  19  R.  I. 
356;  Fogarty  v.  Barnes,  16  R.  I.  627; 
Place  r/.  Merrill.  14  R.  I.  578;  Pinney 
V.  Andrus,  41  Vt.  631;  Goodenough  v. 
Snow,  27  Vt.  720;  Vail  v.  Strong,  10 
Vt.  457;  Beeman  v.  Buck,  3  Vt. 
53;  Shippen  v.  Bowen,  122  U.  S. 
575;  Gresham  v.  Postan,  2  C.  &  P. 
540,  12  E.  C.  L.  250;  Williamson  v. 
Allison,  2  East  446.  But  see  contra, 
to  the  effect  that  scienter  is  a  neces- 
sary averment  in  an  action  in  tort 
for  a  breach  of  warranty,  Larey  v. 
Taliaferro,  57  Ga.  443;  Mahurin  v. 
Harding,  28  N.  H.  128;  Crooker  v. 
Willard,  28  N.  H.  134,  note;  Ross  v. 
Mather,  51  N.  Y.  108  {criticized  in  Bos- 
worth  V.  Higgins,  (Supreme  Ct.  Gen. 
T.)  7  N.  Y.  Supp.  210);  Erie  City  Iron 
Works  V.  Barber,  102  Pa.  St.  156; 
Sweeney  v.  Vroman,  60  Wis.  278; 
Pierce  v.  Carey,  37  Wis.  232. 

Some  cases  hold  that  the  plaintiff 
may  allege  a  scienter  of  the  falsity  of 
the  warranty  and  recover  on  proof 
of  the  warranty  and  its  breach  without 
the  proof  of  a  scienter,  or  if  the  plaintiff 
fails  in  the  proof  of  the  warranty  and 
can  prove  a  scienter  he  may  recover 
for  deceit.     Such  a  pleading  has  a  two- 
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(1)  Ex  Contractu.^ 


fold  aspect.  Huston  v.  Plato,  3  Colo. 
402;  Gartner  v.  Corwine,  57  Ohio  St. 
246;  Brown  v.  Doyle,  69  Minn.  543; 
Wilson  V.  Fuller,  58  Minn.  149;  Vail  v. 
Strong,  10  Vt.  457;  Goodenough  v. 
Snow,  27  Vt.  720;  Shippen  v.  Bowen, 
122  U.  S.  575.  But  see  contra  Mahurin 
V.  Harding,  28  N.  H.  128;  Ross  v. 
Mather,  51  N.  Y.  108;  Pierce  v.  Carey, 
37  Wis.  232. 

Condition  Precedent.  — Where  the  con- 
tract of  warranty  is  subject  to  a  con- 
dition precedent  to  be  performed  by 
the  plaintiff,  it  must  be  shown  that  such 
condition  has  been  performed.  Tower 
V.  Pauly,  67  Mo.  App.  632;  Skeen  v. 
Springfield  Engine,  etc.,  Co.,  34  Mo. 
App.  485.  Or  that  there  has  been  a 
waiver  of  the  performance,  and  this 
waiver  must  be  clearly  pleaded. 
McCormick  Harvesting  Mach.  Co.  v. 
Brower,  88  Iowa  607. 

In  Tower  v.  Pauly,  67  Mo.  App. 
632,  which  was  an  action  for  a  breach 
of  a  warranty  in  the  sale  of  a  furnace, 
the  court  said:  "  It  is  conceded  that 
the  furnace  was  sold  by  defendant 
to  be  used  for  heating  a  particular 
house  of  the  plaintiff,  to  seventy 
degrees  in  zero  weather.  Had  the 
warranty  expressly  stated  that  the 
reasonable  and  careful  use  of  the 
furnace  was  a  condition  precedent  to 
its  complying  with  the  warranty,  it 
would  have  been  incumbent  upon  the 
plaintiff  to  make  the  averment  in  his 
petition  that  the  furnace  was  thus  used 
by  him.  While  that  condition  is  im- 
plied, the  omission  to  state  in  express 
terms  in  the  petition  does  not  render 
that  instrument  fatally  defective,  be- 
cause it  is  implied  in  the  statement 
contained  in  the  petition  '  that  said 
furnace  was  insufficient  and  incapable 
of  heating  said  dwelling  to  yo  degrees 
in  zero  weather.'  " 

In  Skeen  v.  Springfield  Engine,  etc., 
Co.,  34  Mo.  App.  485,  the  warranty  was 
subject  to  the  conditions:  (i)  that,  if  the 
machine  sold  should  fail  to  fill  the 
warranty,  written  notice  thereof  should 
be  given  to  defendant  (the  vendor) 
stating  wherein  it  failed,  and  if,  after 
a  reasonable  time  allowed  to  get  the 
machine  and  remedy  the  defect,  it  was 
not  made  to  fill  the  warranty,  the 
plaintiff  (the  purchaser)  should  return 
the  same  to  the  place  where  it  was  re- 
ceived; (2)  that  in  that  event  the  de- 
fendant should  furnish  plaintiff  another 


machine  that  would  fulfill  the  war- 
ranty, or  (3)  return  to  him  the  purchase 
money  and  notes. 

The  petition  plainly  alleged  that  the 
machine  failed  to  fulfill  the  require- 
ments of  the  warranty;  that  notice  was 
duly  given  of  such  failure,  and  that  de- 
fendant thereupon  undertook  to  remedy 
the  defect  therein  and  that  it  wholly 
failed  to  do  so;  that  the  plaintiff,  within 
a  reasonable  time  thereafter,  returned 
the  machine  to  the  place  where  he  re- 
ceived it  and  made  demand  for  the  re- 
turn of  the  purchase  money  and  notes, 
which  was  refused.  The  petition  was 
held  sufficient. 

Damages  —  General.  —  Where  the 
damages  are  implied  by  law  or  neces- 
sarily result  from  the  facts  stated  as 
the  cause  of  action,  they  need  not  be 
specially  pleaded,  but  a  general  allega- 
tion that  by  the  breach  the  plaintiff 
sustained  damages  in  a  certain  sum  is 
sufficient.  Cockran  v.  Bowles,  4  Bibb 
(Ky.)  233;  Brown  v.  Doyle,  69  Minn. 
543;  Meacham  v.  Cooper,  36  Minn.  227. 

Special.  — Where  damages  are  claimed 
which  do  not  necessarily  accrue  from 
the  cause  of  action  alleged,  they  must 
be  specially  pleaded.  Cockran  v. 
Bowles,  4  Bibb  (Ky.)  233;  Meacham  v. 
Cooper,  36  Minn.  227;  Huyett,  etc., 
Mfg.  Co.  V.  Gray,  in  N.  Car.  92.  And 
it  must  be  alleged  that  such  damages 
were  in  contemplation  of  the  parties 
at  the  time  the  contract  was  made. 
Huyett,  etc.,  Mfg.  Co.  v.  Gray,  in  N. 
Car.  92;  Ellis  v.  Tips,  16  Tex.  Civ. 
App.  82. 

Interest  on  damages  from  the  time  of 
the  breach  may  be  shown  under  a 
general  allegation  of  damages.  Brown 
V.  Doyle,  69  Minn.  543. 

1.  Action  Ex  Contractu.  —  An  actiou 
of  contract  lies  for  a  breach  of  war- 
ranty. Johnson  v.  McDaniel,  15  Ark. 
109;  Bartholomew  v.  Bushnell,  20 
Conn.  271;  Tyre  v.  Causey,  4  Harr. 
(Del.)  425;  Bacon  v.  Brown,  3  Bibb 
(Ky.)  35;  Massie  v.  Crawford,  3  T.  B. 
Mon.  (Ky.)  218;  Hillman  v.  Wilcox, 
30  Me.  170;  Kingsbury  v.  Taylor,  29 
Me.  508;  Kimball  v.  Cunningham,  4 
Mass.  502;  Tatro  v.  Brower,  nS  Mich, 
615;  Carter  v.  Glass,  44  Mich.  154; 
McLeod  V.  Tutt,  i  How.  (Miss.)  288; 
Howe  V.  Cooke,  21  Wend.  (N.  Y.)  29; 
Lassiter  v.  Ward,  n  Ired.  L.  (33  N. 
Car.)  443;  Ingraham  v.  Union  R.  Co., 
19  R.    I.   356;  Forgarty  v.   Barnes,    16 
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R.  I.  627;  Place  V.  Merrill,  14  R.  I. 
578;  Pinney  v.  Andrus,  41  Vt.  631; 
Goodenough  v.  Snow,  27  Vt  720;  Vail 
V.  Strong,  to  Vt.  457;  Beeman  v.  Buck, 
3  Vt.  53;  Sliippen  v.  Bowen,  122  U.  S. 
575;  Stuart  v.  Wilkins,  i  Dougl.  18; 
Dushane  v.  Benedict,  120  U.  S.  630. 
And  this  is  the  more  modern  method. 
Evertson  v.  Miles,  6  Johns.  (N.  Y.)  138; 
Williamson  v.  Allison,  2  East  446.  It 
having  been  found  to  be  more  con- 
venient to  declare  in  assumpsit  for  the 
sake  of  adding  the  "money  counts. 
Hillman  v.  Wilcox,  30  Me.  170;  Bee- 
man  V  Buck,  3  Vt.  53;  Williamson  v. 
Allison,  2  East  446. 

Must  Declare  Specially.  —  The  plain- 
tiff must  declare  specially  on  his  con- 
tract of  warranty.  Russell  v.  Gill- 
more,  54  111.  147;  Kimball  v.  Cunning- 
ham, 4  Mass.  502.  And  an  action 
for  indebitatus  assumpsit  containing 
only  the  common  counts  will  not  lie. 
Russell  V.  Gilmore,  54  111.  147. 

Requisites  of  Declaration,  Generally. — 
See  supra,  note  2,  p.  806. 

Joinder  of  Counts.  —  At  common  law, 
a  count  in  deceit  for  fraudulent  repre- 
sentations of  defendant  cannot  be 
joined  with  a  count  in  assumpsit  on  a 
warranty.  Crooker  v.  Willard,  28  N. 
H.  134,  note. 

Precedents.  —  In  Crooker  ?'.  Willard, 
28  N.  H.  134,  note,  is  set  out  the  fol- 
lowing count: 

"  And  also  in  a  plea  of  the  case  for 
that  on,  etc..  at,  etc.,  in  consideration 
that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendants,  had  de- 
livered to  the  defendants  a  certain  mare 
of  him,  the  plaintiff,  of  great  value, 
and  had  also  paid  to  the  defendants 
the  sum  oi  Jive  dollars,  by  the  said 
plaintiff's  note  bearing  date,  etc.,  in 
exchange  for  a  certain  mare  of  the  de- 
fendants, the  defendants  then  under- 
took and  faithfully  promised  the  plain- 
tiff that  the  said  mare,  at  the  time  of 
such  exchange,  was  sound,  yet  the  de- 
fendants contriving  to  injure  the  plain- 
tiff, did  not  regard  or  perform  their 
said  promise  or  undertaking,  but 
thereby  craftily  deceived  the  plain- 
tiff in  this,  that  the  said  mare,  at  the 
time  of  said  exchange,  was  not  sound, 
but  was  at  that  time  unsound,  of  which 
unsoundness  the  said  mare  shortly 
afterwards  died,  and  thereby  became 
of  no  use  or  value  to  the  plaintiff." 
The  court  held  that  this  had  all  the 
requisites  of  a  good  count  in  assumpsit 
for  a  breach  of  warranty. 


In  Evertson  v.  Miles,  6  Johns.  (N. 
Y.)  138,  the  declaration  was  as  fol- 
lows: 

"For  that  whereas,  on  ihc^  20th  day 
of  September,  in  the  year  1806.  at  Pough- 
keepsie,  etc.,  in  consideration,  that  ihe 
said  Nicholas,  in  his  life-time,  at  the 
special  instance  and  request  of  said 
James,  would  buy  of  the  i2i\A  James,  a 
certain  gelding  of  him  the  said  /aw^j, 
at  and  for  a  large  price  or  sum  of 
money,  to  wit,  for  the  price  of  187  dol- 
lars and  so  cents  in  lawful  money,  etc., 
to  be  paid  by  the  said  Nicholas,  in  his 
life-time,  for  the  same,  to  s^\6.  James, 
he  the  s?i\6.  James,  then  and  there,  un- 
dertook, and  faithfully  promised  the 
said  Nicholas,  in  his  life-lime,  that  the 
said  gelding  was  tame  and  gentle  in  .: 
harness,  and  was  no  more  than  seven 
years  of  age,  the  spring  then  next  pre- 
ceding; and  the  plaintiffs  in  fact  say, 
that  he,  the  said  Nicholas,  in  his  life- 
time, confiding  in  the  said  promise  and 
undertaking  of  him  the  sa.id  James,  so 
by  him  made  as  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid, 
at  the  place  aforesaid,  and  within  the 
jurisdiction  aforesaid,  at  the  special  in- 
stance and  request  of  himlhesaidyaw^j-, 
did  buy  of  him  the  said  James,  the  said 
gelding,  at  and  for  the  said  price  of  1S7 
dollars  and  50  cents;  and  then  and 
there  paid  him  the  said  sum  of  money 
for  the  same.  Yet  the  said  James,  not 
regarding  his  said  promise  and  under- 
taking, so  by  him  made  as  aforesaid; 
but  contriving  and  fraudulently  intend- 
ing to  injure  the  said  A^icholas,  in  his 
life-time,  in  this  behalf,  did  not  regard 
his  said  promise  and  undertaking,  so 
by  him  made  as  aforesaid,  but  craftily 
and  subtly  deceived  the  said  Nicholas 
in  his  life-time,  in  this,  that  the  said 
gelding,  at  the  time  of  making  the 
said  promise  and  undertaking  of  the 
sa\d  James,  was  not  tame  and  gentle 
in  harness,  and  was  older  than  seveii 
years  the  then  last  spring,  to  wit,  was, 
and  still  is  fractious,  and  unmanage- 
able in  harness,  and  vvas,  the  then  last 
spring,  ten  years  old,  at  least,  to  wit, 
at  the  place  and  within  the  jurisdiction 
aforesaid,  whereby  the  said  gelding 
then  and  there  became,  was,  and  still 
is,  of  no  value. 

2.  And  for  that  whereas,  also,  after- 
wards, to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  place,  etc.,  in 
consideration  that  the  said  Nicholas,  in 
his  life-time,  would  buy  of  the  said 
James,  a  certain  other  gelding,  at  and 
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for  a  large  price,  or  sum  of  money,  to 
wit,  the  price  of  187  dollars  and  ^50 
cents,  of  lawful  money  of  the  United 
States  of  America,  to  be  paid  by  the 
said  Nicholas,  in  his  life-time,  for  the 
same,  to  the  said  James,  he  the  said 
James  then  and  there  undertook,  and 
faithfully  promised,  the  said  Nicholas, 
that  the  said  last-mentioned  gelding 
was  no  more  than  ei^ht  years  old  the 
then  last  spring,  etc. 

3.  And  for  that  whereas,  also,  after- 
wards, to  wit,  on  the  same  day  and 
year  aforesaid,  at,  etc.,  in  considera- 
tion that  the  said  Nicholas,  in  his  life- 
time, at  the  special  instance  and  request 
of  the  S3^\djames,  had  before  that  time 
bought  of  the  said  James,  a  certain 
other  gelding  of  him  the  sa.id  James,  at 
and  for  a  large  price  or  sum  of  money,  to 
wit,  the  price  of  187  dollars  andjo  cents, 
lawful  money,  etc.,  he  the  said  James, 
then  and  there  undertook,  and  faith- 
fully promised  the  said  Nicholas,  in  his 
life-time,  that  the  said  last-mentioned 
gelding  was  tame  and  gentle  in  harness, 
and  was  no  more  than  seven  years  old, 
the  then  last  spring.  And  the  said 
plaintiffs  in  fact  say,  that  the  said 
James,  not  regarding  his  said  promise 
and  undertaking,  so  by  him  made  as 
aforesaid,  but  contriving  and  fraudu- 
lently intending  to  injure  the  said 
Nicholas,  in  his  life-time,  in  this  behalf, 
did  not  regard  his  said,  promise,  but 
craftily  and  subtly  deceived  the  said 
Nicholas,  in  his  life-time,  in  this,  that 
the  said  last-mentioned  gelding,  at  the 
time  of  the  making  the  last-mentioned 
promise  and  undertaking  of  the  said 
James,  was  not  tame  and  gentle  in 
harness,  and  was  older  than  seven  years, 
the  then  last  spring,  to  wit,  was,  and 
still  is,  fractious  and  unmanageable  in 
harness;  and  was,  the  then  last  spring, 
ten  years  old,  at  least,  to  wit,  at  the 
place,  and  within  the  jurisdiction  afore- 
said; whereby  the  said  gelding  then 
and  there  became,  and  was,  and  is,  of 
no  use  or  value. 

{4.  The  fourth  count  was  for  money 
paid,  money  lent,  and  money  had  and  re- 
ceived etc  )  Nevertheless,  the  sa\A. James, 
his  promises  and  assumptions  afore- 
said, in  form  aforesaid  made,  not  in 
the  least  regarding,  the  last-mentioned 
sum  of  money,  to  the  said  iVicholas,  in 
his  life-time,  or  to  the  said  plaintiffs, 
since  his  death,  hath  not  paid;  (though 
often  requested,  etc.,  by  the  said 
Nicholas,  in  his  life-time,  and  the  said 
plaintiffs,  since  his  death);  but  the  same. 


to  the  said  Nicholas,  in  his  life-time,  to 
pay,  and  the  said ya»»«  always  refused; 
and  the  same  to  the  said  plaintiffs, 
since  his  death,  hath  hitherto  wholly 
refused,  and  still  doth  refuse,  to  the 
plaintiffs'  damage  of  joo  dollars,  and, 
therefore,  they  bring  suit,  etc." 

The  defendant  pleaded  non  assumpsit 
and  on  trial  the  plaintiffs  were  non- 
suited, because  the  court  decided  that 
under  the  declaration  the  plaintiffs  must 
show  an  express  warranty,  and  this 
they  could  not  do. 

In  Parlin  v.  Bundy,  18  Vt.  582,  the 
second  count  of  the  declaration  was  as 
follows:  "And  whereas  also,  after- 
wards, to  wit,  on  the  Jith  day  of  October 
aforesaid,  at  Sutton  aforesaid,  in  con- 
sideration that  the  said  John,  at  the  like 
special  instance  and  request  of  the  said 
Isaac,  would  buy  of  him,  the  said /frtrtc, 
a  certain  other  mare  and  colt,  as  afore- 
said, at  and  for  a  certain  other  price  or 
sum  of  money,  then  and  there  agreed 
on  between  him  the  %^\A.John  and  him 
the  said  Isaac,  he  the  said  Isaac  under- 
took and  then  and  there  faithfully 
promised  the  saidy^,^«,  that  the  said 
last  mentioned  mare  then  was  sound, 
so  far  as  he  (meaning  the  said  Isaac) 
knew;  which  said  last  mentioned  prom- 
ise and  undertaking  he,  the  said  Isaac, 
then  and  there  well  knew  was  false; 
and  ihQsa.\d John  avers  that  he,  confid- 
ing in  the  said  last  mentioned  promise 
and  undertaking  of  the  said  Isaac,  did 
afterwards,  to  wit,  on  the  jith  day  of , 
October  aforesaid,  buy  the  said  last 
mentioned^  mare  and  colt  of  the  said 
Isaac,  and  then  and  there  paid  him  for 
the  same  the  sum  of  %6o.oo,  the  same 
being  the  price  agreed  on  between  the 
said  parties,  as  aforesaid;  nevertheless 
the  said  Jsaac,  contriving  and  fraudu- 
lently intending  to  injure  the  said  John, 
did  not  perform,  or  regard,  his  said 
last  mentioned  promise  and  undertak- 
ing, so  by  him  made,  as  aforesaid,  but 
thereby  craftily  and  subtly  deceived 
and  defrauded  the  said  John  in  this,  to 
wit,  that  the  said  last  mentioned  mare, 
at  the  tikie  of  the  making  the  said  last 
mentioned  promise  and  undertaking  of 
the  said  Isaac,  was  not  sound,  but,  on 
the  contrary  thereof,  was  at  that  time 
unsound,  which  he,  the  said  Isaac,  then 
and  there  well  knew;  by  reason  of 
which  the  last  mentioned  mare  and 
colt  became  and  were  of  no  use  or 
value  to  the  said  John;  whereby  the 
said  Isaac  then  and  there  became  and 
was  indebted   to  the   said  John   in   the 
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Form  No.  18157.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  139.) 

(^Commencement  as  in  Form  No.  6934-)  For  that  whereas  heretofore, 
to  wit,  on  the  Untk  day  of  February,  a.  d.  1165,  at  London,  in  the 
parish  of  St.  Mary-le-Bo7v,  in  the  ward  of  Cheap,  and  in  the  county 
of  Middlesex,  in  consideration  that  the  said  Richard  Roe,  at  the 
special  instance  and  request  of  the  said  John  Doe,  would  buy  of  him 
the  sa\d  John  Doe  a  certain  horse  at  and  for  a  certain  price  or  sum  of 
money,  to  wit,  the  sum  of  £90  to  be  therefor  paid  by  him  the  said 
Richard  Roe,  he  the  said  John  Doe  undertook  and  then  and  there  faith- 
fully promised  the  said  Richard  Roe  that  the  said  horse  then  was 
sound.  And  the  said  Richard  Roe  avers  that  he,  confiding  in  the 
promise  and  undertaking  of  the  said  John  Doe,  did  afterwards,  to 
wit,  on  the  tenth  day  oi  February  aforesaid,  at  Lo?idon  aforesaid,  in  the 
parish  and  ward  aforesaid,  buy  the  said  horse  of  the  said  John  Doe, 
and  then  and  there  paid  him  for  the  same  the  said  sum  of  £90; 
nevertheless  the  said  John  Doe,  contriving  and  fraudulently  intend- 


sum  of  %6o.oo,  for  so  much  money 
had  and  received  by  the  said  Isaac  to 
the  use  of  the  s&idi  John;  and,  being  so 
indebted,  he,  the  said  Isaac,  in  con- 
sideration thereof,  afterwards,  to  wit, 
on  the  loth  day  of  November,  1^44, 
promised  the  said  John  to  pay  him  the 
same  sum  on  demand.  Yet,  though 
often  requested,  the  said  Isaac  hath 
never  paid  the  same,  but  wholly 
neglects  and  refuses  so  to  do."  After 
a  verdict  for  the  plaintiff  the  defendant 
moved  in  arrest  of  judgment.  The 
motion  was  overruled  in  the  county 
court  and  on  appeal  the  judgment  of 
the  county  court  was  affirmed.  It  was 
held  on  appeal  that  this  count  was  in 
assumpsit,  and  further  that  the  allega- 
tion, in  each  count,  that  the  defendant 
thereby  became  indebted  for  so  much 
money  had  and  received  was  entirely 
unnecessary  and  might  be  rejected  as 
surplusage.  The  declaration  was  per- 
fect without  that  allegation,  as  a  decla- 
ration upon  a  warranty. 

In  Barber  v.  Ripley,  i  Aik.  (Vt.)  80, 
the  plaintiff  brought  his  action  against 
the  defendants,  before  a  justice  of  the 
peace,  in  which  he  declared  against 
them,  in  a  plea  of  the  case,  as  follows: 
"  For  that,  whereas,  heretofore,  to  wit, 
on  the  i2tk  day  of  August,  1S24,  at, 
etc.,  in  consideration  that  the  plaintiff, 
at  the  special  instance  and  request  of 
the  defendants,  would  deliver  to  the 
defendants  a  certain  horse  of  him,  the 
said  plainti£f,  of  great  value,  to  wit, 
the  sum  of  eighty  dollars,  in  exchange 
for  a  certain  mare  of  the  defendants 
and  Jive  dollars  endorsed  upon  a  note 


the  defendants  then  held  against  the 
plaintiff,  the  said  defendants  undertook 
and  promised,  that  said  mare  of  the  de- 
fendants was  then  and  there  sound; 
and  the  said  plaintiff  avers  that  he, 
confiding  in  the  said  promise  and 
undertaking  of  the  defendants,  did, 
afterwards,  to  wit,  on,  etc.,  at,  etc., 
deliver  to  the  said  defendants  the  said 
horse  of  him  the  plaintiff,  in  exchange 
for  the  said  mare  of  them  the  defend- 
ants, and  for  the  said  sum  oifive  dollars, 
then  and  there  endorsed  on  said  note, 
in  favor  of  the  defendants,  against  the 
said  plaintiff;  yet  the  said  defendants, 
contriving  and  fraudulently  intending 
to  injure  the  said  plaintiff,  did  not  per- 
form or  regard  their  said  promise 
and  undertaking;  but  thereby  craftily 
and  subtly  deceived  the  said  plaintiff 
in  this,  to  wit,  that  the  said  mare,  at 
the  time  of  the  making  of  said  promise 
and  undertaking  of  the  said  defendants, 
as  aforesaid,  was  not  sound,  but  on  the 
contrary  thereof,  was  at  that  time  un- 
sound; whereby  the  said  mare  became 
and  was  of  no  use  or  value  to  the  said 
plaintiff,  to  wit,  at,  etc.,  aforesaid,  to 
the  damage  of  the  said  plaintitf,  as  he 
says,  the  sum  of  seventy  dollars;  for  the 
recovery  of  which,  etc."  The  court 
said  of  this  declaration  that  it  "  was 
unquestionably  an  action  of  mere  as- 
sumpsit. In  this  declaration  there  is 
no  scienter  alleged,  nor  anything  10 
mark  it  as  a  declaration  in  tort,  except 
mere  formal  words,  which  are  often  in- 
serted in  the  more  common  declara- 
tions in  assumpsit." 

1.  See  generally,  supra,  note  I,  p.  811. 
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ing  to  injure  the  sd\A  Richard Roe^  did  not  perform  or  regard  his  said 
promise  and  undertaking,  so  by  him  made  as  aforesaid,  but  thereby 
craftily  and  subtly  deceived  and  defrauded  the  said  Richard  Roe,  in 
this,  to  wit,  that  the  said  horse,  at  the  time  of  the  making  of  the  said 
promise  and  undertaking  of  the  said  John  Doe,  was  not  sound,  but, 
on  the  contrary  thereof,  was  at  that  time  unsound,  whereby  the  said 
horse  became  and  was  of  no  use  or  value  to  said  Richard  Roe;  and  he, 
the  said  Richard  Roe,  hath  been  put  to  great  charges  and  expense  of 
his  monies  in  and  about  the  feeding,  keeping,  and  taking  care  of  the 
said  horse,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £90,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid. 

And  whereas  also  afterwards,  to  wit,  on  the  tenth  day  of  February 
aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  S2ad  Richard  Roe,  at  the  Uke  special  instance  and 
request  of  the  said  John  Doe,  had  then  and  there  bought  of  him  the  said 
John  Doe  a  certain  other  horse,  at  and  for  a  certain  other  price  or  sum 
of  money  then  and  there  agreed  upon  between  him  the  said  Richard 
Roe  and  the  said  John  Doe,  he  the  sdi\6.  John  Doe  undertook  and  then 
and  there  faithfully  promised  the  said  Richard  Roe  that  the  said  last 
mentioned  horse  at  the  time  of  the  said  sale  thereof  was  sound;  never- 
theless the  sdiid.  John  Doe,  contriving  and  fraudulently  intending  to 
injure  the  said  Richard  Roe,  did  not  perform  or  regard  his  said  promise 
and  undertaking,  so  by  him  made  as  aforesaid,  but  thereby  craftily  and 
subtly  deceived  and  defrauded  the  said  Richard Roem  this,  to  wit,  that 
the  said  last  mentioned  horse,  at  the  time  of  the  said  sale  thereof,  was 
not  sound,  whereby  the  said  horse  then  and  there  became  and  was  of 
no  use  or  value  to  the  said  Richard  Roe;  and  he  the  said  Richard  Roe 
hath  been  put  to  great  charges  and  expense  of  his  monies  in  and 
about  the  feeding,  keeping,  and  taking  care  of  the  said  horse,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £90,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  To  the 
damage  (concludifig  as  in  Form  No.  6934.) 


(2)  Ex  Delicto.^ 

1.  Action  £z  Delicto.  —  Tort  lies  for  a  27  Vt.  720;  Vail  v.  Strong,  10  Vt.   457; 

breach  of  warranty.     Bartholomew  v.  Beeman   v.  Buck,  3  Vt.  53;  Shippen  v. 

Bushnell,  20  Conn.  271;  Tyre  :/.  Causey,  Bowen,  122  U.  S.  575;  Grcsham  z/.  Pos- 

4    Harr.  (Del.)   425;    Cutler  7/.   Cox,   2  tan,  2   C.    &    P.   540,    12   E.  C.    L.    250. 

Blackf.  (Ind.)  178;  Massie  v.  Crawford,  And  this  was  the  ancient  mode  of  de- 

3  T.  B.  Mon.  (Ky.)  218;  Hillman  z/.  Wil-  daring.       Howe   v.    Cooke,    21   Wend, 

cox,  30  Me.  170;  Kingsbury  v.  Taylor,  (N.   Y.)  29;   Williamson    v.   Allison,   2 

29  Me    508;  Salem  India  Rubber  Co.  v.  East  446. 

Adams,  23  Pick.  (Mass.)  256;  Carter  v.  But  in  tort  as  well  as  in  assumpsit 
Glass,  44  Mich.  154;  McLeod  v.  Tutt,  1  the  gravamen  is  the  breach  of  a  war- 
How.  (Miss.)  288;  Lassiter  v.  Ward,  11  ranty  which  in  the  former  is  treated  as 
Ired.  L.  (33  N.  Car.)  443;  Blanton  v.  a  tort  with  the  appropriate  language  in 
Wall,  4  Jones  L.  (49  N.  Car.)  532;  In-  declaring  for  a  tort.  Williamson  r. 
graham  v.  Union  R.  Co.,  19  R.  I.  356;  Allison,  2  East  446. 
Fogarty  v.  Barnes,  16  R.  I.  627;  Lester  Tort  is  the  mode  that  should  be 
V,  Young,  14  R.  I.  579;  Pinney  v.  An-  adopted  when  the  plaintiff  wishes  to 
drus,  41  Vt.  631;  Goodenough  z/.  Snow,  join   in    the   declaration   other   counts 
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founded  upon  the  fraud  of  the  defend- 
ant. Bartholomew  v.  Bushnell,  20 
Conn.  271. 

Bequisites  of  Declaration,  Generally,  — 
See  supra,  note  2,  p.  806. 

Joinder  of  Counts.  —  A  count  in  deceit 
for  the  fraudulent  representation  of  the 
defendant  may  be  joined  with  a  count 
for  breach  of  the  warranty.  Patter- 
son V.  Kirkland,  34  Miss.  423;  Lassiter 
V.  Ward,  11  Ired.  L.  (33  N.  Car.)  443; 
Blanton  v.  Wall,  4  Jones  L.  (49  N.  Car.) 
532.     And  so  may  a  count  in  assump- 


his  said  brindle  oxen,  when  in  truth 
the  said  oxen  of  the  defendant,  at  the 
time  of  said  exchange  and  ever  since, 
were  and  have  been,  not  orderly,  but 
unruly,  and  such  as  cannot  be  re- 
strained by  lawful  fences,  or  other- 
wise; and  the  plaintiff  says  that  the 
defendant  falsely  and  fraudulently 
deceived  him,  the  plaintiff,  in  said 
exchange  of  oxen." 

No  objection  was  made  to  the  suf- 
ficiency of  this  count.  The  court  said 
that  "  the   first    count  in  this  declara- 


sit.     Hallock  v.  Powell,  2  Cai.  (N.  Y.)     tion  is  in  tort  for  a  breach  of  warranty 


216.  Bui  see  Howe  ;.  Cooke,  21 
Wend.  (N.  Y.)  20,  where  the  court  said: 
"There  is  some  difficulty  in  under- 
standing the  case  of  Hallock  v.  Powell, 
2  Cai.  (N.  Y.)  2i6;  and  it  was  not  fully 
removed  by  the  explanations  which 
were  attempted  in  Everston  v.  Miles,  6 
Johns.  (N.  Y.)  138.  It  was  an  action  on 
the  warranty  of  a  horse.  The  reporter 
states  that  the  declaration  contained 
two  counts,  one  on  the  warranty,  the 
other  in  assumpsit.  There  is  nothing 
in  this  statement  of  the  case  to  show  a 
misjoinder.  Both  counts  may  have 
been  in  assumpsit;  for  although  the 
ancient  mode  was  to  declare  in  case  on 
a  warranty,  it  had  been  long  settled 
that  assumpsit  would  also  lie.  Stuart 
V.  Wilkins,  i  Dougl.  18.  The  reporter 
may  have  been  mistaken  in  saying  that 
either  count  was  in  assumpsit:  for  the 
judge  who  delivered  the  opinion  of  the 
court  said,  that  the  gist  of  the  action  in 
both  counts  was  a  deceit  or  misfeasance, 
in  delivering  the  plaintiff  a  distempered 
horse.  But  whatever  was  the  form  of 
action,  it  is  enough  that  the  court  pro- 
ceeded on  the  ground  that  both  counts 
were  substantially  alike.  It  was  ad- 
mitted that  torts  and  contracts  could 
not  be  joined  in  the  same  declaration." 
Precedents.  —  In  Booth  v.  Northrop, 
27  Conn.  325,  the  plaintiff  declared,  in 
the  first  count  of  thej  declaration,  that 
"at  the  request  of  the  defendant  he 
bargained  with  him  to  exchange  a  cer- 


on  the  exchange  of  the  cattle  of  the  de- 
fendant for  those  of  the  plaintiff,  and 
is  precisely  in  conformity  with  the 
precedents  in  actions  in  form  ex  delicto 
for  what  is  termed  a  deceit  by  means 
of  a  false  warranty,  excepting  that  in 
those  precedents  a  scienter  is  usually 
alleged." 

In  Bartholomew  t^.Bushnell,  20  Conn. 
271,  the  declaration  alleged,  in  sub- 
stance, that  on  the  fourth  day  of  April, 
1847,  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant, 
bargained  with  him  to  buy  of  him  two 
horses  for  one  grey  horse,  of  the  value 
of  two  hundred  dollars,  and  one  hun- 
dred and  ninety-five  dollars  in  cash; 
and  the  defendant,  by  fraudulently 
and  falsely  warranting  his  said  two 
horses  to  be  sound  and  good  every 
way,  sold  his  said  two  horses  to  the 
plaintiff  tor  said  grey  horse  and  one 
hundred  and  ninety-five  dollars  in 
money,  delivered  and  paid  to  the  de- 
fendant by  the  plaintiff  (or  ihe  same; 
whereas  in  truth,  said  two  horses,  at 
the  lime  of  said  sale,  and  fraudulent 
warranty  of  the  same  to  the  plaintiff, 
were  unsteady,  restive  and  ungovern- 
able in  the  harness,  and  were  blind  in 
both  their  eyes,  and  have  from  that  time 
hitherto  so  continued-  all  of  which 
was  unknown  to  the  plaintiff,  but  was 
well  known  to  the  defendant;  and  the 
defendant,  by  means  of  the  premises, 
falsely  and  fraudulently  diceivcd  him. 


tain  yoke   of   brindle  oxen,   belonging  the    plaintiff,   in  the    sale  of  said    two 

to  the  plaintiff,    for  a    certain  yoke  of  horses;  and  thereby  the  said  two  horses 

red  oxen    belonging    to  the  defendant,  became  of  no  use   to  the  plaintiff;  to 

and  the  sum   oi%T8  in  money,  which  his  damage,  etc. 

the  defendant  then  and  there  paid  to  No  objection  was  made  to  the  suf- 
the  plaintiff;  and  that  the  defendant  ficiency  of  this  declaration.  The  court 
then  and  there  contriving  and  intend-  said:  "The  declaration  is  in  tort,  in 
ing  to  cheat  and  defraud  the  plaintiff  the  usual  form,  except  that  it  con- 
by  falsely  and  fraudulently  warranting  tains  an  averment  that  the  defendant 
his  said  yoke  of  red  oxen  to  be  orderly,  knew  the  horses  to  be  unsound,  which 
exchanged  the  same,  together  with  has  generally  been  omitted  as  unneces- 
said  sum  of  %i8,  with  the  plaintiff,  for  sary,  especially  since   the  decision   in 
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the  case  of  Williamson  v.  Allison,  2 
East  446." 

In  Pinney  v.  Andrus,  41  Vt.  631,  the 
declaration  was  as  follows: 

"  In  a  plea  of  the  case,  for  that  the 
plaintiff,  on  or  about  the  loth  day  of 
December,  1S64,  at  said  Cornwall,  at  the 
special  instance  and  request  of  the  de- 
fendant, bargained  with  the  defendant 
to  buy  of  him  twenty-seven  sheep,  as  for 
full-blood  thorough-bred  Spanish  Me- 
rino, at  and  for  the  sum  of  thirty  hun- 
dred Ao\\a.TS\  and  the  said  defendant, 
well  knowing  said  sheep  not  to  be  full- 
blood  thorough-bred  Spanish  Merino 
sheep,  by  then  and  there  falsely  and 
fraudulently  warranting  said  sheep  to 
be  full-blood  thorough-bred  Spanish 
Merino  sheep,  then  and  there  deceit- 
fully sold  said  twenty-seven  sheep  to  the 
plaintiff  for  the  said  sum  of  thirty  hun- 
dred dollars,  which  said  sheep  were  not 
full-blood  thorough-bred  Spanish  Me- 
rino sheep,  and  were  wholly  worth- 
less to  the  plaintiff ;  and  so  the  defendant 
falsely  and  fraudulently  deceived  the 
plaintiff. "  In  the  second  count,  in  addi- 
tion to  other  averments:  "The  plaintiff 
avers  that  in  consequence  of  being  so 
diseased,  the  said  sheep  were  lame,  and 
the  plaintiff  was  put  to  great  expense 
and  trouble,  in  feeding,  taking  care  of 
and  endeavoring  to  cure  the  sheep  so 
bought  by  the  defendant.  And  also,  in 
a  further  plea  of  the  case,  for  that  the 
plaintiff,  on  or  about  the  loth  day  of 
DeceTiiber,  1^64,  at  Cornwall  aforesaid, 
at  the  special  instance  and  request  of  the 
defendant,  did  buy  of  him  twenty-seven 
sheep  as  for  sound,  full-blood  thorough- 
bred Spanish  Alerino  sheep,  at  and  for 
the  sum  of  thirty  hundred  dollars;  and 
the  said  defendant,  well  knowing  the 
said  sheep  to  be  unsound  and  infected 
with  a  certain  disease  commonly  called 
footrot,  and  well  knowing  that  said 
sheep  were  not  full-blood  thorough- 
bred Spanish  Merino  sheep,  by  then 
and  there  warranting  said  sheep  to  be 
sound  and  full-blood  thoroughbred 
Spanish  Merino  sheep,  then  and  there 
deceitfully  sold  trventy-seven  sheep  to 
the  plaintiff  for  the  said  sum  of  thirty 
hundred  dollars,  which  said  sheep  were 
at  the  time  of  said  sale  unsound  and 
infected  with  a  certain  disease  com- 
monly called  footrot,  and  were  not  full- 
blood  thorough-bred  Spanish  Merino 
sheep,  and  were  wholly  worthless  to 
the  plaintiff,  by  reason  of  being  infected 
with  said  disease,  and  by  reason  of  not 
being  full-blood  thorough-bred  Spanish 
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Merino  sheep.  And  the  plaintiff  avers 
that  he  has  heretofore  been  largely  en- 
gaged in  the  business  of  breeding  and 
selling  sheep,  and  that  as  a  further 
consequence  of  said  disease,  he  has 
been  seriously  injured  in  his  reputa- 
tion as  such  breeder  and  dealer."  The 
declaration  contained  other  counts,  not 
material  to  be  stated,  A  judgment  for 
plaintiff  was  arrested  for  error  of  the 
court  as  to  damages  in  its  charge  to 
the  jury. 

In  Goodenough  v.  Snow,  27  Vt.  720, 
the  declaration  was  as  follows: 

"  In  a  plea  of  the  case,  for  that  the 
plaintiff  on  the  ist  day  of  November, 
iSj-y,  at  Calais,  in  the  county  of  Wash- 
ington aforesaid,  bargained  with  the 
defendant  to  exchange  with  him  a 
certain  bay  horse  belonging  to  plaintiff 
of  the  value  of  %i2^,  for  a  certain  black 
mare  belonging  to  the  defendant,  and 
%i8,  in  money,  and  the  said  defendant 
well  knowing  said  mare  to  be  unsound 
and  unfit  for  use  and  wholly  blind,  by 
then  and  there  warranting  said  mare 
to  be  sound,  and  right  every  way,  and 
worth  %iSO,  when  well  broke,  then  and 
there  deceitfully  exchanged  the  said 
mare  of  the  defendant  and  the  %i8,  in 
money  of  the  defendant,  with  the  said 
plaintiff  for  the  said  horse  of  plaintiff, 
which  said  mare  at  the  time  of  said 
exchange  was  unsound  and  blind  and 
wholly  worthless  to  plaintiff.  And  so 
the  said  defendant  falsely  and  fraudu- 
lently deceived  the  plaintiff." 

A  motion  to  arrest  a  judgment  for 
the  plaintiff  on  account  of  the  insuf- 
ficiency of  the  declaration  was  over- 
ruled. The  court  said:  "  In  this  case, 
the  declaration,  as  to  the  sufficiency  of 
its  averments,  has  pursued  the  form  as 
given  and  sustained  in  the  case  of 
Beeman  v.  Buck,  3  Vt.  53,  and  in  setting 
forth  the  contract  and  its  breach  has 
adopted  the  language  as  used  in  Weall 
v.  King,  12  East  452.  The  contract  or 
bargain  for  an  exchange  of  horses,  the 
mutuality  of  that  contract,  the  false 
warranty  and  scienter,  are  facts  sub- 
stantially averred  in  the  declaration, 
and  on  general  demurrer  would  be 
admitted  to  be  true.  The  question  is 
not  whether  those  facts  are  formally 
alleged,  but  whether  they  are  substan- 
tially averred,  though  informally;  if 
so,  the  declaration  will  be  good  on 
general  demurrer,  and  particularly  so 
on  a  motion  in  arrest." 

In  Beeman  v.  Buck,  3  Vt.  53,  the 
declaration  was  as  follows: 
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Form  No.  18158.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  324.) 

{Commencement  as  in  Form  No.  6934-)  For  that  whereas  the  said 
Richard  Roe,  heretofore,  to  wit,  on  the  tenth  day  of  February,  a.  d.  n65, 
at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  and 
in  the  county  of  Middlesex,  at  the  special  instance  and  request  of  the 
said  John  Doe,  bargained  with  the  said  John  Doe  to  buy  of  him,  the 
said  John  Doe,  a  certain  horse,  at  and  for  a  certain  price  or  sum  of 
money,  to  wit,  the  sum  of  90\,  and  the  said  John  Doe,  by  then  and 
there  falsely  and  fraudulently  warranting  the  said  horse  to  be  sound 
and  quiet  in  harness,  then  and  there  sold  the  said  horse  to  the  said 
Richard  Roe  for  the  said  sum  of  90\,  then  and  there  paid  by  the  said 
Richard  Roe  to  the  ^dXdi  John  Doe  for  the  same;  whereas,  in  truth 
and  in  fact,  the  said  horse  was,  at  the  time  of  the  said  warranty  and 
sale  thereof,  unsteady,  restive,  and  ungovernable  in  harness,  and 
hath,  from  thence  hitherto,  so  remained  and  continued;  and  the  said 
Richard  Roe  in  fact  saith,  that  the  said  John  Doe,  by  means  of  the 
premises  on  the  day  and  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  falsely  and  fraudulently  deceived  him,  the 
said  Richard  Roe,  on  the  sale  of  the  said  horse  as  aforesaid,  and 
thereby  the  said  horse  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, not  only  became  of  no  use  or  value  to  the  said  Richard  Roe,  but 
also  then  and  there  greatly  kicked,  hurt,  injured  and  spoiled  a  cer- 
tain other  horse  of  him,  the  said  Richard  Roe,  of  great  value,  to  wit, 
of  the  value  of  90\,  and  thereby  also  the  said  Richard  Roe  was  then 
and  there  put  to  great  expense  of  his  moneys,  in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  the  sum  of  90\,  in  and  about  the 
feeding,  and  taking  care  of  and  selling  and  disposing  of  the  said 
horse,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward   aforesaid. 

And  whereas  also,  the  said  Richard  Roe,  afterwards,  to  wit,  on  the 
tenth  day  of  February  aforesaid,  at  London  aforesaid,  in  the  parish  of 
St.  Mary-le-Bow,  in  the  ward  of  Cheap  aforesaid,  bargained  with  the 
said  John  Doe  to  buy  of  him,  the  said  John  Doe,  a  certain  other 
horse,  and  the  said  John  Doe,  by  then  and  there  falsely  warranting 
the  said  last  mentioned  horse  to  be  sound,  falsely  and  fraudulently 
induced  the  said  Richard  Roe  then  and  there  to  buy,  and  he,  the  said 
Richard  Roe,  did  then  and  there  buy  of  him,  the  said  John  Doe,  the 

''  Zadock  Buck'is  dX\.2^c\^&di  to  answer  Beeman  for  the  sum  oi  thirty-five  dol- 

unio  Joseph  Beeman  oi  Fairfax  \n  a  plea  lars;  which  said  bay  mare,  at  the  time 

that  the  sdAd  Joseph  Beeman,  on  the  26th  of  the  sale,  was  unsound,  and  infected 

day  oi  August,  1826,  at  Fair/ax,  afore-  with    yellow-water   and   consumption; 

said,   bargained   with  the   said  Zadock  oi  which   disease  the  said  mare  died. 

Buek  to  buy  of  said  Zadock  a  certain  And   so   the    said   Zadock   falsely   and 

bay  mare;  and  the  said  Zadock  Buck,  fraudulently  deceived  saidyi?^.?^-^:."  The 

well  knowing  the  same  bay  mare  to  be  defendant   pleaded   not  guilty   to  this 

unsound,  and  infected  with  certain  dis-  declaration    and   there    was   judgment 

tempers,    such    as    the    yellow-water,  for  the  plaintiff,   which  was  affirmed, 

consumption,  etc.,   by  then  and  there  It  was  held  by  the  supreme  court  that 

warranting  the  said  bay  mare   to   be  the  allegation  of  scienter  was  unneces- 

sound,  and  free  from  any  distempers  sary  to  plaintiff's  right  of  action  and 

whatever,  then   and   there   deceitfully  he  was  not  bound  to  prove  it. 

sold  the  said  mare  to  the  %s\A  Joseph  1.  See,  generally,  supra,  note  i,  p.  815. 
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said  last  mentioned  horse  for  a  certain  other  large  sum  of  money,  to 
wit,  the  sum  of  90\,  of  like  lawful  money,  whereas,  in  truth  and  in 
fact,  the  said  last  mentioned  horse,  at  the  time  of  the  said  last  men- 
tioned warranty  and  sale,  was  not  sound,  but  then  was,  and  thence 
hitherto  had  been,  and  still  is,  unsound,  and  of  no  use  or  value  to 
the  said  Richard  Roe,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid.  And  so  the  said  Richard  Roe  saith,  that  the  said 
John  Doe  falsely  and  fraudulently  deceived  him,  the  said  Richard 
Roe,  on  the  sale  of  the  last  mentioned  horse  as  aforesaid,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid.  To  the  damage 
(concluding  as  in  Form  No.  6934). 

b.  Under  Codes  and  Praetiee  Acts.* 

(1)  Abstract  Books, 

Form  No.  i  8  1 5  9 . 
(Precedent  in  Crowell  v.  Harvey,  30  Neb.  571.)' 

[(Commencement  as  in  Form  Ho.  5923. y]^ 

That  on  or  about  March  7,  i8<?7,  the  defendant,  as  an  inducement 
to  plaintiff  to  purchase  from  him  a  07ie-half  interest  in  a  set  of 
abstract  books  of  real  property  in  Howard  county,  Nebraska,  con- 
sisting of  one  tract  index,  one  book  of  abstracts  of  deeds,  one  book  of 


1.  Precedent.  —  In  Haebler  v.  Bern- 
harth,  56  N.  Y.  Super.  Ct.  575,  the  com- 
plaint, after  alleging  the  plaintiffs' 
copartnership  and  that  of  the  defend- 
ants, stated: 

"III. —  That  between,  on  or  about 
the  30th  day  of  January  and  the  4th 
day  of  February^  ii88,  the  plaintiffs 
bought  of  the  defendants  one  thousand 
bags  of  beans  to  be  shipped  from 
France,  and  on  or  about  the  22d  dz.y  of 
March,  i2)S8,  the  plaintiffs  paid  the  de- 
fendants the  price  agreed  therefor. 

IV.  — That  the  defendants  warranted 
and  guaranteed  that  said  beans  should 
be  of  a  kind  and  quality  equal  to  the 
sample  furnished  to  the  plaintiffs  by 
defendants  at  the  time  of  said  purchase. 

V.  —  That  the  beans  delivered  to  the 
plaintiffs  by  the  defendants,  under  said 
contract,  were  not  of  a  kind  and  quality 
equal  to  said  sample,  but  were  greatly 
inferior  thereto. 

VI.  — That  by  reason  of  the  breach  of 
warranty  by  the  defendants,  as  afore- 
said, the  defendants  were  damaged  in 
the  sum  of  $7,06.^.5/. 

Wherefore  the  plaintiffs  demand  judg- 
ment against  the  defendants  in  the  sum 
of  %i,o64.ji,  besides  costs  of  this  ac- 
tion." 

This  complaint  is  considered  on  ap- 


peal in  Haebler  v.  Bernharth,  115  N. 
Y.  459,  where  the  court  says:  "The 
complaint  contains  all  the  necessary 
elements  of  a  cause  of  action  for  a  breach 
of  warranty.  It  alleges  a  sale,  a  war- 
ranty, a  breach  of  the  warranty,  and 
damages  consequent  thereon  in  a  sum 
stated." 

2.  The  following  motion  was  filed  to 
make  the  petition  in  this  case  more 
definite  and  certain: 

"To  require  the  said  plaintiff  to 
make  his  petition  in  said  cause  more 
specific  in  this,  that  he  be  required  to 
state  more  fully  in  what  respect  the  said 
books  were  not  correct  in  every  respect, 
and  why  and  in  what  way  they  were 
not  a  complete  or  correct  abstract  or 
index  of  transfers,  etc.,  affecling  the 
lands  and  real  property  in  Howard 
county,  and  in  what  the  errors  and  mis- 
takes consist,  and  in  what  way  they 
differ  with  the  county  records,  all  of 
which  should  be  specifically  and  par- 
ticularly set  forth  in  said  petition."  It 
was  held  that  "  the  motion  was  properly 
overruled." 

See  also,  generally,  supra,  note  2,  p. 
8c6. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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abstracts  of  mortgages,  one  book  of  abstracts  of  judgment  record,  for 
the  sum  o{  Jive  hundred  ^oWaxs,  warranted  the  same  to  be  absolutely 
correct  in  every  respect,  and  to  be  a  complete  and  correct  abstract 
of  all  transfers,  mortgages,  judgments,  and  liens  of  all  kinds,  affect- 
ing the  real  property  in  Howard  county,  Nebraska.,  to  the  date  March 
7,  i8<?7,  and  plaintiff,  relying  on  said  warranty,  purchased  a  one-half 
interest  in  said  abstract  books  and  records  from  the  defendant  for 
the  sum  of  five  hundred  dollars,  then  paying  the  defendant  on  said 
purchase  the  sum  oi  four  hundred  and  fifty-five  dollars. 

Plaintiff  avers  that  said  set  of  abstract  books,  as  aforesaid,  was  not 
correct  in  every  respect,  and  was  not  a  complete  or  correct  abstract 
nor  index  of  transfers,  mortgages,  judgments,  and  liens  affecting  the 
lands  and  real  property  in  Howard  county,  Nebraska.,  to  the  date 
March  7,  1 8^7,  but  that  said  set  of  abstract  books  are  full  of  errors 
and  mistakes,  so  much  so  that  they  are  of  no  value  whatever  for  the 
purpose  for  which  they  were  intended,  and  for  which  plaintiff  received 
them. 

The  plaintiff  further  alleges  that  when  by  examination  and  com- 
paring the  entries  in  said  abstract  records  and  books  with  each  other 
and  with  the  county  records,  and  finding  them  so  defective  as  afore- 
said, that  on  the  ISth  day  of  May,  i887,  plaintiff  herein  returned  to 
him,  the  defendant,  the  one-half  interest  in  said  books  and  demanded 
of  him,  the  said  defendant,  the  sum  oi  four  hundred  and  fifty -five 
dollars,  the  same  being  the  amount  already  paid  by  him  to  defendant 
as  part  payment  for  the  one-half  interest  in  said  books  as  aforesaid. 
The  defendant  refused  to  pay  the  same,  to  the  plaintiff's  damage  in 
the  sum  of/<9«r  hundred  and  fifty-five  dollars  and  interest  thereon 
from  March  7,  i857. 

[Wherefore  {concluding  as  in  Form  No.  5923).^- 

(2)  Cloths. 
Form  No.  i  8 1  6  o  .* 

Court  of  Common  Pleas  in  and  for  the  City  and Qoyxnty  oiNew  York. 
Isaac  Bierman  and  Isaac  N.  Heidelberg 
against 
City  Mills  Company. 
The   plaintiffs,   by  Simson  Wolf,   their  attorney,  complain  of  the 
defendant,  and  respectfully  show  to  this  court: 

1.  The  matter  enclosed  by  and  to  be  upon  the  question  of  damages,  was 
supplied  within  [  ]  will  not  be  found  in  denied  and  an  exception  was  taken  to 
the  reported  case.  that  denial.     The  general  term  affirmed 

2.  This  is  the  form  of  complaint  in  the  judgment  entered  at  the  trial 
Bierman  z/.  City  MillsCo,  151  N.  Y. 482,  term,  but  in  the  court  of  appeals  it 
and  is  copied  from  the  records.  On  was  held  that  although  the  plaintiffs 
motion  of  the  defendant,  a  verdict  failed  to  sustain  their  allegation  that 
was  directed  in  its  favor,  and  a  re-  the  defendant  had  made  certain  repre- 
quest  of  the  plaintiffs  to  go  to  the  sentations  to  them  respecting  the 
jury  upon  the  questions  of  fact,  upon  goods,  and  therefore  failed  to  establish 
the  question  of  whether  there  was  an  an  express  warranty  on  the  part  of  the 
express     or     implied     warranty,     and  defendant,    their  complaint  contained, 

820  Volume  16. 


18160.  SALES.  18160. 

I.  That  heretofore,  at  the  city  of  New  York,  and  in  the  year  iZ90, 
the  plaintiffs  were,  and  still  are,  copartners  in  business  under  the  firm 
name  of  Bier  man,  Heidelberg  &>  Co. 

II.  That  at  said  times  the  defendant  was  a  corporation  organized 
under  and  pursuant  to  the  laws  of  the  state  of  Massachusetts. 

III.  That  the  defendant  was  at  said  time,  and  now  is,  engaged  in 
the  business  of  manufacturing  beavers  and  cloths,  which  it  sells  to 
manufacturers  of  clothing. 

IV.  That  the  plaintiffs  are  manufacturers  of  clothing  in  the  city  of 
Iie7V  York. 

V.  That  the  defendant,  by  its  agent  thereunto  lawfully  authorized, 
represented  to  the  plaintiffs  that  the  defendant  had  manufactured,  and 
were  about  to  manufacture,  certain  kinds  of  beavers  and  cloths,  which 
were  first-class  articles  and  fit  for  use  in  the  plaintiff's  business,  and 
which  they  could  manufacture  into  coats  (which  is  a  part  of  their  busi- 
ness), at  the  price  of  o?ie  (i)  dollar  per  yard,  and  requested  the  plain- 
tiffs to  purchase  some  of  them. 

VI.  That  the  plaintiffs,  relying  on  such  statement  as  aforesaid, 
purchased  of  and  from  the  defendant  such  cloths  and  manufactured 
them  into  clothing. 

VII.  That  after  the  said  cloths  had  been  manufactured  into  cloth- 
ing, and  after  the  sale  of  some  of  them  to  the  various  customers  of 
the  plaintiffs,  the  plaintiffs  were  advised,  and  subsequently  discovered, 
that  the  cloths  sold  to  the  plaintiffs  by  the  defendant  were  danfiaged, 
of  an  inferior  quality,  rotten  and  unfit  for  any  purpose  whatsoever. 

VIII.  That  the  plaintiffs  believe  and  charge  the  fact  to  be  that  the 
defendant  knew  of  the  said  defect  and  damage  in  the  said  goods,  and 
concealed  the  same  from  the  plaintiffs. 

IX.  That  the  plaintiffs  could  not  tell,  from  an  inspection  of  the 
goods,  that  they  were  rotten,  that  the  defect  was  latent,  but  that 
slight  use  and  exposure  to  the  air  in  the  wear  of  the  goods  manufac- 
tured of  the  said  cloths  indicated  the  entire  rottenness  thereof. 

X.  That  the  plaintiffs  sold  many  of  said  goods  manufactured  from 
said  cloths,  which  were  returned  to  them,  and  have  on  hand  a  large 
number  of  said  goods  which  they  have  been  unable  to  dispose  of,  and 
that  they  have  been  unable  to  sell  other  goods  in  place  of  those  which 
have  been  delivered  and  returned  by  reason  of  the  misrepresentation 
and  the  damage  and  rottenness  in  said  goods,  and  have  been  other- 
wise damaged  in  the  sum  of  ten  thousand  (^10,000)  dollars. 

Wherefore,  plaintiffs  demand  judgment  against  the  defendants  for 
the  sum  of  ten  thousand  (J0,000)  dollars  and  the  costs  of  this  action. 

Simson  Wolf,  Attornev  for  Plaintiffs, 

No.  \l  Park  Row,  New  York  City. 
{Verification^ 

by   a   liberal   construction,  a  sufficient  defect.     Judgment    for   the   defendant 

cause  of  action  for  the  recovery  of  dam-  was  reversed  and  a  new  trial  ordered, 
ages  for  the  breach  of  an  implied  war-         See    also,  generally,  supra,   note    2, 

ranty  that  the  goods  sold  were  fit  for  p.  8o6. 

the  plaintiffs'  business  in  the  manufac-  1.  Verification.  —  For  a  forin  of  verifi- 
ture  of  overcoats  and  were  merchant-  cation  in  a  particular  jurisdiction  con- 
able   and   free   from    any    marketable  suit  the  title  Verifications. 
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(3)  Machinery. 

(a)  Engine. 

Form  No.  i  8  i  6 1. 
(Precedent  in  Harrington  v.  Smith,  138  Mass.  g2.)' 

\(^Title  of  court  and  cause,  and  venue  as  in  Form  No.  5P^.)]* 

1.  And  the  plaintiff  says  the  defendant  sold  and  delivered  to  the  plain- 
tiff one  Putnam  steam-engine  for  the  sum  oi  five  hundred  doWars,  and 
warranted  the  same  to  be  an  engine  of  thirty-five  horsepower  and  capa- 
ble of  making  and  yielding  such  power,  whereas  said  engine  was  not  of 
thirty-five  horsepower  and  capable  of  making  and  yielding  said  power, 
but  was  of  much  less  power,  to  wit,  of  only  fifteen  horsepower,  where- 
fore the  plaintiff  says  the  defendant  has  broken  his  contract  of  war- 
ranty; and  the  plaintiff,  on  discovering  that  said  engine  was  not  as 
warranted,  rescinded  the  contract,  notified  the  defendant  thereof, 
and  demanded  of  him  to  take  away  said  engine,  and  has  since  held 
the  same  subject  to  the  defendant's  order;  wherefore  the  plaintiff  is 
entitled  to  recover  of  the  defendant  the  price  paid  by  him  for  such 
engine,  and  other  damages  by  him  sustained  by  reason  of  the  defend- 
ant's breach  of  contract. 

2.  And  the  plaintiff  says  the  defendant  sold  and  delivered  to  the 
plaintiff  one  /*«/«^w  steam-engine  for  the  sum  oi  five  hundred  doWdiVS, 
and  warranted  the  same  to  be  an  engine  of  thirty-five  horsepower  and 
capable  of  making  and  yielding  thirty-five  horsepower,  whereas  said 
engine  was  not  of  thirty-five  horsepower  and  capable  of  making  and 
yielding  such  power,  but  was  of  much  less  power,  to  wit,  oi  fifteen 
horsepower,  and  the  plaintiff  is  entitled  to  damages  for  the  defend- 
ant's breach  of  his  said  contract  of  warranty. 

[(^Signature  as  in  Form  No.  69Jfi^^^ 

(Ji)  Harvester. 

Form  No.  i  8 1  6  2 . 

(Precedent  in  Frohreich  v.  Gammon,  28  Minn.  477.)* 

^{Commencement  as  in  Form  No.  6920. y\^ 

That  on  or  about  the  20th  oi  July,  a.  d.  i875,  at  said  county, 
defendants,  by  their  duly  authorized  agent,  sold  and  delivered  to 
the  plaintiff  one  Marsh  harvester  for  the  agreed  price  oi%S16,  which 
sum  plaintiff  then  agreed  to  pay  therefor.  That  at  the  time  of  and 
previous  to  said  sale,  defendants  represented   and   warranted  said 

1.  No  objection  was  made  to  the  suf-  3.  No  objection  was  made  to  the  suf- 
ficiency of  this  declaration,  but  there  ficiency  of  the  allegations  of  the  corn- 
was  a  verdict  for  the  defendant  on  the  plaint  in  this  case.  The  defendant 
evidence.  answered  and  on  trial  had  there  was  a 

See    also,  generally,  supra,  note    2,  verdict  for  the  plaintiff.     On  appeal,  a 

p.  806.  new  trial  was  granted. 

2.  The  matter  to  be  supplied  within  See  also,  generally,  supra,  note  2, 
[  ]  will  not  be  found  in  the  reported  case.  p.  806. 
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machine  to  be  well  made  of  good  material,  and  that  it  would  do  good 
work  —  as  good  as  any  other  machine.  That  plaintiff  believed  and 
relied  on  said  warranty,  and  the  same  was  the  only  inducement  for 
plaintiff  to  purchase  said  machine.  That  said  representations  and 
warranty  were  false  and  untrue;  that  said  harvester  was  not  well 
made  of  good  material,  and  would  not  do  good  work,  and  was  of  no 
value  whatever  for  the  purpose  of  cutting  grain. 

That  by  reason  of  the  failure  of  said  machine  to  do  good  work, 
plaintiff  has  been  greatly  hindered  and  damaged  in  his  farm  work; 
has  been  put  to  great  trouble  and  expense  and  loss  of  time  in  fruit- 
less efforts  to  operate  said  machine;  that  his  grain,  by  delay  in  cut- 
ting, was,  during  the  year  i87<?,  greatly  damaged,  and  much  of  it 
lost. 

That  plaintiff  has  sustained  damage  in  the  premises  in  the  sum  of 
%Jt50,  for  which  he  demands  judgment,  with  costs  and  disbursements 
of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5920. y^ 

(4)  Skins. 
Form  No.  i  8  i  6  3  .* 

Supreme  Court,  County  of  Fulton. 
Philetus  F.  Argersinger  and  James  F.  Argersinger  ) 
against  >■ 

Ramsay  MacNaughton.  ) 

Fhiletus  F.  Argersinger  and  James  F.  Argersinger,  the  plaintiffs  in 
this  action,  complain  oi  Ramsay  McNaughton,  the  defendant  herein, 
and  allege: 

I.  That  the  plaintiffs  before  and  at  the  time  hereinafter  mentioned 
were,  and  they  still  are,  copartners  under  the  firm  name  of  F.  F. 
Argersinger  &'  Co..,  and  resided  and  still  reside  and  were  and  are 
engaged  in  the  business  of  manufacturing  gloves  and  mittens  at 
Johnstown,  in  the  county  of  Fulton,  in  the  state  of  New  York. 

II.  That  the  defendant  at  the  same  time  was  engaged  in  the  busi- 
ness of  selling  skins,  to  be  made  into  leather,  for  gloves  and 
mittens. 

III.  That  on  or  about  the  10th  day  oi  November,  i882,  the  plain- 
tiffs purchased  of  the  defendant,  for  use  in  their  business  aforesaid, 
eighty-nine  bales  of  antelope  skins,  being  about  thirteen  thousand 
pounds,  comprising: 

Lot  A,  two  bales,  two  hundred  and  twenty-one  pounds; 

Lot  B,  eighteen  bales,  two  thousand  six  hundred  and  seventy-eight 
pounds; 

Lot  C,  thirty-twohdiXts,  four  thousand  four  hundred  and  ninety  ponndiS-y 
and 

1.  The  matter  to  be  supplied  within  Y.  535,  and  is  copied  from  the  records, 
[  ]  will  not  be  found  in  the  reported  A  judgment  in  favor  of  the  plaintififs 
case.  was  affirmed. 

2.  This  is  the  form  of  complaint  in  See  also,  generally,  supra,  note  2, 
Argersinger  v.  MacNaughton,  114  N.  p.  806. 
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,  Lot  Z>,  thirty-seven  bales,  Jive  thousand  three  hmidred  and  fifty-nine 
pounds,  at  and  for  the  price  of  twenty-eight  cents  per  pound  for 
Lot  B^  and  of  thirty  cents  per  pound  for  all  the  other  bales.  That 
the  same  was  the  full  regular  price  and  market  value  for  good,  sound 
skins;  and  the  said  skins  were  delivered  to  the  plaintiffs,  and  were 
paid  for  by  them  in  pursuance  of  such  purchase.  That  the  same 
were  purchased  by  these  plaintiffs  of  the  defendant  for  the  purpose 
of  manufacturing  gloves  and  mittens,  which  purpose  was  well  known 
to  the  defendant  at  the  time  of  such  purchase. 

IV.  That  in  consideration  of  the  purchase  of  said  skins  by  the 
plaintiffs  and  the  payment  of  the  prices  for  the  same,  as  aforesaid,  the 
defendant,  at  the  time  of,  and  as  a  part  of  the  contract  of  sale  thereof, 
promised,  represented,  warranted  and  agreed  to  and  with  the  plain- 
tiffs that  said  skins  were  of  good,  sound  quality  and  free  from  injury. 
That  said  plaintiffs  objected  to  purchasing  said  skins,  without  open- 
ing the  bales  and  examining  said  skins  in  detail;  but  the  defendant 
said  he  had  not  the  time  or  room  to  make  such  examination,  and  the 
said  defendant  then  and  there,  in  consideration  aforesaid,  promised 
and  agreed  to  and  with  the  plaintiffs  that  if  they  would  purchase 
and  pay  for  said  skins  at  the  prices  aforesaid,  that  whatever  defects, 
unsoundness,  injury  or  damage  there  should  be  in  said  skins,  he 
would  make  good  to  the  plaintiffs  and  would  pay  them  the  amount 
thereof. 

V.  That  said  skins  were  not  of  good,  sound  quality  and  were  not 
free  from  injury,  but  were  unsound,  worm-eaten,  injured,  damaged, 
and  of  poor  quality,  and  great  numbers  of  them  not  fit  for  the  use 
for  which  the  same  were  purchased,  and  the  damage  thereon  by 
reason  of  such  defects — unsoundness,  injury,  and  by  being  worm- 
eaten,  as  aforesaid  — was  twelve  hundred  dollars,  as  near  as  plaintiffs 
can  estimate  the  same,  whereby  these  plaintiffs  suffered  and  sus- 
tained damages  to  the  amount  aforesaid. 

VL  That  the  plaintiffs  have  notified  the  defendant  of  such  damage 
and  injury  and  requested  him  to  pay  the  same,  but  said  defendant 
has  neglected  and  refused,  and  still  neglects  and  refuses,  to  pay  the 
same. 

Wherefore  these  plaintiffs  demand  judgment  against  the  sgid 
defendant  in  the  sum  oi  twelve  hundred doWars,  with  interest  thereon, 
from  the  lOih  day  of  November,  iS83,  besides  the  cost  of  this  action. 
/.  M.  6-  If.  Dudley,  Plaintiffs'  Attorneys. 

(  Verification.  )^ 

(5)  Stallion.2 

1.  Yerifloation.  —  For  a  form  of  veri-  defendant  represented  the  said  horse  to 
fication  in  a  particular  jurisdiction  con-  be  fit  and  good  for  breeding  purposes, 
suit  the  title  Verifications.  and  that  the  plaintiff  believed  and  re- 

2.  Precedent.  —  In  Bergelerz'.  Michael,  lied  upon  such  representation  so  made 
84  Wis.  627,  the  complaint  alleged  in  to  him  by  the  defendant  at  the  time  of 
substance  that  the  plaintiff  purchased  said  purchase.  It  was  also  alleged  that 
of  defendant  a  certain  stallion  for  a  the  representation  was  false.  It  was 
stock  horse,  and  breeding  purposes,  and  held  that  this  complaint  sufficiently 
paid  him  five  hundred  dollars  therefor,  alleged  an  express  warranty  and  a 
The  complaint  then    alleged   that  the  breach  thereof. 
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Form  No.  i  8  i  64. 
(Precedent  in  Gulp  v.  Steere,  47  Kan.  748.)* 

U  Commencement  as  in  Form  No.  5917.  )]2 

That  during  the  month  of  March,  1S84,  the  said  plaintiffs  bought 
of  the  said  defendant,  for  the  price  of  $2,500  then  paid  by  the  plaintiffs 
to  the  defendant,  one  certain  dapple-gray  stallion  named  ''/can 
Bart\  "  that  the  said  stallion  was  purchased  for  the  express  and  only 
purpose  of  keeping  and  standing  him  as  a  stallion,  covering  mares 
and  getting  colts;  that  at  the  time  of  said  purchase  the  said  defend- 
ant was  informed  and  knew  that  the  said  plaintiffs  were  purchasing 
said  stallion  for  the  purpose  above  named,  and  the  same  was  sold  by 
the  said  defendant  to  these  plaintiffs  for  the  said  purposes;  that  the 
said  defendant  at  the  time  of  the  said  sale,  and  as  a  part  of  the  terms 
and  consideration  of  said  contract  of  sale,  then  and  there  repre- 
sented, promised  and  warranted  to  these  plaintiffs  that  the  said 
stallion  was  a  sound,  healthy  horse,  perfect  in  all  his  parts,  and  that 
he  was  a  good  breeder  and  a  sure  foal-getter;  that  at  the  time  of  the 
said  sale  the  said  plaintiffs,  relying  upon  and  confiding  in  the  said 
representations,  promise  and  warranty  of  the  said  defendant,  pur- 
chased the  said  stallion,  and  paid  therefor  the  sum  of  $2,500  to  the 
said  defendant;  that  at  the  time  of  the  said  sale,  representations, 
promise,  and  warranty,  the  said  stallion  was  utterly  worthless,  and 
unfit  for  the  purposes  for  which  he  was  purchased  as  aforesaid,  and 
that  he  then  was  barren  and  impotent,  useless  and  valueless  as  a 
breeder  and  foal-getter;  that  by  reason  of  the  premises,  the  plaintiffs 
were  misled  and  injured,  and  have  sustained  damages  to  the  amount 
of  $2,500. 

[Wherefore  plaintiff  {concluding  as  in  Form  No.  5911^^ 

Form  No.  18165. 

(Precedent  in  Watson  v.  Roode,  43  Neb.  351.)* 

{Title  of  court  and  cause  as  in  Form  No.  5923^'^ 

I.  The  plaintiff  complains  of  the  defendant  for  that  on  the  18th 
day  of  November,  \Z8Jf.,  the  defendant,  as  an  inducement  to  plaintiff 
to  purchase  from  him,  said  defendant,  a  certain  imported  black 
stallion  called  '■'■  Knight  of  the  Shires"  iox  the  sum  of  $2,000,  said 
defendant  warranted  the  said  horse  to  be  a  foal-getter  and  sound  in 
every  respect,  except  an  enlargement  of  said  horse's  bag,  which  was 
caused  by  a  kick,  and  represented  the  said  horse  as  being  then  and 
there  sound;  that  the  title  to  the  same  was  clear,  and  that  said  horse 
was  registered  in  the  stud  books  of  England,  as  well  as  his  dam  and 
sire,  and  would  furnish  the  secretary's  receipt  for  such  pedigree;  and 

1.  Under  this  petition  there  was  a  4.  The  defendant  answered  the  peti- 
verdict  and  judgment  for  plaintiff  tion  in  this  case  and  on  trial  had  there 

2.  The  matter  to  be  supplied  within  was  a  verdict  and  judgment  for  plain- 
[  ]  will  not  be  found  in  the  reported  case.  tiff.     This  judgment  was  affirmed. 

3.  The  matter  enclosed  by  and  to  be  See  also,  generally,  supra,  note  2, 
supplied  within  [  J  will  not  be  found  in  p.  806. 

the  reported  case. 
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plaintiff,  relying  on   said   warranty  and  statements,   purchased  said 
horse  from  the  defendant  for  the  sum  of  %2fi00  then  duly  paid. 

2.  Plaintiff  avers  that  said  horse,  at  the  time  of  said  sale,  was 
unsound  in  this,nhat  the  enlargement  of  said  horse's  bag,  was  hernia 
at  the  time  of  said  sale,  and  in  no  way  was  he  free  from  difficulty  or 
trouble,  and  was  of  no  value  whatever;  that  one  testicle  of  said 
horse  was  mashed  and  completely  ruined,  and  was  of  no  benefit  to 
the  said  horse,  and  on  account  of  said  hernia,  mashed  testicle,  and 
urethral  gleet,  all  of  which  the  said  horse  had  at  the  time  of  the  pur- 
chase, combined,  caused  the  death  of  said  horse,  to  wit,  on  the  16th 
day  oi  June,  i886. 

3.  Plaintiff  avers  that  the  pedigree  of  said  horse  was  not  as  war- 
ranted by  the  defendant,  and  that  the  said  defendant  never  has 
furnished  the  secretary's  receipt  for  such  pedigree  as  agreed  to  have 
been  done  on  the  part  of  the  defendant. 

4.  Plaintiff  avers  that  said  horse  was  not  a  good  foal-getter,  and 
by  reason  of  the  above  premises  plaintiff  has  sustained  damages  in 
the  sum  of  $5,000. 

Wherefore  plaintiff  prays  judgment  against  said  defendant  for  the 
sum  of  ^,000,  together  with  costs  of  suit. 

[{Signature  and  verification  as  in  Form  No.  5923. y\^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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SALVAGE. 

See  the  titles  ADMIRALTY,  vol.  i,  p.  406;  SHIPPING. 


SATISFACTION. 

See  the  titles  ACCORD  AND  SATISFACTION,  vol.  i,  p.  181; 
PAYMENT,  vol.  13,  p.  723;  RELEASE,  ante,  p.  19; 
SATISFACTION  AND  DISCHARGE  OF  JUDG- 
MENTS, infra,  this  page;  TENDER. 


SATISFACTION  AND  DISCHARGE  OF 
ATTACHMENT. 

See  the  title  ATTACHMENT,  ETC.,  vol.  2,  p.  303. 


SATISFACTION   AND   DISCHARGE    OF 
JUDGMENTS. 

By  Harold  N.  Eldridge. 

I.  PROCEEDINGS  TO  COMPEL  ENTRY  OF  SATISFACTION,  828. 

1.  Motion,  828. 

2.  Notice  of  Motion,  829. 

3.  Order  Granting  Motion,  830. 

II.  PROCEEDINGS  TO  SET  ASIDE  SATISFACTION,  830. 

1.  By  Bill  or  Complaint,  830. 

2.  By  Motion,  835. 

a.  Notice  of  Motion,  836. 

b.  Affidavit  Supporting  Motion,  837. 

(i)  Of  Plaintiff,  837. 

(2)  Of  Attorney  of  Plaintiff,  837. 

c.  Order  Granting  Motion,  838. 

III.  PROCEEDINGS  TO  SET  OFF  ONE  JUDGMENT  AGAINST  ANOTHER, 

839.  . 

1.  Motion,  840. 

2.  Order  Granting  Motion,  840. 
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CROSS-REFERENCES. 

For  other  Forms  relating  to  Satisfaction  of  Judgment,  see  the  title 
JUDGMENTS  AND  DECREES,  vol.  lo,  p.  645. 

For  Forms  of  Fleas  of  Payment  or  Satisfaction  of  Judgment,  see  the 
title  PAYMENT,  vol.  15,  Forms  Nos.  15023  13024. 

I.  PROCEEDINGS  TO  COMPEL  ENTRY  OF  SATISFACTION. 
1.  Motion.^ 


1.  Motion.  —  A  motion  lies  to  compel 
the  entry  of  satisfaction  of  judgment. 
Eastern  Bank  v.  Taylor,  41  Ala.  93; 
Womack  v.  Sanford,  37  Ala.  445;  Salt- 
marsh  V.  Bower,  34  Ala.  613;  Hagadon 
V.  Campbell,  24  Ala.  375;  Brown  v. 
Branch  Bank,  20  Ala.  420;  Bruce  v. 
Barnes,  20  Ala.  219;  .Matthews  v.  Rob- 
inson, 20  Ala.  130;  McKissack  v.  Davis, 
i8  Ala.  315;  Faulkner  v.  Chandler,  li 
Ala.  725;  Childs  v.  Franklin,  10  Ala. 
79;  Chandler  v.  Faulkner,  5  Ala.  567; 
Lockhart  v.  McElroy,  4  Ala.  572;  Bay- 
lor V.  McGregor,  i  Stew.  &  P.  (Ala.) 
158;  State  V.  Martin,  20  Ark.  629; 
Thompson  v.  Laughlin,  91  Cal.  313; 
Wood  V.  Currey,  49  Cal.  359;  Budd  v. 
Union  Bank,  i  Houst.  (Del.)  455; 
Harding  v.  Hawkins,  141  111.  572; 
Russell  V.  Hugunin,  2  111.  562;  Campion 
V.  Friedberg,  55  111.  App.  450;  Mc- 
Ouat  V.  Cathcart,  84  Ind.  567;  Gentry 
V.  Alexander,  16  Ind.  471;  Traer  v. 
Lytle,  20  Iowa  301;  Chambers  v.  Neal, 
13  B.  Mon.  (Ky.)  256;  Gorsuch  v. 
Thomas,  57  Md.  334;  Job  v.  Walker.  3 
Md.  129;  Woodford  v.  Reynolds,  36 
Minn.  155;  Lough  v.  Pitman,  26  Minn. 
345;  Ivesz/.  Phelps,  16  Minn.  451;  Long 
V.  Shackleford,  25  Miss.  559;  Schneider 
V.  Meyer,  56  Mo.  475;  Rosenberger  v. 
Jones,  48  Mo.  App.  606;  Lowe  v.  Smith, 
23  Mo.  App.  44;  Work  v.  Northern  Pac. 
R.  Co.,  II  Mont.  513;  Broadwater  v. 
Foxworthy,  57  Neb.  406;  Manker  v. 
Sine,  47  Neb.  736;  Jones  v.  Schmidt,  55 
N.  J.  L.  504;  White  v.  Brown,  29  N.  J. 
L.  307;  Delaware,  etc.,  R.  Co.  v.  Blair, 
28  N.  J.  L.  139;  Harikinson  v.  Hum- 
mer, 12  N.  J.  L.  64;  Howard  v.  Richi- 
nan,  i  N.J.  L.  162;  Meyer  v.  Lent,-  (Ct. 
App.)  7  Abb.  Pr.  (N.  Y.)  225;  Lee  v. 
Brown,  6  Johns.  (N.  Y.)  132;  Hamlin  v. 
Boughton,  4  Cow.  (N.  Y.)  65;  Schroep- 
pel  V.  Jewell,  i  Cow.  (N.  Y.)  20S;  Mum- 
ford  V.  Stocker,  i  Cow.  (N.  Y.)  178; 
Montrait  v.  Hutchins,  (Supreme  Ct. 
Spec.  T.)  49  How.  Pr.  (N.  Y.)  105; 
Barker  ».  Crawford,  (Supreme  Ct.  Gen. 


T.)  33  N.  Y.  St.  Rep.  1000;  Van  Etten 
V.  Hasbrouck,  (Supreme  Ct.  Gen.  T.)4 
N.  Y.  St.  Rep.  803;  State  v.  Hearn,  109 
N.  Car.  150;  Foreman  v.  Bibb,  65  N. 
Car.  128;  Harper  v.  Graham,  20  Ohio 
106;  Provost  V.  Millard,  3  Oregon  370; 
Anderson  v.  Best,  176  Pa.  St.  498; 
Atkinson  v.  Harrison,  153  Pa.  St. 
472;  Riddle's  Appeal,  104  Pa.  St.  171; 
Bowser's  Appeal,  101  Pa.  St.  466;  Felt 
V.  Cook,  95  Pa.  St.  247;  Crouther  v. 
Sawyer,  2  Spears  L.  (S.  Car.)  573; 
Marsh  v.  Haywood,  6  Humph.  (Tenn.) 
210;  Smock  V.  Dade,  5  Rand.  (Va.)  639; 
Hawks  V.  Votaw,  i  Wash.  70;  Irbin  v. 
Smith,  66  Wis.  113;  Flanders  v.  Sher- 
man. 18  Wis.  575;  Cooley  v.  Gregory, 
16  Wis.  303;  Sherman  v.  Brett,  7  Wis. 
139;  Medford  v.  Dorsey,  2  Wash.  (U.  S.) 
467. 

Bequisites  of  Motion,  Generally.  —  For 
the  formal  parts  of  a  motion  in  a  par- 
ticular jurisdiction  see  the  title  Mo- 
tions, vol.  12,  p.  938. 

Actual  Payment  in  FnlL  —  In  Pennsyl- 
vania, by  reason  of  a  statute,  an  appli- 
cation to  have  a  judgment  marked 
satisfied  must  aver  that  actual  payment 
of  the  judgment  has  been  made  in  full, 
and  an  allegation  of  set-off  to  the  full 
amount  of  the  judgment  is  not  suf- 
ficient. Riddle's  Appeal,  104  Pa.  St. 
171- 

To  Satisfy  Judgment.  —  The  motion 
should  be  to  satisfy  the  judgment.  It 
is  improper  to  move  for  cancellation  of 
the  judgment.  Dibble  v.  Briggs,  28 
111.  48. 

Precedent.  —  In  Rosenberger  v.  Jones, 
48  Mo.  App.  606,  the  motion  was  in  the 
following  language: 

"  Now  comes  the  plaintiff  and  states  to 
the  court  that,  on  the  sixth  day  of  De- 
cembtr,  i8go,  a  judgment  was  rendered 
in  this  court  in  favor  of  the  defendant, 
fuliet  A.  Jones,  and  against  this  plain- 
tiff, for  %iij.20y  bearing  six  per  cent, 
interest;  that  on  the  seventh  day  of 
August,  i&g/,  the  plaintiff  paid  off  said 


828 


Volume  16. 


18166.  DISCHARGE  OF  JUDGMENTS.  18167. 

Form  No.  18166.' 
{Venue  and  title  of  court  and  cause  as  in  Form  No.  6955.^ 
And  now  comes  the  above  named  defendant,  Richard  Roe.,  by  his 
attorney,  Oliver  Ellsworth.,  and  moves  the  court  to  enter  satisfaction 
of  a  judgment  which  was  rendered  in  this  court  in  the  above  entitled 
cause,  on  the  fifteenth  day  of  May,  a.  d.  igC^i,  against  said  Richard 
Roe,  and  in  favor  oi  John  Doe,  the  plaintiff  in  said  cause,  for  the  sum 
of  five  hundred  dollars  damages  and  fifty  dollars  costs.  And  for 
reasons  therefor  says:  {stating  reasons'). 

Oliver  Ellsworth,  Attorney  for  the  Defendant. 

2.  Notice  of  Motion.^ 

Form  No.  18167.* 

{Title  of  court  and  cause  as  in  Form  No.  6955.) 
To  John  Doe,  plaintiff  in  the  above  entitled  cause: 

You  will  please  take  notice  that  on  the  fifteenth  day  of  August, 
A.  D.  \<)01,  I  filed  in  the  office  of  the  clerk  of  the  Carroll  Circuit 
Court  a  motion  to  enter  satisfaction  of  a  judgment  which  was  ren- 
dered in  said  court,  in  the  above  entitled  cause,  on  the  fifteenth  day 
of  May,  A.  D.  19^-?,  against  me,  and  in  favor  of  you,  for  the  sum  of 
five  hundred  dollars  damages  and  fifty  dollars  costs,  on  tl^e  grounds 
following,  to  wit:  {stating  grounds). 

You  will  further  take  notice  that  I  shall  present  said  motion  to 
the  said  court  on  the  first  day  of  the  Septemler  term  thereof,  to  wit, 
on  the  tenth  day  of  September,  a.  d.  \()01. 

Dated  August  30,  igOl. 

Oliver  Ellsworth,  Attorney  for  the  Defendant. 

judgment  by  paying  to  her  in  lawful  clerk  to  satisfy,  which  appeal  was  pend- 

money  %i2j,  which  amount  is  sufficient  ing  at   the  date  of  the  hearing  of  the 

to  pay  off  said  judgment,  interest,  and  motion. 

the  fee  for  acknowledging  satisfaction         1.  Indiana.  —  Horner's   Stat.    (1901), 

of  said   judgment;   that   he   then   and  §580. 

there  requested   the   defendant,  fuliet        See  also,  generally,  supra,  note  i,  p. 

A.  fones,    to  enter  satisfaction  of  said  828. 

judgment,  and  again  about  a  week  2.  Necessity  of  Notice.  —  Notice  must 
later.  Plaintiff  further  says  that  a  be  given  that  a  motion  for  the  entry  of 
reasonable  time  has  elapsed  since  the  satisfaction  of  judgment  has  been  filed, 
plaintiff  paid  off  said  judgment,  and  Armstrong  v.  Harper,  65  Ala.  523; 
since  he  requested  the  defendant, yw/iV/  Womack  v.  Sanford,  37  Ala.  445; 
y^.  y^jw^j,  to  acknowledge  satisfaction  of  Brown  v.  Branch  Bank,  20  Ala.  420; 
said  judgment,  and  ihnX.  S2i\d  fuliet  A.  Bruce  v.  Barnes,  20  Ala.  219;  McKis- 
/£>«^j  refuses  and  neglects  to  enter  satis-  sack  v.  Davis,  18  Ala.  315;  Clements 
faction  of  said  judgment.  He,  there-  v.  Crawford,  i  Ala.  531;  Baylor  v.  Mc- 
fore,  moves  the  court  to  make  an  order  Gregor,  i  Stew.  &  P.  (Ala.)  158;  State 
on  the  clerk  of  this  court,  ordering  him,  v.  Martin,  20  Ark.  629;  Thomas  v.  Rock 
the  said  clerk,  to  enter  satisfaction  of  Island  Gold,  etc.,  Min.  Co.,  54  Cal.  578; 
said  judgment  as  made  and  provided  McOuat  v.  Cathcart,  84  Ind.  567;  Lapp- 
by  statute."  ing  v.  Duffy,  65  Ind.  229;  Creekpaum 
This  motion  was  overruled,  for  the  v.  Templeton,  5  Blackf.  (Ind.)  483; 
reason  that  an  appeal  had  been  granted  Mayer  v.  Sparks,  3  Kan.  App  602; 
to  thedefendant/w/zV/^. /(?««  and  her  Lough  v.  Pitman,  26  Minn.  345;  Wad- 
co-defendant  McClure  from  the  judg-  die  v.  Dayton,  8  N.  J.  L.  174;  Howard 
ment,  which  it  was  the  object  of  the  v.  Richman,  i  N.  J.  L.  162;  Matter  of 
movant  to  have  the  court  require  the  Beers,   5  Robt.  (N.  Y.)  643;   Briggs  v, 
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3.  Order  Granting:  Motion.^ 

Form  No.  i  8 1  6  8  .' 

{Commencing  as  in  Form  No.  6958,  and  continuing  down  to  *) 
the  aforesaid  motion  is  sustained  by  the  court,  and  it  is  therefore 
ordered  that  the  judgment  heretofore  rendered  in  this  court  in  the 
above  entitled  cause,  to  wit,  on  the  tenth  day  of  May,  a.  d.  i^Ol, 
against  the  said  Richard  Roe  and  in  favor  of  the  ^2i\^John  Doe,  for 
the  sum  oi  five  hundred  dollars  damages  and  y^/Zy  dollars  costs  of  suit, 
be  and  the  same  is  hereby  decreed  and  adjudged  satisfied,  and  it  is 
hereby  ordered  that  the  clerk  of  this  court  make  the  following 
indorsement  on  the  margin  of  said  judgment,  to  wit,  "Ordered  by 
the  Carroll  Circuit  Court  satisfied,  on  \h^  fifteenth  day  of  September, 
A.  D.  i<)01,"  and  that  said  indorsement  be  signed  by  said  clerk.  And 
it  is  further  ordered  that  at  the  time  of  making  said  indorsement  the 
said  clerk  enter  satisfaction  in  the  judgment  docket  of  this  court,  in 
the  manner  above  indicated. 

And  it  is  further  ordered  that  the  said  Richard  Roe  recover  of  and 
from  the  said  John  Doe  the  costs  of  this  motion. 

II.  PROCEEDINGS  TO  SET  ASIDE  SATISFACTION. 
1.  By  Bill  or  Complaint.^ 

Form  No.  i8i  69.^ 

JohnDo^e     )  j^  Chancery. 

RicharTRoe.  )  ^^'^^  C^^^^^'  ^^- 

To  the  Chancellor  of  the  State  of  Delaware: 

Thompson.  20  Johns.  (N.  Y.)  294;  Fore-  under  the  code  will  lie  to  cancel  or 
man  v.  Bibb,  65  N.  Car.  128;  Melan  v.  vacate  the  entry  of  satisfaction  of  a 
Smith,  134  Pa.  St.  649;  Flanders  z/.  Sher-  judgment.  Stuart  v.  Peay,  21  Ark. 
man,  i8  Wis.  575.  117;  Bressler  v.  Martin,  133  111.  278; 
For  the  formal  parts  of  a  notice  of  Barrett  v.  Lingle,  33  111.  App.  650;  Bur- 
motion  in  a  particular  jurisdiction  see  ney  f.  Hunter,  32  111.  App.  441;  Free- 
the  title  Motions,  vol.  12,  p.  938.  man  v.  Paul,  105   Ind.  451;  Travellers' 

1.  Order.  —  When  it  appears  that  the  Ins.  Co.  v.  Chappelow,  83  Ind.  429; 
judgment  has  been  satisfied,  the  court  Kercheval  v.  Lamar,  68  Ind.  442; 
will  order  satisfaction  to  be  entered.  Stewart  v.  Armel,  62  Ind.  593;  Reish 
State  V.  Martin.  20  Ark.  629;  Campion  v.  Thompson,  55  Ind.  34;  Winter  v. 
V.  Friedberg,  55  111.  App.  450;  Dibble  Kansas  City  Cable  R.  Co.,  73  Mo.  App. 
f.  Briggs,  28  111.  48;  Traer  z/.  Lytle,  20  173;  Kley  v.  Healy,  149  N.  Y.  346; 
Iowa  301;  Gorsuch  z/.  Thomas,  57  Md.  Gonce  v.  McCoy,  loi  Tenn.  587;  Keith 
334;  Schneider  v.  Meyer,  56  Mo.  475;  v.  Proctor,  8  Baxt.  (Tenn.)  i8q;  Evans 
Delaware,  etc.,  R.  Co.  v.  Blair,  28  v.  Holt,  4  Baxt.  (Tenn.)  389;  Smith  v. 
N.J.  L.  139;  Foreman  v.  Bibb,  65  N.  Car.  Hinson,  4  Heisk.  (Tenn.)  250:  Sommer- 
128;  Melan  v.  Smith,  134  Pa.  St.  649.  hill   v.   Cartwright,   7  Humph.  (Tenn.) 

For  the  formal  parts  of  an  order  in  a  461;    Shannon    v.    WooUard,     12    Lea 

particular  jurisdiction  consult  the  title  (Tenn.)  663;   Bradsdaw  v.   Bratton,  96 

Orders,  vol.  13,  p.  356.  Va.  577. 

2.  Indiana.  —  Horner's  Stat.  (1901),  §  For  the  formal  parts  of  a  bill  in  equity 
580.  or  a  complaint  in  a  particular  jurisdic- 

See  also,  generally,  supra,  note  i,  p.  tion  see  the  titles  Bills  in  Equity,  vol. 
828.  3,  p.  417;  Complaints,  vol.  4,  p.  1019. 

8.  Bill  or  Complaint.  —  A  bill  in  4.  See,  generally,  supra,  note  3,  this 
equity    or    a    complaint    or    petition     page. 
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Humbly  complaining,  showeth  unto  your  Honor,  John  Doe  of 
Kent  county  and  state  of  Delaware,  as  follows: 

1.  That  Richard  Roe,  the  defendant,  by  reason  of  loans  and 
advances  of  money  made  by  your  orator  at  divers  times  to  the  said 
defendant,  became  indebted  to  your  orator  to  the  amount  of  sixteen 
hundred  dollars. 

2.  That  the  said  defendant  desiring  a  further  loan  or  advance  of 
four  hundred  dollars  from  your  orator,  proposed  to  execute  and 
deliver  to  your  orator  his  judgment  bond  conditioned  for  the  pay- 
ment of  two  thousand  dollars,  which  sum  of  two  thousand  dollars  was 
to  be  made  up  of  the  sum  of  sixteen  hundred  dollars  heretofore  loaned 
and  advanced,  and  the  sum  oi  four  hundred  dollars  which  he  desired 
to  borrow  of  your  said  orator.  And  your  orator  not  having /^«r 
hundred  dollars  to  supply  the  demand  of  the  said  defendant,  agreed 
to  make  his  promissory  note  payable  to  the  order  of  the  said 
defendant  for  the  said  sum  oi  four  hundred  dollars,  payable  at  some 
future  day,  the  date  whereof  is  unknown  to  your  orator.  And  your 
orator,  in  pursuance  of  said  understanding  or  agreement,  made  and 
delivered  unto  the  said  defendant  his  promissory  note  ior  four  hun- 
dred dollars,  payable  at  some  future  day  as  aforesaid,  whereby  the 
said  defendant  might  raise  that  amount  of  money  by  negotiating  said 
promissory  note.  And  the  said  defendant,  in  pursuance  of  said 
understanding,  executed  and  delivered  his  judgment  bond,  with  war- 
rant of  attorney,  authorizing  the  confession  of  judgment,  dated  on 
\.\\^  second  day  oi  January,  a.  d.  \W0,  conditioned  for  the  payment 
of  two  thousand  dollars,  with  interest  from  date,  which  included  the 
said  sum  of  sixteen  hundred  dollars  and  also  the  amount  of  said 
promissory  note. 

3.  That  your  orator,  in  pursuance  of  the  said  warrant  of  attorney 
annexed  to  the  bond  mentioned  in  the  next  preceding  paragraph, 
caused  judgment  to  be  entered  thereon  for  the  penal  sum  oi  four 
thousand  dollars,  conditioned  for  the  payment  of  the  real  sum  or  debt 
of  t7vo  thousand  dollars  on  the  second  day  oi  January,  A.  d.  \2>90,  in 
the  Superior  Court  for  the  state  of  Delaware,  in  and  for  Kent  county, 
against  the  said  defendant,  and  for  the  sum  also  of  three  dollars  and 
seventy-seven  cents  costs;  the  said  judgment  being  No.  200  as  of  the 
January  term  of  said  Superior  Court,  a.  d.  \W0.  And  your  orator 
craves  leave  to  produce  and  exhibit  at  the  hearing  of  this  cause  the 
record  of  said  judgment,  or' a  certified  copy  thereof,  and  prays  that 
the  same  may  be  taken  as  and  for  a  part  of  this  his  bill  of  complaint. 

4.  That  your  orator,  after  the  making  of  the  said  note,  and  the 
execution  and  delivery  of  said  bond,  made  a  partial  payment  of  about 
twenty  dollars  on  the  said  promissory  note  mentioned  in  paragraph  "^" 
of  this  bill. 

5.  That  in  the  month  of  February,  A.  D.  iZ90,  the  said  defendant 
represented  and  alleged  to  your  orator  that  he  was  about  to  sell  one 
of  the  farms  or  tracts  or  parcels  of  land  upon  which  the  said  judg- 
ment was  a  lien,  and  requested  that  your  orator  satisfy  the  judg- 
ment aforesaid  entered  on  the  bond  aforesaid  in  pursuance  of  the 
warrant  of  attorney  aforesaid;  and  promised  to  pay  to  your  orator 
out  of  the  proceeds  of  the  sale  of  said  land  the  accumulated  interest 
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on  said  judgment  and  the  sum  of  eight  hundred  dollars  in  part  pay- 
ment of  the  said  principal  sum  which  said  judgment  represents. 
And  also  the  further  sura  of  one  hundred  dollars  which  John  Smith 
owed  to  your  orator  upon  a  note  for  the  payment  of  which  the  said 
defendant  was  surety.  And  the  said  defendant  further  promised 
and  agreed  to  secure  the  payment  of  the  residue  of  the  said  judg- 
ment by  a  new  bond  with  warra  it  of  attorney,  upon  which  judgment 
was  to  be  entered,  and  a  lien  thereby  made  upon  the  other  lands  of 
said  defendant.  And  your  orator  further  says,  that  confiding  in  the 
promises,  agreements  and  statements  made  to  your  orator  by  the 
said  defendant,  and  moved  by  the  earnest  entreaty  and  request  of 
the  said  defendant,  your  orator  did  enter  satisfaction  on  the  record 
of  the  judgment  aforesaid  on  the  tenth  day  of  February,  a.  d.  \W0. 
And  your  orator  craves  leave  to  produce  and  exhibit  at  the  hearing 
of  this  cause  the  record  showing  said  satisfaction,  or  a  certified  copy 
thereof,  and  prays  that  the  same  may  be  taken  as  and  for  a  part  of 
this  his  bill  of  complaint. 

6.  And  your  orator  further  says  that  the  said  defendant  did  not,  and 
has  not,  since  the  entry  of  satisfaction  on  the  record  of  said  judg- 
ment as  aforesaid,  paid  any  part  of  the  said  judgment,  nor  has  he  in 
any  manner  secured  the  payment  thereof  to  your  orator.  Neither 
has  he  paid  the  said  note  owing  from  the  said  John  Smith  to  your 
orator,  in  which  the  said  defendant  is  surety. 

7.  And  your  orator  further  says  that  this  defendant,  as  he  believes, 
has  not  sold  and  conveyed  to  any  person  any  part  of  his  real  estate, 
and  that  he  never  intends  so  to  do,  as  your  orator  now  believes, 
and  that  the  representations  and  allegations  made  by  the  said 
defendant  to  your  orator  in  regard  to  the  said  pretended  sale  of  his 
real  estate  and  a  payment  of  a  part  of  the  said  judgment,  and  the 
securement  of  the  balance  thereof  as  aforesaid,  and  the  payment  of 
the  said  note  v^\i\c\\  John  Smith  owed  to  your  orator,  in  which  the 
said  defendant  is  surety,  were  made  with  a  fraudulent  intent  and 
purpose  of  procuring  the  entry  of  satisfaction  on  the  record  of  said 
judgment  by  your  orator  without  paying  the  same  or  any  part  thereof. 

8.  Your  orator  further  expressly  says  and  avers  that  the  entry  of 
satisfaction  on  the  record  of  the  judgment  aforesaid  was  procured 
by  the  express  fraud  of  the  said  defendant. 

9.  That  after  waiting  a  reasonable  time  after  the  entry  of  satisfac- 
tion on  the  record  of  said  judgment  as  aforesaid,  your  orator  called 
upon  the  said  defendant  for  the  payment  of  the  accumulated  interest 
upon  said  judgment  and  eight  hundred  dollars  of  the  principal  or  real 
sum  thereof,  and  also  the  said  sum  of  one  hundred  dollars  which  the 
said  John  Smith  owed  to  your  orator,  for  which  the  said  defendant 
was  surety,  and  to  secure  the  balance  which  would  then  be  due  on 
said  judgment  after  the  payment  of  the  interest  and  part  of  the  prin- 

'  cipal  aforesaid,  in  accordance  with  the  terms  and  understanding  of 
the  agreement  and  statements  made  to  and  with  your  orator  by  the 
said  defendant.  All  of  which  the  said  defendant  absolutely  and 
positively  refused  to  do,  and  that  the  said  defendant  wholly  refused 
and  neglected  to  perform  his  part  of  the  said  agreement. 

10.  Your  orator  further  says,  that  at  the  time  of  the  execution  of 
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the  said  satisfaction  upon  the  record  of  said  judgment,  said  judg- 
ment was  a  lien  upon  all  the  lands  and  tenements  of  the  said  defendant 
situated  in  Kent  county  aforesaid,  and  in  equity  is  still  a  lien  upon 
said  lands  and  tenements. 

And  the  complainant  prays  as  follows: 

1.  That  the  satisfaction  entered  upon  the  record  of  the  judgment 
aforesaid  may  be  decreed  null  and  void,  and  that  said  satisfaction  be 
cancelled  and  stricken  off. 

2.  That  a  preliminary  injunction  may  be  issued  restraining  the 
said  defendant  from  mortgaging,  incumbering  or  conveying  the 
lands  and  premises  situated  in  Kent  county  aforesaid  upon  which 
said  judgment  was  a  lien  at  the  time  the  said  satisfaction  was  entered 
upon  the  record  of  said  judgment  as  aforesaid;  and  also  from  mort- 
gaging, incumbering  or  conveying  in  anywise  any  lands  and  tene- 
ments situated  in  Kent  county  aforesaid  which  the  said  defendant 
has  acquired  subsequent  to  the  entry  of  said  satisfaction. 

3.  That  the  complainant  may  have  such  further  and  other  relief  as 
the  nature  of  the  case  may  require. 

4.  That  a  subpoena  may  issue  for  the  said  Richard  Roe  as  defend- 
ant in  this  cause. 

Datiiel  Webster,  Solicitor  and  of  Counsel  for  Complainant. 
State  of  Delaware,  \ 
Kent  County.  ) 

Be  it  remembered  that  on  this  third  day  oi  July,  a.  d.  \W0,  per- 
sonally came  before  me,  John  Marshall,  Register  in  Chancery  in  and 
for  Kent  county,  John  Doe,  the  complainant  in  the  foregoing  bill  of 
complaint,  who  having  been  by  me  duly  sworn  according  to  law, 
doth  depose  and  say,  that  what  is  contained  in  the  foregoing  bill  of 
complaint  so  far  as  the  same  relates  to  his  own  act  and  deed  is  true 
of  his  own  knowledge,  and  that  which  relates  to  the  acts  and  deeds 
of  others,  he  believes  to  be  true.  John  Doe. 

Sworn  and  subscribed  to  before  me  the  day  and  year  aforesaid. 

John  Marshall,  Register  in  Chancery, 


Form  No.  i  8  i  7  o . 

Supreme  Court,  Chemung  County. 


■] 


Seymour  Lowman,  as  administrator  of  the 
goods,  chattels  and  credits  of  Charles  G. 
Judd,  deceased, 

against 

The  Elmira,  Cortland  and  Norther  ti  Railroad 

Company. 

The  plaintiff  complains  of  the  defendant  and  alleges: 
I.   Upon  information  and  belief,  that  at  the  times  hereinafter  men- 
tioned the  above  named  defendant  was,  and  still   is,  a  domestic  cor- 

1.  This  is  the  form  of  complaint  in  and   setting   aside   the    satisfaction  of 

Lowman    v.    Elmira,   etc.,    R.   Co.,   85  judgment,    and     this    judgment    was 

Hun  (N.  Y.)  188,  154  N.  Y.  765.  and  is  affirmed   in   the   appellate   division  of 

copied   from    the   records.      Judgment  the  supreme  court  and  in  the  court  of 

was   entered    after    trial   at  a   special  appeals, 
term   of   the   supreme  court   vacating 
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poration,  duly  created  and  organized  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York. 

II.  That  on  or  about  the  ^Jflh  day  of  October,  iS85,  Charles  G.  Judd, 
the  plaintiff's  intestate,  then  being  in  the  employ  of  defendant  as  a 
brakeman,  and  being  engaged  in  his  duties  as  such  brakeman  upon 
one  of  defendant's  trains,  was  killed  by  reason  of  the  negligence  of 
defendant  in  not  properly  providing  said  train  with  brakemen  suf- 
ficient in  number  and  competent  to  manage  and  control  the  trains, 
and  by  reason  of  the  brakes  being  insufficient  and  the  tracks  and 
switches  being  improperly  constructed  and  located. 

III.  That  the  said  Charles  G.  /uddd'ied  intestate,  leaving  one  infant 
child  him  surviving,  and  on  the  3d  day  of  March,  iS86,  limited 
letters  of  administration  upon  the  estate  of  the  said  Charles  G.  Judd 
were  duly  issued  and  granted  to  Hurd  B.  Judd,  by  the  surrogate  of 
the  county  of  Chemung,  appointing  the  said  Hurd B.  Judd  adminis- 
trator of  the  estate  of  said  Charles  B.  Judd,  for  the  sole  purpose  of 
prosecuting  an  action  against  the  above  named  defendants  for  caus- 
ing the  death  of  said  intestate,  and  the  letters  of  administration  so 
issued  contained  a  provision  restraining  the  said  Hurd  B.  Judd,  the 
administrator  thereby  appointed,  from  a  compromise  of  the  said 
action,  and  the  enforcement  of  any  judgment  recovered  thereon 
until  the  further  order  of  the  surrogate.  A  copy  of  said  letters  of 
administration  is  hereto  annexed,  marked  Exhibit  '■'■A  "  and  is  made 
a  part  of  this  complaint. 

IV.  That  thereupon  the  said  Hurd  B.  Judd  duly  qualified  as  such 
administrator  and  entered  upon  the  discharge  of  his  duties  as  such, 
and  in  the  discharge  of  his  duties  he  commenced  an  action  in  the 
Supreme  Court  of  this  state  in  favor  of  Hurd  B.  Judd,  as  adminis- 
trator of  the  goods,  chattels  and  credits  of  Charles  G.  Judd, 'deceased, 
against  the  Elmira,  Cortland  and  Northern  Railroad  Company  upon 
the  cause  of  action  for  causing  the  death  of  said  intestate  as  herein- 
before stated,  which  action  was  the  same  which  Hurd  B.  Judd  was 
appointed  administrator  to  bring. 

That  in  said  action  such  proceedings  were  taken  and  had  that  on 
the  29th  day  of  October,  iS86,  a  judgment  was  duly  given,  rendered 
and  entered  in  the  Chemung  county  clerk's  office  in  favor  of  the 
plaintiff  and  against  the  defendant  for  %J^,000.00  damages,  and 
%SI^9.31  costs,  making  in  all  %If.,3Jfi.Sl,  the  judgment  roll  in  which 
action  was  duly  filed  and  judgment  entered  and  docketed  in  said 
Chemung  county  clerk's  office  on  that  day,  to  which  roll  reference  is 
hereby  made  and  t-he  same  is  to  be  taken  as  part  of  this  complaint 
the  same  as  if  fully  set  out  herein. 

V.  That  thereafter,  and  on  or  before  the  26th  day  oi  June,  i8<?7, 
the  defendant,  without  right  or  authority  so  to  do,  entered  into  an 
agreement  with  plaintiff  in  said  judgment,  or  his  attorney,  whereby 
to  compromise  and  settle  said  cause  of  action  and  the  judgment  so 
recovered  thereon,  together  with  a  certain  claim  represented  by  said 
attorney  for  plaintiff  in  said  suit  in  favor  of  other  parties  against  the 
defendant,  for  a  sum  less  than  the  full  amount  of  said  judgment  and 
said  claim,  and  in  making  such  settlement  there  was  no  agreement 
or  understanding  as  to  how  much  was  paid  upon  the  same  judgment,  or 
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how  much  was  paid  upon  such  other  claim,  but  they  were  compro- 
mised and  settled  together  and  a  certain  sum  paid  for  both  together. 

VI.  That  in  pursuance  to  such  agreement  of  compromise  and 
settlement,  a  certain  paper  in  form  and  purporting  to  be  a  satisfac- 
tion piece  for  said  judgment  was  executed  hy  Jacob  Schwartz,  us 
plaintiff's  attorney,  and  filed  in  the  Chemung  county  clerk's  office  on 
the  26th  day  oi  July,  i887,  and  the  clerk  of  said  county  entered  upon 
the  dockets  in  his  office  opposite  the  docketing  of  said  judgment 
that  a  satisfaction  of  said  judgment  was  filed,  and  said  judgment 
thereupon  became  satisfied  upon  the  said  docket.  A  copy  of  said 
satisfaction  piece  so  filed  is  hereto  annexed,  marked  Exhibit  "  B." 

VII.  That  such  compromise,  settlement  and  satisfaction  was 
wholly  unauthorized  and  in  direct  violation  of  this  injunction 
contained  in  said  letters  of  administration,  and  plaintiff  is  informed 
and  believes  that  both  the  defendant  and  the  person  who  executed 
said  satisfaction  piece  well  knew  of  the  said  injunction,  and  intend- 
ing to  violate  the  same,  made  such  agreement  of  compromise  and 
executed  said  satisfaction. 

VIII.  That  thereafter,  upon  proceedings  duly  instituted  therefor 
in  Surrogate' s  Court  of  Chemung  county,  such  proceedings  were  duly 
taken  and  had  that  the  said  Hurd  B.  Judd  was  duly  removed  from 
office  as  administrator  of  the  goods,  chattels  and  credits  of  said 
Charles  G.  Judd,  deceased,  and  this  plaintiff  was  duly  appointed  the 
administrator  and  letters  of  administration  upon  the  estate  of  said 
Charles  G.  Judd  were  duly  issued  to  the  plaintiff,  which  letters  bear 
date  the^ri-/day  of  November,  iS92,  and  plaintiff  has  duly  qualified 
and  entered  upon  the  discharge  of  his  duties  as  such  administrator. 

IX.  That  no  part  of  the  moneys  paid  upon  such  compromise  or 
settlement  has  ever  come  into  the  hands  of  this  plaintiff,  and  no  part 
thereof  has  ever  been  used  for  the  benefit  of  the  estate  of  said  decedent. 

Wherefore  plaintiff  demands  judgment  of  this  court, 
First.  That  the  said  satisfaction  piece,  executed  by  Jacob  Schwartz, 
as  attorney  for  the  plaintiff,   and  filed  in   Chemung  county  clerk's 
office,  be  vacated  and  set  aside. 

Second.  That  the  entry  upon  the  docket  of  judgments  in  Chemung 
county  clerk's  office  reciting  the  filing  of  such  satisfaction  piece  be 
vacated  and  set  aside,  and  that  the  said  judgment  and  lien  thereof 
be  revived. 

Third.  That  the  plaintiff  may  have  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper,  with  costs  of  this  action. 
Baldwin  dr*  Baldwin,  Plaintiffs'  Attorneys, 
302  East  Water  Street,  Elmira,  N.  Y. 
(  Verification.  )* 

2.  By  Motion.2 

1.  Verification.  —  For  a  form  of  verifi-  541;  Martin  v.  State  Bank,  20  Ark.  636; 
cation  in  a  particular  jurisdiction  see  Cramer  v.  Tittle,  79  Cal.  332;  Haggin 
the  title  Verificatio.ns.  v.  Clark,  61  Cal.  i;  Morton  v.  Superior 

2,  Motion.  —  A  motion  lies  to  set  aside  Ct.,  65  Cal.  496;  Thomas  v.  Rock  Island 
or  cancel  the  entry  of  the  satisfaction  of  Gold,  etc.,  Min.  Co.,  54  Cal.  578; 
a  judgment.  Chapman  v.  Cowles,  41  Turnan  v.  Temke,  84  III.  286;  Seymour 
Ala.  103;  Aicardi  v.  Robbins,  41  Ala.  z/.  Haines,  104  111.  557;  Barrett  z/.  Lingle, 
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a.  Notice  of  Motion.' 

Form  No.  i  8  i  7  i  .* 

New  York  Supreme  Court,  County  of  Kings. 
Emma  Roberts,  plaintiff, 
against 
The  Union  Elevated  Railroad  Company, 
defendant. 
Please  take  notice  that,  upon   the   annexed    affidavits   of  Emma 
Roberts  and  Stephen  M.  Hoye,  which  are  herewith  served  upon  you, 
and  upon  all  the  pleadings  and  proceedings  herein,  a  motion  will  be 
made  at  a  special  term  of  this  court,  to  be  held  at  the  county  court- 
house in  the  city  of  Brooklyn,  in  and  for  the  county  of  Kings,  on  the 
13th  day  oi  June,  iS93,   at  10  o'clock  A.  m.  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  an  order  setting  aside  the 
satisfaction  of  judgment  in  the  above  entitled  action,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  S9th  day  of  April, 
iS93.     That  Stephen  M.  Hoye,  attorney  for  plaintiff,  be  allowed  to 
tax  his  costs  and  enter  judgment  therefor,  and  that  he  have  execu- 
tion thereon,  and  that  deponent  have  such  other  and  further  relief 
as  may  be  just  and  equitable. 
Dated  Brooklyn,  June  5,  1 2>93. 
Yours,  etc.,  Stephen  M.  Hoye, 

Attorney  for  Plaintiff,  189  Montague  Street, 
Brooklyn,  N.  V. 
To  Hoadly,  Lauterback  &*  Johnson,  Attorneys  for  Defendant, 
22  William  Street,  New  York. 


33  111.  App.  650;  Farmer  v.  Sasseen,  63 
Iowa  no;  Chapman  v.  Blakeman.  31 
Kan.  684;  McNeal  v.  Hunt,  6  Kan. 
App.  670;  Potter  V.  Hunt,  63  Mich.  242; 
Cohen  v.  Camp,  46  Mo.  179;  Magwire 
V.  Marks,  28  Mo.  193;  Laughlinz/.  Fair- 
banks, 8  Mo.  367;  Phillips  V.  Kuhn,  35 
Neb.  187;  Faughnan  v.  Elizabeth,  58 
N.  J.  L.  309;  Ackerman  v.  Ackerman, 
44  N.  J.  L.  173;  Harrison  v.  Maxwell, 
44  N.  J.  L.  316;  Keogh  v.  Delany,  40 
N.  J.  L.  97;  Blumenthal  v.  Anderson, 
91  N.  Y.  171;  McGregor  v.  Comslock, 
28  N.  Y.  237;  Rooney  v.  Second  Ave.  R. 
Co.,  18  N.  Y.  368;  Snead  v.  Rhodes,  2 
Dev.  &  B.  L.  (19  N.  S.  N.  Car.)  386; 
Bernstein  v.  Demmler,  (Supreme  Ct. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  285;  Fitz- 
simons  v.  Fitzsimons,  79  Hun  (N.  Y.) 
13;  Commercial  Telegram  Co.  v.  Smith, 
57  Hun  (N.  Y.)  176;  Bensen  v.  Perry,  17 
Hun  (N.  Y.)  16;  Bebee  v.  New  York 
Bank,  i  Johns.  (N.  Y.)  529;  Mitchell  v. 
Piqua  Club  Assoc.  (Supreme  Ct.  Spec. 
T.)  15  Misc.  (N.  Y.)  366;  Guliano  v. 
Whitenock,  (C.  PI.  iSpec.  T.)  9  Misc. 
(N.  Y.)  562;  Howett  V.  Merrill  (Supreme 
Ct.  Gen.  T.)  i  N.  Y.  Supp.  894:  Ander- 
son V.  Nicholas,  4  Robt.  (N.  Y,)  630; 


Whitesell  v.  Peck,  etc.,  Co.,  165  Pa.  St. 
571;  McCune  v.  McCune,  164  Pa.  St. 
611;  Miller  v.  Preston,  154  Pa.  St.  63; 
Rand.  v.  King,  134  Pa.  St.  641;  Read's 
Appeal,  126  Pa.  St.  415;  Townsend  v. 
Smith,  20  Tex.  465 ;  Tudor  v.  Taylor.  26 
Vt.  444;  Voell  V.  Kelly,  64  Wis.  504; 
Scheer  ^^  Keown,  34  Wis.  349;  Flanders 
V.  Sherman,  18  Wis.  575;  U.  S.  v. 
Biggert,  70  Fed.  Rep.  38. 

1.  Necessity  of  Notice.  —  Notice  of 
motion  is  necessary  in  proceedings  by 
motion  to  set  aside  satisfaction  of  judg- 
ment. Martin  v.  State  Bank,  20  Ark. 
636;  Hitchcock  V.  Caruthers.  100  Cal. 
100;  Thomas  v.  Rock  Island  Gold,  etc., 
Min.  Co.,  54  Cal.  578;  Henly  v.  Hast- 
ings, 3  Cal.  341;  Seymour  v.  Haines, 
104  111.  557;  Cohen  v.  Camp,  46  Mo.  179; 
Laughlin  v.  Fairbanks,  8  Mo.  367;  Phil- 
lips V.  Kuhn,  35  Neb.  187;  Blackburn  v. 
Clarke,  85  Tenn.  506;  Wilburn  v.  Mc- 
Collom.  7  Heisk.  (Tenn.)  267;  Hayes  z/. 
Cartwright,  6  Lea  (Tenn.)  139. 

For  the  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  see 
the  title  Motions,  vol.  12,  p.  938. 

2.  This  is  the  form  of  notice  of  motion 
in  Roberts  v.  Union  El.  R.  Co.,  84  Hun 
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b.  Affidavit  Supporting  Motion.' 
(1)  Of  Plaintiff. 

Form  No.  18172.' 

New  York  Supreme  Court,  County  of  Kings. 

Emma  Roberts,  plaintiff,  )      .  «•  j     •       r    ^ 

^r^^ir^U  f    Affidavit  of  Emma 


against  ^  >?  a    / 

TAe  Union  Elevated  Railroad  Co.,  defendant.  *  Kol?erts 

State  of  Neiu  York,  . 

'  '-  ss. 


[ 


County  of  Kings. 

Emma  Roberts,  being  duly  sworn,  says  she  is  the  plaintiff  herein. 

That  during  the  early  part  of  last  spring  a  notice  was  received  by 
deponent  from  lVillia?n  H.  Grace,  of  corner  Gray  and  Willoughby 
streets,  Brooklyn,  asking  deponent  to  call  upon  him  to  give  to  him 
the  right  to  settle  her  claim  against  the  defendants.  Deponent  called 
upon  said  Grace.  He  asked  for  the  privilege  to  collect  the  judg- 
ment herein.  He  informed  deponent  he  thought  he  could  collect 
the  judgment  from  the  company.  Deponent  then  authorized  him 
to  do  so.  Afterwards  defendants  gave  to  Grace  a  check  for  %115 
and  deponent  believes  she  signed  a  satisfaction  of  said  judgment. 

Deponent  has  collected  no  other  or  further  sum  herein,  and  one- 
third  of  the  amount  she  so  collected  was  retained  by  said  Grace. 
She  has  had  personally  no  dealings  or  transactions  with  defendants 
or  their  agents  or  attorneys,  and  has  collected  no  costs  herein,  only 
her  damages  herein  of  %1T5,  as  she  understands  it. 

Emma  Roberts. 

Sworn  to  before  me  this  15th  day  oi  June,  i893. 

A.  P.  Batie,  Notary  Public,  Kings  County. 

(2)  Of  Attorney  of  Plaintiff. 
Form  No.  i  8173.' 

New  York  Supreme  Court. 
County  oi  Kings. 

Emtna  Roberts,  plaintiff,  )        Affidavit  of 

The  Union  Elevated  Railroad  Company,  defendant.  )       ^  •        y  • 

State  of  Ne7v  York,  j 
City  of  Brooklyn,       V  ss. 
County  of  Kings,       ) 

Stephen  M.  Hoye,  being  duly  sworn,  deposes  and  says,  that  he  was 
the  attorney  for  the  plaintiff  in  the  above  entitled  action;  that  said 
action  was  commenced  by  the  service  of  a  summons  upon  the  defend- 
ant. The  Union  Elevated  Railroad  Company,  2S\.di  that  all  of  the  papers 

(N.  Y.)  437.  and  is  copied  from  the  2.  This  is  the  form  of  affidavit  sup- 
records.  The  motion  was  granted.  porting  the  motion  in  Roberts  v.  Union 
1.  For  the  formal  parts  of  an  affida-  El.  R.  Co.,  84  Hun  (N.  Y.)  437,  and  is 
vit  in  a  particular  jurisdiction  see  the  copied  from  the  records.  The  motion 
title  Affidavits,  vol.  i,  p.  548.  was  granted. 
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and  pleadings  herein  were  duly  prepared  by  deponent,  and  that  said 
action  was  duly  tried  by  the  Hon.  Edgar  M.  Cullen^  one  of  the  jus- 
tices of  this  court,  at  the  trial  term,  on  the  9th  day  oi  June,  i2>92\ 
that  a  verdict  was  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $175.00  and  that  plaintiff's  costs  were  duly 
taxed  at  $73.11,  and.  that  judgment  was  duly  entered  therefor;  that 
defendant  duly  served  notice  of  appeal  from  said  judgment  on  the 
7M  day  of  November,  i892,  and  served  their  exception  upon  the  j^rst 
day  oi  February,  iS93,  and  served  their  prepared  case  on  appeal  on 
the  second  day  of  March,  iS93,  and  served  a  notice  of  settlement, 
returnable  on  the  30th  day  of  Apri/,  iS93;  that  on  or  about  the  29th 
day  of  April,  \2>93,  the  attorneys  for  the  railroad  company  went  to 
said  Emma  Roberts,  this  plaintiff  herein,  and  by  threats  and  other- 
wise induced  her  to  sign  a  satisfaction  of  said  judgment  on  payment 
of  %175.00,  the  amount  of  the  verdict  therein,  and  that  said  judg- 
ment was  satisfied  of  record  on  the  29th  day  of  April,  iS93.  That  said 
settlement  and  satisfaction  was  without  the  knowledge  or  consent  of 
this  deponent;  that  deponent's  fees,  costs  and  disbursements  in  the 
above  entitled  action  have  not  been  paid  to  deponent  by  either  plain- 
tiff or  defendant  herein,  and  deponent  is  informed  and  believes  that 
said  costs  are  now  in  the  hands  of  the  defendant  herein,  and  they  have 
not  paid  said  costs  to  the  plaintiff  herein. 

Wherefore  deponent  asks  for  an  order  setting  aside  the  satisfaction 
of  said  judgment  purporting  to  be  satisfied  on  the  29th  day  of  April, 
i893,  and  that  this  deponent  be  allowed  to  tax  his  costs  herein,  and 
for  such  other  and  further  relief  as  to  this  court  may  seem  just  and 
proper,  together  with  the  costs  of  this  motion. 

Stephen  M.  Hoye. 

Sworn  to  before  me  this  5th  day  oi  June,  \893. 

Wm.  C.  Stratton,  Commissioner  of  Deeds, 
City  of  Brooklyn. 

e.  Order  Granting  Motion.' 

Form  No.  i  8  i  7  4 .» 

At  a  Special  Term  of  the  Supreme  Court,  held  in  the  County  Court 
House,  in  the  city  of  Brooklyn,  in  and  for  the  county  of  Kings,  on 
the  12th  day  oi  July,  iS93. 

Present  —  Hon.  Edgar  M.  Cullen,  Justice. 

Emma  Roberts,  plaintiff,  \ 

against  |-  Order. 

The  Union  Elevated  Railroad  Company,  defendant.  ) 

A  motion  having  been  made  in  the  above  entitled  action,  before 
the  Hon.  Edgar  M.  Cullen,  sitting  at  a  Special  Term  of  this  court, 
on  the  12th  day  oi  July,  iS93,  for  an  order  setting  aside  a  certain 
satisfaction  of  judgment,  entered  in  the  above  entitled  action  and 

1.  For  the  formal  parts  of  an  order  in  erts  v.  Union  El.  R.  Co.,  84  Hun  (N. 
a  particular  jurisdiction  see  the  title  Y.)  437,  and  is  copied  from  the  records. 
Orders,  vol.  13.  p.  356.  The  order  was  affirmed. 

2.  This  is  the  form  of  order  in  Rob- 
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filed  in  the  office  of  the  clerk  of  Kings  county,  on  the  29th  day  of 
Aprils  i89S,  and  that  Stephen  M.  Hoye,  plaintiff's  attorney,  herein  be 
allowed  to  retax  his  costs  and  enter  judgment  therefor  and  to  have 
execution  thereon,  and  after  hearing  Stephen  M.  Hoye  in  support  of 
said  motion,  and  Hoadly,  Lauierback  &*  Johnson  in  opposition  thereto, 
and  after  due  deliberation  thereon,  it  appearing  to  my  satisfaction 
that  Emma  Roberts,  the  plaintiff  herein,  received  one  hundred  and 
seventy-five  dollars  ($i7<5),  the  amount  of  her  verdict  against  the  defend- 
ant, and  that  her  attorney's  costs  of  seventy-three  and  11-100  dollars 
(%73.11),  as  taxed,  have  not  been  paid  to  her  or  Stephen  M.  Hoye, 
her  attorney  herein,  and  that  said  attorney  has  a  lien  upon  the  judg- 
ment in  this  action,  to  the  amount  of  his  taxable  costs  therein;  now, 
on  motion  of  Stephen  M.  Hoye,  it  is  ordered,  that  the  satisfaction  of 
judgment,  entered  herein,  be  set  aside  to  the  extent  of  seventy- 
three  and  11-100  doWaxs  ($73.11),  plaintiff's  attorney's  taxed  costs, 
and  he  is  allowed  to  collect  the  same  and  to  have  execution  against 
the  defendants  therefor. 

Dated  Brooklyn,  N.  Y.,  July,  12th,  iS9S. 

(Entered)  E.  M.  Cullen. 

III.  PROCEEDINGS  TO  SET  OFF  ONE  JUDGMENT  AGAINST  ANOTHER.^ 


1.  Set-off  of  Judgment.  —  The  court 
may  on  motion  order  one  judgment  to 
be  pleaded  as  a  set-off  to  another. 
Scott  V.  Rivers,  r  Stew.  &  P.  (Ala.)  24; 
Haskins  v.  Jordan,  123  Cal.  157;  Jones 
V.  Chalfant,  55  Cal.  505;  Porter  v.  Lis- 
com,  22  Cal.  430;  Skrine  v.  Simmons, 
36  Ga.  402;  Colquitt  v.  Bonner,  2  Ga. 
155;  Quick  V.  Durham,  115  Ind.  302; 
Puett  V.  Beard,  86  Ind.  172;  Carter  v. 
Compton,  79  Ind.  37;  Heavenridge  v. 
Mondy,  49  Ind.  434;  Brooks  v.  Harris, 
41  Ind.  390;  Hill  V.  Brinkley,  10  Ind. 
102;  Davidson  v.  Geoghagan,  3  Bibb 
(Ky.)  233;  Merrill  v.  Souther,  6  Dana 
(Ky.)  305;  Peirce  v.  Bent,  69  Me.  381; 
New  Haven  Copper  Co.  v.  Brown,  46 
Me.  418;  Greene  v.  Hatch,  12  Mass. 
195;  People  V.  Circuit  Judge,  39  Mich. 
2r;  Lindholm  v.  Itasca  Lumber  Co.,  64 
Minn.  46;  Hunt  v.  Conrad,  47  Minn. 
557;  Wyvell  V.  Barwise,  43  Minn.  171; 
Irvine  v.  Myers,  6  Minn.  562;  Temple 
V.  Scott,  3  Minn.  419;  Chase  v.  Wood- 
ward, 61  N.  H.  79;  Phillips  V.  MacKay, 
54  N.  J.  L.  319;  Terney  v.  Wilson.  45 
N.  J.  L.  282;  Schantz  v.  Kearney,  47 
N.  J.  L.  56;  Brookfield  v.  Hughson, 
44  N.  J.  L.  285;  Brown  v.  Hendrickson, 
39  N.  J.  L.  239;  Coxe  V.  State  Bank,  8 
N.  J.  L.  172;  Scholle  v.  Pino,  9  N.  Mex. 
393;  Alexander  v.  Durkee,  xi2  N.  Y. 
655;  Purchase  v.  Bellows,  (N.  Y.  Super. 
Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  105; 
Ross  V.  Hicks,  11  Barb.  (N.   Y.)  481; 


Smith  V.  Briggs,  9  Barb.  (N.  Y.) 
252;  Turner  v.  Satterlee,  7  Cow.  (N. 
Y.)  480;  Cooper  v.  Bigalow,  i  Cow.  (N. 
Y.)  206;  Cooke  V.  Smith,  7  Hill(N.  Y.) 
186;  Spencer  v.  Barber,  5  Hill  (N.  Y.) 
568;  Graves  v.  Woodbury,  4  Hill  (N. 
Y.)  559;  Noxon  V.  Gregory,  (Supreme 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  339; 
Simpson  v.  Hart,  i  Johns.  Ch.  (N.  Y.) 
91;  Utica  Ins.  Co.  v.  Power,  3  Paige 
(N.  Y.)  365;  DeFiganiere  v.  Young,  2 
Robt.  (N.  Y.)  670;  Gihm  v.  Fryatt,  2 
Sandf.  (N.  Y.)  638;  Smith  v.  Lowden, 

1  Sandf.  (N.  Y.)  696;  People  v.  New 
York  C.  PI.,  13  Wend.  (N.  Y.)  649; 
Story  V.  Patten,  3  Wend.  (N.  Y.)  331; 
Curlee  v.  Thomas, 74  N.  Car.  51;  Holmes 
V.  Robinson,  4  Ohio  90;  Diehl  v.  Fries- 
ter,  37  Ohio  St.  473;  Horton  v.  Miller, 
44  Pa.  St.  256;  Burns  v.  Thornburgh, 
3  Watts  (Pa.)  78f  Best  v.  Lawson,  i 
Miles  (Pa.)  11;   Duncan  v.  Bloomstock, 

2  McCord  L.  (S.  Car.)  318;  Williams  v. 
Evans,  2  McCord  L.  (S.  Car.)  203;  Duff 
V.  Wells,  7  Heisk.  (Tenn.)  17;  Ruther- 
ford V.  Crabb,  5  Yerg.  (Tenn.)  112; 
Hadley  v.  Hickman,  i  Yerg.  (Tenn.) 
501;  Rix  V.  Nevins,  26  Vt.  384;  Cona- 
ble  V.  Bucklin.  2  Aik.  (Vt.)  221;  Taylor 
V.  Williams,  14  Wis.  155;  Sowles  v. 
Witters,  40  Fed.  Rep.  413;  Philipson 
V.  Caldwell,  6  Taunt.  176;  Glaister  v. 
Hewer,  8  T.  R.  69;  Mitchell  v.  Oldfield, 
4T.  R.  123. 
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1.  Motion.! 

Form  No.  18175.* 

(Precedent  in  Makepeace  v.  Coates,  8  Mass.  451.)* 

\Suffolky  ss.  Superior  ZQ^xv\.. 

Royal  Makepeace 

against 

John  Coates. 

Motion  for  Set-off  of  Judgment.]* 

Now  the  said  Makepeace  moves  the  court  here,  that  so  much  of 

the  judgment  rendered  in  his  favor  in  his  action  against  the  said 

Coates^  in  this  court  during  the  present  term,  as  shall  be  equal  to 

the  debt  and  the  costs  of  suit  recovered  by  said  Coates  in  this  action, 

may  be  set  off  against  the  same,  and  that  all  further  proceedings 

therein  may  be  stayed,  upon  his  entering  on  his  record  a  remittitur 

of  so  much  of  the  damages  recovered  by  him  in  said  first-mentioned 

action. 

\Royal  Makepeace^ 
By  his  Attorney,  Jeremiah  Mason."^ 

2.  Order  Grantingf  Motion.^ 

Form  No.  18176. 

(Precedent  in  Moody  v.  Towle,  5  Me.  415.)*  . 

\(Title  of  court  and  cause  as  in  Form  No.  518.')]'' 

And  now  on  motion  of  defendant's  counsel,  and  examination  of 
the  facts  therein  stated,  which  motion  is  filed  in  the  case,  it  appears 
to  the  court  that  the  sum  now  due  upon  the  note  declared  on 
amounts  to  $511.14,  and  that  the  plaintiff  has  an  equitable  and  bene- 
ficial interest  therein  to  the  amount  of  $176;  leaving  a  balance  in 
which  he  has  no  such  interest  amounting  to  $335.14;  the  interest  in 
which  belongs  to  the  said  David  B.  Moor;  and  it  further  appears  to 
the  court  that  the  said  Towle.,  at  the  Court  of  Common  Pleas  held  at 
Bangor  in  and  for  said  county  of  Penobscot.,  at  the  October  term,  1 8^7, 
recovered  a  judgment  against  said  Moor  for  the  sum  of  %418.88.,  the 
interest  on  which  being  added  thereto,  the  whole  amounts  to  %Jt98.03. 
Whereupon  it  is  ordered  by  the  court  here  that  the  said  sum  of 
$335.1^  be  and  the  same  is  hereby  set  off  against  so  much  of  the  said 
sum  of  $498.03,  thereby  paying  and  discharging  that  amount  of  the 
defendant's  judgment  against  said  Moor.     And  it  is  thereupon  con- 

1.  For  the  formal  parts  of  a  motion  in  4.  The  matter  enclosed  by  [  ]  will  not 
a   particular    jurisdiction    consult   the     be  found  in  the  reported  case. 

title  Motions,  vol.  12,  p.  938.  5.  For  the  formal  parts  of   an  order 

2.  Massachusetts. —  Rev.  Laws  (1902),  in  a  particular  jurisdiction  consult  the 
c.  177,  §  27.  title  Orders,  vol.  13,  p.  356. 

See  also  supra,  note  i,  p.  839.  6.  See,  generally,  supra,   note    i,   p. 

3.  No  objection  was  made  to  the  form     839. 

of  this  motion,  but  the  motion  was  re-        7.  The  matter  to  be  supplied  within 
fused,  it  being  held  that  the  case  was     [  ]  will  not  be  found  in   the   reported 
not  one  where  the  court  ought  to  inter-     case. 
fere  by  a  summary  proceeding. 
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sidered  by  the  court  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  %n6  and  no  more;  and  that  the  execution  issue  for  that  sum 
accordingly. 

\i^Signature  of  judge  as  in  Form  No.  518. ')\^ 

Form  No.  i  8  i  7  7.' 

(  Title  of  court  and  cause  as  in  Form  No.  6957. ) 

Upon  reading  and  filing  {Here  enumerate  the  motion  papers')  together 
with  satisfactory  proof  of  service  of  said  notice  of  motion  and  papers 
upon  Oliver  Ellsworth^  attorney  for  Richard  Roe,  the  defendant  above 
named,  and  upon  reading  and  filing  {Here  specify  papers,  if  any,  filed 
by  the  defendant  in  opposition  to  the  motion'),  and  upon  \\t2C[\x\^  Jeremiah 
Mason,  attorney  for  the  above  named  plaintiff,  in  argument  in  sup- 
port of  said  motion,  and  Oliver  Ellsworth,  attorney  for  the  above 
named  defendant,  (or  no  one  appearing)  in  opposition,  and  after  due 
deliberation  being  had  thereon:  Now,  upon  motion  of  Jeremiah  Mason^ 
attorney  for  said  plaintiff. 

Ordered,  that  the  judgment  recovered  in  the  Supreme  Court  of  the 
state  of  New  York,  at  the  trial  term  thereof,  held  within  and  for  the 
county  of  Suffolk,  on  the  tenth  day  of  September,  a.  d.  \<^00,  by  Richard 
Roe  against  John  Doe,  in  an  action  in  said  court  between  Richard Roe^ 
plaintiff,  and  y^//«  Doe,  defendant,  for  the  sum  oifive  huftdred doWsLTSy 
be  set  off  and  deducted,  with  interest  thereon  to  the  date  of  this 
order,  from  the  judgment  recovered  in  this  court  at  a  trial  term 
thereof,  on  the  tenth  day  of  March,  ig02,  by  John  Doe  against  Richard 
Roe,  in  an  action  therein  between  John  Doe,  plaintiff,  and  Richard 
Roe,  defendant,  for  the  sum  of  one  thousand  do\\a.rs,  and  the  interest 
due  thereon  to  the  date  of  this  order,  and  that  the  clerk  of  this  court 
correct  the  docket  of  the  said  last  mentioned  judgment  by  reducing 
the  said  last  mentioned  judgment  to  the  sum  oi  five  hundred  and  ten 
dollars,  to  bear  interest  from  the  date  of  this  order,  and  that  the 
said  Richard  Roe  pay  to  the  said  John  Doe  ten  dollars,  the  costs  of 
this  motion,  and  it  is  further  ordered  that  the  said  John  Doe  have 
execution  for  the  said  sums,  amounting  to  five  hundred  and  thirty  dol- 
lars and  fifty  cents, 

Enter:  John  Marshall,  J.  S.  C. 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  I,  p. 
[]  will  not  be  found  in  the  reported  case.     839. 
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SCANDALOUS    MATTER. 

See  the  titles  IMPERTINENCE,  vol.  9,  p.    554;  REDUNDANT 
AND  IRRELEVANT  MATTER,  vol.  15,  p.  906. 


SCHOOLS  AND   SCHOOL  DISTRICTS. 

y 

By  Harold  N.  Eldridge. 

I.  CIVIL  PROCEEDINGS,  843. 

1.  Against  School  District  or  Officers,  843. 

a.  By  Contractor,  to  Recover  for  Materials  and  Labor  Fur' 

nished  in  the  Building  of  a  School-house,  844. 

b.  By  Janitress  of  School  Building,  for  Damages  for  Unlaw- 

ful Discharge,  845. 

c.  By  Pupil,  to  Recover  Damages  for  Exclusion  from  School^ 

846. 

d.  By  Teacher,  848. 

(1)  7".!?  Recover  for  Services  Rendered,  848. 

(2)  For  Writ  of  Mandamus,  853. 

(«)   To  Compel  County  Superintendent  to  Examine 

Her,  853. 

aa.  Petition,  853. 

bb.   Order  Granting  Writ,  854. 
{b)   To  Compel  Comptroller  of  City  to  Countersign 

Draft  for  Salary,  855. 

aa.  Petition,  855. 

bb.   Order  to  Sho7V  Cause,  856. 

cc.   Order  Granting  Writ,  857. 

dd.    Writ,  857. 

e.  To  Recover  on  Obligation  Given  for  Money   Borrowed 

for  the  Purpose  of  Building  School-house,  858. 
».  By  Inhabitants  of  School  District,  to  Have  Boundaries  of  School 
District  Changed,  859. 
II.  CRIMINAL  PROSECUTION,  860. 

1.  Against  School  District  Treasurer, for  Embezzling  School  Money^ 

860. 
8.  Against  Teacher,  for  Permitting  Text-books  Other  than  Those 
Prescribed  by  Law  to  be  Used  in  School,  861. 

CROSS-REFERENCES. 

For  a  Form  of  Declaration  on  a  Bond  of  Treasurer  of  School  District, 
see  the  title  BONDS  AND  UNDERTAKINGS  ^ACTIONS 
ON),  vol  3,  p.  528. 
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For  a  Form  of  Writ  of  Certiorari  to  Review  Proceedings  of  School 

Trustees,  see  the  title  CERTIORARI,  vol.  4,  Form  No.  3363. 
For  a  Form  of  Criminal  Complaint  for  Disturbance  of  a  School  Meeting 

see  the  title  DISTURBING  MEETING,  vol.  6,  Form  No. 

7762. 
For  a  Form  of  Indictment  Against  the  Clerk  of  a  School  District  for 

Embezzlement,  see  the  title  EMBEZZLEMENT,  vol.  7,  Form 

No.  8309. 
For  a  Form  of  Indictment  for  Selling  Intoxicating  Liquors  Near  a 

School  Building,  see  the  title  INTOXICATING  LIQUORS, 

vol.  10,  Form  No.  11634. 
For  Forms  in  Proceedings  to    Commit  Juvenile    Offenders   to  Reform 

School,  see  the  title  JUVENILE  OFFENDERS,  vol.    10,  p. 

1 106. 
For  other  Forms  in   Proceedings  by  Mandamus  affecting  Schools  and 

School  Districts,  see  the  title  MANDAMUS,  vol.  11,  p.  767. 
For  a  Form  of  Complaint  Against  the  Owner  of  School  Pretnises  for 

Injuries  Sustained  by  an  Itifant  on  Account  of  an  Unguarded 

Hole  on  Such  Premises,  see  the  title  NEGLIGENCE,  vol.  13, 

Form  No.  14364. 
For  Forms  relating  to  Sale  of  School  Lands,   see  the   title  PUBLIC 

LANDS,  vol.  15,  Forms  Nos.  i673_s,  ^6756. 
For  Forms  in  Proceedings  by  Quo  Warranto  affecting  Schools  and  School 

Districts,  see  the  title  QUO  WARRANTO,  vol.  15,  p.  213. 
See  also  the  GENERAL  INDEX  to  this  Work. 


I.  CIVIL  PROCEEDINGS. 

1.  Agrainst  School  District  or  Officers.^ 

1.  Requisites  of  Complaint,  Declaration  A    township    mentioned     by    name 

or  Petition,  (Generally. —  For  the   formal  without     the     designation      "school" 

parts  of  a  complaint,  declaration  or  pe-  must    be    understood    to  mean  a   civil 

tition  in  a  particular  jurisdiction  con-  township  and   not  a  school  township, 

suit   the   titles  Complaints,  vol.  4,  p.  McLaughlin  ».  Shelby  Tp.,  52  Ind.  114. 

1019;  Declarations,  vol.  6,  p.  244.  In  Noblesville  v.  McFarland,  57  Ind. 

School   Township,  How  Sued.  —  In  In-  335.    the  court   says:   "We   think   the 

diana,  where  every  civil  township  is  a  complaint    is    good.      It    shows    very 

school  township  for  school  purposes,  a  clearly,    by    its  allegations   and    aver- 

suit  on  a  cause  of  action  against  the  ments,  that  'The Town  of  Noblesville' 

school  township  must  be  in  the  name  is  sued  in  its  character  of  a  school  cor- 

of  such  school  township  and  not  in  the  poration.     'The  Town  of  Noblesville' 

name  of  the  civil  township.     Wilcoxon  is    the    name  of  the  civil  corporation, 

V.  Bluffton,  153  Ind.  267;  Noblesville  i/.  and  the  statute  declares  that  every  such 

McFarland,   57  Ind.  335;  Jackson  Tp.  incorporated  town  shall  be  a  '  munici- 

V.  Barnes,  55  Ind.  136;  McLaughlin  v.  pal  corporation  for  school  purposes,  by 

Shelby  Tp.,  52  Ind.  114;  Carmichael  v.  the  name  and  style  of  the  civil  ***  town, 

Lawrence,   47   Ind.    554.     And    where  *  *  *  and  by  such  name  may  contract 

the    suit   is    in   the  name   of   the   civil  and  be  contracted  with,'  etc.     Sec.  4,  i 

township,  an   allegation  that  it  is   "  a  R.  S.  1876,  p.   780.     But  it  is  necessary 

corporation  for  the   purposes   of  com-  in  contracting,  and  in  suing  and  being 

mon  schools"  does  not  render  the  ac-  sued,  that  the  character  in  which  it  is 

tion  one  against  the  school  township,  acting  and  being  acted  upon  should  be 

but  is  a  mere  descHptio  personce.     Jack-  shown  *  *  * 

son  Tp.  V.  Barnes,  55  Ind.  136.  There  are,   we  think,  two  modes  in 
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a.  By  Contractor,  to  Recover  for  Materials  and  Labor  Furnished  in  the 
Building  of  a  School-house. 

Form  No.  i8i  78.> 
(Oliver's  Prec.  (2d  ed.)  297.) 

State  of  Maine. 

Penobscot.,  ss.  —  To  the  Sheriff  of  our  respective  Counties,  or  either 
of  their  Deputies. 

We  command  you  to  summon  the  Inhabitants  of  the  town  of  Dexter 
to  appear  before  our  Justices  of  the  Supreme  Judicial  Court,  next  to 
be  holden  at  Bangor  within  and  for  our  said  county  of  Penobscot,  on 
^&  first  Tuesday  of  October^  ''■9OI,  then  and  there  in  our  said  court  to 
answer  Mxxto  John  Doe  of  Dexter  aforesaid  in  a  plea  of  the  case;  for 
that  one  Atwood  J.  Cobb.,  and  Samuel  S.  Ireland,  at  said  Dexter,  on 
(^stating  time),  being  a  committee  of  the  said  inhabitants  for  building  a 
middle  school-house  in  Seiid  Dexter,  and  being  duly  authorized  by  said 
inhabitants,  for  that  purpose  and  in  their  behalf,  to  contract  for 
materials  and  labor,  suitable  for  building  the  same,  and  to  draw 
orders  on  the  treasurer  of  said  inhabitants  for  payment  of  the  same; 
the  said  Atwood  J.  Cobb  and  Samuel  S.  Ireland,  a  committee  as  afore- 
said, authorized  as  aforesaid,  then  and  there,  in  consideration  that 
the  plaintiff,  at  their  request,  had  sold  and  delivered  to  them,  for  the 
use  of  the  said  inhabitants,  the  frame  of  the  middle  school-house  in 
said  Dexter,  and  raised  the  same,  of  the  value,  so  raised,  of  five  hun- 
dred dollars,  by  their,  the  said  Atwood  J.  Cobb  and  Samuel  S.  Ireland's 
order  in  writing,  of  that  date,  by  them  signed,  did  direct  J.  Willis 
Haines,  Esq.,  then  and  there  treasurer  of  the  said  inhabitants,  and 
yet  their  treasurer,  to  pay  the  plaintiff  on  demand,  the  sum  oi  five 
hundred  doWars,  of  the  moneys  of  the  said  inhabitants,  for  the  said 
frame  and  raising  the  same,  which  order  the  plaintiff  thereafterward, 

which    this  character   *   *   *    may   be  was  such  as  the  district  might  incur, 

shown:     i.   By  designating  the  charac-  School    Dist.    No.    16,    etc.,    v.    School 

ter,    by   prefixing   an   adjective  to  the  Dist.  No.  9.  12  Neb.   241.     And  where 

name,  as  '  The  School  Town  of  Nobles-  the  petition  alleges  that  the  money  was 

ville.'     2.   By  averments   in  the   com-  "  paid,  laid  out  and  expended  "  for  the 

plaint,  such  as  are  made  in  this,  that  it  use  of  the  defendant,   it  is   defective, 

contracted,  and  is  suing  or  being  sued.  School    Dist.    No.   16,    etc.,    v.    School 

in  its  character  of  a  school  corporation,  Dist.  No.  9,  12  Neb.  241. 

by  its  corporate  name.     In  such  case,  Presenting    Claim    to    Directors.  —  In 

the  judgment  and  its  execution  would  Iowa,  by  reason  of  a  statute  requiring 

follow  the  averments  in  the  complaint  claims  against  a   school  district  to  be 

and  be  governed  thereby.  first  presented  to  the  board  of  directors 

The   cases  in  our  Teports  authorize  before  a  suit  can  be  maintained,  a  peti- 

the  inference  that  either  of  the  modes  tion    based    upon   a    claim    against   a 

we  have  suggested  will  suffice."  school  district  must  allege  such  pres- 

Incorporation  of  District. — In  Missouri,  entation.       Pierson     v.     Independent 

by  reason   of  the    general    school  law  School  Dist.,  106  Iowa  695. 

making   all    school    districts   corpora-  Alleging  Agency. — A  complaintagainst 

tions,  it  is  not  necessary  to  allege  the  a   school  corporation   need   not  allege 

incorporation     of     a     school     district,  that  the  acts  complained  of  were  com- 

School  Dist.  No.  4  v.  Holmes,   53  Mo.  mitted  by  agents  of  such  corporation, 

App.  487.  but  may  allege  them  to  have  been  done 

Authority  to  Incur  Indebtedness.  —  The  by   the    corporation    itself.     Gould    v. 

plaintiff  in  his  pleading  must  state  facts  Eagle  Creek  School  Dist.,  7  Minn.  203. 

showing  that  the  alleged  indebtedness  1.  See,  generally,  supra,  note  i,  p.  843. 
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on  {stating  time),  presented  to  the  said  treasurer,  and  requested  pay- 
ment thereof;  and  the  said  treasurer  hath  neglected  and  still  neglects 
and  refuses  to  pay  the  same;  by  reason  of  all  which,  and  of  law,  the 
said  inhabitants  became  liable;  and  thereafterwards,  on  the  same  day, 
in  consideration  thereof,  promised  the  plaintiff  to  pay  him  the  same 
sum  oi  five  hundred  dollars  on  demand;  yet,  though  requested,  the 
said  inhabitants  have  never  paid  the  said  sum,  nor  any  part  thereof. 
To  the  damage  {concluding  as  in  Form  No.  69J^0). 

b.  By  Janitress  of  School  Building,  for  Damages  for  Unlawful  Discharge. 

Form  No.  18x79.' 

Supreme  Court,  Queens  County. 
Margaret  E.  Furcell,  plaintiff, 
against 
Long  Island  City,  defendant. 
The  plaintiff  appearing  herein  by  /.  Newtown  Williams,  her  attor- 
ney, complains  against  the  defendant  and  alleges: 

I.  That  during  all  the  time  hereinafter  mentioned  the  defendant 
was,  and  now  is,  a  domestic  corporation,  and  a  municipal  corporation 
created  by  and  existing  under  the  provisions  of  chapter  461  of  the 
Laws  of  187 1,  entitled  "  An  act  to  revise  the  charter  of  Long  Island 
City"  and  the  acts  supplemental  thereto  and  amendatory  thereof. 

II.  That  the  Board  of  Education  of  Long  Island  City  and  the 
teachers  of  the  schools  of  the  fifth  ward  of  Long  Island  City  are,  and 
form  a  part  of  the  municipal  government  of  the  defendant,  and  are 
the  servants  and  agents  of  the  defendant  in  matters  pertaining  to 
the  care  and  management  and  conduct  of  the  public  schools  of 
defendant  located  in  Long  Island  City  under  said  charter  and  the 
amendments  thereof. 

III.  That  on  or  about  the  5th  day  of  September,  iW2,  the  defendant, 
by  and  through  the  superintendent  of  public  schools,  and  under  and 
in  pursuance  of  a  resolution  duly  passed  at  a  regular  special  meeting 
of  the  defendant's  servants  and  agents,  the  Board  of  Education  of 
Long  Island  City,  on  or  about  the  said  day,  duly  appointed  this 
plaintiff  janitress  of  the  public  school  known  as  the  new  Fifth  Ward 
School  of  the  said  defendant,  in  the  said  city  of  Long  Island  City,  for 
the  ensuing  year,  to  wit,  from  August  31st,  i2>92,  to  August  3 1st,  i89S, 
at  the  salary  of  $55.00  per  month;  and  gave  plaintiff  in  addition  to 
the  said  salary  of  %55.00  per  month,  without  charge  and  as  a  part  of 
her  compensation  as  such  janitress,  the  use  of  a  certain  living  apart- 
ment, and  coal  and  light  to  be  furnished  by  the  defendant  through 
its  said  servant  and  agent,  the  Board  of  Education  of  Long  Island 
City;  said  appointment  commencing  on  the  31st  day  oi  August,  iW2, 
and  to  continue  for  the  period  of  one  year,  or  twelve  months,  and  to 
expire  on  the  Slst  day  oi  August,  i893,  and  the  school  trustees  of  the 
said  Fifth  Ward  School  duly  ratified  and  confirmed  the  said  appoint- 

1.  This  is  the  form  of  complaint  in     records.     There  was  a  judgment  for  the 
Purccll  V.  Long  Island  City,  91   Hun     plaintiff,  which  was  affirmed. 
(N.  Y.)  271,   and   is   copied   from   the        See,  generally,  supra,  note  i,  p.  843. 
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ment  of  plaintiff  as  janitress  as  aforesaid  for  the  term  and  at  the 
salary  aforesaid. 

IV.  That  the  plaintiff  accepted  said  appointment  as  janitress  of 
said  school  for  the  said  term  of  one  year  at  the  salary  aforesaid,  and 
at  once  entered  upon  the  duties  and  performance  of  said  contract 
immediately  upon  receiving  said  appointment  and  employment  of 
and  from  said  defendant  by  and  through  its  agents  and  servants,  the 
Board  of  Education  of  Lo7ig  Island  City,  the  Superintendent  of  Public 
Instruction  of  said  city,  and  the  said  school  trustees  of  said  Fifth 
Ward  School  ratified  and  confirmed  as  aforesaid,  and  plaintiff  duly 
performed  and  fulfilled  each  and  every  part  of  her  part  of  said  con- 
tract with  the  defendant,  by  and  through  its  aforesaid  servants  and 
agents,  and  performed  the  duty  of  janitress  of  said  school. 

V.  That  on  or  about  the  28th  day  of  February,  iS93,  the  defendant, 
by  and  through  its  servants  and  agents,  the  said  school  trustees  of 
said  Fi/th  Ward  School  of  said  Long  Is/and  City,  without  cause,  reason, 
or  provocation,  discharged  the  plaintiff  from  her  said  employment  as 
janitress  of  the  said  new  Fifth  Ward  School  of  defendant,  and  from 
and  ever  since  that  day  the  defendant  and  its  aforesaid  servants  and 
agents  have  refused  to  permit  plaintiff  to  perform  her  part  of  said 
contract  with  defendant,  although  plaintiff  at  all  times,  between  the 
time  of  her  said  unlawful  discharge  on  February  28th,  iS93,  and  the 
expiration  of  her  said  contract  August  31,  i&95,  was  ready  and  will- 
ing to  perform  her  part  of  said  contract  with  the  defendant  and  with 
the  defendant's  aforesaid  servants  and  agents. 

VI.  That  by  reason  of  the  refusal  of  the  defendant,  its  agents  and 
servants,  the  said  trustees  of  the  said  Fifth  Ward  School  of  Long 
Island  City,  to  permit  and  allow  plaintiff  to  perform  said  contract  or 
to  pay  her  therefor,  and  by  reason  of  defendant's  improper  discharge 
of  plaintiff  from  said  employment  as  aforesaid,  plaintiff  has  sustained 
damage  in  the  sum  oi  four  hundred  and  thirty-five  dollars. 

VII.  That  heretofore,  and  in  the  month  of  April  or  May,  i89-4. 
plaintiflf  cawsed  to  be  served  an  affidavit,  a  duly  verified  proof  of  her 
aforesaid  claim  in  writing,  and  more  than  sixty  days  had  elapsed 
since  the  service  of  said  claim  on  defendant  before  the  commence- 
ment of  this  action,  but  the  same  has  not  been  audited  or  allowed  by 
defendant,  as  she  alleges  upon  information  and  belief,  and  said  claim 
of  plaintiff  against  defendant  has  not  been  paid,  or  any  part  thereof. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  %wvci  oi  four  hundred  and  thirty-five  dollars,  besides  the  costs  of 
this  action, 

/.  Neivtotvn  Williams,  Plaintiff's  Attorney, 
51  Liberty  Street,  N.  V.  City. 
(  Verification!)^ 

e.  By  Pupil,  to  Recover  Damages  for  Exclusion  from  School.* 

1.  Verification.  —  For  a  form  of  verifi-  v.  Deming,  2i  Ohio  St.  666,  it  was  held 
cation  in  a  particular  jurisdiction  see  that  the  father  of  a  child  entitled  to  the 
the  title  Verifications.  benefit  of  a  public  school  may   main- 

2.  Bight  to  Maintain  Action.  —  In  Roe  tain  an  action  against  a  school  ofiQcer 
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In  the  Circuit  Court  of 
Calloway  County,  State 
of  Missouri.  To  the 
September  Term,  a.  d. 
i8Pa 


Form  No.  i8z  80. 

John  Doe,  an  infant  under  the  age  of  twenty- 
one  years,  who  sues  by   Charles  Doe,  his 

next  friend,  plaintiff,  ' 

against 
Richard  Roe,    Samuel  Short  and    William 
West,  defendants. 

Plaintiff  states  that  he  is  a  white  person  under  twenty-one  years  of 
age  and  that  he  brings  this  action  by  Charles  Doe,  his  next  friend. 

That  School  District  No.  1,  Township  No.  Jf7,  Range  No.  9,  of 
Calloway  county,  state  of  Missouri,  is  now  and  was  at  the  times  here- 
inafter mentioned  a  body  corporate  organized  under  the  laws  of  the 
state  of  Missouri,  and  that  a  free  school  had  been  maintained  in 
said  school  district  for  the  education  of  white  children,  as  required 
by  law,  from  the  tenth  day  of  September,  iB98,  to  the  twentieth  day  of 
February,  iS99. 

That  on  the  tenth  day  of  October,  i898,  the  defendants  were  the 
duly  elected,  qualified  and  acting  directors  of  said  school  district 
and  composed  the  board  of  directors  thereof;  that  said  defendants, 
as  such  directors,  from  the  tenth  day  of  September,  iS98,  to  the  twen- 
tieth day  of  February,  iS99,  employed  a  teacher  on  behalf  of  said 
school  district,  who  from  said  tenth  day  of  September  to  the  twentieth 
day  of  February  aforesaid  was  teaching  in  said  school,  and  whose 
wages  were  paid  out  of  the  school  fund  of  said  district. 

That  on  the  Jirst  day  oi  June,  iS98,  plaintiff  became  a  resident  of 
said  school  district,  and  since  said  date  has  continued  to  be  and  is 
now  a  resident  of  said  district. 

That  on  the  tenth  day  of  September,  i898,  plaintiff  was  over  the  age 
of  six  years  and  under  the  age  of  twenty  years,  to  wit,  of  the  age  of 
fourteen  years,  and  was  a  resident  of  said  district  and  had  been  prop- 
erly enumerated  for  school  purposes  for  the  period  hereinbefore 
mentioned  at  said  school,  and  was  of  right  entitled  to  the  privileges 
of  said  school;  that  on  said  tenth  day  of  September  plaintiff  applied 
for  admission  to  said  school,  but  the  said  defendants,  acting  as  said 
directors  as  aforesaid,  by  an  order  made  and  enforced  by  said  defend- 
ants acting  as  such  directors,  wrongfully,  wilfully,  maliciously  and 

for  damages  for  wrongfully  refusing  was  within  the  school  age.  Rogers  v. 
to  allow  such  child  to  attend  the  school.  McCraw,  6i  Mo.  App.  407.  An  aver- 
But  in  Stephenson  v.  Hall.  14  Barb,  ment  that  at  the  time  the  plaintiff  was 
(N.  Y.)  222,  it  was  held  that  if  such  an  excluded  from  the  school  "she  was 
action  may  be  maintained,  which  the  over  six  and  under  twenty-one  years  of 
court  did  not  decide,  it  must  be  in  the  age"  was  held  not  to  satisfy  the  con- 
name  of  the  child  and  not  in  behalf  of  stitutional  provision  fixing  the  school 
the  parent.  And  see  McCormick  v.  age  between  the  ages  of  six  and  twenty 
Burt,  95  111.  263,  and  Rogers  z*.  McCraw,  years.  Rogers  v.  McCraw,  61  Mo. 
61  Mo.  App.  407,  where  the  action  was  App.  407. 
in  the  name  of  the  child.  Wanton  and  Malicious.  —  That  exclu- 

Beqniaites  of  Complaint,  Declaration  or  sion  of  the   child  was   wanton,  wilful 

Petition,  Oenerally.  —  See  j«/ra,  note  i,  and  malicious  must  be  alleged.    McCor- 

p.  843.  mick  V.  Burt,  95  111.  263;  Churchill  v. 

Within  Age  Limit. — \n  Missouri,  ^\k^xt.  Fewkes,  13  111.  App.  520. 

the  school  age  is  fixed  by  the  constitu-  1.  See,    generally,  supra,  note  2,   p. 

tion,  it  must  be  alleged  that  the  child  846. 
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without  cause  excluded  plaintiff  from  said  school  and  refused  and 
still  refuse  to  permit  plaintiff  to  attend  the  same,  to  the  damage  of 
plaintiff  ^z'^f  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  said  defendants  for 
the  recovery  ol  five  thousand  ^o\\zx%  damages  for  the  unlawful  exclu- 
sion of  plaintiff  from  said  school,  and  for  other  proper  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


d.  By  Teacher. 
(1)  To  Recover  for  Services  Rendered.^ 


1.  Beqnisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  See  supra,  note 
I,  P-  843. 

Incorporation  of  School  Town.  —  That 
the  defendant,  the  school  town,  was 
incorporated  need  not  be  alleged. 
Rochester  v.  Shaw,  100  Ind.  268. 

Board  of  Trustees  in  Town.  —  That 
there  was  a  board  of  trustees  of  the 
school  town,  the  defendant  in  the 
action,  need  not  be  alleged.  Rochester 
V.  Shaw,  100  Ind.  268. 

License  to  Teach.  —  That  the  plaintiff 
was  licensed  as  a  teacher  at  the  time 
contract  sued  on  was  entered  into  must 
be  alleged.  Rochester  v.  Shaw,  100  Ind. 
268;  Jackson  School  Tp.  v.  Farlow,  75 
Ind.  118;  Redman  v.  Deputy,  26  Ind. 
338;  Hamrick  v.  Board  of  Education, 
28  Kan.  385.  But  see  contra  Doyan 
V.  School  Dist.  No.  3,  35  Vt.  520. 

An  allegation  that  the  plaintiff  was 
"  prepared  and  qualified  in  every  par- 
ticular to  perform  all  the  conditions  of 
the  contract"  is  not  equivalent  to  an 
averment  that  a  license  had  been  ob- 
tained, and  is  insufhcient.  Jackson 
School  Tp.  V.  Farlow,  75  Ind.  118. 

In  Goetz  v.  School  Dist.  No.  59,  31 
Minn.  164,  an  allegation  that  the  plain- 
tiff was  "  a  duly  qualified  teacher  of  and 
in  the  public  schools  of  the  state  "  was 
held  to  include  the  fact  that  he  had  re- 
ceived the  certificate  required  by  the 
statute,  for  without  that  fact  he  could 
not  be  a  duly  qualified  teacher.  The 
court  said,  "  The  complaint  differs  from 
that  in  Ryan  v.  School  Dist.  No.  13, 
27  Minn.  433,  in  which  there  was  no 
allegation  of  the  receipt  of  the  certifi- 
cate, nor  of  any  fact  which  included  or 
was  equivalent  to  the  allegation  of 
that  fact." 

In  Illinois,  by  reason  of  the 'statute,  it 
must  be  alleged  that  the  plaintiff  pro- 
cured a  certificate  of  qualification  and 
exhibited  it  to  the  director  prior  to  the 
commencement  of  the  school.     Smith 


V.  Curry,  16  111.  147;  Casey  v.  Bald- 
ridge,  15  111.  65.  And  a  general  allega- 
tion that  the  plaintiff  is  legally  or  law- 
fully qualified  to  teach  is  not  sufficient. 
Casy  V.  Baldridge,  15  111.  65;  Stanhope 
V.  School  Directors,  42  111.  App.  570. 

Employment  by  Trustees. —  That  the 
plantiff  was  employed  by  the  trustees 
of  the  school  town  need  not  be  alleged, 
where  the  complaint  alleges  that  she 
was  employed  by  the  defendant,  the 
school  town.  "  As  the  corporation  can 
act  only  by  and  through  the  trustees 
as  its  officers  and  agents,  it  is  sufficient 
to  charge  the  employment  by  the  cor- 
poration, and  prove  it  to  have  been 
made  by  and  through  its  regular  con- 
stituted authorities."  Rochester  v. 
Shaw,  100  Ind.  268. 

Sufficient  Funds.  —  It  need  not  be  al- 
leged that  the  trustee  at  the  commence- 
ment of  the  suit  had  sufficient  funds 
belonging  to  the  school  revenue  for 
tuition,  with  which  to  pay  the  claim  of 
the  teacher.  Gay  v.  Bankston,  100  Ala. 
2S0;  Harmony  School  Tp.  v.  Moore, 
80  Ind.  276. 

Compliance  with  Statute  Authorizing 
Appeal.  —  Where  a  teacher  engaged 
for  a  specified  term  by  school  directors 
is  discharged  without  cause,  he  need 
not  aver  compliance  with  a  statute 
providing  for  an  appeal  from  such 
directors  to  the  county  superintendent. 
School  Dist.  No.  3  v.  Hale,  15  Colo. 
367- 

Matter  of  Defense.  —  Under  a  statute 
providing  that  "  the  trustees  of  each 
school  district,  and,  where  the  township 
supports  but  one  school,  the  commis- 
sioners, shall  have  power  to  employ  a 
teacher,"  etc.,  a  teacher  employed  by 
the  commissioners  need  not  allege  that 
there  is  but  one  school  supported  by 
the  township:  if  the  fact  be  otherwise, 
and  it  can  avail  the  commissioners, 
they  must  show  it.  Section  Sixteen, 
Com'rs  V.  Griswell,  6  Ala.  565. 
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Precedents  —  Sufficient. —  In  Rochester 
V.  Shaw,  loo  Ind.  268,  the  complaint 
substantially  alleged  that  the  plaintiff 
had  the  necessary  license  to  teach 
school;  that  she  was  employed  by  the 
defendant  to  teach  school;  that  she 
commenced  so  teaching  under  said 
employment;  that  she  fully  discharged 
all  the  duties  and  conditions  on  her 
part  in  accordance  with  the  terms  of 
said  agreement;  that  before  the  expi- 
ration of  the  term  of  her  said  contract 
the  defendant  discharged  her.  without 
any  cause  on  her  part.  A  demurrer  to 
this  complaint  was  overruled. 

In  Harmony  School  Tp.  v.  Moore,  80 
Ind.  276,  the  complaint  averred  in  sub- 
stance that  the  plaintiff  was  a  licensed 
teacher  of  said  county,  and  that  on  the 
seventh  day  of  May,  1879,  he  entered 
into  a  written  contract,  a  copy  of  which 
was  set  out,  with  George  W.  Engler, 
the  then  trustee  of  Harmony  School 
Township,  to  teach  the  school  in  New 
Harmony,  in  said  township,  for  the 
period  of  thirty-two  weeks,  five  days  in 
each  week,  commencing  on  the  twenty- 
ninth  day  of  September  thereafter,  for 
which  said  trustee  agreed  to  pay  him 
seven  dollars  and  fifty  cents  per  day, 
in  all,  one  thousand  two  hundred 
dollars;  that  the  plaintiff  taught  said 
school  for  seven  months,  and  was  ready 
and  willing  to  teach  it  the  remaining 
month,  but  that  Frank  D.  Bolton,  the 
then  trustee,  refused  to  allow  him  to 
teach  it  on  the  ground  that  there  was  no 
money  with  which  to  pay  him,  and  for 
no  other  cause;  that  the  plaintiff  other- 
wise fully  complied  with  the  terms  of 
his  contract,  and  that  there  was  due 
and  unpaid  thereon  the  sum  of  five 
hundred  and  seventy-five  dollars,  for 
which  he  demanded  judgment.  The 
demurrer  to  this  complaint  for  want  of 
facts  was  overruled. 

In  I  Humph.  Prec.  587,  this  form  of 
declaration  is  set  out: 

"  Albany  county,  ss:  Daniel  Small, 
plaintiff  in  this  suit,  hy  John  Church  and 
IVilliam  Fenn,  his  attorneys,  complains 
of  Walter  Low,  David  West  and  Martin 


school  district,  situate  in  the  town  of 
Watervliet,  in  the  county  of  Albany, 
known  and  distinguished  as  school  dis- 
trict number /wt?,  in  the  town  of  Water, 
vliet,  in  the  county  of  Albany  aforesaid, 
and  as  such  trustees  were  authorized 
and  empowered  to  retain  and  employ  a 
teacher  or  schoolmaster  in  and  for  said 
school  district  number  two,  and  being  so 
authorized  and  empowered,  they  the 
said  Edward  Brown,  Joh^i  Hart  and 
Daniel  Howe,  as  such  trustees  as  afore- 
said, agreed  to  and  with  the  said 
plaintiff  to  pay  him  as  a  teacher  or 
schoolmaster  in  and  for  said  school 
district  number  ttvo,  twenty-five  dollars 
per  month,  while  said  plaintiff  should 
teach  and  instruct  in  and  for  said  school 
district  number  two.  And  the  said  plain- 
tiff avers,  that  he  did  continue  to  teach 
and  instruct  in  and  for  said  school 
district  number  two,  for  a  great  length  of 
time,  to  wit,  for  the  space  of  one  year, 
whereby  the  said  Edward  Brown,  John 
Hart  and  Daniel  Howe,  as  trustees  of 
said  school  district  number  two,  became 
indebted  unto  the  said  plaintiff  in  a 
great  sum  of  money,  to  wit,  the  sum  of 
two  hundred  dollars,  and  being  so  in- 
debted, they,  the  said  Edward  Brown, 
John  Hart  and  Daniel  Howe,  as  such 
trustees  aforesaid,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  and  at  the 
place  aforesaid,  promised  to  pay,  as 
such  trustees  as  aforesaid,  to  the  said 
plaintiff  the  said  sum  of  money  when 
they,  the  said  Edward  Brown,  John 
Hart  and  Daniel  Howe,  as  such  trus- 
tees as  aforesaid,  should  be  thereunto 
afterwards  requested.  Yet  the  said 
Edward  Brown,  John  Hart  and  Daniel 
Howe,  while  they  were  such  trustees 
as  aforesaid,  and  ever  since  the  expira- 
tion of  their  said  office  as  trustees  as 
aforesaid,  have  neglected  and  refused 
to  pay  to  the  said  plaintiff  the  said  sum 
of  money,  or  any  part  thereof,  though 
often  requested  so  to  do.  And  the  said 
plaintiff  in  fact  saith,  that  after  the 
making  the  said  promises  and  under- 
takings of  the  said  Edjvard  Brown, 
Fenn,  trustees  of  school   district   num-    John  Hart  and  Daniel  Howe,  as  such 


ber  t7vo,  in  the  town  of  Watervliet,  in 
the  county  of  Albany,  defendants  in 
this  suit.  For  that  whereas  before  the 
making  of  the  several  promises  and 
undertakings  hereinafter  mentioned,  to 
wit,  on  the  twenty-fifth  day  of  September, 
one  thousand  eight  hundred  and  twenty- 
seven,  Edward  Brown,  John  Hart  and 
Daniel  Howe  were  trustees  of  a  certain 


trustees  as  aforesaid,  and  before  the 
payment  to  the  said  plaintiff  of  the  said 
sum  of  money,  or  any  part  thereof,  the 
term  of  office  as  such  trustees  of  the 
said  Edward  Brown,  John  Hart  and 
Daniel  Howe,  expired,  and  the  said 
Walter  Low,  David  West  and  Martin 
Fenn  were  duly  elected,  and  at  the  time 
of    the    filing  of   the   bill   of   the   said 


16  E.  of  F.  P.  —  54. 
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plaintiff  in  this  behalf,  are  trustees  of 
said  school  district  number  two,  in  the 
town  of  Watervliet  aforesaid,  and  be- 
came the  successors  of  the  said  Edward 
Brown,  John  Hart  and  Daniel  Howe  as 
such  trustees;  by  means  of  which  said 
several  premises  the  said  defendants, 
as  such  trustees  as  aforesaid,  became 
liable  as  such  trustees  to  pay  to  said 
plaintiff  the  sum  of  money  above  men- 
tioned, agreed  to  be  paid  by  the  said 
Edward  Brown,  John  Hart  and  Daniel 
Howe,  as  such  trustees  as  aforesaid;  and 
being  so  liable,  they,  the  said  defend- 
ants, as  such  trustees  as  aforesaid,  in 
consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
undertook  and  then  and  there  faith- 
fully promised,  as  such  trustees  as 
aforesaid,  the  said  plaintiff,  to  pay  him 
the  said  sum  of  money  when  they,  the 
said  defendants,  as  such  trustees  as 
aforesaid,  should  be  thereto  afterwards 
requested. 

Second  Count.  And  whereas  also, 
Edward  Brown,  John  Hart  and  Daniel 
Hojve,  heretofore,  to  wit,  on  the  first 
day  of  October,  one  thousand  eight  hun- 
dred and  twenty-seven,  late  trustees  of 
school  district  number  two,  at  the  town 
of  Watervliet,  in  the  county  aforesaid, 
were  indebted,  as  such  trustees  as 
aforesaid,  unto  the  said  plaintiff  in  the 
sum  of  two  hundred  dollars,  for  the 
wages  or  salary  of  the  said  plaintiff, 
before  that  time  and  then  due  and  pay- 
able by  the  said  Edward  Brown,  John 
Hart  and  Daniel  Howe,  as  trustees  of 
said  school  number  two  aforesaid,  for 
the  services  of  the  said  plaintiff,  by  him 
before  that  time  done  and  performed 
as  a  schoolmaster  or  teacher  in  and  for 
said  school  district  number  t7oo,  upon 
the  retainer  and  at  the  special  instance 
and  request  of  the  S2i.\d  Edward  Brown, 
John  Hart  a.nd  Daniel  Horve,  as  trustees 
aforesaid,  and  being  so  indebted,  they, 
the  said  Edivard  Brown,  John  Hart  and 
Daniel  Howe,  trustees- as  aforesaid,  in 
consideration  thereof,  afterwards,  to 
wit.  on  the  same  day  and  year  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there,  as  such 
trustees  as  aforesaid,  faithfully  prom- 
ised the  said  plaintiff  to  pay  him,  the 
said  plaintiff,  the  said  last  mentioned 
sum  of  money,  when  they,  the  said 
Edward  Brown,  John  Hart  and  Daniel 
Howe,  should  be  thereunto  afterwards 
requested;  by  means  of  which  said 
several  premises,  the  said  Walter  Low, 


David  West  and  Martin  Fenn,  as  trus- 
tees of  the  said  school  district  numbel 
two,  and  successors  of  the  said  Edward 
Brown,  John  Hart  &x\d  Daniel  Howe,  in 
the  said  office  of  trustees  of  the  said 
school  district  number  (ivo,  in  the  town 
of  Watervliet  aforesaid,  became  liable 
to  pay,  as  such  trustees  as  aforesaid, 
to  the  said  plaintiff,  the  said  sum  of 
money  last  mentioned,  wjien  they,  the 
said  Walter  Low,  David  West  and  Mar- 
tin Fenn, asiXMSlets  as  aforesaid,  should 
be  thereunto  requested.  Yet  the  said 
Edward  Brown,  John  Hart  and  Daniel 
Howe,  while  they  were  said  trustees  of 
said  school  district  number  two,  and  at 
all  times  since,  and  the  said  Walter 
Low,  David  West  and  Martin  Fenn, 
trustees  of  said  school  district  number 
t7uo,  and  successors  of  the  said  Edward 
Brown,  John  Hart  and  Daniel  Howe,  as 
trustees  as  aforesaid,  not  regarding 
the  said  promise  and  undertaking  of 
the  said  Edward  Brown,  John  Hart  and 
Daniel  Howe,  as  such  trustees  as  afore- 
said, but  contriving  and  fraudulently 
intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  have  not 
paid  the  said  plaintiff  the  said  sum  of 
money  last  mentioned,  or  any  part 
thereof,  though  often  requested  so 
to  do. 

Third  Count.  And  whereas  also,  Ed- 
ward Brown,  John  Hart  and  Daniel 
Howe,  heretofore,  to  wit,  on  the  seventh 
day  of  April,  one  thousand  eight  hun- 
dred and  twenty-eight,  at   the  town  of 

Watervliet,  in  the  county  of  Albany 
aforesaid,  then  being  trustees  of  school 
district    number   tivo,   in    the    town    of 

Watervliet  a.loresa.\d,  accounted  as  such 
trustees  with  the  said  plaintiff,  of  and 
concerning  divers  sums  of  money  from 
the  said  Edward  Brown,  John  Hart  and 
Daniel  Howe,  as  such  trustees  as  afore- 
said, to  the  said  plaintiff  as  a  teacher 
or  schoolmaster  in  and  for  said  school 
district  number  two  aforesaid,  before 
that  time  due  and  owing,  and  then  in 
arrear  and  unpaid;  and  upon  such  ac- 
counting the  said  Edward  Brown,  John 
Hart  and  Daniel  Howe,  as  such  trus- 
tees as  aforesaid,  were  then  and  there 
found  in  arrear  and  indebted,  as  such 
trustees  as  aforesaid,  to  the  said  plaintiff 
in  the  further  sum  of  two  hundred Aol- 
lars;  and  being  so  found  in  arrear  and 
indebted  as  such  trustees  aforesaid, 
they,  the  said  Edward  Brown,  John 
Hart  and  Daniel  Howe,  as  such  trustees 
as  aforesaid,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and 
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year  aforesaid,  and  at  the  place  afore- 
said, undertook,  and  then  and  there 
faithfully  promised,  as  such  trustees  as 
aforesaid,  the  said  plaintiff  to  pay  him 
the  said  sum  of  money,  when  they, 
the  said  Edward  Brown,  John  Hart  and 
Daniel  Howe,  as  such  trustees  as  afore- 
said, should  be  thereunto  afterwards 
requested.  Yet  the  said  Edward  Brown, 
John  Hart  and  Daniel  Howe,  while  they 
were  such  trustees  aforesaid,  and  ever 
since,  have  refused  to  pay  him,  the  said 
plaintiff,  the  said  sum  of  money,  or 
any  part  thereof,  though  often  re- 
quested so  to  do;  by  reason  of  which 
said  several  premises  the  said  defend- 
ants, as  trustees  of  said  district  number 
two,  in  the  town  of  Watervliet  afore- 
said, and  successors  of  the  sb^'xA  Edward 
Brown,  John  Hart  and  Daniel  Howe,  in 
said  office  of  trustees  of  school  district 
number  tiuo  aforesaid,  became  liable  as 
such  trustees,  to  pay  to  the  said  plain- 
tiff the  said  sum  of  money  last  men- 
tioned, when  they,  the  said  defendants, 
as  such  trustees  as  aforesaid,  should 
be  thereunto  afterwards  requested;  and 
being  so  liable,  they,  the  said  defend- 
ants, in  consideration  thereof,  after- 
wards, to  wit,  on  the  Jirst  day  of 
January,  one  thousand  eight  hundred 
and  thirty,  promised,  as  such  trustees  as 
aforesaid,  to  pay  the  said  sum  of  money 
last  mentioned,  when  they,  the  said 
defendants,  as  such  trustees  as  afore- 
said, should  be  thereto  requested. 

Fourth  Count.  And  whereas  also, 
the  said  defendants,  as  trustees  of 
school  district  number /w^,  in  the  town 
of  Watervliet,  in  the  county  of  Albany 
aforesaid,  heretofore,  to  wit,  on  the 
^rst  day  of  January,  one  thousand  eight 
hundred  and  thirty,  at  the  town  of 
Watervliet  2LioxQsa\di,  were  indebted,  as 
such  trustees  as  aforesaid,  unto  the  said 
plaintiff  in  the  sum  of  two  hundred  dol- 
lars, before  that  time  due  and  payable 
by  said  defendants  as  such  trustees  as 
aforesaid,  for  the  labor  and  service  of 
the  said  plaintiff  as  a  teacher  or  a 
schoolmaster  in  and  for  said  school 
district  number  two  aforesaid,  upon 
the  special  instance  and  request  of  the 
said  defendants,  as  such  trustees  afore- 
said, and  being  so  indebted,  they,  the 
said  defendants,  as  such  trustees  as 
aforesaid,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  and  at  the  place 
aforesaid,  undertook,  and  then  and 
there,  as  such  trustees  as  aforesaid, 
faithfully  promised   the  said   plaintiff 


well  and  truly,  to  pay  him  the  said 
sum  of  money  last  mentioned,  when 
they,  the  said  defendants,  as  such 
trustees  as  aforesaid,  should  be  there- 
unto afterwards  requested. 

Nevertheless  the  said  defendants, 
trustees  as  aforesaid,  not  regarding 
their  said  several  promises  and  under- 
takings, so  by  them  made  as  such 
trustees  as  aforesaid,  have  not  paid  the 
said  several  sums  of  money,  or  any 
part  thereof,  to  the  said  plaintiff,  though 
often  requested  so  to  do,  but  to  pay 
the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  they,  the  said  Walter 
Low,  David  West  and  Martin  Fenn, 
trustees  as  aforesaid,  have  hitherto 
wholly  refused,  and  still  do  refuse,  to 
the  damage  of  the  said  plaintiff  of  two 
hundred  dollars,  and  therefore  he  brings 
suit,"  etc. 

This  form  was  adopted  in  a  cause 
in  the  circuit  court  of  the  state  of  New 
York.  The  circuit  judge  held  that 
the  plaintiff  must  prove  either  an  ex- 
press promise  by  the  defendants  to  pay 
or  that  there  were  moneys  in  their 
hands  as  trustees  sufficient  to  pay  the 
plaintiff.  The  supreme  court  held 
neither  to  be  necessary  and  set  aside 
the  nonsuit.  Judgment  was  given  for 
the  plaintiff. 

Insufficient.  —  In  Putnam  v.  Irving- 
ton,  69  Ind.  80,  the  complaint  averred 
in  substance  that  the  defendant,  early 
in  June,  1877,  through  its  proper 
trustees,  entered  into  a  verbal  contract 
to  employ  the  plaintiff  to  teach  the 
public  school  of  said  town  for  the 
period  of  nine  months,  at  the  rate  of 
sixty  dollars  per  month,  commencing 
on  the  third  day  of  September,  1877; 
that  afterward,  on  the  twenty-sixth  day 
of  June,  1877,  said  verbal  contract  was 
reduced  to  writing,  and  signed  by 
George  W.  Julian  and  John  O.  Hopkins 
on  the  part  of  the  defendant,  the  said 
Julian  and  Hopkins  being  school  trus- 
tees of  said  school  town  of  Irvington, 
and  by  the  plaintiff  on  her  own  behalf, 
a  copy  of  which  written  agreement  was 
set  out  in  the  complaint;  that  afterward, 
on  the  twenty-fifth  day  of  August,  1877. 
the  plaintiff  was  duly  licensed  to  teach 
in  the  public  schools  of  Marion  county 
for  the  period  of  eighteen  months  by 
the  superintendent  of  public  schools  of 
said  county;  that  on  the  third  day  of 
September,  1877,  the  plaintiff  entered 
upon  the  discharge  of  her  duties  as 
teacher  under  her  contract,  but  was 
forcibly  ejected  from  the  school-house 
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Form  No.  i  8 1  8  i .  ' 
(Precedent  in  Noblesville  v.  McFarland,  57  Ind.  336.)' 

\(Venue  and  title  of  court  as  in  Form  No.  5915.) 
Julia  A.  McFarland,  plaintiff, 
against 
The  School  Town  of  Noblesville,  defendant.  ]2 

The  plaintiff  complains  of  the  defendant,  and  says,  that  said 
defendant  is  a  school  corporation,  duly  organized  under  and  pursuant 
to  the  laws  of  the  state  of  Indiana,  by  the  corporate  name  of  The 
Town  of  Noblesville.  And  she  further  says,  that,  on  the  22d  day  of 
December,  i871,  at  said  town  of  Noblesville,  she  was  employed  by 
Leonard  Wild,  Fb.  M.  Morrison  and  John  Stevenson,  who  were  then 
and  there  acting  as,  and  who  then  and  there  composed,  the  board  of 
school  trustees  for  said  corporation.  Which  said  employment,  she 
avers,  was  then  and  there  made  with  her  by  one  James  Baldwin,  who 
then  and  there  was  the  superintendent  of  the  public  schools  of  said 
corporation,  and  who  then  and  there  was  acting  as,  and  was,  the 
agent  of  said  corporation,  for  the  purpose  of  employing  this  plaintiff. 
And  the  plaintiff  avers,  that  by  said  Baldwin,  the  agent  of  said  trus- 
tees as  aforesaid,  she  was  employed  to  teach  in  one  of  the  grades  of . 
the  school  of  said  town,  known  as  the  high  school  of  said  town,  for 
the  sum  of  three  dollars  and  twenty-five  cents  per  day;  that  her  agree- 
ment and  contract  with  said  James  Baldwin,  as  agent  of  said  board 
of  school  trustees,  was  to  teach  said  school  from  date  last  aforesaid, 
to  wit,  the  22d  day  of  December,  i87i,  until  the  end  of  the  school 
year  in  which  they  were  then  engaged,  which,  as  she  was  informed 
by  said  Baldwin,  would  end,  and  which,  in  fact,  did  end,  on  the  27th 
day  oi  June,  i87^;  and  that  the  employment  of  the  plaintiff  by  said 
Baldwin  was,  at  the  time,  ratified  and  confirmed  by  said  board  of 
trustees. 

And  the  plaintiff  avers,  that,  at  the  time  she  was  employed  by  the 
said  board  of  school  trustees  of  said  town  as  aforesaid,  she  was,  by 
profession  and  occupation,  a  school-teacher,  and  had,  at  the  time, 
the  necessary  license  and  certificate  from  the  examiner  of  said  Ha7n- 
ilton  county,  Indiana;  that,  in  pursuance  of  said  agreement  and  con- 
tract, so  made  with  said  board  of  school  trustees  as  aforesaid,  she 
immediately  entered  upon  her  duties  as  teacher  in  said  high  school, 

in  which  she  was  so  employed  to  teach  that  the  defendant,  acting  through  its 
by  Sylvester  Johnson  and  William  H.  said  last  named  school  trustees,  had 
H.  Shank,  who  were  acting  and  duly  persistently  refused  to  permit  her  to 
qualified  school  trustees  of  the  defend-  act  as  such  teacher.  Wherefore  she 
ant,  and  had  become  such  school  trus-  demanded  judgment  for  six  hundred 
tees  since  the  execution  of  the  contract  dollars.  A  demurrer  to  this  complaint 
for  her  employment,  with  full  notice  of  was  sustained  because  it  showed  upon 
such  contract  and  of  the  fact  that  she  its  face  that  the  plaintiff  was  not  11- 
had  been  duly  licensed  as  a  teacher  as  censed  as  a  teacher  at  the  time  the  con- 
above  stated;  that  she  held  herself  in  tract  sued  on  was  entered  into, 
readiness  at  all  times  during  the  period  1.  A  demurrer  to  this  complaint  for 
of  time  for  which  she  had  so  obligated  want  of  sufficient  facts  was  overruled, 
hprself  to  teach,  to  perform  her  duties  2.  The  matter  enclosed  by  and  to  be 
as  teacher  under  her  said  contract,  of  supplied  within  [  ]  will  not  be  found 
all  which  the  defendant  had  notice,  but  in  the  reported  case. 
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in  which  position  she  continued  until  the  25ih  day  of  March,  \%72, 
when  she  was  informed  by  said  board  of  trustees  that  her  services 
were  not  longer  wanted  in  said  high  school,  and  that  she  would  no^ 
be  permitted  to  teach  in  said  school  any  further.  And  she  avers, 
that  said  board  of  trustees  brought  against  her  no  charge  or. 
accusation  of  any  failure  or  wrong  upon  her  part,  but,  without  any 
cause  whatever,  unlawfully  violated  said  contract  and  agreement  as 
aforesaid. 

And  she  further  avers,  that  the  date  upon  which  she  was  dismissed 
from  said  school  board,  as  aforesaid,  was  at  a  season  of  the  year 
when  she  could  not  obtain  employment  in  her  said  profession  else- 
where, and  that  she  was  compelled  to,  and  did,  lose  from  her  said 
business  all  of  the  time  from  the  date  of  her  discharge  as  aforesaid, 
until  the  end  of  said  school  year,  as  aforesaid;  and  that,  notwith- 
standing the  foregoing  contract  of  said  board  of  trustees  in  dismiss- 
ing her  as  aforesaid,  she  continued  to  hold  herself  in  readiness  to 
teach,  as  directed  tjy  the  board  of  school  trustees,  so  far  as  they 
were  in  consonance  with  the  terms  of  her  said  contract,  and  was 
ever  in  such  readiness  until  the  expiration  of  the  school  year  for 
which  she  was  employed;  that  she  has  received  for  her  services  the 
sum  of  one  hundred  and  fifty  dollars,  leaving  due  and  unpaid  the  sum 
of  two  hundred  dollars,  with  the  interest  thereon  since  the  close  of 
said  term  as  aforesaid,  which  sum  she  has  demanded  of  the  defend- 
ant, and  which  sum  defendant  refuses  to  pay. 

[Wherefore  {concluding  as  in  Form  No.  5915).]^ 

(2)  For  Writ  of  Mandamus.^ 

(a)  To  Compel  County  Superintendent  to  Examine  Her. 

aa.  Petition.* 

Form  No.  i  8  i  8  2  .< 

(Precedent  in  Stroup  v.  Beer,  25  Pa.  Co.  Ct.  I.)* 

\Mame  Stroup  )  j^  ^^^  ^^^^^  ^^  Common  Fleas  of  Clarion  County  of 

IV  ^A   Beer     \  ^^^  Naiiember  Term,  i^OO.     No.  15. 

To  the  Honorable  the  Judges  of  said  Court: 

The  petition  of  Mame  Stroup  respectfully  represents]*'  that  she  is 
by  profession  and  occupation  a  school  teacher,  and  has  been  success- 
fully engaged  in  teaching  for  two  years  last  past,  viz.,  Cremshaw 
school  No.  1,  and  in  Falls  Creek,  No.  3,  in  the  county  oi  Jefferson, 
Fa.     That  her  services  have  been  requested  by  the  directors  of  the 

1.  The  matter  enclosed  by  and  to  be  a  particular  jurisdiction  see  the  title 
supplied  within  [  ]  will  not  be  found  in     Petitions,  vol.  13,  p.  887. 

the  reported  case.  4,  Pennsylvania. — Bright.  Pur.  Dig. 

2.  For  other  forms  in   proceedings  by     (1894),  p.  344,  §  69. 

mandamus     relating    to   schools     and        5.  The   prayer  of   the   petition    was 
school  districts  see  the  title  Mandamus,     granted. 

vol.  II,  p.  767.  .6.  The  matter  enclosed  by   [  ]    will 

8.  For  the  formal  parti  of  a  petition  in     not  be  found  in  the  reported  case. 
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township  of  Mill  Creek,  in  the  county  of  Clarion,  to  teach  the  school 
known  in  said  township  as  the  McCanna  school.  That  in  pursuance 
of  the  above  request  and  in  order  to  comply  with  the  same  she 
applied  to  W.  A.  Beer,  the  superintendent  of  Clarion  county,  to 
examine  her  and  if  found  qualified  to  give  her  a  certificate  setting 
forth  the  branches  of  learning  required  by  the  act  of  assembly  of 
1854  {setti7ig  out  title  of  act  and  date  of  the  approval  thereof^.  That 
your  petitioner  further  avers  that  the  school  board  aforesaid,  in 
writing,  requested  and  demanded  that  he,  the  said  W.  A.  Beer, 
comply  with  the  above  request  and  that  he  examine  your  petitioner 
and  if  found  qualified,  to  issue  a  certificate  to  her  in  order  to  teach 
the  said  school  in  said  township,  and  that  the  same  is  now  being  held 
to  await  the  granting  of  the  certificate.  That  the  said  W.  A.  Beer 
has  refused  to  examine  your  petitioner  for  the  purpose  aforesaid, 
and  still  does  refuse  wrongfully  and  unjustly  as  your  petitioner 
believes.  That  your  petitioner  avers  that  she  now  has  a  certificate 
issued  by  R.  B.  Teitrick,  superintendent  of  y^(?r.f<?«  county,  and  that 
he,  the  said  R.  B.  Teitrick,  as  well  as  your  petitioner,  requested  him, 
the  said  W.  A.  Beer,  to  issue  a  certificate  from  the  grades  men- 
tioned in  the  said  certificate,  all  of  which  he  then  and  there  refused; 
whereby  your  petitioner  is  unable  to  enter  upon  the  duties  of 
teaching  said  school.  Wherefore  your  petitioner  is  without  other 
adequate  and  specific  remedy  at  law  aftd  prays  this  honorable  court 
that  a  writ  of  mandamus  may  be  issued  and  directed  to  the  said  IV.  A. 
Beer,  county  superintendent  of  Clarion  county,  commanding  him  to 
examine  her  for  the  purpose  aforesaid  in  accordance  with  the  act  of 
assembly  in  such  cases  made  and  provided. 

\^Afame  Stroup. 
(  Verification^^'^ 

bb.  Order  Granting  Writ.' 

Form  No.  i  8  i  8  3  .* 

(Precedent  in  Stroup  v.  Beer,  25  Pa.  Co.  Ct.  9.) 

\(^Title  of  court  and  cause  as  in  Form  No.  11874-)]^ 
And  now,  March  18,  i^Ol,  after  argument  of  counsel,  and  upon 
due  consideration  of  the  petition  of  the  relator,  the  answer  of  the 
respondent  and  of  the  demurrer  of  the  relator,  to  the  answer,  and  of 
the  agreement  of  counsel,  the  court  hereby  enters  judgment  on 
demurrer  to  answer  in  favor  of  Mame  Stroup,  the  relator.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  a  peremptory  writ  of 
mandamus  be  issued  in  above  case,  against  IV.  A.  Beer,  county 
superintendent  of  Clarion  county,  the  respondent,  commanding  him, 
as  such  superintendent,  to  examine  the  said  Mame  Stroup,  the  relator, 

1.  Verification.  —  For  aform  of  verifi-     a  particular   jurisdiction   see  the   title 
cation  in  a  particular  jurisdiction  see     Orders,  vol.  13,  p.  356. 

the  title  Verifications.  4.  Pennsylvania.  —  Bright.  Pur.  Dig. 

2.  The  matter  enclosed  by  and  to  be     (1894),  p.  344,  §  69. 

supplied  within  [  ]  will  not  be  found  in  6.  The  matter  to  be  supplied  within 
the  reported  case.  [  ]  will  not  be  found  in  the  reported 

8.  For  the  formal  parts  of  an  order  in     case. 
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a  candidate  for  the  profession  of  teacher  in  said  county  of  Clarion, 
in  pursuance  of  her  request  made  to  him  for  said  purpose  as  set  forth 
in  her  petition,  in  the  presence  of  the  board  of  directors  of  Mill 
Creek  township  of  said  county,  should  they  desire  to  be  present,  and 
to  give  her,  if  found  qualified,  a  certificate  as  provided  by  law.  Such 
examination,  as  aforesaid,  to  be  made  within  fifteen  days  from  the 
date  of  notice  of  the  filing  of  this  order  on  the  respondent,  zxyd  five 
days'  notice  of  the  time  and  place  of  such  examination,  to  be  fixed 
by  said  superintendent  within  the  period  aforesaid,  shall  be  given  by 
him  to  the  said  Mame  Stroup,  the  relator.  The  costs  of  these  pro- 
ceedings to  be  paid  by  the  said  W.  A.  Beer,  the  respondent. 

\John  Marshall,  Judge. ]i 

{b)   To  Compel  Comptroller  of  City  to  Countersign  Draft  for  Salary. 

aa.  Petition.* 
Form  No.  18184.^ 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Nellie  A.  Cronin  respectfully  shows: 

First.  That  your  petitioner  is  a  resident  of  the  city  of  Troy,  that 
she  is  a  teacher  in  one  of  the  public  schools  of  the  city  of  Troy, 
holding  the  position  as  third  assistant  in  the  intermediate  course  of 
public  school  No.  10. 

Second.  That  the  public  schools  of  the  city  of  Troy  are  under  the 
control  and  management  of  school  commissioners  elected  as  pro- 
vided for  in  chapter  126  of  the  laws  of  1873,  to  which  law  for  greater 
certainty  and  more  full  information  your  petitioner  prays  leave  to 
refer. 

Third.  Your  petitioner  also  prays  leave  to  refer  to  the  various  acts 
incorporating  the  city  of  Troy  and  providing  for  the  government, 
and  the  duties  of  its  different  officers. 

Fourth.  On  the  night  of  the  21th  of  February,  iS91,  your  petitioner 
was  elected  to  be  such  teacher  as  above  stated,  and  her  salary  was 
fixed  at  ^60  per  month,  she  then  having  taught  the  number  of  years 
provided  for  in  the  manual  of  the  board  to  entitle  her  to  the  highest 
salary  to  be  paid  to  assistant  teachers  in  her  class. 

Fifth.  Your  petitioner  during  the  month  of  March  in  the  year  i89i, 
regularly  performed  her  duties  as  such  teacher  in  all  respects,  and 
became  entitled  to  the  full  month's  salary  for  that  month  for  her 
service  so  rendered,  to  wit,  the  said  sum  of  %60. 

Sixth,  That  the  amount  of  her  said  salary  for  the  said  month  of 
March,  iS91,  was  duly  audited,  and  pursuant  to  law  and  the  custom 
and  practice  of  the  said  board  and  the  officers,  there  was  duly  issued 
to  your  petitioner  for  such  salary  a  draft  upon  the  Chamberlain  of 
the  city  of  Troy,  of  which  the  following  is  a  copy:  (Here  was  set  out 
a  copy  of  the  draff). 

Seventh.  That  before  salary  was  audited  to  her  your  petitioner 

1.  The  matter  enclosed  by  [  J  will  a  particular  jurisdiction  see  the  title 
not  be  found  in  the  reported  case.  Petitions,  vol.  13,  p.  887. 

2.  For  the  formal  parts  of  a  petition  in         3.   This  is  the   form   of   petition   in 
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had  made  and  presented  to  the  clerk  of  said  board  an  affidavit,  of 
which  the  following  is  a  copy:  (^Here  was  set  out  the  affidavit). 

Eighth.  Thereupon  and  on  behalf  of  your  petitioner  the  said  draft 
was  presented  to  James  W.  Coffey,  Comptroller  of  the  city  of  Troy,  to 
be  countersigned  by  him,  such  countersignature  being,  as  your  peti- 
tioner is  informed,  necessary  in  order  to  enable  the  Chamberlain 
of  the  city  of  Troy  to  pay  the  amount  of  the  said  audit  and  draft. 

Ninth.  Thereupon  the  said  comptroller  refused  to  countersign  the 
said  draft,  and  has  ever  since  refused,  and  still  refuses,  to  counter- 
sign the  same. 

Wherefore  your  petitioner  prays  that  a  writ  of  peremptory  man- 
damus issue  out  of  this  court,  directing  and  commanding  the  said 
James  W.  Coffey,  as  Comptroller  of  the  city  of  Troy,  to  countersign 
the  said  draft  and  return  the  same  to  your  petitioner,  in  order  that 
she  may  secure  payment  of  the  amount  thereof  from  the  said  Cham- 
berlain, and  granting  to  your  petitioner  such  other  or  further  relief 
as  she  may  be  entitled  to  in  the  premises,  and  that  such  other  and 
further  order  may  be  made  hefein  as  shall  be  just. 

Nellie  A.  Cronin. 

{Verificatton.y- 

bb.  Order  to  Show  Cause.* 

Form  No,  18185.* 

The  People  of  the  State  of  New  York, ' 

ex  rel.  Nellie  A.  Cronin, 

against 

James  W.   Coffey,  Comptroller  of  the 

City  of  Troy. 

Upon  the  verified  petition  of  the  above  named  relator,  and  upon 
the  affidavit  of  William  Hopkins,  J.  A.  O' Sullivan  and  Charles  E. 
Patterson,  and  on  motion  of  Warren,  Patterson  and  Gambell  for  the 
petitioners. 

It  is  ordered,  that  the  respondent,  James  W.  Coffey,  comptroller  of 
the  city  of  Troy,  show  cause  at  a  special  term  of  this  court,  to  be  held 
at  the  city  of  Hudson,  on  the  ffrst  Saturday  of  May,  iS91,  at  11  o'clock 
in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  a  peremptory  writ  of  mandamus  should  not  be  issued, 
requiring  said  respondent,  as  such  comptroller,  to  countersign  the 
draft  referred  to  in  said  petition,  and  a  copy  of  which  is  therein  set 
forth,  and  return  the  same  to  relator,  in  order  that  she  may  present  the 
same  for  payment  to- the  Chamberlain  of  the  city  of  Troy,  and  why 
such  other  and  further  order  should  not  be  made  as  shall  be  meet  in 
the  premises. 

JS.  L.  Fursman,  Jus.  Sup.  Ct. 

People  V.  Coffey,  131  N.  Y.  569,  and  is  show   cause   in   a  particular   jurisdic- 

copied  from  the  records.     The  prayer  tion  see   the  title  Orders,  vol.  13,  p. 

of  the  petition  was  granted.  356. 

1.  Verification.  —  For  a  form  of  verifi-        8.  This  is  the  form  of  order  to  show 

cation   in   a  particular  jurisdiction  see  cause  in  People  v.  Coffey,  131  N.  Y.  569, 

the  title  Verifications.  and  is  copied  from  the  records.     A  writ 

8.  For  the  formal  parts  of  an  order  to  of  mandamus  was  granted. 
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ec.  Order  Granting  Writ.' 
Form  No.  i  8  i  8  6  .* 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  tAe  court-house  in  the  city  of  Hudson,  on  the  2d  day  of  May, 
i891. 

Present  —  Hon.  Samuel  Edwards,  Justice. 
The   People  of  the  State   of  New    York,   ex  rel. 
Nellie  A.  Cronin, 
against 
James  W.  Coffey,  Comptroller  of  the  City  of  Troy. 

An  order  to  show  cause  herein  granted  by  Mr.  Justice  Fursman, 
of  this  court,  having  been  made  returnable  at  this  time,  and  now  com- 
ing on  to  be  heard,  after  reading  and  filing  the  said  order  to  show 
cause,  the  petition  of  the  above  named  relator  duly  verified,  the  affi- 
davits of  William  Hopkins,  J.  A.  O' Sullivan  and  Charles  E.  Patterson 
in  support  of  the  said  petition,  and  the  affidavit  of  James  W.  Coffey, 
respondent  herein,  in  opposition  to  the  granting  of  such  petition,  and 
after  hearing  Mr.  Patterson  for  the  petitioner  and  Mr.  Roche  for  the 
respondent,  it  is  ordered,  that  the  prayer  of  the  said  petitioner  be 
and  the  same  is  hereby  granted,  and  that  a  peremptory  writ  of  man- 
damus issue  out  of  and  under  the  seal  of  this  court  directed  to  the 
above  named  respondent,  as  Comptroller  of  the  city  of  Troy,  requir- 
ing him,  the  said  respondent,  forthwith  to  countersign  the  draft 
referred  to  in  said  petition,  and  of  which  a  copy  is  therein  set  forth, 
and  to  return  the  same  to  said  petitioner,  in  order  that  she  may  pre- 
sent the  same  to  the  Chamberlain  of  the  city  of  Troy.  This  order, 
however,  is  granted  without  requiring  payment  of  costs  from  the 
respondent  to  the  relator. 


Enter  in  Rensselaer  Co. 


Samuel  Edwards,  Just.  Sup.  Ct. 


dd.  Writ.» 

Form  No.  i  8  i  8  7.* 

The  People  of  the  State  of  New  York  to  James  W.  Coffey,  Comptroller 
of  the  City  of  Troy. 
Whereas  it  has  been  made  to  appear  to  us  from  the  petition  of 
Nellie  A.  Cronin,  verified  the  25th  day  oi  April,  i891,  that  the  said 
city  of  Troy  is  indebted  to  the  said  petitioner,  Nellie  A.  Cronin, 
under  and  by  virtue  of  certain  laws  of  the  state  of  New  York, 
especially  in  said  petition  referred  to,  in  the  sum  of  $6(?,  payable  to 
her  as  her  salary  as  a  teacher  in  the  public  school  of  the  city  of  Troy, 
and  that  for  the  payment  of  such  sum  of  %60  for  such  salary  the 

1.  For  the  formal  parts  of  an  order  in  3.  For  the  formal  parts  of  a  writ  in 
a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Orders,  vol.  13.  p.  356.  Writs. 

2.  This  is  the  form  of  order  in  People  4.  This  is  the  form  of  writ  in  People  v. 
V.  Coffey,  131  N.  Y.  569,  and  is  copied  Coffey,  131  N.  Y.  569,  and  is  copied 
from  the  records.  The  order  was  af-  from  the  records.  The  order  granting 
firmed.  it  was  affirmed. 
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president  and  clerk  of  the  Board  of  School  Commissioners  of  the 
city  of  Troy  have  in  due  form  of  law  made  a  draft  or  order  upon  the 
Chamberlain  of  the  city  of  Troy  requiring  the  payment  thereof,  but 
that  you  have  unjustly  refused  to  countersign  said  draft  or  order, 
and  that  your  countersignature  thereon  is  necessary  in  order  to 
enable  the  said  petitioner  to  obtain  payment  of  said  draft  by  or 
from  the  said  Chamberlain  of  the  city  of  Troy,  and  which  petition 
we  have  adjudged  to  be  true  as  appears  to  us  of  record. 

Now,  therefore,  we  command  you  forthwith,  upon  presentation  of 
the  same  to  you,  to  countersign  the  said  draft  or  order  mentioned  in 
said  petition  with  your  signature  as  Comptroller  of  the  city  of  Troy, 
and  return  the  same  to  the  said  petitioner,  Nellie  A.  Cronin,  in  order 
that  she  may  present  the  same  to  the  Chamberlain  of  the  city  of 
Troy  and  obtain  payment  for  the  amount  of  said  draft,  and  in  what 
manner  this  our  command  is  executed  make  appear  to  our  said 
Supreme  Court  at  its  special  term,  to  be  held  at  the  City  Hall,  in  the 
city  of  Albany,  on  the  last  Tuesday  of  July  inst.,  then  and  there  return- 
ing this  our  writ,  according  to  the  provision  of  title  ii,  chapter  i6, 
of  the  Code  of  Civil  Procedure. 

Witness,  the  Honorable  Samuel  Edwards,  Justice  of  our  said  court, 
at  the  Court-house  in  the  city  of  Hudson,  this  3d  day  of  July,  iS91. 

(seal)  D.  E.  Conway,  Clerk. 

Warren,  Patterson  cr*  Gambell,  Attorneys. 


e.  To  Recover  on  Obligation  Given  for  Money  Borrowed  for  the 
Purpose  of  Building  School-house. 

Form  No.  i8i88.' 

(Precedent  in  Folsom  v.  School  Directors,  91  111.  403.)* 

\{yenue  and  title  of  court  as  in  Form  No.  6989.^')^ 

In  this  action  Peter  Folsom,  the  plaintiff,  by  Bloomfield,  Pollock  6r» 
Cambell,  his  attorneys,  complains  of  the  School  Directors  of  District 
number  5,  township  2Jf.  north,  range  Jf.  east,  county  of  McLean,  and 
state  of  Illinois,  a  body  corporate  by  the  name  and  description  afore- 
said, defendants,  in  a  plea  of  trespass  on  the  case  on  promises.  For 
that  whereas,  heretofore,  to  wit,  on  the  7^/ day  oi  June,  a.  d.  i87-/, 
at  the  county  aforesaid,  the  defendants  were  duly  authorized  by  a 
majority  vote  of  the  electors  of  said  district,  at  an  election  then 
and  there  called,  and  conducted  in  the  manner  prescribed  in  the 
forty-second  section  of  the  statute  in  relation  to  public  schools  then 
and  there  in  full  force  and  effect,  to  build  a  school-house  in  and  for 
the  district  aforesaid,  and  to  borrow  money  for  that  purpose.  And, 
in  pursuance  of  the  power  and  authority  given  by  the  aforesaid  vote, 
afterwards,  to-wit,  on  the  day  and  year  aforesaid,  at  the  county  afore- 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  good.  The  question  in  dispute  was 
(i8g6),  c.  122,  §  215.  whether  or  not  the  school  directors  had 

See  also,  generally,    supra,    note    i,  power  to  give  an  evidence  of  indebted- 

p.  843.  ness  like  an  order. 

2.  On  demurrer,  it  was  held  by  a  ma-  3.  The  matter  enclosed  by  [  ]  will 
jority  of  the  court  that  this  count  was  not  be  found  in  the  reported  case. 
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said,  Lewis  B.  Zoll  and  William  F.  Hemstreet,  then  and  there  being 
two  of  the  school  directors  of  the  aforesaid  district,  the  former  then 
and  there  being  the  president  and  the  latter  the  clerk  of  the  afore- 
said board  of  school  directors,  and  then  and  there  constituting  a 
majority  of  the  said  board  of  school  directors,  the  defendants  in 
the  action,  borrowed  of  one  6".  A.  Holbrook  the  sum  of  %309,  for  the 
uses  and  purposes  aforesaid,  and  then  and  there  executed  and 
delivered  to  the  said  S.  A.  Holbrook  their  certain  obligation  in  writ- 
ing, in  substance  as  follows,  to-wit: 
State  of  Illinois,  ) 

y  SS 

McLean  County.  \ 

Treasurer  of  township  No.  2]^.  north,  range  No.  1^.  east,  in  said 
county,  oney&zx  after  date,  pay  to  S.  A.  Holbrook,  or  bearer,  the  sum 
of  ^09  out  of  any  money  belonging  to  school  district  No.  5,  in  said 
township,  for  purposes  of  building  school-house,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  date  till  paid,  said  interest 
payable  semi-annually. 

By  order  of  the  board  of  directors  of  said  district. 

June  i,  1 87-4.  Lewis  B.  Zoll,  President. 

Wm.  F.  Hemstreet,  Clerk. 

And  the  said  S.  A.  Holbrook  afterwards,  to-wit,  on  the  15th  day  of 
June,  A.  D.  i87i,  at  the  county  aforesaid,  assigned  the  said  obliga- 
tion by  indorsement  thereon  under  his  hand  to  the  plaintiff  by 
means  whereof  the  defendants  then  and  there  became  liable  to  pay 
to  the  plaintiff  the  amount  of  the  said  obligation,  according  to  the 
tenor  and  effect  thereof,  and  being  so  liable,  the  defendants,  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiff  to  pay  him 
the  said  amount  according  to  the  tenor  and  effect  of  said  obligation. 
And  although  the  plaintiff,  long  after  the  maturity  of  the  said  obliga- 
tion, to-wit,  on  the  15th  day  oi  June,  a.  d.  i87^,  at  the  county  afore- 
said, demanded  the  payment  thereof  of  the  township  treasurer, 
nevertheless  the  said  amount  due  thereby,  nor  any  part  thereof,  hath 
been  paid,  but  remains  due  and  unpaid,  [to  the  damage,  {concluding 
as  in  Form  No.  6939).]^ 

2.  By  Inhabitants  of  School  District,  to  Have  Boundaries  of 
School  District  Changed.^ 

Form  No.  i8i  89.* 

To  the  Honorable  the  Judge  of  the  Court  0/  Quarter  Sessions  of 
Allegheny  County: 

The  petition  of  {setting  out  names  of  petitioners)  respectfully 
represents: 

That  your  petitioners  are  taxable  inhabitants  of  the  township  of 
Wilkins,  in  the  county  of  Allegheny  and  commonwealth  of  Pennsyl- 
vania-, that  they  desire  the  formation  of  the  territory  embraced  by 

1.  The  matter  enclosed  by  and  to  be  a  particular  jurisdiction  see  the  title 
supplied  within  []  will  not  be  found  in     Petitions,  vol.  13,  p.  887. 

the  reported  case.  8.  Pennsylvania.  —  Bright.  Pur.  Dig. 

2.  For  the  formal  parts  of  a  petition  in     (1894),  p.  341,  §  57  et  seq. 
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said  township,  and  upon  which  said  petitioners  reside,  into  a  separate 
and  independent  common  school  district,  said  district  to  be  embraced 
within  the  following  bounds:  (^Here  set  out  the  boundaries  of  the  pro- 
posed district')?- 

Your  petitioners  therefore  pray  the  court  to  appoint  commissioners 
to  view  the  aforesaid  premises  and  to  report  to  this  court  at  its  next 
term  the  lines  of  the  proposed  new  district,  either  according  to  the 
bounds  set  forth  in  this  petition  or  to  such  other  bounds  as  said 
commissioners  shall  think  more  advisable,  together  with  the  opinion 
of  said  commissioners  on  the  expediency  of  establishing  or  not 
establishing  said  independent  district,  in  pursuance  of  the  acts  of 
assembly  of  May  8,  1855,  and  April  11,  1862.  And  your  petitioners 
will  ever  pray,  etc. 

(^Signatures  of  petitioners.^ 

II.  CRIMINAL  PROSECUTION.2 

1.  Against  School  District  Treasurer  for  Embezzling 
School  Money. 

Form  No.  181  90. 

(Precedent  in  State  v.  Knox,  17  Neb,  683.)* 

State  of  Nebraska,  { 
Dakota  County.       f 

Before  me,  fames  Knox,  a  justice  of  the  peace  in  and  for  Pigeon 
Creek  prtcmct,  said  county,  personally  appeared  Wilbur  F.  Bryant,  who, 
being  by  me  first  duly  sworn,  says  that  [John  Doe^,  late  of  the  county 
aforesaid,  on  the  twenty-fifth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-four,  in  the  county  of  Dakota 
and  state  of  Nebraska  aforesaid,  being  an  officer,  to  wit,  being  the 
school  district  treasurer  for  school  district  numbered  twenty-six,  in 
the  said  county  of  Dakota  and  state  of  Nebraska,  and  being  charged 
as  such  officer  with  the  collection,  receipt,  and  safe  keeping,  trans- 
fer and  disbursement  of  the  public  moneys  belonging  to  said  school 
district,  certain  of  said  money,  to  wit,  thirty-five  dollars  of  the  public 
moneys  belonging  to  the  said  school  district  numbered  twenty-six, 
did  unlawfully,  fraudulently,  and  feloniously  embezzle  and  convert 
to  his  own  use,  which  said  moneys  had  then  and  there  come  into 
the  possession  and  custody  of  the  said  [John  Doe]  by  virtue  of  said 
office  and  in  the  discharge  of  the  duties  thereof,  and  so  the  said  [/ohn 

1.  BoTindaries.  —  Bounds  of  proposed  tion  for  mandamus  to  compel  the  justice 
school  district  must  be  stated.  Bright,  to  take  jurisdiction.  The  respondent 
Pur.  Dig.  Pa.  (1894),  p.  341,  §  57.  claimed  that  the  complaint  was  insuf- 

2.  ?or  the  formal  parts  of  a  criminal  ficient.  It  was  held  by  the  court,  how- 
complaint,  indictment  or  information  ever,  to  charge  sufficiently  the  crime  of 
in  a  particular  jurisdiction  see  the  titles  embezzlement.  The  name  of  the  per- 
Criminal  Complaints,  vol.  5,  p.  930;  son  accused  is  omitted  in  the  form  set 
Indictments,  vol.  9,  p.  615:  Informa-  out  in  the  report,  the  court  holding 
TiONS  IN  Criminal  Cases,  vol.  9,  p.  763.  that   it   would   be   unfair  to  place  his 

3.  This  complaint  was  passed  upon  name  in  the  record  until  the  fact  of  his 
by  the  supreme   court  on  an  applica-  guilt  had  been  established. 
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Doe\  is  guilty  in  manner  aforesaid  of  the  crime  of  embezzlement  of 
the  said  public  moneys,  so  as  aforesaid  by  him  converted  and  used, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Nebraska. 

Wilbur  F.  Bryant. 
Subscribed  in  my  presence  and  sworn  to  before  me  this  ikth  day 
of  May,  iS85. 

/antes  Knox,  Justice  of  the  Peace. 

2.  Against  Teacher,  for  Permittingf  Text-books  Other  than 
Those  Prescribed  by  Law  to  be  Used  in  School. 

Form  No.  i  8  i  9  i .' 

(Precedent  in  Leeper  v.  State,  103  Tenn.  504.)' 

State  of  Tennessee,  Blount  County. 

Circuit  Court,  October  Term,  i2>99. 

The  grand  jurors  for  the  state  of  Tennessee,  upon  their  oaths,  pre- 
sent X.\\dX  Edward  Leeper  heretofore,  to  wit,  on  the  5th  day  of  October, 
i899,  in  the  state  and  county  aforesaid,  being  then  and  there  a  public 
school  teacher  and  teaching  the  public  school  known  as  School  No. 
5,  Sixth  District  of  Blount  county,  did  unlawfully  use  and  permit  to 
be  used  in  said  public  school,  after  the  State  Text-book  Commission 
had  adopted  and  prescribed  for  use  in  the  public  schools  of  the  state 
Frye's  Introductory  Geography  as  a  uniform  text-book,  another  and 
different  text-book  on  that  branch  than  the  one  so  adopted  as  afore- 
said, to  wit,  Butler's  Geography  and  the  New  Eclectic  Elementary 
Geography,  against  the  peace  and  dignity  of  the  state. 

A.  J.  Fletcher,  Attorney-General. 

1.  Tennessee.  —  Laws  (1899),  c.  205,  2.  There  was  a  conviction  in  this 
§  14.  case,  which  was  sustained. 
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By  Harold  N.  Eldridgk. 

I.  IN  General,  865. 

II.  AGAINST  DEFAULTING  GARNISHEE  OR  TRUSTEE,  866. 

III.  AGAINST  INDORSER  ON  WRIT,  FOR  COSTS,  870. 

IV.  AGAINST  DEFAULTING  JUROR,  873. 

V.  AGAINST  COUNTY  OFFICER,  FOR  FAILURE  TO  ATTEND  COURT 

AND  HEAR  Charge  to  the  Grand  jury,  874. 

VI.  AGAINST  owner  of  CARRIAGE,  FOR  DAMAGES  RECOVERED 
AGAINST  THE  DRIVER  THEREOF,  874. 

VII.  AGAINST  PERSONAL  REPRESENTATIVE,  875. 

1.  For  Execution  De  Bonis  Propriis,  875. 

a.  In  General,  876. 

b.  In  Action  by  Administrator  De  Bonis  JVon,  877. 

2.  On  Judgment  to  be  Levied  Quando  Acciderint,  879. 

VIII.  Against  Supervisor,  for  failure  to  Attend  Meeting  of 
BOARD  OF  Supervisors,  880. 

IX.  AGAINST  Defaulting  Witness,  881. 

X.  Ad  audiendum  errores,  883. 

XI.  ON  FORFEITED  BOND  OR  RECOGNIZANCE,  884. 

1.  In  General,  884. 

a.  Writ,  884. 

(i)  In  Civil  Proceedings,  884. 

(a)  In  Justice's  Court,  884. 

(<^)  In  Court  of  Record,  886. 
(2)  In  Criminal  Proceedings,  887. 

b.  Plea  of  Nul  Tiel  Record,  897. 

c.  Order  for  Judgment  on  Scire  Facias,  897. 

2.  For  Appeal,  898. 

3.  For  Stay  of  Execution,  900. 

4.  Where  Further  Breaches  Occur  After  Judgment  for  Penalty  y 

901. 

a.  Writ,  901. 

(i)  In  General,  901. 

(2)  On  Probate  Bond,  905. 

b.  Judgment  on  Scire  Facias,  906. 

XII.  QUARE  RESTITUTIONEM  NON,  907. 

XIII.  TO  MAKE  PARTY  TO  JUDGMENT  OR  EXECUTION,  908. 
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XIV.  TO  REVIVE  PENDING  ACTION,  910. 

1.  Suggestion  for  Writ,  910. 
».   Order,  911. 

a.  In    Favor  of   Personal  Representative    of  Deceased 

Plaintiff,  911. 

b.  Against  Personal  Representative  of  Deceased  Defendant^ 

911. 
3.    Writ,  912. 

a.  In  Favor  of  Personal  Representative,  912. 

( 1 )  Of  Deceased  Plaintiff,  912. 

(2)  Of  Deceased  Person  Whose  Curator  Commenced 

Action,  912. 

b.  Against  Committee,  Where   Action   was   Commenced  by 

Idiot  or  Lunatic,  913. 

c.  Against  Idiot  or  Lunatic,  Where  Action  was  Commenced 

by  Committee,  913. 

d.  Against  Personal  Representative  of  Deceased Defendanty 

913- 

(i)  In  General,  913. 

(2)  In  Chancery  Court,  915, 

XV.  To  REVIVE  JUDGMENT,  915. 

1.  Amicable  Scire  Facias,  916. 
a.  Prcecipe  for  Writ,  917. 
3.    Writ,  917. 

a.    Where  a  Party  to  Judgment  has  Deceased,  918. 
(i)  Party  Plaintiff,  gig. 

{a)  In  Favor  of  his  Cestui  Que  Use,  gig. 
{b^  In  Favor  of  His  Personal  Representa- 
tive, 920. 
aa.   In  General,  920. 

(aa)  Administrator,  920, 

aaa.  In  General,  920. 
bbb.    Sheriff  Acting  as, 
922. 
(bb)  Executor,  923. 
bb.   In  Chancery  Court,  924. 
(c)  In  Favor  of  an  Administrator  De  Bonis 
Non,  Where   Party   Plaintiff  was  an 
Executor,  924. 
(2)  Party  Defendant,  926. 

{a)  Against  His  Heirs  and  Terre  Tenants^ 

926. 
{p)  Against  His  Personal  Representative,  928. 
aa.   In  Justice's  Court,  928. 
{ad)  In  General,  928, 
(bb)  Of  Bail,  gig. 
bb.  In  Court  of  Record,  929. 
{aa)  In  General,  929. 
{bb)  In  Detinue,  932, 
{cc)  In  Ejectment,  933. 
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(<r)    Against    an   Administrator   De   Bonis 
Hon.,    Where    Party    Defendant    was 
an  Executor,  934. 
b.    Where  Judgment  has  Become  Dormant   by  Lapse   of 
Time,  935. 

(i)  In  Justice's  Court,  935. 
(2)  In  Court  of  Record,  936. 
4.  Plea,  940. 

a.  In  General,  940, 

( 1 )  That  No  Execution  Issued  and  Scire  Facias  was 

Not  Sued  Out  Within  Ten  Years,  940. 

(2)  That  Execution  Issued,  but  No  Return  was  Made, 

and  Scire  Facias  was  Not  Sued  Out  Within 
Ten  Years,  940. 

b.  By  Executor  or  Administrator,  941. 

(i)   That  No  Execution  Issued  and  Scire  Facias  was 
Not  Sued  Out  Within  Ten  Years,  941. 

(2)   That   Scire   Facias  7vas  Issued  Against  Him 
After  the  Expiration  of  Five  Years,  941. 
6.  Judgment  Reviving,  941. 

a.  In  General,  942. 

(i)  Against  Original  Defendant,  942. 
(2)  Against  Heirs  and  Terre   Tenants  of  Original 
Defendant,  943. 

b.  In  Detinue,  944. 

c.  In  Ejectment,  944, 

CROSS-REFERENCES. 

For  other  Forms  in  Scire  Facias  Proceedings  Against  Defaulting  Gar- 
nishee or  Trustee,  see  the  title  ATTACHMENT,  ETC.,  vol.  2, 
Forms  Nos.  3433,  3434. 

For  other  Forms  in  Scire  Facias  Proceedings  on  a  Forfeited  Bond  or 
Recognizance,  see  the  title  BAIL  AND  RECOGNIZANCE, 
vol.  3,  Form  No.  3889;  BONDS  AND  UNDERTAKINGS 
{ACTIONS  ON),  vol.  3,  Form  No.  4427  ei  seq. 

For  other  Forms  in  Scire  Facias  Proceedings  Ad  Audiendum  Err  ores, 
see  the  title  ERROR,  WRIT  OF,  vol.  7,  Form  No.  8430 
et  seq. 

For  another  Form  of  Amicable  Scire  Facias  to  Revive  a  Judgment,  see 
the  title  FRIENDLY  SUIT,  vol.  8,  Form  No  9739. 

For  a  Form  of  Scire  Facias  in  Proceedings  on  Interpleader,  see  the  title 
INTERPLEADER,  vol.  10,  Form  No.  11352. 

For  other  Forms  in  Scire  Facias  Proceedings  Against  a  Defaulting 
Juror,  see  the  title  JURIES,  vol.  10,  Forms  Nos.  12416, 
12417. 

For  Forms  in  Scire  Facias  Proceedings  to  Foreclose  Mechanics'  Liens, 
see  the  title  MECHANICS'  LIENS,  vol.  12,  p.  77. 

For  Forms  in  Scire  Facias  Proceedings  to  Foreclose  Mortgages,  see  the 
title  MORTGAGES,  yo\.  12,  p.  390. 

See  also  the  GENERAL  INDEX  to  this  work. 
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I.  IN  GENERAL. 

A  scire  facias  is  a  writ  founded  on  some  matter  of  record,  as  a 
recognizance  or  judgment,  etc.,  on  which  it  lies  to  obtain  execution, 
or  for  other  purposes,  as  to  repeal  letters  patent,  hear  errors,  etc.^ 


1.  2  Tidd's  Pr.  1090. 

A  Jadicial  Writ.  —  The  writ  of  scire 
facias  as  known  to  the  common  law  is 
a  judicial  writ.  Ensworth  v.  Daven- 
port, 9  Conn.  390;  Jarvis  v.  Rathburn, 
Kirby  (Conn.)  220;  Reed  v.  Sullivan,  i 
Ga.  292;  Chestnut  v.  Chestnut,  77  111. 
346;  Wood  V.  People,  16  111.  171; 
Thompson  v.  Dougherty,  3  J.  J.  Marsh. 
(Ky.)  564;  Bowie  v.  Neale,  41  Md. 
124;  Weaver  v.  Boggs,  38  Md.  255; 
Bridges  v.  Adams.  32  Md.  577;  Gray 
V.  Thrasher,  104  Mass.  373;  M'Gee  v. 
Barber,  14  Pick.  (Mass.)  212;  Condit  v. 
Gregory,  21  N.  J.  L.  429;  Shumway 
V.  Sargeant,  27  Vt.  440;  Walsh  v.  Has- 
well,  II  Vt.  85;  Sherwood  v.  Pearl,  i 
Tyler  (Vt.)  319;  Bentley  v.  Sevier, 
Hempst.  (U.  S.)249;  Pullman's  Palace- 
Car  Co.  7'.  Washburn,  66  Fed.  Rep.  790. 

In  M'Gee  v.  Barber,  14  Pick.  (Mass.) 
212,  the  court  says:  "  Originally  a 
scire  facias  was  a  judicial  writ;  and 
it  is  so  still,  in  its  principal  character- 
istic." 

In  Place  of  Sammons  and  Declaration. 
—  A  writ  of  scire  facias  may,  and 
usually  does,  stand  in  the  place  of  both 
a  writ  of  summons  and  a  declaration. 
Emanuel  v.  Ketchum,  21  Ala.  257; 
Spence  v.  Simmons,  21  Ala.  563;  Walker 
V.  Massey,  10  Ala.  30;  Toulmin  v.  Ben- 
nett, 3  Stew.  &  P.  (Ala.)  220;  Trapnall 
V.  Terry,  27  Ark.  70;  Gray  v.  State,  5 
Ark.  265;  Hicks  v.  State,  3  Ark.  313; 
Rietzell  v.  People,  72  111.  416;  Osgood 
V.  Stevens,  25  111.  77;  Campbell  v. 
People.  22  111.  234;  Conner  v.  People, 
20  111.  381;  McFadden  v.  Fortier,  20 
111.  509;  Dozier  v.  Gore,  i  Litt.  (Ky.) 
163;  Bish  V  Williar,  59  Md.  3S2;  Mc- 
Knew  V.  Duvall,  45  Md.  501;  Nesbit  v. 
Manro,  11  Gill  &  J.  (Md.)  261;  Tucker 
V.  State,  55  Miss.  452;  Walsh  v.  Has- 
well,  II  Vt.  85;  Brown  v.  State,  43  Tex. 

349- 

Writ  Abolished  —  Generally.  —  By 
statute,  in  some  states,  the  writ  of  scire 
facias  is  expressly  abolished. 

California.  — Code  Civ.  Proc.  (1897), 
§802. 

Idaho.  —  Rev.  Stat.  (1887),  §4611. 

Montana.  — Code  Civ.  Proc.  (1895),  § 
1890. 

New  York.  —  Code  Civ.  Proc,  § 
1983. 

16  E.  of  F.  P.  — 55. 


North  Carolina. —  Clark's  Code  Civ, 
Proc.  (1900),  §  603. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§354. 

South  Dakota.  —  Stat.  (1901),  §  6576. 

Wisconsin. — Stat.  (1898),  §  3463. 

Form  Only  Affected.  —  It  has  been 
held  that  it  is  the  form  of  the  proceed- 
ing only  that  has  been  abolished;  that 
the  jurisdiction  and  power  of  the  courts 
are  not  treated  by  the  statutes,  nor  the 
right  to  seek  or  reach  through  the 
courts  all  the  remedy  the  writ  of  scire 
facias  afforded.  McDowell  v.  Asbury, 
66  N.  Car.  444;  State  v.  Shively,  10 
Oregon  267. 

Statutes  relating  to  scire  facias,  gen- 
erally, exist  in  the  following  jurisdic- 
tions, to  wit: 

Colorado. — Mills'  Anno.  Stat.  (1891), 
§604. 

Delaware.  —  Rev.  Stat.  (1893),  p.  776, 
c.  102,  g  4. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(iS9b),  c.  33,  par.  14. 

Maryland.  — '?M\i.  Gen.  Laws  (1888), 
art.  75,  §  138. 

Michigan.  —  Comp.  Laws  (1897),  § 
9921  et  seq. 

Mississippi. — Anno.  Code  (1892),  § 
3437. 

Ne-M  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  219,  §  7. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  62,  §  18. 

Tennessee.  —  Code  (1896),  §  5340  et 
seq. 

Virginia.  —  Code  (1887),  §§  3224, 
3232. 

United  States.  —  Rev.  Stat.  (1878),  § 
716. 

See  also  statutes  cited  throughout  this 
article. 

Beqoisites  of  Writ,  Generally.  —  For 
the  formal  parts  of  a  writ  in  a  par- 
ticular jurisdiction  see  the  title  Writs. 

Material  Facts  must  be  Stated.  —  When 
no  declaration  is  filed,  the  writ  must 
contain  every  material  fact  necessary 
to  be  stated  in  a  declaration.  Emanuel 
V.  Ketchum,  21  Ala.  257;  Spence  v. 
Simmons,  21  Ala.  563;  Walker  z'.  Mas- 
sey, 10  Ala.  30;  Toulmin  v.  Bennett,  3 
Stew.  &  P.  (Ala.)  220:  Trapnall  v. 
\  Terry,  27  Ark.  70;  Hicks  v.  State,  3 
Ark.  313;  Osgood  v.  Stevens,  25  111.  77; 
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18192. 


II.  AGAINST  DEFAULTING  GARNISHEE  OR  TRUSTEE.^ 


Conner  r.  People,  20  111.  381;  Frost  z/. 
Reynolds,  2  Dana  (Ky.)  94;  Bowen 
V.  Pyne,  Wright  (Ohio)  602;  Brown 
V.  State,  43  Tex.  349. 

The  writ  should  contain  on  its  face 
such  a  statement  of  facts  as  to  justify 
the  process  in  respect  to  the  form  in 
which  it  issues  and  to  the  persons  who 
are  made  parties  to  it.  Bish  v.  Wil- 
liar,  59  Md.  382;  Nesbit  v.  Manro,  11 
Gill  &  J.  (Md.)26i. 

Seciting  Becord.  —  A  writ  of  scire 
facias  is  founded  upon  a  record  and 
must  recite  such  record  truly.  Toul- 
min  V.  Bennett,  3  Stew.  &  P.  (Ala.) 
220;  Gray  v.  State,  5  Ark.  265;  Hicks 
V.  State,  3  Ark.  313;  Ward  v.  Prather, 
I  J.  J.  Marsh.  (Ky.)  4;  Boyle  v.  Robin- 
son, 7  Har.  &  J.  (Md.)  200;  Tucker  v. 
State,  55  Miss.  452;  Condit  ».  Gregory, 
21  N.  J.  L.  429;  Wolf  V.  Pownsford,  4 
Ohio  397;  Arrison  v.  Com,,  i  Watts 
(Pa.)  374;  Nicholson  v.  Patterson,  2 
Humph.  (Tenn.)448;  Miller  v.  Nether- 
land,  I  Swan  (Tenn.)66;  Walsh  v.  Has- 
well,  II  Vt.  85. 

Sammons.  —  The  writ  always  contains 
a  summons  to  the  defendant  to  appear 
and  answer.  White  v.  Washington 
School  Dist.,  45  Conn.  59. 

Under  x\y^  Arkansas  practice,  a  writ 
of  scire  facias  is  in  the  nature  of  a  writ 
of  summons,  which  calls  upon  the  de- 
fendant to  show  cause,  etc.,  and  need 
not  command  the  sheriff  that,  "  by 
honest  and  lawful  men,"  he  should 
"  make  known  "  to  the  defendant  that 
he  should  appear,  etc.,  according  to 
the  old  form.  Alexander  v.  Steel,  13 
Ark,  392. 

Signature.  —  The  writ  must  be  signed 
by  the  clerk  of  the  court  or  by  some- 
one having  official  access  to  the  record. 
Woodruff  V.  Bacon,  34  Conn.  181; 
Smyth  V.  Ripley,  32  Conn.  156;  Walsh 
V.  Haswell,  11  Vt.  85;  Sherwood  v. 
Pearl,  i  Tyler  (Vt.)  3J9.  And  a  writ  of 
scire  facias,  brought  on  a  judgment 
of  a  court  of  record,  signed  by  a  justice 
of  the  peace  instead  of  the  clerk  of  the 
court,  is  defective.  Woodruff  z^.  Bacon, 
34  Conn.  181;  Smyth  v.  Ripley,  32 
Conn.  156;  Walsh  v.  Haswell,  11  Vt. 
85;  Sherwood   v.    Pearl,    i  Tyler  (Vt.) 

319- 

1.  For  other  fornu  of  scire  facias 
against  defaulting  garnishee  or  trus- 
tee see  the  title  Attachment,  etc.,  vol, 
2,  Forms  Nos.  3433,  3434. 

Statutes  relating  to  scire  facias  pro- 


ceedings against  defaulting  garnishee 
or  trustee  exist  in  the  following  states, 
to  wit: 

Colorado.  —  Mills'  Anno,  Stat.  (1891), 
§  2729. 

Connecticut. —Gen.  Stat.  (1888),  §§ 
1226  ei  sf)/. ,  1253,  12S6  et  se^.,  1377. 

Illinois,  —  Starr  &  C.  Anno.  Stat. 
(1896),  c,  62,  par.  8, 

Maine.  —  Rev.  Stat.  (1883),  c.  81,  §  85; 
c.  83,  §  25;  c.  86,  ^55  45,  51,  57  et  seq. 

Massachusetts.  —  Rev,  Laws  (1902),  c. 
189,  §  45  et  seq. 

Neio Jersey. —  Gen.  Stat,  (1895),  p, 
109,  §  61. 

Kequisites  of  Writ,  Generally.  —  See 
supra,  note  i,  p,  865. 

Summons  to  Show  Cause.  —  In  Colorado 
a.nd.  Illittois,  the  garnishee  shall  be  com- 
manded to  appear  and  show  cause  why 
the  conditional  judgment  should  not 
be  made  final  and  conclusive.  Mills' 
Anno.  Stat.  Colo.  (1891),  §  2729.  Starr 
&  C.  Anno.  Stat.  Ill,  (1896),  c.  62,  par, 
8. 

In  Maine,  the  trustee  shall  be  sum- 
moned to  show  cause  why  judgment 
and  execution  should  not  be  awarded 
against  him  and  his  goods  and  estate 
for  the  sum  remaining  due  on  the  judg- 
ment against  the  principal  defendant. 
Me.  Rev,  Stat.  (1883),  c,  86,  §  67. 

Precedent.  —  In  Graydon's  F,  (Pa. 
1845),  p.  544,  No.  20,  is  set  out  the 
following  form: 

"Cumberland County,  ss.  The  Com- 
monwealth, etc. 

Whereas  by  our  writ,  we  lately  com- 
manded you  that  you  should  attach 
Richard  Roe  by  all  and  singular  his 
goods  and  chattels,  rights  and  credits, 
in  whose  hands  or  possession  soever 
the  same  should  be  found  in  your  baili- 
wick, so  that  he  should  be  and  appear 
before  our  judges  at  Carlisle,  there  to  be 
held  the  first  Monday  of  May  then  next, 
to  answer  wn\o  John  Doe,  w^on  which 
said  writ  you  then  returned  that  you 
had  attached  all  the  goods,  chattels 
and  effects  of  the  sa.id  Richard  Roe,  in 
the  hands  and  possession  of  Samuel 
Short  and  William  West,  and  it  was 
proceeded  in  such  manner  in  our  said 
court,  that  the  sa\6  John  Doe  ought  to 
recover  against  the  said  Richard  Roe 
Jive  hundred  dollars  and  fifty  cents, 
which  to  the  saidyi?^«  Doe  in  our  same 
court  was  adjudged  for  (Here  vary  the 
statement  as  for  debt  or  case,  according  to 
the  circumstances). 
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Form  No.  18192.' 


State  of  Colorado,  ^ 


,1 
Arapahoe  County.  \ 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  said  County, 

Greeting: 

Whereas,  a  certain  writ  of  attachment,  dated  the  tenth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
issued  out  of  xht  District  Court  within  and  for  the  connty  oi  Arapahoe 
aforesaid,  at  the  suit  oi  John  Doe,  and  against  the  estate  of  Richard 
Roe,  for  the  sum  oi  five  hundred  do\\-a.rs,  directed  to  the  sheriff  of  the 
said  county,  and  which  said  writ  of  attachment  has  been  returned  by 
the  said  sheriff  into  the  said  District  Court,  by  which  it  appears  that 
Samuel  Short,  of  said  county,  was  summoned  by  the  said  sheriff  as 
garnishee  to  appear  before  the  said  District  Court  on  tht  first  day  of 
the  next  term  of  the  said  court,  which  was  holden  at  the  court-house 
in  Denver  on  tht  fifth  day  in  the  month  oi  June  last  past,  to  answer 
whatever  should  then  and  there  be  objected  against  him  as  such 
garnishee,  and  judgment  having  been  entered  in  favor  oi  SdiXd  John 
Doe  and  against  the  said  Richard  Roe,  in  the  said  suit,  for  the  sum  of 
three  hundred  dollars,  and  the  said  garnishee  having  failed  to  appear 
at  the  said  District  Court  on  the  day  to  which  he  was  summoned  as 
aforesaid,  to  discover  on  his  oath  and  answer  touching  the  lands, 
tenements,  goods,  chattels,  moneys,  credits  and  effects  of  the  said 
Richard  Roe,  and  the  value  thereof,  in  his  possession,  according  to 
law,  whereby  a  conditional  judgment  has  been  entered  against  him, 
the  said  Samuel  Short,  by  the  said  District  Court,  for  the  said  sum  of 
three  hundred  dollars,  as  by  the  records  of  the  said  court  in  that 
behalf,  still  remaining,  will  fully  appear; 

You  are  therefore  hereby  commanded  to  make  known  to  the  said 
Samuel  Short,  if  he  shall  be  found  in  your  county,  that  he  personally 
be  and  appear  before  the  said  District  Court,  within  and  for  the 
county  of  Arapahoe,  on  th&  first  dsLy  of  the  next  term  thereof,  to  be 
holden  at  the  court-house  in  the  city  of  Denver,  in  said  county  of 
Arapahoe,  on  XhQ  fourth  day  of  October  next,  then  and  there  to  show 
cause,  if  any  he  can  or  may  have,  why  final  judgment  should  not  be 
entered  against  him  for  the  said  sum  of  three  hundred  dollars  and 
costs.  And  have  you  then  and  there  this  writ,  with  a  return  indorsed 
thereon  in  what  manner  you  have  executed  the  same. 

And  the  said  John  Doe  praying  that  a  should  not  have  execution  for  the  dam- 
convenient  remedy  for  the  recovery  ages  (or  debt)  aforesaid,  of  the  proper 
thereof  in  the  hands  of  said  Samuel  goods  and  chattels,  rights  and  credits 
Short  and  Williatn  IVest  may  be  had,  of  the  said  Richard  Roe,  in  the  hands  of 
and  we  being  willing  that  those  things  them,  the  said  Samuel  Short  And  Will- 
which  are  rightly  done  in  our  said  iam  West  and  either  of  them  being, 
court  be  duly  executed,  do  command  And  have  j'ou  then  there  the  names 
you,  that  by  honest  and  lawful  men  of  of  those  persons  by  whom  you  shall 
your  bailiwick  you  make  known  to  the  so  make  known  to  them  and  this 
said  Samuel  Short  and  William  West  writ, 
that   they   be   and   appear   before   our  Witness,  etc." 

judges  Sit  Carlisle,  at  our  District  Couxi  1.  Colorado. —  Mills' Anno.  Stat.  (1891), 

for  said  county  of  Cumberland,  there  to  §  2729. 

be    held    the  first  Monday  of  September  See  also  list  of  statutes  cited  supra, 

next,  to  show,  if  anything  they  know  or  note  i,  p.  865;  and.   generally,  supra, 

have   to   say,    why   the   said  John  Doe  note  i,  p.  866. 
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Witness,  Calvin  Clark,  clerk  of  the  said  court,  and  the  seal  thereof, 
affixed  at  Denver  this  third  ^diy  of  September,  a.  d.  i89P. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  18x93.' 

(^Commencement  as  in  Form  No.  5912.) 

1.  The  plaintiff  brought  a  civil  action  to  the  Court  of  Common  Pleas, 
holden  at  Danbury,  in  and  for  the  county  of  Fairfield,  on  \}!\t  first 
Monday  of  May,  igOO,  by  a  lawful  writ  of  attachment  issued  and 
dated  on  January  20th,  xf)00,  signed  by  Abraham  Kent,  Esq.,  justice 
of  the  peace  for  said  county,  demanding  %250  damages,  and 
directed  to  the  sheriff  of  said  county  of  Fairfield,  directing  him  to 
attach,  to  the  value  of  %S00,  the  goods  or  estate  of  Richard  Roe, 
and  to  leave  an  attested  copy  of  said  writ,  at  least  twelve  days  before 
the  session  of  said  court,  with  Samuel  Short,  the  present  defendant, 
or  at  his  usual  place  of  abode,  as  the  agent,  trustee  and  debtor  of  the 
said  Richard  Roe. 

2.  Said  writ  was  duly  served  on  said  Richard  Roe,  and  also  a  true 
and  attested  copy  of  the  same,  was  by  said  officer  left  with  the  said 
Samuel  Short,  as  agent,  trustee  and  debtor  of  and  to  the  said  Richard 
Roe,  more  than  twelve  days  before  the  sitting  of  said  court,  to  which 
said  writ,  being  duly  served,  was  returned. 

3.  By  legal  removes  said  action  came  to  the  September  term  of  said 
court,  holden  Sit  Danbury,  on  Xh&  first  Monday  of  September,  igOO,  when 
and  where  the  plaintiff  recovered  judgment  against  the  said  Richard 
Roe  for  the  sum  of  %200  damages,  and  the  sum  of  %30  costs  of  suit. 

4.  Thereupon  the  plaintiff  took  out  execution  for  the  sums  afore- 
said, with  interest,  and  25  cents  for  said  execution,  which  was  dated 
on  September  20th,  igOO,  and  signed  by  Calvin  Clark,  clerk  of  said 
court,  and  directed  to  the  sheriff  of  said  county  of  Fairfield,  to  serve 
and  return. 

5.  Said  execution  on  September  21st,  igOO,  was  put  into  the  hands 
of  Charles  Hatch,  sheriff  of  said  county  of  Fairfield,  who,  on  September 
22d,  igOO,  made  demand  of  the  said  Samuel  Short,  the  present  defend- 
ant, as  agent,  trustee  and  debtor  of  and  to  the  said  Richard  Roe,  of 
the  sums  contained  in  the  said  execution  and  of  any  estate  of  said 
Richard  Roe,  in  his  hands,  or  moneys  due  from  him  to  the  said 
Richard  Roe. 

6.  Samuel  Short  refused  to  pay  the  contents  of  said  execution  or  to 
show  any  estate  of  said  Richard  Roe,  or  to  pay  any  debt  due  to  the 
said  Richard  Roe -irom  him,  to  the  said  officer,  whereon  to  levy  said 
execution  with  his  fees  amounting  to  %236,  of  all  which  doings  on 
said  execution  said  sheriff  made  due  return  by  indorsing  the  same  on 
said  execution  and  returning  the  same  to  the  clerk  of  said  court. 

7.  The  defendant,  at  the  time  the  copy  of  said  writ  against  the  said 
Richard  Roe  was  left  with  him  in  service,  was  indebted  to  the  said 
Richard  Roe  in  a  greater  sum  than  the  amount  of  said  judgment  and 
execution  and  said  officer's  fees  thereon,  yet  said  defendant  would  not 

1.  Connecticut.  —  Gen,  Stat.  (1888).  note  i.  p.  865;  and,  generally,  supra, 
§  1236.  note  I,  p.  866. 

See  also  list  of  statutes  cited  supra,        This  form  is  adapted  to  the  present 
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expose  or  discover  any  estate  of  the  said  Richard  Roe,  whereon  said 
execution  might  be  levied,  nor  pay  said  debt  or  any  part  thereof  to 
said  officer. 

8.  Said  judgment  has  never  been  reversed,  nor  has  the  amount  due 
thereon  and  on  said  execution  and  ofl&cer's  fees,  as  aforesaid,  ever 
been  paid. 

The  plaintiff  claims  %250  damages. 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 

\William  West,  of  Danbury,  recognized  in  %10  lo  prosecute,  etc.] 

Dated  {concluding  as  in  Form  No.  3J^68). 

Form  No.  18194.' 

(Oliver's  Prec.  (2d  ed.)  655.) 

(  Venue  and  address  as  in  Form  No.  SJ^ol.') 

Whereas,  John  Doe,  by  the  consideration  of  our  Supreme  Judicial 
Court,  held  at  Augusta,  within  and  for  our  county  of  Kennebec,  on  the 
tenth  day  oi  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine,  recovered  judgment  for  the  sum  of  two  hundred  do\- 
lars  damages,  and  costs  of  suit,  taxed  at  twenty-Jive  dollars,  against 
the  goods  and  effects  of  Richard  Roe,  in  the  hands  of  Samuel  Short 
as  agent  and  trustee  of  said  Richard  Roe.  And  whereas  said  John 
Doe  afterwards,  at  Augusta  aforesaid,  on  the  eleventh  day  of  May,  in 
the  year  aforesaid,  purchased  out  of  the  clerk's  office  of  our  said 
court  our  writ  of  execution  upon  that  judgment  in  due  form  of  law, 
returnable  into  said  court  then  next  to  be  holden  at  Augusta  afore- 
said, to  wit,  on  the  first  Tuesday  of  August  in  the  year  aforesaid, 
directed  to  the  sheriff  of  said  county  of  Kennebec  aforesaid,  or  either 
of  his  deputies,  commanding  him  to  serve,  execute  and  return  the 
same,  according  to  the  precept  thereof.  And  whereas  the  said  writ 
of  execution  was  afterwards,  at  Augusta  aforesaid,  on  the  same  day, 
delivered  to  one  Charles  Hatch,  then  and  ever  since  one  of  our  deputy 
sheriffs  for  said  county  oi  Kennebec,  who,  thereafterwards  on  the'^same 
day,  required  the  said  Samuel  Short  to  discover,  expose,  and  subject 
the  goods,  effects,  and  credits  of  the  said  Samuel  Short,  in  his  hands, 
to  be  taken  in  execution  for  the  satisfaction  of  the  said  judgment, 
which  the  said  Samuel  Short  then  and  there  refused  to  do;  whereupon 
the  said  Charles  Hatch  returned  the  said  execution  into  our  said 
Supreme  Judicial  Court,  holden  at  Augusta  aforesaid,  and  returned 
thereon,  that  he  had  made  diligent  search  after  the  goods,  chattels, 
rights,  and  credits  of  the  said  Richard  Roe,  whereon  to  levy  the  said 
execution,  and  could  not  find  in  his  precinct,  nor  in  the  hands  of 
said  Samuel  Short,  nor  would  the  said  Samuel  Short  show  or  disclose 
any  to  him,  whereon  to  levy  the  said  execution;  by  means  of  all 
which,  the  Sd\d  John  Doe  is  in  danger  of  losing  all  benefit  from  said 
judgment,  so  recovered  as  aforesaid;  and  having  supplicated  us  to 
grant  a  remedy  in  that  behalf;  willing  therefore,  that  justice  be  done 

practice    from     2    Rev.    Swift's    Dig.         See  also  list  of  statutes  cited  supra, 
586.  note  I,  p.  865;  and,  generally,  supra, 

1.  Maine.  —  Rev.  Stat.  (1888).  c.  86,     note  i,  p.  866. 

§67. 
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to  all  our  citizens,  we  command  you  that  you  make  known  to  the 
said  Samuel  Short,  if  he  may  be  found  in  your  precinct,  that  he  appear 
before  our  Supreme  Judicial  Qoxxrt,  to  be  holden  at  Augusta  aforesaid, 
within  and  for  our  county  oi  Kennebec,  on  tht  first  Tuesday  oi  Novem- 
ber next  to  answer  to  the  said  John  Doe,  and  show  cause,  if  any  he 
hath,  why  judgment  should  not  be  entered  up  against  him,  for  the 
said  sum,  as  of  his  own  proper  goods  and  estate,  and  execution  be 
thereupon  awarded  accordingly. 

Hereof  fail  not  and  have  you  then  and  there  this  writ  with  your 
doings  thereon. 

Witness,  {concluding  as  in  Form  No.  SJfSl). 

III.  AGAINST  INDORSER  ON  WRIT,  FOR  COSTS.i 


1.  Against  Indorsar  for  Costs.  —  A  writ 
of  scire  facias  lies  for  costs  against  the 
indorser  of  a  writ.  Merrill  v.  Walker, 
24  Me.  237;  Dillingham  v.  Codman,  18 
Me.  74;  Wheeler  v.  Lothrop,  16  Me.  18; 
Harkness  v.  Farley,  11  Me.  491;  Palis- 
ter  V.  Little,  6  Me.  350;  How  v.  Cod- 
man,  4  Me.  79;  Reid  v.  Blaney,  2  Me. 
128;  Davis  V.  Whithead,  1  Allen  (Mass.) 
276;  Merrimack  River  Locks,  etc.,  v. 
Reed,  8  Met.  (Mass.)  146;  Pullman's 
Palace-Car  Co.  v.  Washburn,  66  Fed. 
Rep.  790. 

In  Pullman's  Palace-Car  Co.  v.  Wash- 
burn, 66  Fed.  Rep.  790,  the  court  says: 
*'  From  the  earliest  reported  cases  in 
Massachusetts,  proceedings  against  the 
statutory  indorsers  of  writs  have  been 
almost  universally  by  scire  facias.  The 
appropriateness  of  this  is  apparent 
when  it  is  considered  that  every  allega- 
tion involved  is  a  matter  of  record  in 
the  court  from  which  the  scire  fac.as 
issues,  except  that  of  the  genuineness  of 
the  signature  of  the  alleged  indorser. 
Of  course,  we  are  considering  only  the 
class  of  writs  of  scire  facias  which  is- 
sue on  matters  of  judicial  record  in 
courts  of  common  law." 

Analogous  to  Scire  Facias  Against  Bail. 
—  The  proceedings  by  scire  facias 
against  an  indorse-r  of  a  w^rit  is  close- 
ly analogous  to  that  against  bail,  the 
indorser  being,  by  force  of  the  statute, 
rendered  liable  for  the  plaintiff,  in  cer- 
tain contingencies,  as  the  bail  is  for  the 
defendant.  M'Gee  v.  Barber,  14  Pick. 
(Mass.)  212. 

Requisites  of  Writ,  Generally.  —  See 
supra,  note  I,  p.  865. 

Judgment  Not  Beversed.  —  That  the 
judgment  against  the  original  plaintiff 
has  not  been  reversed  must  be  alleged. 
M'<;ct.-  V.  Barber,  14  Pick.  (Mass.)  212. 

Judgment    Unsatisfied  —  Generally.  — 


That  the  judgment  against  the  original 
plaintiff  is  unsatisfied  must  be  alleged. 
McLellan  v.  Codman,  22  Me.  308; 
M'Gee  v.  Barber,  14  Pick.  (Mass.)  212. 
But  an  allegation  that  the  necessary 
means,  specifying  them,  were  used  to 
obtain  satisfaction  and  that  they  hr.ve 
proved  unavailing  is  sufficient.  M'Gee 
V.  Barber,  14  Pick.  (Mass.)  212. 

Alleging  Avoidance  or  Inability  to  Pay. 

—  Under  a  statute  which  provides  that 
if  the  original  defendant  recover  costs 
the  indorser  is  liable  on  the  avoidance 
or  inability  of  the  plaintiff  to  pay  them, 
it  must  be  alleged  either  that  the  origi- 
nal plaintiff  has  avoided  payment  of 
the  costs.  Ruggles  v.  Ives,  6  Mass. 
494.  Or  that  he  is  unable  to  pay  them. 
McLellan  v.  Codman,  22  Me.  308,  Rug- 
gles V.  Ives,  6  Mass.  494. 

Setting  Out  Return., —  Where  it  is 
averred  that  the  execution  was  returned 
and  what  proceedings  were  had  upori 
it  are  staled,  it  is  not  necessary  to  set 
forth  the  officer's  return,  in  terms,  or 
to  state  the  name  of  the  returning  of- 
ficer. The  avoidance  of  the  plaintiff  is 
the  material  averment  and  the  return 
is  the  proper  proof  of  that  averment. 
M'Gee  v.  Barber,  14  Pick.  (Mass.)  212. 

Indorsement  —  At  Agent  or  Attorney. 

—  That  the  defendant  indorsed  the  writ 
as  agent  or  attorney  need  not  be  al- 
leged, under  a  statute  which  provides 
that  an  original  writ  shall  be  indorsed 
by  the  plaintiff  or  by  some  agent  or  at- 
torney. Whoever  indorses,  not  being 
the  plaintiff,  must  be  presumed  to  in- 
dorse as  agent  or  attorney  for  the  plain- 
tiff. M'Gee  v.  Barber,  14  Pick.  (Mass.) 
212.  But  see  contra  Farnum  v.  Bell,  3 
N.  H.  72.  where  the  court  says:  "As 
the  scire  facias  is  given  by  the  statute 
to  the  defendants  in  the  original  suit, 
against   the   agent  or  attorney  of  the 
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plaintiff  in  the  original  suit,  nothing 
can  be  clearer  than  that  the  relation 
in  which  these  parties  stood  to  the 
former  suit  must  be  alleged  with  rea- 
sonable certainty." 

Place  of  Indorsement.  —  That  the 
name  of  the  indorser  was  indorsed 
upon  the  original  writ  near  the  bottom 
must  be  alleged,  under  a  statute  pro- 
viding "that  all  original  writs  *  *  * 
shall,  before  they  are  served,  be  in- 
dorsed *  *  *  near  the  bottom  by  and 
with  the  name  of,"  etc.  Farnum  ^. 
Bell,  3  N.  H.  72. 

Time  of  Indorsement.  —  That  writ  was 
indorsed  before  service  need  not  be 
alleged.  The  purpose  of  the  indorse- 
ment is  declared  by  statute.  The  writ 
could  not  legally  be  served  without  an 
indorsement,  and  therefore  the  aver- 
ment that  it  was  indorsed  is  to  be  con- 
sidered as  used  technically,  and  to 
import,  by  legal  intendment,  that  it 
was  indorsed  conformably  to  the  statute 
before  service.  M'Gee  v.  Barber,  14 
Pick.  (Mass.)  212.  But  see  contra  Far- 
num V.  Bell,  3  N.  H.  72,  which  holds 
that  it  must  be  alleged  that  the  de- 
fendant indorsed  his  name  upon  the 
original  writ  before  it  was  served. 

Liability  of  Indoner  —  Generally.  — 
That  indorser  became  liable  on  avoid- 
ance of  plaintiff  in  original  action  is  an 
inference  of  law  from  the  facts  and 
need  not  be  stated  in  terms.  M'Gee  v. 
Barb.  14  Pick.  (Mass.)  212. 

By  Force  of  Law.  —  It  is  not  neces- 
sary to  aver  that  by  force  of  any  law 
of  the  slate  the  indorser  became  liable. 
The  statute  is  a  general  law,  to  be 
taken  notice  of  without  being  specially 
pleaded.  It  is  sufficient  to  aver  the 
facts  which  bring  the  indorser  within 
the  operation  of  the  statute,  without 
stating  in  terms  the  liability,  which  is 
an  inference  of  law.  M'Gee  v.  Barber, 
14  Pick.  (Mass.)  212. 

Precedents.  —  In  McLellan  v.  Cod- 
man,  22  Me.  308,  the  writ  was  as 
follows: 

"  Whereas,  William  McLellan  oi Port- 
land,  in  the  county  of  Cumberland. 
Merchant,  by  the  consideration  of  our 
justices  of  our  Supreme  Judicial  Court 
holden  at  Portland  within  and  for  our 
county  of  Cumberland,  on  the  second 
Tuesday  oi  April,  A  D.  i?ij8,  recovered 
judgment  against  Benjamin  IVeymouth 
of  Portland,  Gentleman,  and  for  the  sum 
of  thirty-four  dollars  and  seventy-eight 
cents  costs  of  suit,  as  to  us  appears  of 
record,  by  him  about  said  suit  in  that 


behalf  expended,  whereof  the  said  Ben- 
jamin IVeymouth  is  convict  as  to  us  ap- 
pears of  record,  and  although  judgment 
be  thereof  rendered,  yet  the  said  execu- 
tion for  said  costs  doth  yet  remain  to 
be  paid,  although  the  same  issued  from 
the  office  of  the  clerk  of  said  court  on 
the  12th  day  of  May,  a.  d.  i8j<y,  and  said 
execution  was  duly  delivered  into  the 
hands  of  Royal  Lincoln,  who  was  then 
a  deputy  sheriff  of  said  county  and  for 
more  than  three  months  thereafter,  and 
at  the  time  of  the  return  on  said  writ, 
who  made  a  return  thereon  in  the  words 
following  and  figures,  to  wit,  '  Cumber- 
land, ss.  June 22,  A.  D.  i8j9.  By  virtue  of 
the  within  execution,  I  have  made  dili- 
gent search  after  the  property  of  the 
within  named  IVeymouth,  and  not  hav- 
ing found  any  estate,  real  or  personal, 
belonging  to  said  IVeymouth,  and  the 
said  IVeymouth  not  being  within  my 
precinct,  I  hereby  return  this  execu- 
tion wholly  unsatisfied. 

Royal  Lincoln,  Deputy  Sheriff.' 
And  the  same  execution  remains 
wholly  unsatisfied,  and  the  plaintiff 
avers  that  Randolph  A.  L.  Codman  in- 
dorsed the  original  writ  whereon  said 
judgment  was  rendered  by  his  christian 
and  surname,  as  the  plaintiff's  attorney, 
according  to  the  statute;  whereby  and 
for  want  of  finding  property  of  said 
Benjamin  Weymouth  to  satisfy  said  exe- 
cution the  said  Codman  became  liable 
to  pay  said  costs  to  the  plaintiff,  who 
was  defendant  in  said  original  writ. 
Wherefore  the  said  William  McLellan 
has  made  application  to  us  to  provide 
a  remedy  for  him  in  that  behalf.  Now 
to  the  end  that  justice  be  done:  We 
command  you  to  attach  the  goods  and 
estate  of  Randolph  A.  L.  Codman  of 
Portland,  in  the  county  of  Cumberland, 
Counsellor  at  Law,  to  the  value  of  one 
hundred  dollars,  and  summon  the  said 
Codman,  if  he  may  be  found  in  your 
precinct,  and  make  known  unto  him, 
that  he  be  before  our  justices  of  our 
Supreme  Judicial  Court  next  to  be 
holden  within  and  for  our  county  of 
Cumberland  on  the  Tuesday  next  but 
one  preceding  the  last  Tuesday  of  April, 
to  show  cause  if  any  he  have  why  the 
said  William  McLellan  ought  not  to 
have  execution  against  him  the  said 
Codman  for  his  costs  aforesaid,  and 
further  to  do  and  receive  that  which 
our  said  court  shall  then  consider. 
And  then  and  there  have  you  this  writ 
with  your  doings.  Hereof  fail  not," 
etc. 
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Form  No.  i  8  195.' 
(N.  H.  Pub.  Stat.  &  Sess.  L.  (xgoi),  c,  218,  §  20.) 

The  State  oi  New  Hampshire. 
Sullivan^  ss:     To  the  sheriff  of  any  county  or  his  deputy: 

(seal)  Whereas,  John  Doe,  oi  Newport,  in  said  county,  by  the  con- 
sideration of  the  justices  of  the  Superior^  Court  holden  at  Newport, 
in  said  county,  on  the  second  Tuesday  of  May,  a.  d.  19^?^,  recovered 
judgment  digaXnst  Hie  hard  Roe,  of  said  Newport,  iox  forty  dollars  and 
fifty  cents,  costs  of  suit  on  the  original  writ,  in  which  suit  Samuel  Short, 
of  said  Newport,  was  indorser  for  the  said  costs,  and  of  which  judg- 
ment execution  remains  to  be  done,  although  a  writ  of  execution  has 
been  issued  thereon  against  said  Richard  Roe,  which  has  been  returned 
unsatisfied,  as  of  record  appears.  We  therefore  command  you  to 
summon  the  said  Samuel  Short  to  appear  at  the  Superior^  Court  to  be 
holden  at  said  Newport,  in  said  county,  on  the  second  Tuesday  of 
November,  a.  d.  i<)02,  to  show  cause,  if  any  he  has,  why  the 
said  John  Doe   should    not   have    execution    against    him    for  the 


A  general  demurrer  to  this  writ  was 
overruled.  The  court  said,  "it  is  con- 
tended that  the  scire  facias  is  bad, 
inasmuch  as  it  does  not  directly,  and 
in  terms,  aver  the  inability  of  Wey- 
mouth, the  execution  debtor,  to  satisfy 
the  execution.  It  would  undoubtedly 
have  been  regular  so  to  have  averred. 
It  was  a  fact  to  be  proved,  and  there- 
fore should,  in  substance  at  least,  have 
been  alleged.  The  demurrer,  however, 
of  the  defendant  is  general,  under 
which  errors  in  matter  of  form  merely 
are  not  to  be  noticed." 

In  M'Gee  v.  Barber,  14  Pick.  (Mass.) 
212.  the  writ  alleged  that  whereas 
M'Gee,  at  the  court  of  common  pleas 
held  at  Greenfield  in  August,  1826,  re- 
covered judgment  against  Asahel  Par- 
menter  for  the  sum  of  sixteen  dollars 
and  eighty-two  cents  costs  of  suit 
in  an  action  commenced  and  prose- 
cuted by  Parmenter  as  plaintiff  against 
M'Gee  as  defendant;  and  whereas  three 
several  writs  of  execution  had  issued 
against  Parmenter,  and  had  been  re- 
turned wholly  unsatisfied,  all  which 
appeared  of  record;  and  upon  the  last 
writ  of  execution,  issued  on  the  eleventh 
day  of  October,  1827,  Parmenter  was 
committed  to  jail  and  there  detained 
until  released  by  taking  the  poor  debt- 
or's oath,  as  appeared  of  record,  where- 
by M'Gee  had  been  put  to  great  expense, 
etc.;  "  and  whereas  also  the  said  costs 
so  recovered  by  the  said  JlfGee  against 
the  said  Parmenter,  and  the  said  ex- 
penses and  prison  charges,  so  incurred 
as  aforesaid,  are  yet  wholly  due  and 


unpaid  to  the  said  M'Gee,  and  the  said 
Parmenter  is  unable  to  pay  or  satisfy 
the  same,  or  any  part  thereof.  And 
whereas  also  Isaac  B.  Barber  of  Cole- 
rain  aforesaid,  esquire,  indorsed  the 
original  writ,  in  the  said  action  so  com- 
menced and  prosecuted  by  the  said 
Parmenter,  against  the  z&\di  AF  Gee,  to 
wit,  at,  etc.,  on  etc.,  which  said  action 
was  not  supported  by  the  said  Par. 
menter,  but  judgment  as  aforesaid  in 
the  same  was  rendered  for  the  said 
M'Gee;  whereof  the  said  M'Gee  has 
made  application  for  us  to  provide 
remedy  for  him  in  this  behalf;  now,  to 
the  end  that  justice  may  be  done,  we 
command  that  you  make  known  to  the 
said  Isaac  B.  Barber  that  he  appear  be- 
fore our  justices  of  our  said  Court  of 
Common  Pleas  to  be  holden  at  Green- 
field, etc.,  on,  etc.,  to  show  cause,  if 
any  he  hath,  wherefore  the  said  M'Gee 
ought  not  to  have  his  execution  against 
him  the  said  Isaac  B.,  as  well  for  his 
costs,  so  as  aforesaid  recovered,  as  for 
the  expenses  and  prison  charges  so  as 
aforesaid  incurred  by  the  said  M'Gee," 
etc. 

A  motion  in  arrest  of  judgment 
against  Barber,  upon  a  default,  was 
overruled. 

1.  New  Hampshire.  —  Pub.  Stat.  & 
Sess.  L.  (1901),  c.  218.  §§  9,  10. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  865;  and,  generally,  supra, 
note  I,  p.  870. 

2.  The  superior  court  is  now  the 
proper  court  in  which  to  institute  an 
action.     N.  H.  Laws  (1901),  c.  78,  J^  2. 
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amount  of  said  judgment,  and  make  return  of  this  writ,  with  your 
doings  therein. 

Witness,  John  Marshall^  Esquire,  the  tenth  day  of  September^  a.  d. 

Calvin  Clark,  Clerk. 

IV.  AGAINST  DEFAULTING  JUROR.i 

Form  No.  i  8  i  9  6 .' 

The  State  of  Mississippi  to  the  Sheriff  of  Tate  County,  in  said  State: 
You  are  hereby  commanded  to  make  known  to  Samuel  Short  that 
judgment  nisi  for  a  fine  of  one  hundred  dollars  was  rendered  against 
him  by  the  Circuit  Court  of  said  county,  on  the  tenth  day  of  October, 
A.  D.  igOl,  at  the  October  term,  a.  d.  ipOi,  of  said  court,  for  his 
default  in  not  attending  said  court  to  serve  as  a  juror,  on  the  tenth 
day  oi  October,  a.  d.  19^-?,  as  he  had  been  duly  summoned  to  do;  and 
unless,  on  thQ  fifth  day  of  January,  a.  d.  i()02,  before  said  court,  at 
the  court-house  in  the  city  of  Senatobia,  in  said  county,  he  shall  show 
cause  to  the  contrary,  the  said  fine  will  be  made  absolute.  And  have 
then  there  this  writ. 

Given  under  my  hand  and  official  seal,  and  issued  this  the  tenth 
day  of  October,  a.  d.  \<)01. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  18197.^ 

The  State  of  Texas,    )  In  District  Court. 
County  of  Freestone.  \  January  Term,  \W9. 

The    State   of    Texas  to  the  Sheriff  or  any  Constable  of  Freestone 
County,  Greeting: 

Whereas,  on  the  tenth  day  of  October,  igOl,  before  the  honorable 
District  Court  of  Freestone  county,  Texas,  it  appeared  that  Samuel 
Short  had  been  duly  summoned  as  a  juror,  to  appear  at  said  term, 
and  refusing  to  obey  said  summons,  it  was  ordered  that  he  be  fined 
the  sum  of  o?ie  hundred  dollars  for  contempt  of  said  court,  upon  which 
judgment  nisi  was  then  rendered. 

These  are,  therefore,  to  command  you  that  you  summon  the  said 
Samuel  Short  to  be  and  personally  appear  at  the  next  term  of  the 
honorable  District  Court  for  Freestone  county,  Texas,  to  be  held  at 
the  court-house  thereof,  on  th^  first  Monday  In  November  next,  then 
and  there  to  show  cause,  if  any  he  has,  why  said  judgment  should 
not  be  made  final. 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how  you 
have  executed  the  same. 

Witness  my  hand  and  seal  of  office,  at  Fairfield,  this  twentieth  day 
of  October,  igOl. 

(seal)  Calvin  Clark, 

Clerk  District  Court,  Freestone  Co.,  Texas. 

1.  For  other  forms  against  defaulting  2.  Mississippi.  —  Anno.  Code  (1892), 
jurors   see   the   title    Juries,   vol.    10,     §  2369. 

Forms  Nos.  13416,  12417.  3..  Texas. — Rev.  Stat.  (1895),  art.  3186. 
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V.  AGAINST  COUNTY  OFFICER,  FOR  FAILURE  TO  ATTEND  COURT 

AND  HEAR  Charge  to  the  Grand  jury. 

Form  No.  i  8  19  8.' 

The  State  of  Mississippi  to  the  Sheriff  of  Tate  County,  in  said  State: 
You  are  hereby  commanded  to  make  known  to  Samuel  Short,  of 
said  county,  that  judgment  nisi  for  a  fine  of  ten  dollars  was  rendered 
against  him  by  the  Circuit  Court  of  said  county,  on  the  tenth  day  of 
January,  A.  D.  \^01,  at  the  January  term,  a.  d.  igOl,  of  the  court 
aforesaid,  for  his  default  in  not  attending  said  court  on  the  day  afore- 
said, to  hear  the  charge  of  the  judge  presiding  over  said  court  to  the 
grand  jury  impaneled  at  said  term;  and  that  unless  on  \.\\t  first  Mon- 
day oi  March,  A.  d.  \()01,  before  said  court,  at  the  court-house  in  the 
city  of  Senatobia,  in  said  county,  he  shall  show  cause  to  the  contrary, 
the  said  judgment  will  be  made  final.  And  have  then  there  this  writ. 
Given  under  my  hand  and  official  seal,  and  issued  this  the  tenth 
day  ol  January,  a.  d.  igOl. 

(seal)  Calvin  Clark,  Circuit  Clerk. 

VI.  AGAINST   OWNER  OF  CARRIAGE,   FOR    DAMAGES   RECOVERED 

AGAINST  THE  DRIVER  THEREOF.^ 


1.  Mississippi.  —  Anno.  Code  (1892),  § 

2374. 

2.  Precedent.  —  In  Levick  v.  Norton, 
51  Conn.  461,  the  following  pleading 
was  sustained: 

"  To  the  Sheriff  of  New  Haven  County, 
his  Deputy,  or  to  either  of  the  Con- 
stables of  the  Town  of  Waterbuty, 
and  to  the  City  Sheriff  of  the  City 
of  Waterbury,  within  said  County, 
Greeting: 

I.  Whereas  Edwin  A.  Levick,  of 
Waterbury,  before  the  District  Court 
of  Waterbury,  holden  at  Waterbury  at 
the yrt««rtrj' Term  thereof,  \'&8j,  recov- 
ered judgment  for  the  sum  of  %2g2.jo 
damages,  and  %J7.S4  cost  of  suit, 
against  Walter  E.  Mansfield,  of  Wood- 
bury, for  driving  carelessly  and  negli- 
gently contrary  to  the  statute  in  such 
case  provided,  on  the  14th  day  of  Sep- 
tember, \Z82,  a  certain  hack  or  vehicle 
for  the  conveyance  of- persons,  against 
the  carriage  of  the  plaintiff,  while  being 
driven  in  an  opposite  direction  as  the 
same  might  lawfully  be  driven,  on  a 
certain  highway  in   Waterbury; 

And  whereas  execution  was  taken 
out  on  said  judgment  by  the  plaintiff 
and  putinto  thehandsof  Deputy  Sheriff 
of  the  County  of  Litchfield  to  serve 
and  return,  who  made  diligent  search 
within  his  precinct  for  goods  or  estate 
of  the  said  Walter  E.  Mansfield  on 
which  to  levy  said  execution,  but  could 


find  none,  and  made  demand  of  said 
Mansfield  to  pay  the  same,  and  return 
said   execution    to   the   Clerk   of   said' 
Court,  wholly  unsatisfied. 

2.  The  defendant  was  the  owner  of 
said  hack  at  the  time  the  same  was 
being  driven  by  the  said  Mansfield,  as 
above  mentioned,  which  said  Mansfield 
was  driving  said  hack  as  the  servant  or 
workman  of  said  defendant  on  the  de- 
fendant's business,  and  in  the  course  of 
the  employment  of  said  Mansfield  by 
said  Norton. 

3.  The  said  Walter  E.  Mansfield  is 
wholly  unable  to  pay  said  judgment, 
which  is  still  due,  as  on  file. 

These  are  therefore  by  authority  of 
the  state  of  Connecticut  to  command  you 
to  make  the  said  Lynian  A'orton  to  know 
that  he  appear  before  the  District  Court 
of  Waterbury  to  be  holden  at  Water- 
bury, within  and  for  the  District  of 
Waterbury,  at  ihc  January  term  thereof 
i8<?5',  to  wit:  appear  before  said  court 
on  xhc  first  Monday  o{  April,  i9>8j,  then 
and  there  to  show  reason  if  any  he 
have  why  judgment  should  not  be  ren- 
dered in  favor  of  the  said  Edwin  A. 
Levick  against  him  for  the  amount  of 
said  damages  and  costs  so  recovered 
against  the  said  Walter  E.  Mansfield. 

Waterbury,  March  20th,  l8<?f. 
D.  F.   Webster, 
Clerk  of  the  District  Court 
of  Waterbury." 
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Form  No.  i  8 1 9  9 .' 

{Commencement  as  in  Form  No.  5912.) 

1.  The  plaintiff,  before  the  Court  of  Common  Pleas,  holden  at  Dan- 
bury,  in  and  for  the  county  of  Fairfield,  on  the  first  Monday  of 
February,  A.  D.  \fj01,  recovered  judgment  for  the  sum  of  ^00 
damages  and  %}fi  costs  of  suit,  against  Richard  Roe,  of  said  Dan- 
bury,  for  driving  and  running,  contrary  to  the  statute  in  such  case 
made  and  provided,  on  the  10th  day  of  May,  a.  d.  igOi,  a  certain 
coach  for  the  conveyance  of  persons,  owned  by  the  defendant,  Samuel 
Short,  and  of  which  the  said  Richard  Roe  was  then  and  there  the  driver 
for  the  said  Samuel  Short,  against  the  said  plaintiff  while  said  plaintiff 
was  passing  on  foot,  as  he  lawfully  might,  on  a  certain  highway  at 
Danbury  aforesaid. 

2.  That  thereupon  the  plaintiff  took  out  execution  on  said  judg- 
ment for  the  sums  aforesaid  with  interest  and  25  cents  for  said  exe- 
cution, which  execution  was  dated  on  the  20th  day  of  September, 
igOl,  and  signed  by  Calvin  Clark,  clerk  of  said  court,  and  directed  to 
the  sheriff  of  said  county  of  Fairfield  to  serve  and  return. 

3.  Said  execution,  on  September  21st,  xgOl,  was  put  into  the  hands  of 
Charles  Hatch,  sheriff  of  said  county  of  Fairfield,  who,  on  September 
22d,  igOl,  made  diligent  search  within  his  said  county  for  goods  or 
estate  of  the  said  Richard  Roe  on  which  to  levy  said  execution,  but 
could  find  none,  as  by  the  files  and  records  of  said  court  will  appear. 

4.  That  the  said  Richard  Roe,  at  the  time  of  the  driving  and  run- 
ning by  him  as  aforesaid  of  the  said  coach  against  the  plaintiff,  was 
the  servant  of  the  defendant,  Samuel  Short,  and  was  driving  said  coach 
as  the  servant  of  said  defendant  and  in  the  course  of  his  employment 
by  said  defendant,  and  on  the  business  of  said  defendant. 

5.  That  said  Richard  Roe  is  wholly  unable  to  pay  the  aforesaid 
judgment  or  any  part  thereof. 

6.  Said  judgment  has  never  been  reversed  nor  has  the  amount  due 
thereon,  and  on  said  execution,  with  the  officer's  fees  thereon,  ever 
been  paid. 

Plaintiff  claims  %S00  damages. 

Of  this  writ  {concluding  as  in  Form  No.  18193). 

VII.  Against  Personal  representative. 
1.  Fop  Execution  De  Bonis  Proprlis.^ 

1.  Connecticut. — Gen.  Stat.  (1888),  §  McDowell  v.  Asbury.  66  N.  Car.  444; 
2690.  Graham  v.  Ruble,  i  Coldw.  (Tenn.)  170. 

This  form  is  adapted  to  the  present  Nature  of  Writ.  —  The   writ  of  scire 

practice  from  2  Rev.  Swift's  Dig.  588.  facias,    when    used    for    the    purpose 

2.  Against  Personal  Bepresentative.  —  of  obtaining  an  execution  de  bonis 
A  writ  of  scire  facias  lies  against  an  propriis,  on  a  judgment  against  an 
administrator  or  executor  to  show  administrator,  although  it  was  styled 
cause  why  an  execution  de  bonis  a  judicial  writ,  was  nothing  more  than 
propriis  should  not  issue  against  him.  a  notice  to  show  cause  why  an  execu- 
Vick  V.  House,  2  How.  (Miss.)  617;  tion  should  not  issue.  McDowell  v. 
People  V.  Judges,  4  Cow.  (N.  Y.)  445;  Asbury,  66  N.  Car.  444. 

Piatt  V.  Robins,  i  Johns.  Cas.  (N.  Y.)        Beqoisitet    of  Writ,  Oenerally.  —  See 
276;  McDowell  V.  Clark,  68  N.  Car.  118;     supra,  note  i,  p.  865. 
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a.  In  General. 


Alleging  Judgment.  —  That  judgment 
■was  obtained  against  the  defendant  as 
the  administrator  of  the  intestate  must 
be  distinctly  alleged.  Peaslee  v.  Kelley, 
38  N.  H.  372;  Cope  V.  McFarland,  2 
Head  (Tenn.)  543. 

In  Peaslee  v.  Kelley,  38  N.  H.  372, 
the  court  says:  "  It  appears  to  us  that 
the  allegations  of  the  scire  facias  are 
quite  sufficient.  It  sets  forth  the  fact 
of  a  judgment  recovered  against  the 
defendant  as  administratrix,  to  be 
levied  on  the  estate  in  her  hands;  and 
we  think  it  immaterial  by  what  process 
the  suit  was  commenced,  or  when  that 
process  was  returnable,  or  what  pro- 
ceedings took  place  in  court,  prior  to 
the  rendition  of  the  judgment.  A 
scire  facias  need  not  recite  all  the 
proceedings  upon  which  the  judgment 
was  given,  but  the  judgment  only." 

Devastavit  Suggested.  —  Devastavit 
must  be  suggested.  Graham  w.  Ruble, 
I  Coldw.  (Tenn.)  170;  Hillman  v.  Wiley, 
3  Head  (Tenn.)  575;  Cope  v.  Mc- 
Farland, 2  Head  (Tenn.)  543.  But  see 
contra  Peaslee  v.  Kelley,  38  N.  H.  372, 
where  it  was  held  that  under  a  statute 
providing  that  upon  return  of  "  no 
goods"  or  "waste,"  made  by  the 
sheriff  on  the  execution,  an  execution 
may  be  awarded,  on  scire  facias,  against 
the  goods,  estate  and  person  of  the 
administrator,  as  for  his  own  debt,  etc., 
it  was  sufficient  to  allege  that  the 
sheriff  had  returned  "  no  goods." 

A  statement  that  defendant  "  con- 
verted to  his  own  use  "  the  assets  of 
the  estate  is  not  of  itself  a  sufficient 
allegation  of  devastavit.  Cope  v.  Mc- 
Farland, 2  Head  (Tenn.)  543. 

In  Alaine,  by  statute,  the  writ  must 
suggest   waste.     Rev.   Slat.    (1883),    c. 

87,  S  3. 

Other  Forms. —  In  Oliver's  Prec.  (2d 
ed.)  657,  is  set  out  the  following  form: 

"  Whereasy^Aw  Doe,  of,  etc.,  before 
our  justices,  etc.,  by  the  consideration 
of  our  said  justices,  recovered  judg- 
ment against  the  estate  oi  Richard  Roe, 
late  of,  etc.,  in  the  hands  and  under  the 
administration  of  Samuel  Short,  of,  etc., 
administrator,  etc.,  for  the  sum  ol  four 
hundred  dollars,  for  costs  and  charges, 
etc.;  and  although  judgment  be  thereof 
rendered,  and  execution  accordingly 
granted  thereon,  yet  the  same  is  re- 
turned by  Charles  Hatch,  then  and  ever 
since  a  deputy  sheriff  of,  etc.,  that  he 
had  made  diligent  inquiry  for  the  estate 


of  said  Richard  Roe,  in  the  hands  of  the 
said  Samuel  Short,  but  could  find  no 
estate  in  his  hands  to  satisfy  the  said 
execution;  and  so  he  returned  the  same 
in  no  part  satisfied.  And  whereas  the 
saidy^Aw  Doe,  by  his  petition  to  our 
inferior  court,  etc.,  held,  etc.,  suggested 
that  the  said  Samuel  Short  had  wasted 
the  said  estate  of  the  said  Richard  Roe, 
to  the  value  of  the  sums  aforesaid,  and 
sufficient  to  satisfy  the  same,  and 
prayed  that  a  writ  of  scire  facias  might 
issue  against  him  to  show  cause,  if  any 
he  have,  why  execution  should  not  be 
awarded  against  his  own  estate,  and 
for  want  thereof,  against  his  body,  for 
the  sums  aforesaid;  which  our  said 
court  ordered  accordingly.  Now  to  the 
end  "  {concluding  as  in  Form  No,  18201). 

In  Graydon's  F.  (Pa.  1845),  p.  539, 
No.  12,  is  set  out  the  following  form: 

"  Whereas,  by  our  writ  of  fieri  facias, 
we  lately  commanded  you  that  of  the 
goods  and  chattels,  etc.,  which  were  of 
John  Doe,  at  the  time  of  his  death,  in 
the  hands  of  Samuel  Short,  executor  of 
the  testament  and  last  will  of  the  said 
John  Doe  to  be  administered  in  your 
bailiwick,  you  should  cause  to  be  levied, 
etc.  {as  in  the  Ji.  fa.)  And  you  on  that 
day  returned  to  our  justices  at  Middle- 
borough,  that  the  aforesaid  Samuel  Short 
had  no  goods  or  chattels,  etc.,  which 
were  of  the  aforesaidy^iAw  Doe,  at  the 
time  of  his  death,  in  his  hands  to  be 
administered  in  your  bailiwick,  whereof 
the  debt  and  damages  aforesaid,  or  any 
part  thereof,  you  could  cause  to  be 
levied,  etc.  And  because  the  return 
aforesaid  is  conceived  to  be  in  delay  of 
the  execution  of  the  judgment  afore- 
said; and  in  our  said  court,  on  the  part 
of  the  said  Richard  Roe  and  William 
West  {the  plaintiff's),  it  is  testified  that 
the  aforesaid  Samuel  Short,  divers 
goods,  etc.,  which  were  of  the  afore- 
said/<'//«  Doe,  at  the  time  of  his  death 
in  his  hands  to  be  administered,  to  the 
intent  and  execution  of  the  debt  and 
damages  aforesaid,  should  not  be  made, 
hath  sold,  eloigned,  and  ,to  his  own 
proper  use  hath  converted.  We,  willing 
that  those  things  which  in  our  said 
court  are  rightly  done  and  adjudged, 
should  not  be  avoided  by  any  art  or 
contrivance,  do  command  you,  that  of 
the  goods  and  chattels  which  were  of 
the  aforesaid  John  Doe,  at  the  time 
of  his  death,  in  the  hands  of  the  afore- 
said Samuel  Short,  to  be  administered 
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Form  No.  18200.' 

(Precedent  in  Peaslee  v.  Kelley,  38  N.  H.  372.)* 

[The  State  of  New  Hampshire. 
Rockingham,  ss. 
To  the  Sheriff  of  any  county  or  his  deputy: 

(seal)  ^h^xediS  Ebenezer  Peaslee,  ol  Portsmouth,  by  the  considera- 
tion of  the  justices  of  the  Court  of  Common  Pleas,  holden  at  Ports- 
mouth, in  said  county  of  Rockingham,  on  the  first  Tuesday  of  June, 
A.  D.  \2>58,  recovered  judgment  against  J/^ry  ^^//^^',  of  said  Ports- 
mouth, as  administratrix  of  the  estate  of  Edmund  Kelley,  late  of  said 
Portsmouth,  deceased, J^  for  the  sum  oi  five  hundred  doWdiVS  and  costs, 
taxed  Bit  forty  dollars,  as  appears  of  record,  whereof  execution  remains 
to  be  done;  and  whereas,  on  the  twenty-ninth  day  oi  June,  a.  d.  1^08, 
an  execution,  in  due  form  of  law,  issued  from  this  court  in  favor  of 
said  Ebenezer  Peaslee,  for  the  sums  aforesaid,  against  the  goods,  chat- 
tels or  lands  of  the  said  Edmund,  and  was  committed  to  Levi  B. 
Tucker,  of  said  Portsmouth,  one  of  the  deputies  of  the  sheriff  of  this 
county,  to  be  by  him  executed  and  returned  according  to  law,  who, 
on  the  tenth  day  oi  July,  a.  d.  i85<9,  makes  return  of  the  same  to  this 
court,  and  on  the  back  thereof  returns  that  he  has  made  diligent 
search,  and  has  found  no  goods,  chattels  or  estate,  belonging  to  the 
estate  of  the  above  named  Edmund  Kelley,  in  his  precinct;  we  com- 
mand you,  therefore,  to  summon  the  said  Mary  Kelley  to  appear 
before  the  justices  of  the  Court  of  Common  Pleas,  to  be  holden  at  said 
Portsjnouth,  within  and  for  said  county  of  Rockingham,  on  the  second 
Tuesday  oi  September,  a.  d.  1^58,  that  she  may  show  cause,  if  any  she 
have,  why  the  szxd  Ebenezer  Peaslee  shoM\d  not  have  execution  against 
her  goods,  estate  and  person,  for  the  sums  aforesaid,  as  for  her  own 
debt.     And  make  return  [(concluding  as  in  Form  No.  57^^).]* 

b.  In  Action  by  Administrator  be  Bonis  Non. 

in  your  bailiwick,  you  cause  to  be  levied  use  hath  converted,  by  honest  and  law- 

the   debt   and    damages    aforesaid,    if  ful  men  of  your  bailiwick,  make  known 

thereof  they  can  be  levied.     And   the  to  the   Samuel  Short,   that    he    be    and 

moneys   therefor   levied   have   before,  appear  before  our  said  justices  at  Mid- 

etc,  at,  etc.,  on,  etc.,  to  render  to  the  said  dleborough,    on.    etc.,    to   show    if   any 

Jiichard Hoe  and  William  West,  for  their  thing  for  himself  he  hath  or  knows  to 

debt  and  damages  aforesaid.     And   if  say,    why  the   said   Samuel  Short  and 

they  cannot  be  thereof  levied,  then,  if  William   West  execution    against    him 

it  shall  appear  to  you  by  inquisition  on  of  the  proper  goods  and  chattels,  etc., 

the   oath,  etc.,   of    honest  and    lawful  of    him    the   said    Samuel  Short  to    be 

men  of  your  bailiwick  in  this  behalf  to  levied,  ought  not  to  have,  etc." 

be   taken,  or  in  any  other  manner  by  1.  New   Hampshire. —  Pub.    Stat.     & 

which  you  may  be  the  better  certified  Sess.  L.  (1901),  c.  191,  §  25. 

thereof,     that     the     aforesaid     Samuel  See    also,   generally,    supra,   note   2, 

Short,   the    goods   and  chattels   which  p.  875. 

were  of  the  aforesaidyi?A«  Doe,  at  the  2.  A   general   demurrer   to  this  writ 

time  of  his  death,  in  the  hands  of  the  was  overruled. 

said  Samuel  Short,  to  be  administered,  3.  The    matter   enclosed   by  [  ]  will 

to  the  value  of  the  debt  and  damages  not  be  found  in  the  reported  case, 

aforesaid,    or  any   part   thereof,    hath  4.  The  matter  to  be  supplied  within 

sold,   eloigned,  or  to  his  own   proper  []  will  not  be  found  in  the  reported  case. 
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Form  No.  i  8201.' 

(Oliver's  Prec.  (2d  ed  )  656.) 

{Venue  and  address  as  in  Form  No.  8J^1.) 

(seal)  Whereas  Samuel  Short,  of  Augusta,  county  of  Kennebec, 
and  state  of  Maine,  as  administrator  of  the  goods,  chattels,  rights 
and  credits  of  Richard  Roe,  late  of  said  Augusta,  not  administered 
upon  by  William  West,  former  administrator  thereon,  before  our 
Supreme  Judicial  Court,  hoiden  at  Augusta  aforesaid  in  and  for 
our  county  of  Kennebec,  on  t\\Q  first  Tuesday  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine,  by  the  con- 
sideration of  said  court,  recovered  judgment  against  the  goods  and 
estateofy(?/^//Z>£7(f,  late  of  said  ^«^«^/a,  testate,  in  the  hands  of  Calvin 
Brown,  as  he  was  the  executor  of  the  last  will  and  testament  of  the 
said  John  Doe,  for  the  sum  of  two  hundred  dollars  damages,  and  also 
twenty-five  dollars  for  costs  and  charges,  by  him  about  his  suit  in  that 
behalf  expended,  as  to  us  appears  of  record;  and  although  judgment 
thereof  be  rendered  as  aforesaid,  yet  execution  of  the  said  damages 
and  costs  doth  yet  remain  to  be  made.  And  the  said  Samuel  Short, 
in  his  said  capacity,  on  the  twenty-fifth  day  of  August,  in  the  year 
aforesaid,  sued  out  his  writ  of  execution,  in  due  form  of  law,  on  the 
same  judgment,  against  the  goods  and  estate  of  the  said  John  Doe, 
in  the  hands  of  the  said  Calvin  Brown,  returnable  in  the  clerk's  office 
of  the  said  court,  within  three  months  then  next  ensuing;  and  delivered 
the  same  on  the  same  day,  at  ^«^«^/d!  aforesaid,  to  be  duly  served,  to 
Charles  Hatch,  then  and  ever  since  a  duly  appointed  deputy  sheriff  in 
and  for  said  county  of  Ken?iebec,  and  who  there,  at  Augusta  aforesaid, 
on  the  thirtieth  day  of  August,  in  the  year  aforesaid,  made  return 
accordingly  of  the  same  writ  of  execution  into  the  said  office,  in  the 
words  and  figures  following,  viz:  '^  Kennebec,  ss.  August  SO,  i899.  By 
virtue  of  this  precept,  I  have  made  diligent  search  and  inquiry,  and 
cannot  find  any  goods  or  estate  of  the  said  /ohn  Doe,  the  testator 
within  named.  And  so  I  return  this  execution  in  no  part  satisfied;" 
and  signed  the  same  with  his,  the  said  Charles  Hatch' s,  christian  and 
surname,  and  the  addition  of  his  said  office.  And  the  said  Samuel 
Short,  the  said  administrator,  thereupon  hath  made  suggestion  to  us, 
that  the  said  Calvitt  Brown  hath  wasted  the  goods  and  estate  of  the 
sdixd  John  Doe,  the  testator;  whereof  the  said  Samuel  Short,  the  said 
administrator,  hath  made  application  to  us  to  provide  a  remedy  for 
him  in  that  behalf.  Now,  to  the  end  that  justice  be  done,  we  com- 
mand you  that  you  make  known  unto  the  said  Calvin  Brown  that  he 
be  before  our  said  Supreme  Judicial  Court,  to  be  hoiden  at  Augusta 
within  and  for  our  county  of  Kennebec,  on  X.\\t first  Tuesday  ol  January 
next,  to  show  cause,  if  any  he  has,  wherefore  the  said  Samuel  Short 
ought  not,  in  said  capacity,  to  have  his  execution  against  him,  the 
said  Calvin  Brown,  for  his  damages  and  costs  aforesaid;  and  further 
to  do  and  receive  what  our  said  court  shall  then  and  there  consider. 

Hereof  fail  not,  and  have  you  there  this  writ  with  your  doings  therein. 

Witness  {concluding  as  in  Form  No.  8Jf51^. 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  87,  See  also,  generally,  supra,  note  2, 
§  5.  P-  875. 
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2.  On  Judgment  to  be  Levied  Quando  Acciderint.^ 

Form  No.  18202.* 

(Robinson's  F.  (Va.)  251.) 

{Address  as  in  Form  No.  8891.) 

Whereas,  /oAn  Doe^  at  our  Circuit  Court,   held  for  the  county  of 


1.  The  judgment  of  assets  quando  acci- 
derint  embraces  not  only  the  assets 
received  by  the  executor  after  that 
judgment  is  signed,  but  also  such  as- 
sets as  come  into  or  ought  to  be  in  his 
hands  between  the  issuing  of  the  writ, 
or  the  plea,  and  the  judgment,  in  the 
due  course  of  administration.  Smith 
V.  Tateham,  2  Exch.  205. 

Authority  for  writ  is  recognized  in 
Lang  V.  Lewis,  i  Rand.  (Va.)  277. 

Another  Form.  —  In  Graydon's  F.  (Pa. 
1845).  p.  540,  No.  13,  this  form  is  set 
out: 

"Whereas yi!7^M  Doe  lately  in  our 
County  Court  of  Common  Pleas  of  Cum- 
berland county  aforesaid,  to  wit,  in  the 
term  of  March,  in  the  year  18^9,  by  one 
writ  of  summons  did  implead  Susan 
Roe,  late  of  your  county,  widow,  execu- 
trix of  the  last  will  and  testament  of 
Richard  Roe,  deceased,  in  an  action  of 
debt  for  the  sum  oi  Jive  hundred do\\a.TS, 
which  he  the  sa.id  John  Doe  in  our  said 
court  from  the  said  Susan  Roe,  execu- 
trix as  aforesaid  (as  is  said)  did  require 
and  demand.  And  whereas  she  the 
said  Susan  Roe,  afterwards,  to  wit,  in 
the  term  of  March,  in  the  year  18^9,  in 
our  said  court  did  plead  that  she  had 
fully  administered  all  the  goods  and 
chattels  which  were  of  the  aforesaid 
Richard  Roe  at  the  time  of  his  death  in 
her  hands  to  be  administered,  nor  had 
at  the  time  of  the  impetration  of  the 
said  writ  of  the  sz\d  John  Doe  or  at  any 
time  after  any  of  the  goods  and  chat- 
tels which  were  of  the  said  Richard 
Roe,  at  the  time  of  his  death,  in  her 
hands  to  be  administered,  upon  which 
plea  the  S2i\dJohn  Doe  in  regard  that 
the  said  Susan  Roe,  by  her  plea  afore- 
said, did  not  deny  but  that  the  action 
aforesaid  was  true  and  just  nor  but 
that  the  said  sum  of  money  sued  for 
as  aforesaid,  was  a  true  and  just  debt 
then  unpaid  and  unsatisfied  or  dis- 
charged, and  for  that  the  sa.meJohn 
Doe  could  not  deny  that  the  same  Susan 
Roe  had  not  nor  on  the  day  of  the  im- 
petration of  the  writ  of  the  sai\AJohn 
Doe,  nor  at  any  time  after,  had  any  of 
the  goods  or  chattels  which  were  of  the 
said   Richard  Roe,    at  the  time  of  his 


death  in  her  hands  to  be  administered, 
afterwards  in  our  said  court  held  at 
the  county  aforesaid,  on  the  twentieth 
day  of  March,  in  the  year  18^9,  before 
John  Marshall,  Esq.,  and  his  associates 
then  our  justices  of  the  same  court,  it 
was  considered  by  the  same  court  that 
the  s2\AJohn  Doe  should  recover  against 
the  said  Susan  Roe,  executrix  of  the 
testament  and  last  will  of  the  said  Rich- 
ard Roe,  deceased,  his  debt  aforesaid  of 
the  goods  and  chattels  which  were  of 
the  said  Richard  Roe  at  the  time  of  his 
death;  and  which  to  the  hands  of  the 
said  Susan  /'c?^  at  any  time  after  should 
come  to  be  administered  to  be  levied, 
whereof  the  said  Susan  Roe  is  convict, 
as  by  the  record  and  process  thereof, 
in  our  said  court  at  Carlisle  remaining, 
manifestly  appears.  And  after  the 
judgment  aforesaid,  in  the  form  afore- 
said rendered,  divers  goods  and  chat- 
tels which  were  of  the  aforesaid  Rich- 
ard Roe  at  the  time  of  his  death,  to  the 
value  of  the  debt  aforesaid  and  more, 
to  the  hands  and  possession  of  the 
aforesaid  Susan  Roe  have  come  lo  be 
administered,  and  in  the  hands  and 
possession  of  the  same  Susan  Roe  now 
are,  to  wit:  at  the  county  aforesaid, 
whereby  the  same  Susan  Roe  may 
satisfy  the  said  John  Doe  his  debt,  as 
by  insinuation  of  the  s&me John  Doe  we 
have  received,  and  the  same  Susan  Roe, 
after  the  judgment  aforesaid  rendered, 
took  to  husband  a  certain  Charles  Roe, 
at  the  county  aforesaid,  which  said 
Charles  Roe  is  rendered,  as  by  the  in- 
sinuation of  the  siiid  John  Doe  we  have 
received.  And  because,  etc.  We  com- 
mand you  that  by  good,  etc.,  you  make 
known  to  the  said  Susan  Roe  (lately 
called  Susan  Roe)  that  she  be  and  ap- 
pear at,  etc.,  to  show,  etc.,  why  the 
aforesaid y<?/^«  Doe's  execution  against 
her  of  his  debt  aforesaid,  of  the  goods 
and  chattels  which  were  of  the  said 
Richard  Roe,  at  the  time  of  his  death, 
in  the  hands  of  the  same  Susan  Roe 
now  being  to  be  administered,  ought 
not  to  have,  if  to  her,  the  said  Susan 
Roe  it  shall  seem  expedient,  etc." 

2.  See,  generally,  supra,  note  I,  this 
page. 
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Frederick^  at  the  court-house  in  Winchester,  in  the  county  aforesaid, 
on  the  tenthdisy  of  May,  a.  d.  igOO,  by  the  judgment  of  our  said  court, 
recovered  against  Samuel  Short,  executor  of  the  last  will  and  testa- 
ment (or  administrator  of  the  personal  estate^  of  Richard  Roe,  deceased, 
three  hundred  doWdirs  with  interest  thereon  to  be  computed  after  the 
rate  olsix  per  contum  per  annum  from  the  tenth  day  oi  June,  a.  d. 
\W8,  till  payment,  for  a  certain  debt  and  interest  thereon,  and  also 
twenty  dollars  for  his  costs  by  him  about  his  suit  in  that  hehalf 
expended,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
szxd  Richard  Roe,  deceased,  at  the  time  of  his  death,  and  which,  since 
the  plea  pleaded  by  the  said  Samuel  Short  in  the  said  suit,  had  come, 
or  which  should  thereafter  come,  to  the  hands  of  the  said  Samuel 
Short,  as  such  executor  {ox  administrator),  to  be  administered;  as  by 
the  record  of  the  said  judgment  in  our  same  court  manifestly 
appears.  And  now,  on  behalf  of  the  said  John  Doe,  it  is  said,  that 
although  judgment  be  given  as  aforesaid,  yet  execution  of  the  debt 
(or  damages)  interest  and  costs  aforesaid,  still  remains  to  be  made; 
and  that  since  the  said  plea  pleaded,  divers  goods  and  chattels  which 
were  of  the  sdUd  Richard  Roe,  at  the  time  of  his  death,  came  to  and 
are  now  in  the  hands  of  the  said  Samuel  Short,  as  executor  (or  admin- 
istrator), as  aforesaid,  to  be  administered.  Therefore,  at  the  instance 
of  the  ssixd  John  Doe,  we  command  you  that  you  make  known  to  the 
said  Richard  Roe,  executor  (or  administrator),  as  aforesaid,  that  he 
be  before  our  Circuit  Court  for  the  county  of  Frederick  aforesaid,  in 
Winchester,  in  the  county  aforesaid,  at  the  first  day  of  the  then  next 
March  term  thereof,  being  the  ninth  day  of  March  next,  to  show,  if 
he  has  anything  to  say,  why  the  S2dd  John  Doe  ought  not  to  have 
execution  against  him,  the  said  Satiiuel  Short,  executor  (or  adminis- 
trator), as  aforesaid,  of  the  debt  (or  damages),  interest  and  costs  afore- 
said, according  to  the  judgment  aforesaid,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  ssdd  Richard  Roe,  deceased,  at  the 
time  of  his  death,  and  which  have  come  to  and  are  now  in  the  hands 
of  the  said  Samuel  Short,  as  executor  (or  administrator),  as  aforesaid, 
to  be  administered.  And  have  then  there  this  writ. 
Witness  (concluding  as  in  Form  No.  8891). 

VIII.  AGAINST  Supervisor,  for  Failure  to  attend  Meeting 

OF  BOARD  OF  SUPERVISORS. 
Form  No.  18203.' 

The  State  ol Mississippi  to  the  Sheriff  of  Tate  County,  in  said  State: 
You  are  hereby  commanded  to  summon  Samuel  Short,  if  to  be 
found  in  your  county,  to  be  and  personally  appear  before  the  board 
of  supervisors  of  said  county,  at  a  regular  meeting  thereof  to  be  held 
at  the  court-house  in  the  city  of  Senatobia,  in  said  county  and  state, 
on  Xht,  first  Monday  oi  May,  a.  d.  if)01,  then  and  there  to  show  cause, 
if  any  he  can,  why  the  judgment  for  a  fine  of  five  dollars  rendered 
against  him  by  said  board,  at  a  meeting  held  on  the  tetith  day  of 
April,  \f)01,  should  not  be  made  final,  and  execution  issued  therefor; 

1.  Mississippi.  —  Anno.  Code  (i892),g  282. 
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said  judgment  nisi  having  been  rendered  against  him  as  a  member  of 
said  board  because  of  his  failure  to  attend  a  meeting  of  same  held 
on  the  tenth  CiSLy  oi  April,  a.  d.  igOl,  after  having  due  notice  thereof. 
Given  under  my  hand,  and  official  seal  at  office,  this  the  eleventh  day 
oi  April,  A.  D.  iciOl. 

(seal)  Calvin  Clark,  Clerk  Board  Supervisors. 


IX.  AGAINST  DEFAULTING  WITNESS.^ 

Form  No.  18204.' 
The  State  of  Alabama,  )  rj,,      r-  •    ■     t  r^       ^    c  t  jr  r^ 

Jefferson  County.  l"  ^^^  Crtminal  Court  oi  Jefferson  County. 

To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

Whereas,  to  wit,  at  the  October  term  of  the  Criminal  Court  of 
Jefferson  county,  on  the  tenth  day  of  October,  \^01,  the  following 
order  was  entered  up  in  the  following  cause,  to  wit: 

^  •   '^^  \  In  the  Criminal  Court  of  Jefferson  County,  the  tenth  day 

John  Doe.  \  °^  ^^^^^^'''  ^9^^- 

In   this  cause,  it  appearing  to  the  satisfaction  of  the  court  that 


1.  Bequisites  of  Writ,  Generally.  —  See 
supra,  note  i,  p.  865. 

Declaration  Contained  in  Writ.  —  The 
declaration  may  be  contained  in  the 
writ,  and  if  this  is  done  the  writ  must 
contain  such  averments  as  would  be 
necessary  to  make  a  declaration  good. 
Emanuel  v.  Ketchum,  21  Ala.  257. 

Setting  Out  Judgment  Nisi.  —  The  sub- 
stance of  the  judgment  nisi  rendered 
on  account  of  the  failure  of  the  witness 
to  attend  must  be  set  out.  Spence  v. 
Simmons,  21  Ala.  563. 

Setting  Out  Subpoena  —  Generally.  — 
Subpoena  must  be  set  out  either  by  a 
copy  thereof  or  in  substance.  Emanuel 
V.  Ketchum,  21  Ala.  257;  Smith  v. 
Barger,  9  Yerg.  (Tenn.)  322. 

Date  of  Appearance.  —  Writ  must 
show  at  what  day  and  term  the  witness 
was  bound  by  the  subpoena  to  appear. 
Pomeroy  z/.  State,  40  Ala.  63;  Emanuel 
V.  Ketchum,  21  Ala.  257;  State  v.  Lacy, 
3  Humph.  (Tenn.)  225. 

Issuance  and  Service  of  Subpoena.  — 
That  the  subpoena  has  been  issued  and 
served  must  be  shown  by  positive  aver- 
ment. Spence  v.  Simmons,  21  Ala. 
563;  Emanuel  v.  Ketchum,  21  Ala.  257. 
But  it  need  not  be  shown  that  the 
subpoena  was  issued  to  the  sheriff  of 
the  county  in  which  the  witness  re- 
sided.   Smith  V.  Barger,  g  Yerg.  (Tenn.) 

322. 

Precedent.  —  In  Smith  v.  Barger,  9 
Yerg.  (Tenn.)  322,  the  writ  was  as  fol- 
lows: 


"Whereas,  heretofore,  by  process  of 
subpoena,  issued  from  the  circuit  conrX., 
for  the  county  of  Knox,  at  the  instance 
of  Barbara  Barger,  on  the  zist  Dec, 
1^32,  Thomas  Smith  was  duly  sum- 
moned to  appear  in  oyxx  circuit cowrx.  for 
the  county  of  Knox,  to  be  held  on  the 
second  Monday  of  February,  iSjj,  at  the 
court-house  in  Knoxville,  to  testify  and 
the  truth  to  speak,  in  a  cause  pending 
in  our  said  court,  wherein  the  said 
Barbara  Barger  is  plaintiff,  and  John 
Robinson  is  defendant,  on  behalf  of  said 
plaintiff. 

And  whereas,  at  our  said  court,  begun 
and  held  for  the  county  of  Knox,  at 
the  court-house  in  Knoxville,  on  the 
second  Monday  of  February,  18^/,  the  said 
Thomas  Smith  being  solemnly  called  to 
testify  in  said  cause,  on  behalf  of  said 
Barbara  Barger,  came  not;  therefore,  on 
motion  of  the  attorney  for  the  plaintiff, 
it  is  considered  by  the  court,  that  for 
such  his  contempt,  he  forfeit  the  sum  of 
one  hundred  and  twenty-Jive  dollars  to 
the  plaintiff,  unless  he  appear  at  the 
next  term  of  this  court,  and  show  suf- 
ficient cause  why  the  judgment  should 
not  be  made  absolute.  You  are  there- 
fore commanded,  etc.,  to  summon, 
etc." 

Objections  made  to  the  sufficiency  of 
the  writ  were  overruled. 

2.  Alabama.  —  Civ.  Code  (1896),  § 
1826  tt  seq. 

See  also,  generally,  supra,  note  i, 
this  page. 
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Samuel  Short  had  been  duly  summoned  to  appear  at  this  term  of  the 
said  Criminal  Court  of  Jefferson  county,  on  the  tenth  day  of  October^ 
igOl,  to  testify  in  behalf  of  the  state  in  a  case  in  said  court  of  The 
State  SLgdHnst  John  Doe,  who,  being  called,  came  not  but  made 
default,  a  judgment  is  entered  against  the  said  Samuel  Short  for  one 
hundred  dollars,  in  favor  of  the  state  unless  he  appear  at  the  next 
term  of  this  court  and  show  cause  to  the  contrary;  and  it  is  ordered 
that  notice  issue  to  Samuel  Short, 

You  are  therefore  hereby  commanded  to  notify  the  said  Samuel 
Short  that  a  conditional  judgment  was  entered  against  him,  of  which 
the  above  is  a  copy. 

Witness  my  hand  this  tenth  day  of  October,  igOl. 

John  Marshall, 
Judge  Criminal  Court,  Jefferson  County. 

Form  No.  18205.' 

(Miss.  Anno.  Code  (1892),  §  2408.) 

The  State  of  Mississippi  to  any  lawful  officer  of  Tate  tounty : 

This  is  to  command  you  to  make  known  to  Samuel  Short  that  a 
judgment  in  favor  oi  John  Doe  for  ten  dollars  has  been  given  against 
him  by  me,  a  justice  of  the  peace  of  Tate  county,  for  his  default  in 
not  appearing  before  me  at  Senatobia,  on  the  tenth  day  of  May,  a.  d. 
\()01,  to  testify  as  a  witness  ior  John  Doe,  in  the  case  oi  John  Doe 
against  Richard  Roe,  No.  100,  as  he  had  been  subpoenaed  to  do;  and 
unless  on  \\\t  fifth  day  oi  June,  a.  d.  i^Ol,  before  me  at  Senatobia,  at 
ten  o'clock  in  the  forenoon,  he  shall  show  cause  to  the  contrary,  the 
said  judgment  will  be  made  final;  and  have  there  then  this  writ. 
Witness  my  hand  the  tenth  day  of  May,  a.  d.  igOi. 

Jeremiah  Mason,  J.  P. 

Form  No.  18206.* 

The  State  of  Tennessee  to  the  Sheriff  of  Shelby  County,  Greeting: 

Whereas,  heretofore,  to  wit,  on  the  tenth  day  of  May,  igOl,  a  sub- 
poena was  issued  by  the  clerk  of  the  Circuit  Court  of  said  county, 
which  is  in  the  words  and  figures  following,  to  wit: 

{^Here  set  out  the  subpcena. ) 

And  whereas,  on  the  tenth  day  of  May,  i^Ol,  the  said  subpoena  was 
duly  served  upon  the  said  Samuel  Short. 

And  whereas,  afterwards,  on  the  twelfth  day  of  June,  igOl,  at  the 
June  term  of  said  Circuit  Court,  said  Samuel  Short  being  called  to 
come  into  court,  as  he  was  on  this  day  bound  to  do,  then  and  there 
to  testify  and  the  truth  to  say  in  behalf  of  the  state,  in  case  of  The 
6"/a/^  against  John  Doe,ca.me  not,  but  made  default:  it  was  thereupon 
considered  by  the  court,  that  the  said  Samuel  Short,  for  his  said 
default,  shall  forfeit  and  pay  to  the  state  of  Tennessee  the  sum  of  two 
hundred  and  fifty  dollars,  according  to  the  tenor  and  effect  of  the 

1.  Mississippi.  —  Anno.  Code  (1892),  2.  Tennessee.  —  Code  (1896),  ^  5609 
§  2406.  et  seq. 

See  also,  generally,  supra,  note  i,  See  also,  generally,  supra,  note  i, 
p.  881.  p.  881. 
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subpoena,  unless  he  show  good  and  sufficient  cause  to  the  contrary 
at  the  next  term  of  the  court. 

We  therefore  command  you  that  you  make  known  to  the  said 
Samuel  Short  the  tenor  and  effect  of  this  writ,  and  summon  him  to 
appear  before  the  judge  of  our  Circuit  Court  on  the  second  Monday  in 
September  next,  then  and  there  to  show  cause,  if  any  he  have  or  know, 
why  the  state  of  Tennessee  shall  not  have  execution  against  him  for 
the  amount  of  the  recovery  so  had  as  aforesaid.  Herein  fail  not,  and 
have  you  then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  office  in  Memphis, 
the  second  Monday  in  August,  i<)01,  and  the  one  hundred  and  twenty- 
seventh  year  of  the  independence  of  the  United  States. 

Calvin  Clark,  Clerk. 

X.  AD  AUDIENDUM  ERRORES.^ 

Form  No.  18207.' 

The  State  of  Florida^  to  the  Sheriff  of  the  Supreme  Court  of  said 
State,*  Greeting: 

Whereas,  on  the  petition  of  John  Doe  alleging  that  in  the  record 
and  proceedings  and  also  in  the  rendition  of  judgment  in  a  certain 
cause  in  the  C/V^«// Court  of  our  j'f?^:*?//^^  judicial  circuit  in  and  for  Leon 
county,  between  John  Doe,  as  plaintiff,  and  Richard  Roe,  as  defend- 
ant, manifest  error  hath  happened,  to  the  great  damage  of  the  said 
John  Doe,  a  writ  of  error  hath  been  awarded  that  our  Supreme  Court, 
having  inspected  the  record  and  proceedings  aforesaid,  may  cause  to 
be  done  therein  to  correct  that  error  what  of  right  and  according  to 
law  should  be  done. 

Therefore,  we  command  you  that  you  make  known  to  the  said 
Richard  Roe  that  he  be  before  our  said  Supreme  Court  at  the  city  of 
Tallahassee  on  the  tenth  day  of  February,  a.  d.  igOl,^  then  and  there 
to  hear  the  record  and  proceedings  aforesaid  and  the  errors  assigned, 
if  to  him  it  shall  seem  expedient,  and  further  to  do  and  receive  what 
our  said  court  shall  in  that  behalf  consider,  and  have  you  then  and 
there  this  writ. 

1.  For  other  forms  of  scire  facias  ad  ties,"  it  is,  as  the  words  quoted,  a  mere 
audiendum  errores  see  the  title  Error,  error  of  form,  susceptible  of  being  cor- 
Writ  OF,  vol.  7,  Form  No.  %^s<^etseq.        reeled  by  amendment,  and   such  erro- 

Beqaisites  of  Writ,  Generally.  —  See  neous  words  constitute  no  ground  for 
supra,  note  i,  p.  865.  quashing  the  writ.     Sammis  v.  Wight- 

2.  Florida.  —  Rev.     Stat.    (1892),   §§     man.  25  Fla.  547. 

1273,  1274.  6.  Setnrn.  —  When  the  time  between 

3.  Style  of  Writ.  —  The  style  of  the  the  bringing  of  a  writ  of  error  to  a 
writ  should  be  "The  State  of  Florida."  judgment  of  the  circuit  court,  at  the 
Weiskoph  v.  Dibble,  18  Fla.  22.  first  term  of  the  supreme  court  there- 

4.  Address. — The  writ  should  be  di-  after,  will  not  admit  of  service  being 
rected  to  the  sheriff  of  the  supreme  made  of  the  scire  facias  ad  audien- 
court  and  not  to  the  defendant  in  error,  dum  errores  at  least  twenty-five  days 
Sammis  v.  Wightman,  25  Fla.  547,  before  the  first  day  of  such  term,  the 

Where  the  writ  is  directed  not  only  writ  of  error  and  scire  facias  ad  au- 
to the  sheriff  of  the  supreme  court,  but  diendum  errores  should  be  made  re- 
also  to  "  his  lawfully  authorized  depu-     lurnable  to  the  first  day  of  the  term 
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Witness  the  Honorable  John  Marshall,  chief  justice  of  the  said 
Supreme  Court,^  and  the  seal  of  the  said  Circuit  Court,  \.h\s,Ji/th  day  of 
January,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  one. 

(seal)  Calvin  Clark, 

Clerk  of  the  Circuil  Court  of  Leon  County. 


XI.  ON  FORFEITED  BOND  OR  RECOGNIZANCE. 

1.  In  General. 

a.  Writ. 

(1)  In  Civil  Proceedings.* 

(a)  In  Justice's  Court. 


next  succeeding  such  first  term  of  the 
supreme  court.  Sammis  v.  Wightman, 
25  Fla.  547. 

1.  Teste.  — The  writ  should  be  tested 
in  the  name  of  the  chief  justice  of  the 
supreme  court,  whether  issued  from  the 
supreme  court  or  by  a  clerk  of  the  cir- 
cuit court,  and  cannot  be  lawfully  tested 
in  the  name  of  the  clerk  issuing  it. 
Knight  V.  Weiskopf,  21  Fla.  157. 

2.  Serves  Purpose  of  Declaration.  —  A 
writ  of  scire  facias  against  bail  in  a 
civil  action  serves  the  double  purpose 
of  a  writ  of  summons  and  a  declara- 
tion. Emanuel  v.  Ketchum,  21  Ala. 
257;  Walker  v.  Massey,  10  Ala.  30; 
Baker  v.  Harrison,  5  Litt.  (Ky.)  59; 
Kennedy  v.  Spencer,  4  Port.  (Ala.) 
428;  Toulmin  v.  Bennett,  3  Stew.  &  P. 
(Ala.)  220. 

Beqaisites  of  Writ,  Generally.  —  See 
supra,  note  i,  p.  865. 

Most  State  Facts.  —  Where  the  writ 
serves  the  purpose  of  a  declaration, 
every  material  fact  essential  to  the 
plaintiffs  right  to  recover  must  be 
stated.  Baker  v.  Harrison,  5  Litt. 
(Ky.)  59;  Toulmin  v.  Bennett,  3  Stew. 
&  P.  (Ala.)  220;  Bowen  w.  Pyne,  Wright 
(Ohio)  602. 

Reciting  Becord,  Generally.  —  The 
record  upon  which  the  scire  facias 
proceedings  are  founded  must  be  re- 
cited, and  the  writ  of  scire  facias  must 
conform  to  it.  Toulmin  v.  Bennett,  3 
Stew.  &  P.  (Ala.)  220;  Frost  v.  Rey- 
nolds, I  Dana  (Ky.)  94;  Boyle  r.  Robin- 
son, 7  Har.  &  J.  (Md.)  200;  Alston  v. 
Bullock,  Conf. 'Rep.  (i  N.  Car.)  77; 
Harvey  v.  Goodman,  9  Yerg.  (Tenn.) 
273;  Bias  V.  Floyd,  7  Leigh  (Va.)  640. 
But  a  reasonable  certainty  in  reciting 
the  record  is  sufficient.  Toulmin  v. 
Bennett,  3  Stew.  &  P.  (Ala.)  220. 


Judgment  Against  Principal  —  Gener- 
ally.—  The  judgment  rendered  against 
the  principal  in  the  bond  must  be  al- 
leged. Frost  V.  Reynolds,  2  Dana  (Ky.) 
94;  Turner  v.  White,  4  Jones  L.  (49  N. 
Car.)  116.  But  it  is  sufficient  to  set  out 
that  there  was  a  judgment  against  such 
principal  without  stating  the  form  of 
action  in  which  it  was  obtained.  Turner 
V.  White,  4  Jones  L.  (49  N.  Car.)  116. 

Naming  Court.  —  The  court  in  which 
judgment  was  rendered  must  be  named. 
Smith  V.  Shaw,  8  Ired.  L.  (30  N.  Car.) 

233- 

Prout  Patet  per  Pecardum.  —The 
want  oi  prout patei  />er  recordum  of  the 
judgment  in  c  scire  facias  against  bail 
will  render  the  writ  bad  on  a  special 
demurrer.  Wright  v.  Brownell,  2  Vt. 
117. 

Issuance  of  Execution  —  Generally.  — 
That  execution  issued  in  the  original 
suit  against  the  principal,  directed  to 
the  proper  county,  must  be  alleged. 
Frost  V.  Reynolds,  2  Dana  (Ky.)  94; 
Wright  V.  Brownell,  2  Vt.  117. 

In  Davis  v.  Dorr,  30  Vt.  97,  it  was 
held  that  a  writ  of  scire  facias  against 
bail  for  a  defendant  arrested  on  mesne 
process  in  an  action  of  contract  must  al- 
lege that  the  execution  in  the  original 
suit  issued  against  the  body  of  the 
principal,  and  it  will  not  be  sufficient  if 
the  writ  merely  allege  that  the  mesne 
process  in  the  suit  was  so  issued  and 
served. 

Special  Bail.  —  In  a  scire  facias  upon 
a  recognizance  on  special  bail,  there 
need  not  be  any  averment  that  a  ca.  sa. 
had  issued  against  the  principal.  Craw- 
ford V.  Beall,  3  Bibb  (Ky.)  472;  Ross  v. 
Ellis,  6  J.  J.  Marsh.  (Ky.)9i;  Cappeau 
V.  Middleton,  i  Har,  &  G.  (Md.)  154; 
Gray  v.  Hoover,  4  Dev.  L.  (15  N.  Car.) 
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475;  Langdon  v.  Troy,  2  Hayw.  (3  N. 
Car.)  15;  Arrenton  v.  Jordan,  4  Hawks 
(II  N.  Car.)  98. 

In  Crawford  v.  Beall,  3  Bibb  (Ky.) 
472,  the  court  said:  "The  first  [objec- 
tion] we  shall  notice  is,  that  the  scire 
facias  does  not  show  that  ca.  sa.  had 
been  issued  against  the  principal.  This 
objection  is  evidently  not  well  founded. 
The  forms  of  precedents  of  cases  of 
this  kind  to  which  we  have  adverted 
contain  no  averment  that  a  ca.  sa.  had 
issued,  nor  can  such  an  averment  be 
necessary  upon  general  principles.  The 
undertakiiig  of  the  bail  being  either 
that  the  principal  will  pay  the  debt  or 
render  his  body  to  prison,  or  that  he  will 
do  it  for  him,  all  that  can  be  necessary 
in  order  to  make  the  liability  of  the  bail 
manifest  is  to  show  that  neither  the 
first  nor  second  alternative  has  been 
performed;  and  this  may  be  sufficiently 
done  by  alleging  their  nonperformance 
in  the  words  of  the  undertaking." 

Return  of  Execution.  —  That  there 
was  a  return  on  the  execution  by  the 
proper  officer  of  non  est  inventus  must 
be  alleged.  Frost  v.  Reynolds,  2  Dana 
(Ky.)  94;  Goodwin  v.  Smith,  4  N.  H.  29; 
Wright  V.  Brownell,  2  Vt.  117. 

Notice  of  Execution.  —  In  New  Hamp- 
shire, the  scire  facias  must  allege  that 
notice  as  required  by  statute  (see  Pub. 
Stat.  &  Sess.  L.  (1901),  c.  237,  §  i)  was 
given  to  the  bail  that  execution  had 
issued  against  the  principal.  Goodwin 
V.  Smith,  4  N.  H.  29;  Emerson  v. 
Brown,  2  N.  H.  347.  And  it  is  neces- 
sary further  to  allege  a  return  of  the 
notice  by  the  officer.  Goodwin  v.  Smith, 
4  N.  H.  29.  The  return  of  the  notice  is 
commonly  alleged  by  setting  out  the 
officer's  return.  Goodwin  v.  Smith,  4 
N.  H.  29. 

Avoidance  of  Execution.  —  The  writ  of 
scire  facias  must  allege  that  the  prin- 
cipal in  the  bond  has  avoided  the  exe- 
cution. Wright  V.  Brownell,  2  Vt.  117. 
But  an  objection  that  the  writ  of  scire 
facias  does  not  show  an  avoidance  of 
the  execution  will  not  be  sustained 
where  the  writ  avers  a  return  of  non 
est  inventus  and  also  "  that  the  said 
judgment  yet  remains  in  full  force,  and 
not  reversed,  annulled,  set  aside,  or  in 
any  way  paid,  or  satisfied,  to  the  plain- 
tiff."   Wright  V.  Brownell,  2  Vt.  117. 

Judgment  Unpaid  —  Generally.  —  That 
the  judgment  remains  unpaid  must  be 
alleged.  Bowenz/.  Pyne,  Wright  (Ohio) 
602.  But  an  averment  that  execution 
yet  remains  to  be  made  of  the  judgment 
and  that  the  plaintiff  has  not  been  satis- 


fied is  substantially  an  averment  that 
the  judgment  remains  unpaid.  Bowen 
V.  Pyne,  Wright  (Ohio)  602. 

Special  Bail, — In  scire  facias  on  a 
recognizance  of  special  bail,  it  must  be 
alleged  that  the  principal  has  failed  to 
pay  the  judgment  or  surrender  his  body 
in  execution.  Nichols  v.  Woodruff,  6 
Blackf.  (Ind.)  180;  Baker  v.  Harrison, 
5  Litt.  (Ky.)  59;  Holland  r.  Bouldin,  4 
T.  B.  Mon.  (Ky.)  147.  But  an  allega- 
tion that  execution  of  the  judgment 
remains  to  be  done  is  sufficient.  Hol- 
land V.  Bouldin,  4T.  B.  Mon.  (Ky.)  147. 

Issuance  of  Process  in  Original  Suit.  — 
That  process  issued  in  the  original  suit 
against  the  principal  in  the  bond  must 
be  alleged.  Frost  v.  Reynolds,  2  Dana 
(Ky.)  94- 

Taking  Bail  —  Generally.  —  That  the 
defendant  in  the  scire  facias  proceed- 
ings became  bail  must  be  alleged. 
Usher  v.  Frink,  2  Brev.  (S.  Car.)  84; 
Bull  v.  Clarke,  2  Met.  (Mass.)  587. 

Manner  of  Taking.  —  The  writ  of 
scire  facias  must  allege  how  the  de- 
fendant in  the  scire  facias  proceeding 
became  bound  as  bail.  Smith  z/.  Shaw, 
8  Ired.  L.  (30  N.  Car.)  233. 

That  the  recognizance  or  bail-piece 
was  entered  into  before  the  sheriff  or 
other  proper  officer,  while  the  writ  or 
process  was  in  full  force  and  in  his 
hands,  must  be  alleged.  Frost  z*.  Rey- 
nolds, 2  Dana  (Ky.)  94. 

Order  Requiring  Bail.  —  In  Frost  v. 
Reynolds,  2  Dana  (Ky.)  94,  it  was  held 
that  the  writ  of  scire  facias  must  set 
out  the  order  requiring  bail. 

But  see  contra  Glidden  v.  Leonard. 
4  Port.  (Ala.)  194,  which  holds  that  a 
scire  facias  against  bail  need  not  state 
the  affidavit  and  order  for  holding  to 
bail. 

Reciting  Bail  Bond.  —  The  bail  bond 
must  be  set  out  substantially  or  in  hac 
verba.  Emanuel  v.  Ketchum,  21  Ala. 
257;  Kennedy  v.  Spencer,  4  Port.  (Ala.) 
428;  Toulmin  v.  Bennett,  3  Stew.  &  P. 
(Ala.)  220;  Usher  v.  Frink,  2  Brev.  (S. 
Car.)  84. 

In  Massachusetts,  by  statute,  it  is  suf- 
ficient to  allege  substantially  that  de- 
fendant became  bail  without  setting 
forth  the  bail  bond.  Mass.  Rev.  Laws 
(1902),  c.  169,  §  8;  Bull  V.  Clarke,  2  Met. 
(Mass.)  587. 

Nature  of  undertaking  oftheba:lm\x%l 
be  alleged  in  the  words  of  the  recog- 
nizance or  the  substance  of  them. 
Frost  V.  Reynolds,  2  Dana  (Ky.)  94. 
But  see  contra  Wright  v.  Brownell,  2 
Vt.  117,   where  the  court  says:    "  I  do 
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Form  No.  18208.' 
(Del.  Rev.  Stat.  (1893),  p.  756.  c.  99.  §  29.) 
Kent  County,  ss : 
The  State  ol  Delaware  to  any  constable  of  said  county,  greeting: 

We  command  you  that  you  make  known  to  /ohn  Doe,  bail  of  Hich- 
ard Roe,  to  appear  h^iort  Abraham  Kent,  one  of  our  justices  of  the 
peace  for  the  county  aforesaid,  at  his  office  in  Adamsville,  Monday,  the 
tenth  day  oi  May,  A.  D.  \Z99,  at  ten  o'clock  in  the  forewoon,  to  show 
if  there  be  any  cause  why  judgment  should  not  be  had  against  him, 
as  such  bail,  of  a  judgment  recovered  by  Samuel  Short  against  the 
aforesaid  Richard  Roe,  before  Williafn  West,  one  of  the  justices  of  the 
peace  for  the  county  aforesaid,  on  the  ninth  day  of  April,  iS99,  for 
the  sum  of  twenty  dollars  with  costs. 

Witness  the  hand  and  seal  of  the  first  named  justice,  the  ^rst  day 
of  May,  A.  D.  iS99. 

(seal)  Abraham  Kent,  J.  P. 

(Jb)  In  Court  of  Record. 

Form  No.  18209.* 

(Oliver's  Prec.  (2d.  ed.)  658.) 

(  Venue  and  address  as  in  Form  No.  STJfUl. ) 

(seal)  Whereas  John  Doe,  of  Foxcroft,  in  the  county  of  Piscataquis, 
by  the  consideration  of  our  justices  of  our  Supreme  Judicial  Court 
holden  at  Foxcroft,  in  the  said  county  of  Piscataquis,  on  the  frst 
Tuesday  oi  March,  iZ98,  recovered  judgment  against  Richard  Roe,  of 
s,2i\d  Foxcroft,  for  the  sum  of  two  hundred  doWsirs  damages,  and  forty, 
dollars  costs  of  suit;  whereof  the  said  Richard  Roe  is  convicted  as 
appears  to  us  of  record;  and  judgment  thereof  was  given;  and  exe- 
cution for  the  damages  and  costs  aforesaid,  in  due  form  of  law,  was 
granted  thereon,  to  the  sa.id  John  Doe,  bearing  date  the  twentieth  day 
ol  March,  i898,  directed  to  the  sheriff  of  said  county  oi  Piscataquis, 
or  either  of  his  deputies,  and  returnable  into  our  Supreme  Judicial 
Court,  to  be  holden  at  Foxcroft,  within  and  for  our  said  county  of 
Piscataquis,  on  the  frst  Tuesday  oi  May,  iS98,  which  said  writ  was 
thereafterwards  committed  to  Charles  Hatch,  then  and  ever  since  a 

not   think   it  necessary  to   insert   any  tion'  should    not    be    awarded   against 

averment  upon  this  point;  but  only  say,  him    according    to    his     undertakings 

by  indorsing  his  najne,  he  became  bail  Frost   v.    Reynolds,    2  Dana  (Ky.)  94; 

according  to  the  statute."  Bartons.  Vanzant,   i   Mo.    190;  Howel 

See  also  Turner  v.  White.  4  Jones  L.  v.  March,  i  Mo.  182. 
(49  N.  Car.)  116,   where  it  is  held  suf-         1.   Delaware. —  Rev.   Stat.   (1893),   p. 

ficient   to   allege  generally,  in    a  scire  756,  c.  99,  §  29,  provides  that  the  form 

facias  against  bail,  that  the  defendant  of  scire  facias  against   bail   may  be  as 

became  bound  as  bail  at  the  time  of  the  above. 

execution  of  the  original  writ  and  liable         See  also,    generally,    supra,    note   2, 

by  virtue  of  an  act  of  assembly.  p.  884. 

Command  of  Writ.  —  The  scire  facias        2.  Maine.  — Kty.  Stat.    (1883),  c.  85. 

must   conclude    by    commanding    the  §  i  etseq. 

sheriff  to  summon  the  bail  to  appear.         See   also,  generally,  supra,    note    2, 

to  make   known  or  to  show  cause,  if  p.  884. 
any  he  can,  why  judgment  and  execu- 
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deputy  sheriff  of  said  county  of  Piscataquis^  to  be  executed  and 
returned  according  to  law.  And  afterwards,  viz.,  on  the  tenth  day  of 
April,  iS98,  at  said  Fox cro/t,  the  said  Charles  Hatch  made  return  of 
the  same  writ  of  execution  into  our  said  Supreme  Judicial  Court, 
holden  at  Foxcroft,  on  the  first  Tuesday  of  May,  iB98,  with  his  indorse- 
ment thereon,  in  the  words  and  figures  following:  {Here  insert  the 
return)  as  by  the  writ  of  execution,  now  on  file  in  the  clerk's  office 
of  our  said  court,  of  record  appears.  And  the  said  John  Doe  avers 
that  the  sddd  Richard  Foe  hath  avoided,  and  that  the  same  judgment 
remains  in  full  force,  not  satisfied,  reversed,  or  annulled;  and  whereas, 
heretofore,  when  the  szxd.  Richard  Roe  was  taken  by  the  original  writ 
on  which  said  judgment  was  given,  viz.,  on  \h^  fifteenth  day  oi  April , 
iS98,  at  said  Foxcro/t,  Samuel  Short,  of  said  Foxcro/t,  by  his  bond  to 
our  sheriff  of  the  said  county  of  Piscataquis,  under  his  hand  and  seal 
duly  executed,  then  and  there  became  and  was  bail  and  surety  for 
the  said  Richard  Roe,  upon  the  said  original  writ,  not  only  for  the  said 
Richard  Roe's  appearance  at  the  court  to  which  the  said  writ  was 
returnable,  and  answering  to  the  sa.id  John  Doe  in  his  plea  therein 
declared,  but  also  for  the  ssLid  Richard  Roe's  abiding  final  judgment 
thereon,  and  not  avoiding;  as  by  the  bail  bond,  bearing  date  the 
fifteenth  day  oi  April,  i898,  in  court  to  be  produced,  appears;  never- 
theless, the  said  Richard  Roe  did  not  appear  at  our  said  court,  when  and 
where  the  same  original  writ  was  returnable;  nor  did  he  answer  to  the 
plea  of  the  sa.\d  John  Doe  therein  declared  against  him;  nor  has  he 
any  way  abided  or  performed  the  judgment  aforesaid  of  our  said 
court  therein;  but  hath  avoided,  and  a  return  of  nan  est  inventus  hath 
been  duly  made  on  the  writ  of  execution  issued  against  him  on  said 
judgment  as  aforesaid;  and  the  same  remains  wholly  unsatisfied,  as 
we  have  heard  from  the  suggestion  of  the  said  John  Doe;  and  he  had 
supplicated  us  to  provide  remedy  for  him  in  his  behalf;  and  we,  will- 
ing that  justice  be  done  in  the  premises,  command  you  that  you  make 
known  to  the  said  Samuel  Short  that  he  be  before  our  justices  of  our 
Supreme  Judicial  Court,  next  to  be  holden  zX  Foxcroft,  within  and  for 
the  said  county  oi  Piscataquis,  on  Xht.  first  Tuesday  oi  September,  iS98, 
then  and  there  to  show  cause  (if  any  he  have)  why  the  said  John  Doe 
should  not  have  his  execution  against  the  said  Samuel  Short,  for  his 
damages  and  costs  aforesaid,  and  further  to  do  and  receive  what  our 
said  court  shall  then  and  there  consider  concerning  him  in  this  behalf. 
And  have  you  then  there  this  writ  with  your  doings  therein. 
Witness  {concluding  as  in  Form  No.  87X7). 

(2)  In  Criminal  Proceedings.^ 

1,  For  other  forms  in  proceedings  by  Colorado.  —  Mills'  Anno.   Stat.  (1891), 

scire    facias    on    forfeited     bonds     or  §  1476. 

recognizances  in  criminal  proceedings  Georgia. — 3  Code  (1895),  §  937. 

see  the  title  Bail  and  Recognizance,  Illinois.  —  Starr  &   C.    Anno.   Stat. 

vol.  3,  Form  No.  3889  et  seq.  (1896),  c.  38,  par.  491. 

Statates  relating  to  scire  facias  pro-  Maine.  —  Rev.  Stat.  (1883),  c.  81,  § 

ceedings  on  forfeited  criminal  bond  or  85;  c.  133,  §  22. 

recognizance  exist  as  follows:  Mississippi.  —  Anno.    Code   (1892).   § 

Alabama. —  Crim.  Code  (1896),  §  4375  1396. 

et  seq.  Missouri.  — Kfiv.  Stat.  (1899),  §  2555. 
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New  Jersey. — Gen.  Stat.  (1S95),  p. 
"55.  §  177- 

Vermont.  — Stat.  (1894),  §  2036. 
Virginia.  — Code  (1887),  §  2925. 

Beqaisites  of  Writ,  Generally.  —  See 
supra,  note  i,  p.  865. 

Certainty  Beqtiired.  —  The  scire  facias 
must  set  forth  with  certainty  all  the 
facts  necessary  to  show  a  good  legal 
right  of  action  in  the  plaintiff.  If  it 
fails  to  do  this,  it  will  sustain  no  judg- 
ment against  defendant,  not  even  one 
by  default.     Gray  v.  State,  5  Ark.  265. 

In  State  v.  Cox,  25  Tex.  404,  the 
court  said  that  the  scire  facias  which 
issues  upon  the  forfeiture  of  a  recog- 
nizance or  bail  bond  must  "state  the 
facts  of  which  the  parties  are  required 
to  take  notice,  and  which  they  are 
called  upon  to  answer,  with  reason- 
able certainty.  While  precise  verbal 
accuracy  in  the  statement  of  the  for- 
feiture and  of  the  precedent  circum- 
stances is  not  required,  still  there  must 
be  averments  which  will  put  parties 
upon  notice,  and  which  will  authorize 
the  court  to  render  final  judgment,  un- 
less the  parties  show  sufficient  reason 
why  final  judgment  should  not  be  ren- 
dered. If  the  scire  facias  contain  these 
necessary  averments,  other  unneces- 
sary averments  will  be  treated  as  sur- 
plusage, not  affecting  the  validity  of 
the  scire  facias." 

Compliance  with  Statutory  Bequire- 
ments.  —  Where  a  statute  prescribes  a 
form  of  writ,  a  substantial  compliance 
with  such  statutory  form  is  sufficient. 
Cannon  v.  State,  17  Ark.  365. 

In  Texas,  where  the  requisites  of  a 
writ  are  specified  by  the  code,  it  is  held 
that  no  requisites  other  than  such 
statutory  requisites  are  necessary. 
Werbiski  v.  State,  20  Tex.  App,  131; 
Brown  v.  State,  18  Tex.  App.  326. 

In  Werbiski  v.  State,  20  Tex.  App. 
131,  the  court  said:  "  In  Lindley  v. 
State,  17  Tex.  App.  120,  this  court,  fol- 
lowing the  case  of  Pearson  v.  State,  7 
Tex.  App.  279,  held  certain  other  state- 
ments than  those  prescribed  by  article 
443  of  the  Code  of  Criminal  Procedure 
essential  to  the  validity  of  the  citation. 
The  Pearson  case  was  decided  prior  to 
the  enactment  of  article  443,  and  hence 
is  not  applicable  to  a  citation  issued 
since  that  enactment.  This  was  over- 
looked in  the  decision  of  Lindley  v. 
State,  17  Tex.  App.  120,  and  that  de- 
cision is  manifestly  erroneous,  and  is 
overruled  in  so  far  as  it  prescribes 
other  requisites  for  a  citation  than  those 
specified  in  said  article  443." 


Serves  Double  Ftirpose  of  Process  and 
Declaration.  —  A  scire  facias  on  a  for- 
feited bond  or  recognizance  serves  the 
double  office  of  a  process  and  a  declara- 
tion, and  must  be  good  and  sufficient 
for  each  purpose.  Darby  v.  State,  21 
Ark.  523;  Compton  v.  People,  86  111. 
176;  Peacock  v.  People,  83  111.  331; 
Rietzell  v.  People,  72  111.  416;  Karris  v. 
People,  58  111.  26;  Lawrence  v.  People, 
17  111.  172;  Shadley  v.  People,  17  111. 
252;  Wood  V.  People,  16  111.  171; 
Tucker  v.  State,  55  Miss.  452;  Curry  r. 
State,  39  Miss.  511;  State  v.  Furguson, 
50  Mo.  470;  State  v.  Patterson,  7  Baxt. 
(Tenn.)  246;  State  v.  Johnson,  6  Baxt. 
(Tenn.)  198;  Brown  v.  State,  43  Tex. 
349;  State  V.  Glaevecke,  33  Tex.  53; 
State  V.  Cox,  25  Tex.  404;  Cowen  v. 
State,  3  Tex.  App.  380;  Hedrick  v. 
State,  3  Tex.  App.  570. 

Showing  Authority  for  Becognizance.  — 
That  the  recognizance  was  taken  by 
virtue  of  an  order  of  the  court  need 
not  be  shown.  Kepley  v.  People,  123 
111.  367.  But  see  contra  Keese  v.  People, 
II  111.  App.  346. 

In  Texas,  prior  to  the  statute  pre- 
scribing the  requisites  of  a  scire  facias 
on  a  forfeited  bond  or  recognizance,  it 
was  necessary  to  show  by  what  au- 
thority the  bond  or  recognizance,  was 
taken.  Cushman  v.  State,  38  Tex.  181; 
Jackson  v.  State,  13  Tex.  218.  But 
under  the  statute  such  an  allegation  is 
unnecessary.  Brown  v.  State,  18  Tex, 
App.  326;  Werbiski  v.  State,  20  Tex. 
App.  131. 

Becognizance  —  Generally.  —  The  bail 
bond  or  recognizance  must  be  correctly 
described.  Cushman  v.  State,  38  Tex. 
181;  Davidson  v.  State,  20  Tex.  649; 
Bailes  v.  State,  20  Tex.  498;  Hedrick  v. 
State,  3  Tex.  App.  570;  Wood  v.  Com., 
4  Rand.  (Va.)  329.  Or  should  be  set 
out  either  literally  or  substantially. 
Cannon  v.  State,  17  Ark.  365;  Gray 
V.  State,  5  Ark.  265;  Chumasero  v. 
People,  18  111.  405;  State  v.  Mills,  2 
Dev.  &  B.  L.  (19  N.  Car.)  552;  Jackson 
V.  State,  13  Tex.  218;  Cowen  v.  State, 
3  Tex.  App.  380;  Gedney  v.  Com.,  14' 
Gratt.  (Va.)  318. 

In  Lawrence  v.  People,  17  III.  172, 
the  court  says,  "it  is  sufficient  to  state 
a  recognizance  according  to  its  opera- 
tion and  legal  effect;  or  it  may  be  set 
out  verbatim  and  the  court  will  decide 
upon  its  effect." 

In  State  v.  Johnson,  6  Baxt.  (Tenn.) 
19S,  the  court  says:  "  It  seems  to  have 
been  the  settled  practice,  as  required 
by  the  adjudication  of  this  court,  that 
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the  bond  or  recognizance  should  be  set 
forth  in  the  writ,  or  so  much  thereof 
as  shows  the  undertaking  and  nature 
of  the  liability  incurred  by  the  party 
against  whom  a  judgment  is  sought." 

Bond  Required  hy  Law.  —  Facts  must 
be  alleged  sufficient  to  enable  the  court 
to  judge  whether  or  not  the  forfeited 
bond  or  recognizance  was  such  an  one 
as  is  required  by  law,  and  it  is  not  suf- 
ficient to  allege  merely  that  it  was  con- 
ditioned as  the  law  directs.  Branch  v. 
State,  25  Tex.  423. 

Naming  Principal  and  Sureties.  — 
The  name  of  the  principal  in  the  bond 
or  recognizance  and  the  names  of  the 
sureties  must  be  stated.  Tex.  Code 
Crim.  Proc.  (1895),  art.  479. 

Where  the  condition  of  a  recogni- 
zance provides  for  the  appearance  of 
John  Empie,  and  the  instrument  is 
signed  Sylvester  Empie,  it  is  compe- 
tent, in  a  proceeding  by  scire  facias 
thereon,  to  aver  and  prove  that  Syl- 
vester Empie  was  the  principal  who 
executed  the  recognizance,  and  was  er- 
roneously described  in  the  body  thereof 
as  John  Empie.  O'Brien  v.  People,  41 
111.  456. 

When  Taken.  —  It  must  be  shown 
when  the  recognizance  or  bail  bond 
was  taken.  Hicks  v.  State,  3  Ark.  313; 
Snowden  v.  State,  8  Mo.  483;  Cushman 
V.  State,  38  Tex.  181;  Jackson  v.  State, 
13  Tex.  218;  Tex.  Code  Crim.  Proc. 
1895),    art.  479. 

Where  Taken. — It  must  be  shown 
where  the  recognizance  or  bail  bond 
was  taken.  Gray  v.  State,  5  Ark.  265; 
Hicks  V.  State,  3  Ark.  313;  State  v. 
Mills,  2  Dev.  &  B.  L.  (19  N.  Car.)  552; 
Cushman  v.  State,  38  Tex.  181. 

Before  Whom  Taken. — That  the  re- 
cognizance or  bail  bond  was  acknowl- 
edged or  entered  into  before  a  court  or 
person  authorized  by  law  to  take  it 
must  be  alleged.  Darby  v.  State,  i\ 
Ark.  523;  Hicks  v.  State,  3  Ark.  313; 
Compton  V.  People,  86  111.  176;  McFar- 
lan  V.  People,  13  111.  9;  Lang  v.  State, 
3  Blackf.  (Ind.)  344;  Madison  v.  Com., 
2  A.  K.  Marsh.  (Ky.)  131;  Chinn  v. 
Com.,  5  J.  J.  Marsh.  (Ky.)  29;  Com.  v. 
Kimberlain,  6  T.  B.  Mon.  (Ky.)  43; 
State  V.  Mills,  2  Dev.  &  B.  L.  (19  N. 
Car.)  552. 

A  scire  facias  which  recites  that  the 
defendants  then  and  there,  to  wit,  etc., 
in  open  court,  entered  into  the  recog- 
nizance, sufficiently  shows  that  it 
was  entered  into  before  the  circuit 
court  wherein  the  indictment  was  pend- 
ing.    Compton  V.  People,  86  111.  176. 


In  McFarlan  v.  People,  13  111.  9,  the 
court  says:  "It  is  also  insisted  that 
the  scire  facias  is  defective  in  not  aver- 
ring that  the  justices  had  power  and 
authority  to  take  the  recognizance.  It 
does  aver  that  the  persons  before  whom 
the  recognizance  was  acknowledged 
were  justices  of  the  peace  for  the  county 
in  which  it  was  taken.  In  our  opinion, 
this  allegation  must  be  held  sufficient. 
The  statute  confers  power  on  justices 
of  the  peace  to  take  recognizances  in 
all  cases  of  bailable  offenses  committed 
in  their  county.  Their  authority,  in 
this  respect,  is  general,  as  much  as  that 
of  the  circuit  courts.  And  to  this  extent 
they  act  as  courts  of  general  jurisdic- 
tion. The  rule,  therefore,  that  pre- 
sumptions are  not  to  be  indulged  in 
favor  of  the  proceedings  of  courts  of 
limited  jurisdiction  is  not  applicable. 
Where  it  appears  that  these  officers 
have  taken  the  recognizance  of  a  party 
charged  with  the  commission  of  a  bail- 
able offense  in  their  county,  the  pre- 
sumption properly  arises  that  they 
acted  within  the  line  of  their  duty  and 
authority;  in  other  words,  that  the 
charge  was  regularly  performed  and 
examined,  and  the  proper  decision  pro- 
nounced, before  the  recognizance  was 
entered  into.  The  case  of  Com.  v. 
Kimberlain,  6  T.  B.  Mon.  (Ky.)  43,  is 
in  point.  There  the  scire  facias  re- 
cited that  '  Kimberlain  appeared  before 
Thomas  M.  Buckley  and  Reuben  Satnuel, 
two  of  the  commonwealth's  justices  of 
the  peace  for  said  county  of  Henry,' 
and  acknowledged,  etc.  In  answer  to 
the  objection  that  it  did  not  sufficiently 
appear  that  the  recognizance  was  taken 
by  persons  having  competent  authority, 
the  court  said,  they  are  expressly  stated 
to  be  justices;  we  are  bound  to  notice 
the  authority  and  jurisdiction  conferred 
by  law  on  the  justices  of  the  county; 
that  they  acted  within  the  pale  of  their 
authority  in  taking  a  recognizance  is 
a  presumption  in  law  which  will  stand 
until  the  contrary  is  proved." 

Becognizance  Matter  of  Record.  —  That 
the  bond  or  recognizance  is  matter  of 
record  must  be  shown.  Hicks  ».  State, 
3  Ark.  313;  Shadley  v.  People,  17  111. 
252;  State  V.  Mills,  2  Dev.  &  B.  L.  (19 
N.  Car.)  552. 

Where  the  bond  or  recognizance  is 
taken  or  entered  into  out  of  a  court  of 
record,  there  must  be  a  showing  that  it 
was  returned  and  filed  of  record  in  the 
proper  court.  Conner  v.  People,  20 
111.  381;  Shadley  v.  People,  17  111.  252; 
Noble  V.  People,  9  111.  433;  Lang  v. 
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State,  3  Blackf.  (Ind.)  344;  Madison  v. 
Com.,  2  A.  K.  Marsh.  (Ky.)  131;  Com. 
V.  Miller,  4  B.  Mon.  (Ky.)  418;  Slape  v. 
State,  44  N.  J.  L.  264;  State  v.  Patter- 
son, 7  Baxt.  (Tenn.)  246;  State  v.  Ar- 
ledge,  2  Sneed  (Tenn.)  229. 

Arrest  of  Principal.  —  The  scire  facias 
must  recite  the  issuance  of  a  warrant 
and  the  arrest  of  the  principal  by  virtue 
thereof.  State  v.  Patterson,  7  Baxt. 
(Tenn.)  246;  State  v.  Arlcdge,  2  Sneed 
(Tenn.)  229;  Pearson  v.  State,  7  Tex. 
App.  279;  Cowen  v.  State,  3  Tex.  App. 
380.  But  see  contra  VVerbiski  v.  State, 
20  Tex.  App.  131,  which  was  decided 
since  the  passing  of  a  statute  prescrib- 
ing the  requisites  of  a  scire  facias  on  a 
forfeited  recognizance.  This  statute 
does  not  include  as  a  requisite  the 
above  allegation. 

Offense  Charged.  —  Offense  with  which 
the  principal  is  charged  must  be  stated. 
Rich  V.  Colquitt,  61  Ga.  197;  Compton 
V.  People,  86  111.  176;  Chumasero  v. 
People,  18  111.  405;  Tex.  Code  Crim. 
Proc.  (1895).  art.  479.  But  the  indict- 
ment need  not  be  set  out  in  the  scire 
facias:  it  is  sufficient  if  the  offense  is 
recited  or  referred  to  in  it.  Chumasero 
V.  People,  18  111.  405.  Nor  need  the 
offense  be  described  with  the  certainty 
required  in  the  case  of  an  indictment. 
Compton  V.  People,  86  111.  176. 

In  Rich  V.  Colquitt,  61  Ga.  197,  it 
was  objected  to  the  scire  facias  that 
the  offense  with  which  the  defendant 
was  charged  in  the  indictment  was  not 
sufficiently  described.  The  court  said: 
"The  offense  with  which  McCullough 
was  charged,  as  recited  and  set  forth  in 
the  scire  facias,  was  that  of  a  misde- 
meanor, and  a  misdemeanor  is  a  viola- 
tion of  a  public  law.  Code,  §  4262. 
The  recital  of  the  offense  in  the  scire 
facias  was  sufficient  to  show  that  the 
defendant  had  been  charged  with  an 
offense  punishable  by  law,  without  stat- 
ing the  particular  facts  alleged  in  the 
indictment  which  constituted  the  mis- 
demeanor." 

A  recital  in  a  scire  facias  that  the 
principal  cognizor  was  indicted  for  the 
crime  of  selling  liquor  without  a  license 
will  be  held  sufficient  as  a  description 
of  the  offense,  though  it  would  be  in- 
sufficient in  an  indictment.  Compton 
V.  People.  86  111.  176. 

Indictment  Fonnd.  —  Where  the  re- 
cognizance is  given  for  the  appearance 
of  the  principal  to  answer  to  an  indict- 
ment, it  is  not  necessary  to  aver  that  the 
indictment  was  ever  found.  Kepley  v. 
People,  183  m*  367;  Mooney  v.  People, 


81  111.  134;  O'Brien  v.  People,  41  III. 
456;  Wheeler  v.  People,  39  111.  430; 
Alley  V.  People,  6  111.  109;  Snowden  v. 
Slate,  8  Mo.  483. 

Default  of  Principal.  —  That  the  prin- 
cipal was  called  upon  and  made  de- 
fault must  be  alleged.  White  v.  State, 
5  Yerg.  (Tenn.)  183;  States.  Grigsby,  3 
Yerg.  (Tenn.)  280. 

A  scire  facias  is  defective  and  un- 
certain which  sets  forth  that  the  princi- 
pal failed  to  appear,  as  he  was  bound 
to  do,  instead  of  averring  that  the  prin- 
cipal failed  to  appear  at  the  court  when 
and  where  according  to  the  principal's 
recognizance  the  said  principal  was  to 
make  his  appearance.  State  v.  Mills, 
2  Dev.  &  B.  L.  (19  N.  Car.)  552. 

Judgment  of  Forfeiture  —  Generally.  — 
In  some  states,  it  must  be  shown  that  a 
judgment  of  forfeiture  of  the  bond  or 
recognizance  was  rendered  prior  to  the 
commencement  of  the  scire  facias  pro- 
ceedings. Farris  v.  People,  58  111.  26; 
Conner  v.  People,  20  111.  381;  Kennedy 
V.  People.  15  111.  418;  Brown  v.  People, 
24  111.  App.  72;  Gwynn  v.  State,  64 
Miss.  324;  Marx  v.  State,  61  Miss.  478; 
Ditto  V.  State,  30  Miss.  126;  Cowen  v. 
State,  3  Tex.  App.  380;  Tex.  Code 
Crim.  Proc.  (1895),  art.  479.  And  the 
judgment  of  forfeiture  must  be  cor- 
rectly described.  Farris  v.  People,  58 
111.  26;  Cowen  V.  State,  3  Tex.  App.  380. 

An  averment  that  the  principal  cog- 
nizor had  failed  to  appear,  as  had  been 
suggested  by  the  people's  attorney,  is 
not  an  averment  that  there  had  been 
a  judgment  of  forfeiture.  Conner  v. 
People.  20  111.  381. 

Name  of  Court,  —  The  court  before 
which  the  judgment  of  forfeiture  was 
taken  must  be  named.  Tex.  Code 
Crim.  Proc.  (1895),  art.  479. 

Time  of  Judgment.  — The  time  when 
the  judgment  of  forfeiture  was  taken 
must  be  stated.  Marx  z/.  State,  61  Miss. 
478;  Pugh  V.  State,  2  Head  (Tenn.)  227: 
Tex.  Code  Crim.  Proc.  (1895),  art.  479. 
But  it  is  not  necessary  that  the  writ 
should  show  on  what  day  the  court  at 
which  the  judgment  was  rendered  com- 
menced. The  courts  will  take  judicial 
notice  of  the  terms  of  the  several  courts 
within  the  territorial  limits  of  the  state, 
and  the  days  on  which  the  terms  com- 
mence; and  if  the  day  on  which  the 
forfeiture  is  taken  is  recited  in  the  scire 
facias  the  court  can  see,  without  an 
express  statement,  whether  or  not  it 
was  on  a  day  after  the  commencement 
of  the  term.  Pugh  v.  State,  2  Head 
(Tenn.)  227. 
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Form  No.  182  lo.' 

State  of  Colorado, 
Arapahoe  County. 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Arapahoe  County, 
Greeting: 
Whereas,  heretofore,  to  wit,  on  the  tenth  day  oi  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  the  same 
being  one  of  the  regular  days  of  the  April  term,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  of  the  District 
Court  of  the  second  judicial  district  of  the  state  of  Colorado,  sitting 
within  and  for  the  said  county  ol  Arapahoe,  personally  appeared  in 
open  court  John  Doe,  as  principal,  and  Richard  Roe  and  Samuel 
Short,  as  sureties,  and  severally  acknowledged  themselves  to  owe 
and  be  indebted  unto  the  people  of  the  state  of  Colorado  in  the  sum 
of  one  thousand  dollars,  to  be  levied  of  their  and  each  of  their  goods 


Amount  of  Forfeiture.  —  The  amount 
for  which  the  judgment  of  forfeiture 
was  taken  against  each  party  to  the 
recognizance  or  bail  bond  must  be 
stated.  Tex.  Code  Crim.  Proc.  (1895), 
art.  479. 

Becognizors  Bound  to  State.  — {That  the 
recognizors  were  bound  to  the  state 
for  the  sum  mentioned  in  the  recog- 
nizance must  be  stated.  Darby  v.  State, 
21  Ark.  523. 

In  Wood  V.  People,  16  III.  171,  it  is 
held  that  the  scire. facias  must  show  on 
its  face  that  the  people  are  entitled  to 
recover  the  amount  of  the  forfeited 
recognizance  or  it  will  be  subject  to 
demurrer. 

Command.  —  Some  cases  hold  that  the 
scire  facias  must  direct  the  officer  to 
notify  the  defendant  to  show  cause 
why  the  plaintiff  should  not  have  exe- 
cution against  the  defendant.  Hicks 
V.  State,  3  Ark.  313;  Com.  v.  Miller, 
4  B.  Mon.  (Ky.)  418;  Stite  v.  Mills, 
2  Dev.  &  B.  L.  (19  N.  Car.)  552. 
But  an  "objection  that  the  defend- 
ants are  not  summoned  to  show  cause 
why  the  Commonwealth  should  not 
have  execution  seems  to  be  entirely  un- 
tenable, when  it  is  noticed  that  they 
are  required  to  show  cause  why  they 
should  not  render  the  amount  (of  the 
recognizance)  to  the  Commonwealth, 
which  is  substantially  the  same  thing." 
Com.  V.  Miller,  4  B.  Mon.  (Ky.)  418. 

In  People  v.  Watkins,  19  111.  117,  it 
is  held  that  the  scire  facias  must  call 
upon  the  defendants  to  show  cause 
why  judgment  should  not  be  awarded 
against  them  for  the  amount  of  the 
recognizance,  to  be  followed  by  execu- 
tion. 

In   State   v.   Carr,  4    Iowa   289,  the 


court  says:  "In  proceedings  against 
bail  on  scire  facias,  the  defendant  is  to 
showcause  whythe  recognizance  should 
not  be  estreated,  or,  in  other  words,  why 
the  conditional  judgment  of  record 
against  him  shall  not  be  made  absolute, 
and  execution  issued  thereon." 

In  Texas,  the  scire  facias  shall  notify 
the  surety  to  appear  at  the  next  term 
of  the  court  and  show  cause  why  the 
forfeiture  should  not  be  made  final. 
Code  Crim.  Proc.  (1895),  art.  479. 

On  a  scire  facias,  the  court  will  give 
judgment  according  to  law,  and  not 
according  to  the  prayer  of  the  plaintiff. 
Therefore,  where  the  writ  of  scire  facias 
required  the  defendants  to  show  cause 
why  the  same  should  not  be  levied  of 
their  respective  bodies,  lands  and  chat- 
tels, instead  of  their  respective  goods 
and  chattels,  lands  and  tenements,  as 
required  by  law,  the  error  was  held  not 
to  vitiate  the  writ,  but  was  considered 
as  a  mere  clerical  blunder.  Snowden 
V.  State.  8  Mo.  483. 

Conclusion.  —  In  Kentucky,  by  statute, 
the  writ  must  conclude  against  the 
peace  and  dignity  of  the  common- 
wealth of  Kentucky.  Applegate  v. 
Com.,  7  B.  Mon.  (Ky.)  12;  Com.  v. 
Kimberlain,  6  T.  B.  Mon.  (Ky.)  43; 
Downing  v.  Com.,  4  T.  B.  Mon.  (K)'.) 
511. 

Signature  and  Attestation.  —  The  scire 
facias  must  be  signed  and  attested 
officially  by  she  court  or  clerk  issuing 
it.     Tex.  Code  Crim.  Proc.  (1895),  art. 

479- 

1.  Colorado.  —  Mills'  Anno.  Stat. 
(1891).  §  1482. 

See  also,  generally,  supra,  note  i, 
p.  887. 
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and  chattels,  lands  and  tenements.  Yet  upon  the  condition  that  if 
the  said  John  Doe  should  personally  be  and  appear  at  the  said  Dis- 
trict Court  of  the  second  judicial  district  of  the  state  of  Colorado, 
sitting  within  and  for  the  county  of  Arapahoe,  on  the  tenth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
nine  (the  same  being  the  first  day  of  the  regular  y^^w^  term  of  said 
court),  and  from  day  to  day  thereafter,  at  and  during  said  June  term 
of  said  court,  and  should  remain  at  and  abide  the  order  of  the  said 
court,  and  not  depart  the  court  without  leave,  then  and  there  to 
answer  unto  a  certain  indictment  then  and  there  pending  against 
him  in  said  court  for  the  offense  of  {stating  offense),  then  the  said 
recognizance  should  become  void,  otherwise  should  be  and  remain 
in  full  force  and  effect,  as  by  the  records  of  the  said  court  still 
remaining  will  appear. 

And  whereas,  afterwards,  to  wit,  on  the  tenth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  the 
same  being  one  of  the  regular  days  of  the  said_/««^  term,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  of  the  said 
District  Court  of  the  second  \yiid\z\z^.  district  of  the  state  of  Colorado, 
sitting  within  and  for  the  said  county  of  Arapahoe,  and  the  said  court 
being  then  judicially  sitting,  the  said  John  Doe  was  three  times 
solemnly  called  to  come  into  court  and  answer  the  said  indictment. 
Yet  he  came  not,  but  herein  wholly  made  default;  and  the  said 
Richard  Roe  and  Samuel  Short  being  in  like  manner  called  to  come 
into  court  and  bring  with  them  the  body  of  the  said  John  Doe,  as  by 
the  terms  of  their  said  recognizance  they  were  bound  to  do,  yet  they 
came  not,  but  likewise  made  default,  and  failed  to  bring  into  court 
the  body  of  the  said  Joh7i  Doe,  as  by  the  records  of  the  said  District 
Court  of  the  second  judicial  district,  within  and  for  the  county  of 
Arapahoe,  will  appear. 

Whereupon  it  was  considered  by  the  said  District  Court  of  the 
second  judicial  district,  within  and  for  the  county  oi  Arapahoe,  that 
the  said  John  Doe,  as  principal,  and  the  said  Richard  Roe  and  Samuel 
Short,  as  sureties,  had  broken  the  conditions  of  their  said  recogni- 
zance, and  that  the  same  be  taken  as  forfeited,  and  that  a  scire 
facias  issue  against  the  said  John  Doe,  as  principal,  and  the  said 
Richard  Roe  and  Samuel  Short,  as  sureties,  returnable  to  theyfrj/day 
of  the  next  term  of  the  said  District  Court,  as  by  the  records  of  the 
said  District  Court  of  the  second  judicial  district,  within  and  for  the 
county  of  Arapahoe,  will  appear. 

These  are  therefore  to  command  you  that  you  make  known  to  the 
said  John  Doe  and  the  said  Richard  Roe  and  Samuel  Short  that  they, 
and  each  of  them,  personally  be  and  appear  before  our  District  Court 
of  the  second  ]nd\c\z\  district  of  the  state  of  Colorado,  sitting  within 
and  for  the  county  of  Arapahoe  aforesaid,  at  Denver,  in  the  said 
county  ol  Arapahoe,  on  the  tenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  then  and  there  to 
show  cause,  if  any  they  may  or  can  have,  why  execution  should  not 
issue  against  their  and  each  of  their  goods  and  chattels,  lands  and 
tenements  upon  their  aforesaid  recognizance  according  to  the  form, 
force  and  effect  thereof,  and  of  the  forfeiture  aforesaid,  and  have 
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you  then  and  there  this  writ,  with  a  return  of  your  doings  thereon 
indorsed,  and  hereof  fail  not. 

Witness,  Calvin  Clark,  Clerk  of  our  said  court,  and  the  seal  thereof 
affixed  at  Denver,  this  ninth  day  of  August,  a.  d.  iZ99. 

(seal)  Calvin  Clerk,  Clerk. 

Form  No.  i  821 1 .' 

(Precedent  in  State  v.  Baker,  50  Me.  46.)* 

State  of  Maine.     Kennebec,  ss. 

To  the  Sheriff  of  our  county  of  Kennebec,  or  his  Deputy,  Greeting: 

Whereas,  at  the  Municipal  Court  for  the  city  of  Augusta,  in  the 
county  of  Kennebec,  on  the  2Jtih  day  of  September,  a.  d.  i8J<^,  Samuel 
W.  Lake,  alias  Stephen  Lake,  then  commorant  of  said  Augusta,  was 
brought  before  Samuel  Titcomb,  Esq.,  the  Judge  of  said  Municipal 
Court,  by  virtue  of  a  warrant  duly  issued  by  said  Judge,  upon  the 
complaint  of  George  Hale  of  Waterford,  in  the  county  of  Oxford,  in 
behalf  of  said  state,  on  oath,  charging  the  said  Lake  with  having 
committed  the  crime  of  larceny  from  the  person  of  the  said  George 
Hale,  at  said  Augusta,  on  the  ^M  day  of  September,  a.  D.  i&55;  and 
whereas  it  apfpeared  to  said  Judge,  after  a  full  hearing  thereof,  that 
the  offense  charged  in  said  complaint  had  been  committed,  and  that 
there  was  good  reason  and  probable  cause  to  believe  the  said  Lake 
to  be  guilty  thereof,  and  said  offense  not  being  within  the  jurisdiction 
of  said  Municipal  Court  to  try  and  punish,  the  said  Lake  was  then 
and  there,  by  said  Judge,  ordered  personally  to  appear  at  the  Supreme 
Judicial  Court,  to  be  holden  at  said  Augusta,  for  and  in  said  county 
of  Kennebec,  on  th.t  fourth  Tuesday  of  /November,  a.  d.  i^58,  then  and 
there,  in  said  court,  to  answer  to  said  complaint  and  abide  the  order 
of  court  thereon,  and  enter  recognizance,  himself  as  principal,  in  the 
snm  oi  five  hundred  d.o\\dLVS,  with  sufficient  surety  in  the  sum  oi  five 
hundred  dollars  to  the  state  of  Maine,  that  he,  the  said  S.  W.  Lake, 
alias  Stephen  Lake,  should,  agreeably  to  said  order,  personally  appear 
at  the  said  court,  then  next  to  be  holden  as  aforesaid,  then  and 
there  to  answer  to  said  complaint,  and  abide  the  order  of  said  court 
thereon,  and  not  depart  from  said  court  without  license  therefor; 
and  whereas  the  said  Lake  neglected  and  refused  to  recognize  for  his 
appearance,  etc.,  with  surety,  as  required  by  said  Judge,  and  was 
therefore  committed  to  the  county  jail  of  said  county,  to  be  therein 
confined  until  he  should  find  surety,  as  required  by  said  Judge,  or  be 
otherwise  discharged  by  due  course  of  law.  And  whereas,  after- 
wards, to  wit,  on  \.\i^  first  day  of  October,  iS58,  at  the  jail  office  in 
said  Augusta,  before  William  M.  Stratton  and  John  B.  Clifford, 
Esquires,  txvo  Justices  of  the  Peace  and  of  the  quorum,  in  and  for 
sai-d  county  of  Kennebec,  on  application  of  the  prisoner,  pursuant  to 
the  order  aforesaid,  he,  the  said  S.  W.  Lake,  alias  Stephen  Lake,  and 
Joseph  Baker,  of  Augusta,  in  the  county  of  Kennebec,  personally 
appeared  and  severally  acknowledged  themselves  to  be  indebted  to 

1,  Maine.  —  Rev.  Stat.  (1883),  c.  81,  2.  A  demurrer  to  this  writ  was  over- 
§85;  c.  133,  §22.  ruled. 

See    also,  generally,    supra,    note    i, 
p.  887. 
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the  State  of  Maine,  in  the  respective  sums  following,  viz. :  the  said 
S.  W.  Lake,  alias  Stephen  Lake,  as  principal,  in  the  above  named  sum 
oi  five  hundred  ^o\\'es'i>,  and  the  sa\^  Joseph  Baker,  as  surety,  in  the 
said  sum  oi  five  hundred  (XoWds^,  to  be  levied  upon  their  several  goods 
and  chattels,  lands  and  tenements;  and  in  want  thereof,  upon  their 
bodies,  to  the  use  of  the  State  of  Maine,  if  default  should  be  made 
in  the  performance  of  the  condition  to  which  said  recognizance  was 
subject,  which  condition  was  such  that,  if  he,  the  said  S.  W.  Lake, 
alias  Stephen  Lake,  should,  agreeably  to  the  above  mentioned  order 
of  said  court  first  above  named,  personally  appear  at  the  said  Supreme 
Judicial  Court  then  next  to  be  holden  as  aforesaid,  then  and  there 
in  said  court  to  answer  the  complaint  aforesaid,  and  abide  the  order 
of  court  thereon,  and  not  depart  from  said  court  without  license 
therefor;  then,  in  such  case,  said  recognizance  to  be  void,  otherwise 
to  remain  in  full  force  and  effect.  All  of  which  appears  of  record. 
And  said  recognizance  was  duly  returned  by  the  said  justices  of  the 
peace  and  of  the  quorum  to  our  said  court,  holden  as  aforesaid,  in 
and  for  said  county  of  Kennebec,  on  tht  fourth  Tuesday  of  November, 
jS58,  when  and  where  an  indictment  was  found  by  the  grand  jury, 
against  the  said  Lake,  for  the  same  offense  as  charged  against  him 
in  said  complaint. 

And  whereas  the  said  6".  IV.  Lake,  alias  Stephen  Lake,  and  the  said 
Joseph  Baker,  although  solemnly  called  to  come  into  the  said  Supreme 
Judicial  Court  at  the  November  term  aforesaid,  i8J5,  did  not  appear, 
but  made  default,  as  appears  of  record;  whereby  the  said  sum  oi  five 
hundred  dollars  became  forfeited  to  us,  by  the  said  Joseph  Baker, 
which  sum  hath  not  been  paid,  but  still  remains  to  be  levied,  in 
manner  aforesaid,  to  our  use;  We  therefore,  willing  to  have  the 
said  sum  so  due  to  us,  with  speed  paid  and  satisfied  as  justice 
requires,  command  you  that  you  make  known  to  the  sdixd  Joseph 
Baker,  if  he  may  be  found  in  your  precinct,  that  he  be  before  our 
Justices  of  the  Supreme  Judicial  Court  next  to  be  holden  at  Augusta, 
within  and  for  the  county  of  Kennebec,  on  the  first  Tuesday  of  March 
next,  to  show  cause,  if  any  he  have,  why  we  ought  not  to  have  judg- 
ment, and  our  writ  of  execution  thereupon,  against  him,  the  said 
Joseph  Baker,  for  the  sum  by  him  forfeited  and  costs:  and  further 
to  do  and  receive  that  which  the  said  court  shall  then  consider. 
Hereof  fail  not,  and  have  there  then  this  writ,  with  your  doings 
therein. 

[Witness  {concluding  as  in  Form  No.  8451).^ 

Form  No.  18212.* 

The  State  of  Mississippi  to  the  Sheriff  of  Sunflower  County,  in  said 
State : 
Whereas,  John  Doe,  principal,  and  Richard  Roe  and  Samuel  Short, 
sureties,  by  their  bond  and  recognizance  entered  into  before  (stating 

1.  The  matter  enclosed  by  and  to  be  2.  Mississippi.  —  Anno.  Code  (1892), 
supplied  within  [  ]  will  not  be  found  in     S  1396. 

the  reported  case.  See    also,   generally,  supra,   note    i, 

p.  887. 
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before  whom  bond  or  recognizance  was  entered  into)  on  the  tenth  day  of 
May,  A.  D.  igOi,  agreed  to  pay  the  state  of  Mississippi  one  thousand 
dollars,  unless  the  said  John  Doe,  principal,  should  appear  at  the 
June  term,  a.  d.  igOl,  of  the  Circuit  Court  of  Sunflower  county,  and 
there  remain  from  day  to  day  and  term  to  term  until  discharged  by 
law,  to  answer  a  charge  of  larceny;  and,  whereas,  on  the  tenth  day  of 
June,  A.  D.  igOi,  at  the  June  term,  a.  d.  igOl,  of  said  court,  the  said 
John  Doe,  having  been  duly  called  to  come  into  court  and  answer 
said  charge,  came  not,  but  made  default;  and  thereupon  the  said 
Richard  Roe  and  Samuel  6'>^^r/,  sureties  as  aforesaid,  having  been  duly 
called  to  come  into  court  and  bring  with  them  the  body  of  the  said 
John  Doe  to  answer  said  charge,  came  not,  but  made  default:  It 
was  thereupon  considered,  and  so  ordered  by  said  court,  that  the  state 
of  Mississippi  do  have  and  recover  of  and  from  the  said  Richard  Roe 
and  Samuel  Short,  sureties  as  aforesaid,  the  sum  of  one  thousand  doX- 
lars,  that  being  the  amount  of  their  indebtedness  aforesaid,  and  that 
scire  facias,  returnable  on  the  tenth  day  of  September,  a.  d,  i^Ol,  be 
issued. 

You  are  therefore  hereby  commanded  to  make  known  to  said 
Richard  Roe  and  Safnuel  Short  that  unless  on  the  tenth  day  of  Sep- 
tember, A.  D.  i<)01,  before  said  Circuit  Court,  at  the  court-house  in  the 
town  oi  Johnsonville,  in  Sunflo7uer  county,  Mississippi,  they  shall  show 
cause  to  the  contrary,  the  said  judgment  will  be  made  final;  and 
have  then  there  this  writ. 

Given  under  ray  hand  and  official  seal,  and  issued  this  tenth  day  of 
June,  A.  D.  i()01. 

(seal)  Calvin  Clark, 

Circuit  Clerk,  Sunflo^ver  County,  Miss. 


Form  No.  i  8213.' 

(Precedent  in  Frost  v.  State,  33  Tex.  Crinn.  347.)* 

In  the  name  of  the  State  of  Texas. 
To  the  Sheriff  or  any  Constable  of  Bexar  County,  Greeting: 

Whereas,  heretofore,  to  wit,  on  the  ^J^th  day  of  October,  a.  d.  \%91, 
before  our  District  Court,  holden  at  the  city  of  San  Antonio,  within 
and  for  the  county  of  Bexar,  the  grand  jurors  of  said  county  of 
Bexar,  State  of  Texas,  duly  elected,  tried,  impaneled,  sworn  and 
charged  to  inquire  into  and  for  the  body  of  the  county  of  Bexar, 
returned  into  open  court  a  true  bill  of  indictment,  number  90^5, 
against  A.  J.  Hill,  on  a  charge  of  the  embezzlement  of  over  ^20. 

And  whereas,  afterwards,  to  wit,  on  the  4^h  day  of  September,  a.  d. 
j2>91,  the  said  A.  J.  Hill  having  been  duly  arrested  by  the  sheriff  of 
Bexar  County,  on  a  warrant  issued  from  the  office  of  Anton  Adam, 
justice  of  the  peace,  precinct  number  1,  of  Bexar  County,  did  in  open 

1,   Texas.  —  Code  Crim.  Proc.  (1895),         2.  No  objection  was  made  to  the  suf- 

art.  476.  ficiency  of    this    writ,   but    judgment 

See    also,    generally,  supra,    note    i,     against    Frost   and    Hill    for    the    full 

p.  887.  amount  of  the  bond  was  reversed  for 

variance  in  the  proof. 
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court,  and  before  said  District  Court,  enter  into  an  appearance  bond 
on  the  5th  day  of  September,  iS91,  with  T.  C.  Frost  zxi^.  John  K. 
Beretta  as  his  sureties,  in  the  sum  of  one  thousand  doWars,  jointly  and 
severally,  payable  to  the  State  of  Texas;  conditioned  that  the  said 
A.  J.  Zf/// should  personally  appear  at  the  October  term,  a.  d.  i89J, 
of  the  District  Court  of  said  county,  and  remain  from  day  to  day 
and  from  term  to  term  thereafter,  and  answer  said  charge,  and  not 
depart  thence  unless  discharged  by  due  course  of  law. 

And  whereas,  afterwards,  to  wit,  at  a  regular  term  of  the  District 
Court,  begun  and  held  within  and  for  the  county  of  Bexar  and  State 
of  Texas,  at  the  court-house  thereof,  in  the  city  of  San  Antonio,  on 
the  22d  Monday  after  the_/iW/  Monday  in  October,  a.  d.  \W1,  the  same 
being  the  1th  day  of  March,  a.  d.  i2>92,  to  wit,  on  the  15th  day  of 
April,  iB92,  Hon.  Geo.  H.  Noonan,  judge  of  the  Thirty- seventh  Judicial 
District,  presiding,  the  said  A.  J.  Hill  being  three  times  solemnly 
called  to  come  into  court  and  answer  said  charge,  as  he  was  then 
bound  to  do,  came  not,  but  wholly  made  default,  and  the  said  T.  C. 
Frost  and  John  K.  Beretta,  his  sureties,  being  also  three  times 
solemnly  called  to  bring  into  said  court  the  body  of  the  said  A.  J. 
Hill  to  answer  said  charge,  as  they  were  then  bound  to  do,  came  not, 
but  wholly  made  default.  It  is  therefore  considered  and  adjudged  by 
our  said  District  Court  that  the  State  of  Texas  do  have  and  recover 
of  the  said  A.J.  Hill,  as  principal,  and  T.  C.  Frost  Zind  John  K. 
Beretta,  his  sureties,  the  aforesaid  sum  of  one  thousand doWsiTS,  jointly 
and  severally,  together  with  the  costs  of  this  prosecution.  And  it  is 
further  ordered  by  the  court  that  citation  issue  commanding  them, 
the  said  T.  C.  Frost  and  John  K.  Beretta,  to  appear  at  the  next  term 
of  the  District  Court,  to  be  holden  within  and  for  the  county  of 
Bexar,  at  the  court-house  thereof,  in  the  city  of  San  Antonio,  then 
and  there  to  show  cause,  if  any  they  have,  why  this  judgment  should 
not  be  made  final. 

This  is  therefore  to  command  you  that  you  summon  the  said 
T.  C.  Frost  and  John  K.  Beretta  each  to  appear  before  the  honorable 
District  Court  of  Bexar  county,  on  the  11th  Monday  after  t\{^  first 
Monday  in  October,  a.  d.  \W2,  the  same  being  the  19th  day  of 
December,  iS92,  at  the  court-house  in  the  city  of  San  Antonio,  then 
and  there  to  show  cause,  if  any  he  have,  why  this  judgment  should 
not  be  made  final.  Herein  fail  not,  but  have  you  before  said  court 
on  the  said  first  day  of  the  next  term  thereof,  this  writ,  with  your 
return  thereon,  showing  how  you  have  executed  the  same. 

Witness,  Henry  Umschied,  Clerk  of  the  District  Court  of  Bexar 
County.  Given  under  my  hand  and  the  seal  of  said  court,  this  3d 
day  of  December,  \Z92. 

(seal)  Henry  Umschied, 

Clerk  District  Court,  Bexar  County. 

Issued  same  day. 

By  W.  D.  Druse,  Deputy. 
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b.  Plea  of  Nul  Tiel  Reeord.» 

Form  No.  i  82  i  4  .* 

(Precedent  in  Grigsby  v.  Slate,  6  Yerg.  (Tenn.)  354.)* 
\{^Title  of  court  and  cause  as  in  Form  No.  15228 ^'^ 
And  the  said  defendant,  by  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  there  is  not  any  record  of  the 
said  supposed  recognizance  and  recovery,  in  the  said  scire  facias 
mentioned,  remaining  in  the  said  Circuit  Court  of  Giles  county,  Ten- 
nessee, in  manner  and  form  as  the  said  plaintiff,  the  State  of  Tennessee, 
hath  above,  in  the  said  scire  facias,  mentioned  and  alleged;  and  this 
he  is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said  plaiatiff 
ought  to  have  and  maintain  her  aforesaid  action  thereof  against 
him,  etc. 

[Jeremiah  Mason,  Attorney  for  the  Defendant.]* 

e.  Order  for  Judgment  on  Scire  Facias/ 

Form  No.  182  15.'' 

Georgia  —  Bibb  County, 

W.  V.  Atkinson,  Governor  of  the  ^ 

^^^^  VlinsT"^^"^'  I  ^^'^^  ^^^^^^  ^^  ^^^^  Superior  Court. 

John  Doe^RiZrd  Roe  and      |  Returnable  to  September  Term,  igOl. 
Samuel  Short.  j 

It  appearing  to  the  court  thsit  John  Doe,  principal,  and  Richard 
Roe  and  Samuel  Short,  sureties,  on  the  tenth  day  of  May,  19OI,  entered 
into  a  recognizance  to  W.  Y.  Atkinson,  governor  of  the  state  of 
Georgia,  and  his  successors  in  office,  in  the  sum  of  o/te  thousand  dol- 
lars, conditioned  that  the  said  John  Doe  should  appear  at  the  Jtine 
term,  igOl,  of  the  Superior  Court  aforesaid,  to  answer  the  state  of 
Georgia  for  the  offense  of  larceny,  and  the  said  John  Doe  having 
failed  to  appear  when  called,  according  to  the  exigencies  of  his  said 
recognizance,  and  the  said  Richard  Roe  and  Samuel  Short,  sureties, 
having  failed  to  produce  the  body  of  said  John  Doe  as  required  by 
said  recognizance,  when  notified  so  to  do,  their  said  recognizance 
was,  therefore,  by  order  of  the  court,  at  the  June  term,  igOl,  for- 
feited, and  a  scire  facias  ordered  to  issue;  which  scire  facias  has 
been  issued  by  the  clerk  and  served  by  the  sheriff  of  said  county, 
upon  the  said  John  Doe,  principal,  and  Richard  Roe  and  Samuel  Short, 

1.  Nul  tiel  record  is  a  proper  plea  to  2.  See  supra,  note  i,  this  page, 

a  scire  facias  on    a   forfeited    bond  or  3.  No   objection    was    made    to    the 

recognizance,  where  it  is  sought  to  put  form  of  this  plea, 

in  issue  the  record    on    such    bond  or  4.  The  matter  to  be  supplied   within 

recognizance.     Compton  v.  People,    86  [  ]   will   not  be  found   in  the  reported 

111.  176:   .Marx  V.   State,   61  Miss.   478;  case. 

State  V.  Rhonimus.  47  Miss.  314;  Ditto  5.  The  matter  enclosed  by  f  ]  will  not 

V.  State,  30  Miss.  126;  State  v.  Sutcliffe,  be  found  in  the  reported  case. 

16  R.  I.  520.  6.  For  the  formal  parts  of  an  order  in 

For  the  formal  parts  of  a  plea  in  a  par-  a  particular  jurisdiction  consult  the  title 

ticular  jurisdiction  see  the  title  Pleas,  Orders,  vol.  13,  p.  365. 

vol.  13,  p.  gi8.  7.  Georgia.  — 3  Code  (1895),  §  937. 
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sureties,  calling  upon  the  said  parties  to  show  cause  at  September 
term,  19^-?,  of  the  court,  wh}'  final  judgment  should  not  be  entered 
up  against  them  for  the  penalty  of  said  recognizance;  and  they,  the 
said  y^^//«  Doe,  principal,  and  Richard  Roe  and  Samuel  Short,  sureties, 
having  failed  to  show  any  sufficient  cause,  it  is,  therefore,  on  motion 
of  the  solicitor-general,  prosecuting  for  said  county,  ordered  by  the 
court,  that  judgment  be  entered  up  against  the  said  principal  and 
said  sureties  for  the  sum  of  one  thousand  dollars,  the  penalty  of  said 
recognizance,  and  also  for  cost  of  said  forfeiture. 

By  the  court:  Satnuel  Block,  Solicitor-General. 

I 

2.  For  Appeal.^ 

Form  No.  18216." 

(Aikens'  Prac.  F.  274,  No.  256.) 

(  Venue  and  address  as  in  Form  No.  10663. ) 

Whereas  yohn  Doe,  of  Windsor,  in  the  county  of  Windsor,  by  the 
consideration  of  Abraham  Kent,  Esquire,  a  justice  of  the  peace  for 
the  said  county  of  Windsor,  at  a  justice's  court  by  him  holden  at 
Windsor,  in  said  county,  on  Tuesday,  the  tenth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  recov- 
ered judgment  in  an  action  then  and  there  depending  before  said  jus- 
tice in  favor  of  him,  the  said  John  Doe,  against  Richard  Roe,  of  said 
Windsor,  for  the  sum  of  fifty  dollars  damages,  and  for  the  sum  of 
eight  dollars  for  his  costs  and  charges  by  him  in  and  about  his  said 
suit  in  that  behalf  laid  out  and  expended;  and  whereas  the  said 
Richard  Roe,  after  the  rendering  of  the  judgment  aforesaid,  and 
within  two  hours  from  the  rendition  thereof,  moved  for,  and  was  by 
said  justice  duly  admitted  to  an  appeal  to  the  then  next  stated  term 
of  the  County  Court,  to  be  holden  at  Woodstock  on  \.\\t.  first  Tuesday  of 
December,  in  the  year  aforesaid.  And  whereas  said  Richard  Roe,  as 
principal,  and  Samuel  Short,  of  said  Windsor,  as  bail  and  surety  for 
the  said  Richard  Roe,  hath  appeared  in  their  proper  persons  before 
the  said  justice  then  sitting  as  aforesaid,  and  then  and  there  before 
said  justice  they,  the  said  Richard  Roe  and  Samuel  Short,  and  each 
of  them,  did  acknowledge  to  owe  to  the  said  John  Doe  the  sum  of  one 
hundred  do\\a.rs,  which  said  sum  of  one  hundred  do\\a.rs  they,  the  said 
Richard  Roe  and  Samuel  Short,  and  each  of  them,  did  will  and  grant 
should  be  levied  of  their  and  each  of  their  goods  and  chattels,  lands 
and  tenements,  and  for  want  thereof,  of  their  respective  bodies  to  the 
use  and  behalf  of  the  said  John  Doe,  under  the  condition  that  if  the 
said  Richard  Roe  should  prosecute  to  effect  the  appeal  aforesaid,  so 
by  him  prayed  out  as  aforesaid,  in  the  action  aforesaid,  before  the 
County  Court  then  next  to  be  holden  at  Woodstock  aforesaid,  on  the 
first  Tuesday  in  December  aforesaid,  and  answer  and  pay  to  the  said 
John  Doe  all  intervening  damages  occasioned  to  the  appellee  by  his 
being  delayed,  with  additional  costs  in  case  the  judgment  be  affirmed, 

1.  Becognizance   for   Appeal.  —  Scire        2.  See,  generally,  supra,  note  i,  this 
facias  lies  upon  a  recognizance  for  an     page, 
appeal.     Richardson  v.  Hitchcock,   28 

vt.  757. 
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then  the  said  recognizance  to  be  void,  otherwise  of  force:  AnJ 
whereas,  after  the  removal  of  said  action  into  said  County  Court,  by 
the  entry  of  said  appeal  therein,  whereby  the  said  recognizance  had 
become,  and  was  of  record  there,  to  wit,  at  the  December  term 
thereof,  the  said  Richard  Roe  did  neglect  (further)  to  prosecute  his 
said  appeal,  and  then  and  there  suffered  a  default  of  appearance  in 
the  action  aforesaid;  whereupon  the  said  County  Court,  at  the  term 
aforesaid,  rendered  judgment  in  said  action  in  favor  of  the  ^d!\6i  John 
Doe  against  the  said  Richard  Roe,  that  the  said  John  Doe  recover  of 
the  said  Richard  Roe  the  sum  of  fifty  dollars  damages,  and  his,  the 
ssLid  John  Doe's,  costs  of  suit  by  him  in  that  behalf  expended,  and  by 
the  said  County  Court  then  and  there  taxed  at  fifteen  dollars,  on  which 
said  judgment  last  aforesaid  the  said  John  Doe  afterwards,  to  wit,  on 
the  tenth  day  of  October,  in  the  year  aforesaid,  prayed  out  his  writ  of 
execution  in  due  form  of  law  against  the  said  Richard  Roe,  directed 
to  the  sheriff  of  said  county,  which  said  writ  of  execution  was,  in  the 
life  thereof,  afterwards,  to  wit,  on  the  eleventh  day  of  October,  in  the 
year  aforesaid,  delivered  to  Charles  Hatch,  Esq.,  sheriff  of  the  county 
of  Windsor  aforesaid,  to  levy,  serve,  and  return  according  to  law, 
which  said  writ  of  execution  the  said  Charles  Hatch,  sheriff  as  afore- 
said, afterwards,  to  wit,  on  the  fifteenth  day  of  October,  in  the  year 
aforesaid,  duly  returned  into  the  office  of  the  clerk  of  the  County 
Court  aforesaid,  with  an  indorsement  by  him  thereon  made,  that  he 
had  made  diligent  search  and  inquiry,  and  could  find  neither  person 
nor  property  of  the  said -^/V//ar^  ^(7^,  within  the  precincts,  whereon  to 
levy,  or  wherewith  to  satisfy  the  said  writ  of  execution,  all  which  will 
appear  by  the  files  and  records  of  the  said  County  Court  in  said  court 
remaining;  and  so  the  said  John  Doe  says  that  the  said  Richard  Roe 
hath  not  prosecuted  his  said  appeal  so  prayed  out  as  aforesaid  in  the 
action  aforesaid  to  effect,  or  paid  to  the  said  John  Doe  his  costs  and 
damages  thereby  occasioned  to  the  said  John  Doe  agreeably  to  the 
tenor  and  condition  of  the  said  recognizance  so  entered  into  as  afore- 
said, but  the  said  condition  hath  hereby  become  broken:  And 
whereas  the  said  recognizance  so  taken  and  acknowledged  before  the 
said  Abraham  Kent,  justice  as  aforesaid,  in  the  manner  and  form 
aforesaid,  still  remains  in  full  force  and  effect,  and  in  no  wise  satis- 
fied, annulled,  set  aside  or  made  void,  as  by  the  said  recognizance 
with  the  condition  thereto  annexed,  in  court  remaining  and  ready  to 
be  shown,  may  more  fully  and  at  large  appear,  whereof  the  said  John 
Doe  hath  supplicated  a  proper  remedy  to  be  provided  in  that  behalf. 
Now  to  the  end  that  justice  may  be  done,  you  are  hereby  commanded 
that  you  make  known  to  the  said  Richard  Roe  and  Samuel  Short  that 
they  be  before  the  County  Court,  to  be  held  at  Woodstock,  on  tht  fourth 
Tuesday  in  May,  in  the  year  of  our  Lord  nineteen  hundred,  to  show 
cause,  if  any  they  have,  wherefore  judgment  should  not  be  had  and 
rendered  by  the  said  County  Court  in  favor  of  the  said  John  Doe 
against  them,  the  said  Richard  Roe  and  Samuel  Short,  for  the  afore- 
said sum  of  one  hundred  dollars  in  said  recognizance  mentioned, 
together  with  additional  costs,  and  further  to  do  and  suffer  what  our 
said  court  shall  then  and  there  consider. 
Fail  not  {concluding  as  in  Form  No.  1066S). 
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8.  Fop  Stay  of  Execution.^ 

Form  No.  i  8  2  i  7 . 

(Precedent  in  Patterson  v.  Swan,  9  S.  &  R.  (Pa.)  17.)* 

Allegheny  County,  ss. 
The  Commonwealth  of  Pennsylvania  to  the  sheriff  of  the  county  of 

(seal)     Allegheny,  Greeting: 

Whereas  M.  M.  of  I.  Swan,  lately,  in  our  Court  0/  Common  Fleas, 
before  our  judges  at  Fittsburgh,  that  is  to  say,  on  the  21th  day  of 
March,  in  the  year  of  our  Lord  18^6^,  by  the  judgment  of  the  said 
court,  recovered  against  Latshaw  &*  Leech,  the  sum  of  802  dollars 
and  81  cents,  lawful  money  of  the  United  States,  for  their  damages 
which  they  sustained  in  a  certain   plea  of  trespass  on  the  case,  etc., 

as  also  the  sum  of dollars  and cents,  for  their  costs 

and  charges  by  them  about  this  in  that  behalf  expended,  whereof 
the  said  Latshaw  <5r*  Leech  are  duly  convict,  as  appears  to  us  of 
record;  and  although  judgment  in  form  aforesaid  be  given,  execu- 
tion thereof  yet  remains  to  be  made.     And  whereas  Robert  Fatter  son, 


1.  Another  Form.  —  In  Graydon's  F. 
(Pa.  1S45),  p.  542,  No.  17,  is  set  out  the 
following  form: 

"(seal)  Whereas  yi7^«  Doe,  late  of 
your  county,  lately,  that  is  to  say,  on 
the  tenth  day  of  May,  JSgg,  before  /o/tn 
Marshall,  one  of  the  judges  of  the  Court 
of  Common  Pleas  for  the  county  of 
Cumberland,  came  in  his  proper  person, 
and  agreeably  to  the  Act  of  Assembly 
of  the  Commonwealth  of  Pennsylvania 
in  such  case  made  and  provided,  ac- 
knowledged to  owe  and  be  indebted  to 
Richard  Roe,  in  the  sum  ol  five  hundred 
dollars  lawful  money  of  Pennsylvania, 
which  said  sum  for  himself  and  his 
heirs,  he  willed  and  granted  to  be  made 
of  his  goods  and  chattels,  lands  and 
tenements,  and  levied  to  the  use  and 
behoof  of  the  said  plaintiff  upon  this 
condition,  that  whereas  the  said  plaintiff 
lately,  that  is  to  say,  on  the  tenth  day  of 
May,  iSgg,  recovered  against  Samuel 
Short  the  sum  of  three  hundred  doWars, 
which  to  the  said  plaintiff,  in  our  said 
court,  were  adjudged  for  his  damages, 
which  he  sustained  as  well  as  by  oc- 
casion of  the  nonperformance  of  a 
certain  promise  and  assumption  by  the 
said  Samuel  Short,  to  the  said  plaintiff 
at  Carlisle,  in  your  county  made,  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof 
the  said  Samuel  Short  is  convict,  as 
appears  of  record,  etc.,  if  the  said  Samuel 
Short  should  not  at  or  before  the  ex- 
piration of  nine  months  from  ihc  first 
Monday  oi  June,  A.  D.   1899,  pay  to  the 


said  plaintiff  the  amount  of  debt,  in- 
terest and  costs,  recovered  by  him 
against  the  said  Samuel  Short,  the  said 
John  Doe  would  pay  the  same  for  him, 
yet  the  said  Samuel  Short  hath  not 
satisfied  the  said  plaintiff  for  his  dam- 
ages aforesaid,  nor  hath  the  said  John 
Doe  paid  the  same  for  him,  although 
the  said  term  of  nine  months  hath  ex- 
pired, as  we  have  been  informed  by 
said  sheriff;  and  because  we  are  willing 
that  these  things  which  in  our  said 
court  are  rightly  done,  should  be  de- 
manded by  due  execution:  We  com- 
mand you,  that  by  good  and  lawful 
men  of  your  bailiwick  you  make  known 
to  the  said  John  Doe,  that  he  be  and 
appear  before  our  judges  at  Carlisle,  at 
our  Court  0/  Common  Pleas  for  the 
county  of  Cumberland,  there  to  be  held 
the  first  Monday  ol  May  next,  to  show,  if 
anything  he  knows  or  hath  to  say,  why 
the  said  sum  of  three  hundred  dollars, 
by  him  in  form  aforesaid  acknowledged, 
should  not  be  made  of  his  goods  and 
chattels,  lands  and  tenements,  and 
levied  to  the  use  of  the  said  plaintiff 
according  to  the  force  and  effect  of  the 
said  recognizance,  if  to  him  it  shall  seem 
expedient,  and  have  you  then  there 
the  names  of  those  by  whom  you  shall 
so  make  it  known  to  him,  and  this 
writ. 

Witness  the  HonorabIeyi?A«  Marshall, 
president  of  our  said  court,  at  Carlisle, 
the  tenth  day  of  April,  igoo." 

2.  There  was  a  judgment  for  the 
plaintiff,  which  was  affirmed. 
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lately,  that  is  to  say,  on  the  29th  day  of  April,  in  the  year  of  our  Lord 
1^,20,  in  his  own  proper  person  came  into  our  said  Court  of  Cofnnwn 
Fleas  before  our  said  judges,  at  Fittsburgh,  and  became  pledge  and 
security  for  the  said  Latshaw  &>  Leech,  in  the  sum  of  1500  dollars,  law- 
ful money  of  the  United  States  as  aforesaid,  in  that  behalf  should  be 
made  and  levied  of  the  goods  and  chattels,  lands  and  tenements,  of 
him,  the  said  Robert  Fatterson,  to  the  use  of  the  said  M.  M.  6^  /. 
Swan,  unless  the  said  Latshaw  &"  Leech  should  pay  and  discharge  the 
same.  Nevertheless  the  said  Latshaw  cr*  Leech,  the  debt,  damages, 
costs  and  charges  aforesaid,  to  the  said  M.  M.  6^  /.  Swan,  have  not 
yet  paid,  as  by  the  said  M.  M.  &"  I.  Swan,  we  are,  in  our  said  court, 
informed:  Whereupon,  the  said  M.  M.  6^  /.  Swati  have  besought 
us  that  we  would  grant  unto  them  a  proper  remedy  in  this  behalf, 
and  we,  being  willing  that  right  and  justice  should  be  done  herein, 
do  command  you,  that  by  good  and  lawful  men  of  your  bailiwick,  you 
make  known  to  the  said  Robert  Fatterson,  that  he  be  and  appear 
before  our  said  judges  at  Fittsburgh,  at  our  County  Court  of  Common 
Fleas,  there  to  be  held  for  the  county  aforesaid,  \}cit.  first  Monday  of 
August  next,  there  to  show,  if  anything  he  hath,  or  can  say,  why  the 
said  M.  M.  &  I.  Swan  ought  not  to  have  their  execution  against  him, 
the  said  Robert  Fatterson,  for  their  debt,  damages,  interest,  costs  and 
charges,  as  aforesaid,  according  to  the  force,  form  and  effect  of  the 
recognizance  aforesaid,  if  to  him  it  shall  seem  expedient,  and 
further  to  do  and  receive  whatsoever  our  said  court  shall  then  and 
there,  of  and  concerning  them  in  this  behalf,  consider:  And  have 
you  then  and  there  the  names  of  those  by  whom  you  shall  so  make 
known  to  him,  and  this  writ. 

Witness  the  Honorable  William  Wilkins,  Esquire,  president  of  our 
said  court,  at  Fittsburgh,  this  fifth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-one. 

James  R.  Butler,  Proth'y. 

4.  Where  Further  Breaches  Occur  After  Judgment  for 

Penalty.^ 

a.  Writ. 

(1)  In  General.2 

1.  statutes  relating  to  scire  facias  pro-  New  fersey.  —  Gen.    Stat.    (1895),  p. 

ceedings    for    further    breaches    after  2337,  %  2>  ei  seq. 

judgment  for  penalty  of  bond  exist  as  Rhode  Island.  —  Gen.    Laws  (1896),  c. 

follows:  231,  §  10;  c.  246,  §  5- 

Arkansas.  — 'S,2.XiA.  &   H.   Dig.  (1894),  Vermont. —  'i\.2i'i.  (1894),  §  I187. 

§  5482.  2,  Requisites  of  Writ,  Generally.  —  See 

Connecticut.  —  Gen.     Stat.    (1888),    S  supra,  note  i,  p.  865. 

Iji5_  Suggesting  Breaches. —  Breaches  which 

Illinois.— %\d.xx    &    C.    Anno.    Stat,  have  occurred  must  be  suggested  in  the 

(1896),  c.  79,  par.  153.  writ.     Sand.   &   H.   Dig.   Ark.  (1894).  § 

Michigan.—  Comp.   Laws  (1897),  §§  5482;  Mich.  Comp.  Laws  (1897),  §  10383. 

0497,  10383.  Summons   to   Show  Cause.  —  The  writ 

New  Hampshire.  — Vnh.  Stat.  &  Sess.  shall  command  that  the  parties  bound 

L.  (1901),  c.  26,  §  10;  c.  228,  §  7.  by  the  judgment  be  summoned  to  show 
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Form  No.  i  8218.' 

(Precedent  in  Johnson  v.  Provincial  Ins.  Co.,  12  Mich.  216.)' 
[In  the  Name  of  the]^  People  of  the  State  of  Michigan,  to  the  Sheriff 

(seal)     of  the  County  of  Wayne,  Greeting: 

Whereas,  The  Provincial  Insurance  Company,  of  Toronto,  of  the 
Province  of  Canada,  heretofore,  to  wit:  on  \.\\^  fourteenth  day  of  Septem- 
ber, iS58,  in  the  Circuit  Court  for  the  county  of  IVayne,  and  state  of 
Alichigan,  recovered  against  Roderick  M.  Chittendon,  Hiram  R.  John- 
son, and  Hiram  R.  Andrews,  judgment  for  a  certain  debt  of  ^,000; 
and  whereas,  the  said  court  also  awarded  execution  against  the  said 
Roderick  M.  Chittendon,  Hiram  R.  Johnson  and  Hiram  R.  Andrews, 
for  the  sum  of  $565.61,  ascertained  and  determined  by  said  court  to 
be  the  amount  due  the  said  plaintiff,  by  reason  of  the  breach  of  a 
certain  writing  obligatory,  hereinafter  mentioned,  being  part  of  said 
debt  for  which  judgment  was  rendered,  and  also  their  costs  and 
charges  expended  in  that  behalf  by  said  plaintiffs,  whereof  the  said 
Roderick  M.  Chittendon,  Hiram  R.  Johnson  and  Hiram  R.  Andrews 
were  convicted,  as  by  the  record  and  proceedings  thereof  remaining 


cause  why  an  execution  should  not  be 
had  upon  such  judgment  for  the  amount 
of  damages  sustained.  Sand.  &  H.  Dig. 
Ark.  (1894),  §  5482;  Conn.  Gen.  Stat. 
(1888),  §  1115;  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  79,  §  153;  Mich.  Comp. 
Laws  (1897),  §  10383. 

Precedent.  —  In  Robinson's  F.  (Va.) 
250,  No.  15,  is  set  out  the  following 
form,  setting  forth  further  breaches: 

"  Whereas,  yc7/4«  Doe,  at,  etc..  recov- 
ered against  Richard  Roe,  etc.,  %4j6i.io, 
for  a  certain  debt,  and  also  %io.26  for 
his  costs  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  Rich- 
ard Roe  is  convict  as  appears  of  record; 
but  the  said  judgment  was  to  be  dis- 
charged by  the  payment  of  %3 34-38, 
then  assessed  for  the  damages  sus- 
tained by  the  said  John  Doe  by  occasion 
of  the  breach  which  had  been  assigned 
of  the  condition  of  the  writing  obliga- 
tory in  the  declaration  in  the  said 
suit  mentioned,  with  interest  thereon, 
etc.,  till  payment,  and  the  costs  afore- 
said, and  such  other  damages  as  might 
be  thereafter  assessed  upon  a  writ  or 
writs  of  scire  facias  being  sued  out  on 
the  said  judgment,  and  new  breaches 
of  the  condition  of  said  writing  obliga- 
tory assigned.  And  now  the  said 
John  Doe  for  further  and  other  breaches 
of  the  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
gives  our  said  court  here  to  understand 
and  be  informed,  etc.  {assigning  the 
further  breaches),  which  said  several 
breaches  of  the  condition  of  the  said 


writing  obligatory  so  assigned,  the 
said  /^//«  Doe  doth  aver,  and  give  our 
said  court  here  to  understand  and  be 
informed,  are  further  and  other  breaches 
than  the  breach  for  and  by  reason  of 
which  he  obtained  the  said  judgment 
so  by  him  recovered  as  aforesaid;  and 
for  which  said  other  and  further 
breaches  he  hath  humbly  besought  us 
to  provide  him  a  proper  remedy:  There- 
fore we  command  you  that  you  make 
known  to  the  said  Richard  Roe  that  he 
be,  etc.,  to  show  cause,  if  any  he  can, 
why  execution  should  not  be  had  and 
awarded  against  him  upon  the  judg- 
ment aforesaid,  for  the  damages  which 
the  said  John  Doe  hath  sustained  by 
reason  of  the  said  further  and  other 
breaches  of  the  condition  of  the  writing 
obligatory  aforesaid.  And  have  then 
and  there,  etc.     Witness,  etc." 

1.  Alichigan.  —  Comp.  Laws  (1897),  § 
10383. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  901;  and,  generally,  supra, 
note  2,  p.  901. 

2.  An  objection  to  this  writ  on  the 
ground  that  the  breach  set  forth  was 
the  same  or  a  part  of  the  same  set 
forth  in  the  original  declaration  was 
overruled. 

3.  The  words  within  [  ]  are  supplied 
to  satisfy  the  constitutional  provision 
that  writs  must  run  "  in  the  name  of  the 
people  of  the  state  of  Michigan."  The 
writ  was  objected  to  on  this  ground, 
but  it  was  held  not  necessary  to  decide 
the  question  because  the  objection  was 
insufficiently  taken. 
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in  said  Circuit  Court,  before  the  judge  thereof,  at  the  city  of  Detroit 
in  said  county  of  Wayne,  manifestly  appears. 

And  afterwards,  at  this  day,  to  wit:  the  twenty-ninth  day  of  November, 
i859,  the  said  Provincial  Insurance  Company,  of  Toronto,  by  William 
A.  Moore,  their  attorney,  come  into  the  said  Circuit  Court  for  the 
county  of  Wayne,  and  before  the  judges  thereof  at  the  said  city  of 
Detroit,  and  in  accordance  with  the  form  of  the  statute  in  such  cases 
made  and  provided,  give  the  said  court  to  understand  and  be  informed 
that  the  said  debt  so  by  their  account  as  aforesaid  was  and  is  a  certain 
penal  sum  of  %2,000,  mentioned  in  a  certain  bond  or  writing  obliga- 
tory, bearing  date  and  executed  by  the  said  defendants,  and  sealed 
with  their  seals,  on  the  second  day  of  September,  iS57,  at  the  city  of 
Detroit,  and  within  the  jurisdiction  of  this  court,  and  to  the  court 
now  here  shown,  and  being  upon  the  files  thereof,  which  said  writing 
obligatory  was  and  is  subject  to  a  certain  condition  thereunder 
written,  whereby  after  reciting  to  the  effect  following,  to  wit :  Whereas 
the  said  defendant,  i?.  M.  Chittendon,  had  been  retained  and  employed 
by  said  plaintiffs  as  an  agent  in  the  transaction  of  fire  and  marine 
insurance  business,  for  and  on  account  of  said  plaintiffs,  and  upon 
being  so  employed  had  agreed  to  enter  into  a  bond  in  a  sufficient 
penalty  for  insuring  to  the  said  plaintiffs  the  faithful  discharge  of  his 
duties  in  his  said  employment,  and  whereas,  for  the  engagement  of 
the  said  Roderick  M.  Chittendon  as  such  agent,  they,  the  said  Hiratn 
Johnson  and  Hiram  R.  Andrews,  on  the  behalf  and  at  the  request  of 
the  said  Roderick  M.  Chittendon,  did  consent  and  agree  to  become 
surety  unto  the  said  plaintiffs,  for  the  said  agent's  true  and  faithful 
execution  and  discharge  of  his  said  office,  as  thereinafter  mentioned, 
to  wit:  that  if  the  said  Roderick  M.  Chittendon  should,  from  time  to 
time,  and  as  often  as  he  should  be  thereunto  requested  by  the  said 
plaintiffs,  their  successors  and  assigns,  well  and  truly  account  for, 
and  pay  or  cause  to  be  paid  unto  the  said  plaintiffs,  their  successors 
and  assigns,  all  such  sum  or  sums  of  money  as  should  be  by  him,  the 
said  Roderick  M.  Chittendon,  had  and  received  for,  on  account  of,  or 
to  the  use  of  said  plaintiffs,  in  any  way  whatever,  and  should  at  all 
times,  when  thereunto  requested,  well  and  truly  account  for  and 
deliver  unto  the  said  plaintiffs,  or  unto  such  person  or  persons  as  the 
said  plaintiffs  should  appoint  to  receive  the  same,  all  such  sum  or 
sums  of  money,  books,  papers,  writings,  receipts,  vouchers,  matters 
and  things  which  he,  the  said  Roderick  M.  Chittendon,  had  received,  or 
should  from  time  to  time  be  intrusted  with,  or  which  should  come 
into  his  hands  for,  on  account  of,  or  to  the  use  of  said  plaintiffs  and 
their  successors;  also,  if  the  said  R.  M.  Chittendon  should  from  time 
to  time,  whilst  he  should  so  continue  an  agent  of  said  plaintiffs,  in  all 
things  and  in  all  respects  well  and  faithfully  execute  and  perform  the 
said  office  of  agent  according  to  the  instructions  which  might  from 
time  to  time  be  furnished  him  from  the  said  plaintiffs,  or  when  he 
should  act  without  instructions,  then  said  obligation  should  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

And  the  said  plaintiffs,  The  Provincial  Insurance  Company,  of  Toronto, 
also  give  the  said  Circuit  Court  for  the  county  of  Wayne  here  to 
understand  and  be  informed,  that  the  declaration  by  them  filed  in  the 
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said  action,  on  which  they  obtained  said  judgment  aforesaid,  was 
exhibited  on  the  22d  day  oi  July,  iS58,  and  that  said  action  was 
brought  and  commenced  upon  and  for  a  certain  breach  of  the  afore- 
said writing  obligatory,  by  the  said  defendants,  before  the  exhibition 
of  the  declaration  aforesaid. 

But  the  said  plaintiffs,  for  further  and  other  breach  of  the  said 
writing  obligatory,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  give  the  said  court  to  understand  and  be  informed, 
that  after  the  execution  of  the  said  writing  obligatory,  and  before, 
and  at  the  time  of  the  filing  of  the  said  declaration  in  the  aforesaid 
action,  the  said  Roderick  M.  Chittendon  had  received,  as  agent  of  and 
for,  and  on  account  of  the  said  plaintiffs,  a  large  sum  of  money,  to 
wit:  the  further  sum  of  three  hundred  and  two  dollars  and  sixty  cents, 
and  that  said  Chittendon,  although  thereunto  afterwards  often 
requested,  to  wit:  on  the  29th  day  of  October,  iS59,  by  the  said  plain- 
tiffs, has  failed  and  neglected  to  well  and  truly  account  for  and  pay, 
or  cause  to  be  paid,  the  said  last-mentioned  sum  of  money  to  said 
plaintiffs,  or  any  part  thereof,  according  to  the  condition  of  said 
writing  obligatory,  and  still  neglects  and  refuses  so  to  do,  to  wit:  at 
the  city  of  Detroit  aforesaid;  that  the  said  plaintiffs,  at  the  time  of 
the  entry  of  the  judgment  so  recovered  as  aforesaid,  had  no  knowl- 
edge that  the  said  defendant  Chittendon  had  received  the  said  sum  of 
money  last  mentioned,  or  any  part  thereof;  that  the  said  defendant 
Chittendon  di^m^^  that  he  had  received  any  such  sum  of  money,  or  any 
part  thereof,  and  they  charge  that  he  wrongfully  concealed  from  said 
plaintiffs  that  he  had  received  said  sum  of  money,  or  any  part  thereof, 
which  said  last  mentioned  breach  of  the  said  writing  obligatory  so 
assigned,  the  said  plaintiffs  give  the  said  court  here  to  understand 
and  be  informed,  is  a  further  and  other  breach  than  the  one  for  and 
by  reason  of  which  the  said  plaintiffs  obtained  the  said  judgment  so 
by  them  recovered  as  aforesaid;  and  for  which  said  further  and  other 
breach  the  said  plaintiffs  have  humbly  besought  this  court  to  provide 
them  a  remedy,  and  this  court  being  willing  that  what  is  just  in  this 
behalf  should  be  done,  does,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  command  you  that  you  summon  the  said 
Roderick  M.  Chittendon  and  Hiram  R.  Johnson  (the  said  Hiram  R. 
Andrews  being  now  deceased)  that  they  be  and  appear  before  this 
court,  at  the  court-house  in  the  city  of  Detroit,  in  said  county  of 
Wayne,  on  Tuesday,  the  third  day  of  January  next,  to  show  cause, 
if  any  they  have,  why  execution  should  not  be  had  and  awarded 
against  them,  the  said  Chittendon  and  Johnson,  upon  the  said  judg- 
ment so  obtained  for  the  damages  aforesaid,  by  reason  of  the  said 
further  and  other  breach  of  the  said  condition  of  the  said  writing 
obligatory,  and  further  to  do  and  receive  what  said  court,  before  the 
judge  thereof,  shall  then  and  there  consider  of  them  in  this  behalf; 
and  have  you  then  and  there  this  writ. 

Witness  the  Honorable  Benjamin  F.  H.  Witherel,  Judge  of  the 
Circuit  Court  for  the  county  of  Wayne,  at  Detroit,  on  the  29th  day  of 
November,  in  the  year  one  thousand  eight  hundred  d^nd  Jifty-nine. 

E.  H.  Throop,  Clerk. 

William  A.  Moore,  Plaintiffs'  Attorney. 
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(2)  On  Probate  Bond.^ 

Form  No.  i  8  2  i  9  .* 

In  the  name  of  the  People  of  the  State  of  Michigan. 
(seal)     To  the  Sheriff  of  the  County  of  Wayne,  Greeting: 

Whereas,  Robert  Grant,  judge  0/ ■  probate,  of  the  county  of  Wayne^ 
heretofore,  to  wit,  on  the  tenth  day  oi  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  in  our  Circuit  Court  for 
the  county  of  Wayne,  at  Detroit,  by  the  judgment  of  the  same  court, 
recovered  against  Richard  Roe,  Samuel  Short  and  William  West  a 
cevta.\n  debt  oi  Jive  hundred  doWsLVS,  and  also  />^/r/y  dollars  which  in 
the  same  court  were  adjudged  to  the  said  Robert  Grant,  judge  of  pro- 
bate as  aforesaid,  as  well  on  occasion  of  the  detaining  that  debt  as 
for  his  costs  and  charges  by  him  about  his  suit  in'  that  behalf 
expended;  whereof  the  said  Richard  Roe,  Samuel  Short  and  William 
West  are  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  same  court  manifestly  appears;  which  said  judg- 
ment so  recovered  against  the  said  Richard  Roe,  Saf?iuel  Short  and 
William  West  was  had  and  obtained  upon  a  certain  writing  obliga- 
tory, bearing  date  the  first  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  and  sealed  with  the 
seals  of  the  said  Richard  Roe,  Samuel  Short  znd  William  West,  whereby 
the  said  Richard  Roe,  Samuel  Short  and  William  West  became  held 
and  firmly  bound  to  the  said  Robert  Graftt,  judge  of  probate  as  afore- 
said, in  the  said  sum  oi  five  hundred  dollars,  to  be  paid  to  the  said 
Robert  Grant,  judge  of  probate  as  aforesaid,  with  and  under  a  certain 
condition  to  the  said  writing  obligatory  subscribed,  whereby,  after 
reciting  {Here  state  the  recitals')  it  was  declared  that  if  {Here  state  the 
condition  of  the  bond)  then  the  said  obligation  was  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue.  And  whereas,  the  said 
Robert  Grant,  in  his  declaration  exhibited  by  him  in  the  said  action, 
in  which  the  said  judgment  was  so  obtained  as  aforesaid,  assigned  a 
certain  breach  of  the  condition  of  the  said  writing  obligatory,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
damages  were  thereupon  assessed  for  and  by  reason  of  the  breach  so 
assigned.  And  whereas,  it  hath  been  and  is  duly  suggested  and 
made  known  by  Calvin  Brown,  in  our  said  court,  as  other  breaches  of 
the  said  condition  of  the  said  writing  obligatory  than  the  said  breaches 
so  assigned  by  the  said  Robert  Grant,  judge  of  probate  as  aforesaid,  that 
{setting  forth  the  breaches  by  which  the  party  suing  out  the  writ  claims  to 
have  been  injured)^  by  which  said  last  mentioned  breaches  the   said 

1.  Statutes  relating  to  scire  facias  pro-  and  other  parties   than   the  party  first 

ceedings  on  a  probate  bond  for  further  suing   may  have  scire   facias  upon  it. 

breaches  exist  as  follows:  Durfee  ?/.  Dean,  52  Mich.  387. 

Michigan.  —  Comp.    Laws   (1897),    §  Eequisites   of  Writ,    Generally.  —  See 

g4g7.  supra,  note  2,  p.  901. 

Rhode  Island.  —Gen.   Laws  (1896).  c.  2.  Michigan.  —Comp.  Laws  (1897),  § 

220,  §  29.  9497- 

Vermont.  —  Stat.  (1894),  §  2626.  See,    generally,    supra,    note    I,  this 

When  a    probate    bond  is  sued,    the  page, 

judgment    for   the   penalty   stands   as  This  is  substantially  the  form  set  out 

security   in   case   of  further  breaches,  in  Green's  Prac.  457. 
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Calvin  Brown  is  greatly  injured  and  damnified,  as  he,  the  said  Calvin 
Brorvn,  hath  given  our  said  court  here  to  understand  and  be  informed; 
and  for  which  said  last  mentioned  breaches  of  the  aforesaid  con- 
dition of  the  said  writing  obligatory,  the  said  Calvin  Brown  hath 
besought  us  to  provide  him  a  proper  remedy.  And  we,  being  willing 
that  what  is  just  in  this  behalf  should  be  done,  do,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  command  you 
that  you  make  known  to  (or  summon')  the  said  Richard  Roe,  Samuel 
Short  and  William  West  to  be  before  our  said  Circuit  Court  for  the 
county  of  Wayne,  at  the  court-house  in  the  city  oi  Detroit,  on  Tuesday, 
the  third  ddiy  oi  January,  in  the  year  of  our  Lord  one  thousand  nine 
hundred,  to  show  cause  why  execution  should  not  be  had  and  awarded 
against  them  in  favor  of  the  said  Calvin  Brown  upon  the  judgment  so 
obtained  by  the  ^z\(\  Robert  Grant,  judge  of  probate  as  aforesaid,  for 
the  damages  to  be  assessed  by  reason  of  the  said  last  mentioned 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  if  it 
shall  seem  expedient  for  them  so  to  do;  and  further  to  do  and  receive 
what  our  said  court  shall  then  and  there  consider  of  them  in  this 
behalf.  And  have  you  then  there  this  writ. 
Witness  {concluding  as  in  Form  No.  889fj). 

b.  Judgment  on  Scire  Facias.'  / 

Form  No.  18220.* 

(Robinson's  F.  (Va.)  268,  No.  56.) 

{Title  of  court  and  cause  as  in  Form  No.  11882.') 

This  day  came  the  plaintiff  by  his  attorney,  and  a  jury,  to  wit, 
Nathan  Hale  {naming  elezien  others),  who  being  sworn  diligently  to 
inquire  of  damages  in  this  cause,  upon  their  oath  do  say,  that  they 
assess  the  damages  which  the  plaintiff  hath  sustained  by  occasion  of 
the  breaches  of  the  condition  of  the  writing  obligatory,  assigned  in 
the  said  writ,  as  followeth,  that  is  to  say,  for  the  breach  by  the  said 
Charles  Hatch  in  not  paying  to  John  Doe  the  amount  of  an  execution 
served  by  the  said  Charles  Hatch  on  Samuel  Short  at  the  suit  of  the 
s?L\(\  John  Doe  they  assess  the  damages  to  eighty  dollars;  and  for 
the  breach  by  said  Charles  Hatch  in  not  paying  to  Richard  Roe  the 
amount  of  an  execution  served  by  the  said  Charles  Hatch  on  William 
West  at  the  suit  of  the  said  Richard  Roe,  they  assess  the  damages  to 
twenty  dollars.  Therefore  it  is  ordered  that  it  be  added  as  a  further 
rule  to  the  judgment  recovered  in  this  cause  at  the  last  term,  that  the 
same  may  be  discharged  by  the  payment  of  the  damages  then  assessed 
and  the  costs  then  recovered,  and  by  the  damages  this  day  assessed 
and  the  costs  of  suing  forth  and  prosecuting  this  writ,  and  by  such 
other  damages  as  may  be  hereafter  assessed,  upon  a  writ  or  writs  of 
scire  facias  being  sued  out  thereon  and  new  breaches  assigned  by  any 
person  or  persons  injured. 

1.  For  the  formal  parts  of  a  judgment        8.   Virginia.  —  Code  (1887),  §  3394. 
in  a  particular  jurisdiction  see  the  title         See  also,  generally,  supra,  note  i,  p. 
Judgments  and  Decrees,  vol.  10,  p.  645.     901. 
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XII.  QUARE  RESTITUTIONEM  NONJ 


Form  No.  18221.^ 


1.  Necessity  for  Writ. — At  common 
law,  where  a  judgment  was  entered 
against  a  defendant,  and  was  subse- 
quently reversed,  a  writ  of  restitution 
would  lie  in  favor  of  such  defendant  to 
recover  what  he  had  been  compelled 
to  pay  by  reason  of  such  judgment 
against  him;  but  if  what  he  had  paid 
did  not  appear  of  record,  a  writ  of 
scire  facias  quare  restitutionem  non 
must  first  be  sued  out.  Martin  v.  Wood- 
ruff, 2  Ind.  237;  Outten  v.  Palmateer,  7 
J.J.  Marsh.  (Ky.)  241;  Smith  z/.  Mitchell, 
I  J.  J.  Marsh.  (Ky.)  270;  Scott  v. 
Conover,  10  N.  J.  L.  61;  Clark  v.  Pin- 
ney,  6  Cow.  (N.  Y.)  297;  Cowden  v. 
Hurford,  4  Ohio  374;  Flemings  v.  Rid- 
dick,  5  Gratt.  (Va.)  272;  Keck  v.  Allen- 
der,  42  W.  Va.  420;  U.  S.  Bank  v. 
Washington  Bank,  6  Pet.  (U.  S.)  8. 

In  Martin  v.  Woodruff,  2  Ind.  237, 
the  court  says:  "  The  language  of  the 
books  is,  that  if  the  judgment  be  re- 
versed, the  party  shall  be  restored  to 
all  that  he  has  lost  by  occasion  of  the 
judgment,  and  a  writ  of  restitution 
shall  be  awarded.  Cro.  Jac.  699,  Symp- 
son  V.  Juxon.  Where  the  plaintifif 
has  execution  and  the  money  is  levied 
and  paid,  and  the  judgment  is  after- 
wards reversed,  the  party  shall  have 
restitution  without  a  scire  facias,  be- 
cause it  appears  on  the  record  that  the 
money  is  paid,  and  there  is  a  certainty 
of  what  was  lost;  otherwise  where  it 
was  levied  but  not  paid;  for  there  must 
then  be  a  scire  facias  suggesting  the 
matter  of  fact,  viz.,  the  sum  levied,  etc." 

In  Scott  T.  Conover,  10  N.  J.  L.  61, 
the  court  says:  "In  this  case,  it  does 
not  appear  upon  the  record  that  the 
money  has  been  paid,  and  at  the  com- 
mon law  a  scire  facias  would  be  re- 
quired; and  we  see  no  authority  to 
change  the  practice." 

Another  Form.  —  In  Tillinghast's  F. 
57.  5?  37.  this  form  of  scire  facias  quare 
restitutionem  non  is  set  out: 

"The  People  of  the  State  of  Mew 
York,  etc.,  to  the  Sheriff  of  Albany 
county.  Greeting:  'Whereas,  Jo/tn  Doe, 
lately  in  our  Supreme  Court  of  Judica- 
ture, before  our  justices  thereof,  by 
bill  without  our  writ,  and  by  the  judg- 
ment of  the  same  court,  recovered 
against  Richard  Roe,  three  hundred  dol- 
lars, for  his  damages,  etc.,  (Here  state 


the  recovery),  whereof  the  said  Richard 
Roe  is  convicted,  as  appears  to  us  of 
record;  and  afterwards  the  said  Rich- 
ard Roe  brought  our  writ  for  correcting 
error  of  and  upon  the  record  and  pro- 
ceedings aforesaid,  against  the  said 
John  Doe,  returnable  before  the  presi- 
dent of  our  senate,  our  senators  and 
chancellor,  in  our  court  for  the  Correc- 
tion of  Errors:  And  thereupon  after- 
wards, to  wit,  on  the  tenth  day  of  Afay, 
in  the  year  our  Lord  one  thousand 
eight  hundred  and  fifty,  before  the 
president  of  our  senate,  senators  and 
chancellor,  in  our  aforesaid  court  for 
the  Correction  of  Errors,  it  was  con- 
sidered, that  the  judgment  aforesaid, 
for  divers  errors  in  the  record  and  pro- 
ceedings aforesaid,  should  be  reversed, 
annulled  and  altogether  held  for 
nothing,  and  that  the  said  Richard  Roe 
should  be  restored  to  all  things  which 
he  had  lost  on  occasion  of  that  judg- 
ment; as  by  the  inspection  of  the  record 
and  proceedings  thereof,  now  remain- 
ing in  our  Supreme  Court  aforesaid, 
before  the  justices  thereof,  also  appears 
to  us  of  record:  And  now  on  the  behalf 
of  the  said  Richard  Roe  in  our  same 
court,  before  our  said  justices  thereof, 
we  have  been  informed,  that  the  said 
John  Doe  hath  had  his  execution  of 
the  damages  aforesaid,  in  form  afore- 
said recovered,  and  is  yet  possessed 
thereof,  whereupon  the  said  Richard 
Roe  hath  humbly  besought  us  to  pro- 
vide him  a  proper  remedy  in  this  behalf: 
And  we  being  willing  that  what  is  just 
in  this  behalf  should  be  done,  com- 
mand you,  that  by  honest  and  lawful 
men  of  your  bailiwick,  you  make  known 
to  the  'ad\&Johtt  Doe  that  he  be  before 
our  justices  of  our  Supreme  Court  of 
Judicature  aforesaid,  at  the  court-house 
in  the  city  of  Albany,  on  the  first  Mon- 
day of  August,  to  show  if  he  hath  or 
knoweth  of  anything  to  say  for  him- 
self, why  the  said  Richard  Roc  ought 
not  to  have  restitution  of  the  damages 
aforesaid,  if  it  shall  seem  expedient 
for  him  so  to  do;  and  further  to  do  and 
receive,  etc." 

2.  See,  generally,  supra,  note  i,  this 
page. 

This  is  substantially  the  form  of 
scire  facias  quare  restitutionem  non 
set  out  in  Tillinghast's  F.  56,  §  36. 
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New  Jersey^  ss. 
The  State  of  New  Jersey  to  the  Sherifif  of  our  County  of  Bergen, 
Greeting: 

(seal)  Whereas,  John  Doe,  lately,  to  wit,  in  the  term  of  (stating 
term)  of  our  Bergen  county  Circuit  Court,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  one,  by  the  judgment  of  said  court  re- 
covered against  Richard  Roe  the  sum  of  one  thousand  dollars,  which  in 
said  court  was  adjudged  to  the  said  John  Doe  as  well  for  his  damages, 
which  he  had  sustained  by  reason  of  the  nonperformance  of  a  cer- 
tain contract  then  lately  made  by  the  said  Richard  Roe,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  Richard  Roe  is  convicted  as  by  the  said  inspection  of 
the  record  and  proceedings  thereof,  which,  for  certain  causes  of  error 
we  caused  to  be  brought  into  our  Supreme  ConrX.  of  judicature,  before 
our  justices  thereof,  at  Trenton,  on  the  (stating  time),  as  appears  to  us  of 
record:  And  for  divers  errors  found  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  of  the  judgment  aforesaid,  we  have 
reversed  and  totally  annulled  the  judgment;  and  we  have  further  con- 
sidered in  our  said  Supreme  Court,  before  our  aforesaid  justices 
thereof,  at  Trento?i  aforesaid,  on  the  (stating  time),  that  the  said 
Richard  Roe  be  restored  to  all  things  which  he  hath  lost  on  occasion 
of  the  judgment  aforesaid:  And  now  on  behalf  of  the  said  Richard 
Roe,  in  our  Supreme  Court  of  judicature,  before  the  justices  thereof, 
we  have  been  informed  that  the  sa.\d  John  Doe  hscth  had  his  execution 
of  the  damages  aforesaid,  as  pretense  of  the  judgment  aforesaid, 
given  in  said  county  Circuit  Court  aforesaid,  and  is  yet  possessed 
thereof,  to  wit,  at  (stating  place),  whereupon  the  said  Richard  Roe  hath 
humbly  besought  us  to  provide  him  a  proper  remedy  in  his  behalf: 
And  we  being  willing  that  what  is  just  in  this  behalf  shall  be  done, 
command  you  that  by  good  and  lawful  men  of  your  county  you  make 
known  to  the  said  John  Doe  that  he  be  before  our  justices  of  our 
Supreme  Court  of  judicature  aforesaid,  to  be  holden  at  Trenton  in  and 
for  the  state  of  Ne7u  Jersey,  on  (stating  time),  to  show  cause,  if  any 
he  have,  why  the  said  Richard  Roe  ought  not  to  have  restitution  of 
the  damages  aforesaid,  according  to  the  force,  form  and  effect  of  the 
judgment  aforesaid,  given  in  our  said  Supreme  Court  before  our  afore- 
said justices  thereof;  and  further,  to  do  and  receive  what  our  court 
aforesaid  shall  then  and  there  consider  of  him  in  this  behalf,  and 
have  you  then  and  there  this  writ. 

Witness  (concluding  as  in  Form  No.  8878). 

XIII.  TO  MAKE  PARTY  TO  JUDGMENT  OR  EXECUTION.^ 

1.  Statutes    relating    to    scire   facias  Beqoisites  of  Writ,   Generally.  —  See 
proceedings   to    make    defendant    not  supra,  note  i,  p.  865. 
served  with  process  a  party  to  a  judg-  Reciting  Suit  and  Judgment.  —  In  Colo- 
mem  or  a.n  execution  exist  as  follows:  rado,  the  suit  and  judgment  shall  be 

Colorado. — Mills' Anno.  Stat.  (1891),  briefly     recited.      Mills'    Anno.     Stat. 

§  2643.  (1891).  §  2643. 

Illinois,  —  Starr    &    C.    Anno.    Stat.  Summons  to  Show  Cause. —  \n  Colorado 

(l8g6),  c.  79,  pars.  45-47.  and  Illinois,  the  writ  shall  summon  de- 

Michigan.  — -Comp.    Laws    (1897),    §  fendant  to  show  cause  why  he  should 

10376.  not  be  made  a  party  to  the  judgment. 
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Form  No.  18222.' 
(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  79,  par.  46.) 
State  oilllinois,  \ 
Adams  County.    \ 

The  People  of  the  State  of  Illinois  to  any  Constable  of  said  County, 
Greeting: 
Vf]\QVQ2iS,  John  Boe  did,  on  the  tenth  day  oi  May,  i^02,  recover  a 
judgment  before  the  undersigned,  one  of  the  justices  of  the  peace  of, 
in  and  for  the  county  aforesaid,  against  Richard  Roe,  impleaded  with 
Samuel  Short,  for  the  sum  oi  fifty  dollars  and  ^(y  cents,  as  well  as 
costs  of  suit.  You  are,  therefore,  hereby  commanded  to  summon 
the  said  Samuel  Short  to  be  and  appear  before  the  undersigned,  at  his 
office  xn  Adams,  in  said  county,  on  the  fifteenth  day  oi  June,  ig02,  at 
ten  o'clock  A.  m.  ,  to  show  cause,  if  any  he  have,  why  he  shall  not  be 
made  a  party  to  said  judgment;  and  make  due  return  hereof,  as  the 
law  directs. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  igOS. 

Abraham  Kent,     (seal) 
Justice  of  the  Peace. 

Form  No.  18223.' 

{Commencement  as  in  Form  No.  8895.') 

Whereas,  John  Doe,  heretofore,  to  wit,  on  the  tenth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-fiine,  in 
our  Circuit  Court  for  the  county  of  Wayne,  by  the  consideration  and 
judgment  of  the  same  court,  recovered  against  Richard  Roe  and 
Samuel  Short  one  thousand  dollars,  for  his  damages  which  he  had  sus- 
tained, as  well  on  the  occasion  of  the  not  performing  certain  prornises 
and  undertakings  then  lately  made  by  the  said  Richard  Roe  and 
Safnuel  Short  to  the  said  John  Doe,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  Richard 
Roe  and  Saftiuel  Short  dirt  convicted  as  by  the  record  and  proceedings 
thereof  remaining  in  our  said  court  manifestly  appears;  which  said 
judgment  recovered  against  the  said  Richard  Roe  and  Sarnuel 
Short  was  had  and  obtained  upon  a  certain  promissory  note,  bearing 
date  on  the  tenth  day  of  May,  iS98,  made  and  executed  by  the  said 
Richard  Roe  and  Samuel  Short,  whereby  the  said  Richard  Roe  and 
Samuel  Short,  ninety  days  after  date  thereof,  promised  to  pay  to  the 
said  John  Doe,  or  bearer,  ni7te  hundred  dollars,  with  interest,  for  value 

Mills'  Anno.  Stat.  Colo.  (1891),  g  2643;  served  with  the  process  or  declaration 

Starr  &  C.  Anno.  Stat.  111.(1896),  c.  79,  by    which  the  suit   was    commenced." 

par.  45;  c.  no,  par.  10.  Mich.  Comp.  Laws  (1897).  §  10376. 

In  .^/«V/^/?rt«, the  "writ  shall  command         1.  Illinois. — Starr  &  C.  Anno.  Stat, 

the    sheriff    to     summon    the    parties  (1S96),  c.  79,  §  45. 

against  whom    it  is  issued,  to  appear        See   also,    generally,  supra,    note  i, 

before   the   court  in  which  said  judg-  p.  go8. 

ment   shall    have    been    rendered,    to        2.  Michigan.  —  Comp.  Laws  (1897),  § 

show,    if    they    have    anything  to  say,  10376. 

why   the    plaintiff    ought   not    to    have         See    also,  generally,   supra,   note    i, 

execution    against    them     upon    such  p.  908. 

judgment,   in   the   same   manner,  and        This   is   substantially   the    form   set 

with  the  like  effect,  as  if  they  had  been  out  in  Greene's  Prac.  458. 
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received  {or  whatever  the  foundation  of  the  action  may  have  bee/i),  and 
whereas  the  summons  (or  declaration')  by  which  the  suit  wherein  the 
aforesaid  judgment  was  had  and  obtained,  as  aforesaid,  was  duly- 
served  upon  the  said  Richard  J^oe,  one  of  the  defendants  therein,  who 
appeared  in  the  said  suit,  but  was  not. served  upon  the  said  Samuel 
Short,  nor  did  the  said  Samuel  Short  appear  and  answer  to  the  said 
writ  therein;  And  now,  on  behalf  of  the  saiA  John  Doe  m  our  said 
court,  we  have  been  informed  that  although  judgment  be  thereupon 
given  as  aforesaid,  yet  execution  of  the  damages  aforesaid  still 
remains  to  be  made  to  him;  wherefore  the  said  John  Doeha.s  besought 
us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we,  being 
willing  that  those  things  which  are  just  and  right  should  have  a  due 
execution,  do,  therefore,  according  to  the  form  of  statute  in  such 
case  made  and  provided,  command  you  that  you  summon  the  said 
Samuel  Short,  that  he  be  before  our  said  Circuit  Court  for  the  county 
of  Wayne,  at  the  court-house  in  the  city  of  Detroit,  on  Tuesday,  the 
third  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  to  show,  if  he  has  anything  to  say,  why  the 
^2L\^  John  Doe,  plaintiff  as  aforesaid,  ought  not  to  have  execution 
against  him,  the  said  Samuel  Short,  upon  the  judgment  aforesaid,  in 
the  same  manner  and  with  the  like  effect  as  if  he  had  been  served 
with  the  process  (or  declaration)  by  which  the  said  suit  was  com- 
menced; and  further  to  do  and  receive  what  our  said  court  shall  then 
and  there  consider  of  him  in  this  behalf.  And  have  you  then  there 
this  writ . 

Witness  {concluding  as  in  Form  No.  8895). 

XIV.  To  REVIVE  PENDING  ACTION.^ 

1.  Suggestion  fop  Writ.2 

1.  Statates  relating  to  revivor  of  ac-     party   must    be    suggested    upon    the 
tion  by  scires  facias  exist  as  follows:         record.     Parker  v.  Hendry,  8  Fla.   53; 

Connecticut.  —  Gen.    Stat.     (1888),    §  Diversey  z/.  Smith,  9  111.  App.  437;  Mal- 

1005.  lison  V.  Howard,  i  Murph.  (5  N.  Car.) 

Florida.  —  Rev.    Stat.    (1892),   §   989  44;  St.  Clair  z/.  Hotchkiss,  28  Tex.  474; 

et  seq.  Hanley  f.  Lemmon,  28  Tex.  155;  Hunt 

Georgia. — 2   Code  (1895),    §    5016   et  z/.  Martin,  8  Gratt.  (Va.)  578. 

seq.  For  the  formal  parts  of  a  motion  in  a 

New  Hampshire.  —  Pub.  Stat.  &  Sess.  particular  jurisdiction  see  the  title  Mo- 

L.  '1901),  c.  191,  ?  19.  TIONS,  vol.  12,  p.  938. 

New  Jersey.  —  Gen.  Stat.  (1895),  p.  i.  Precedent.  —  In  Gayle  z/.  Hoffman,  29 

§  I  et  seq.                          -  Tex.  i,  is  set  out  the  following  motion: 

Pennsylvania.  —  Bright.      Pur.     Dig.  "And   now  come  Leah  Moore,  Amelia 

(1894),  p.  594,  §  124  et  seq.  Coates,  and  Georgiana   Glenn,  and  sug- 

Tennessee.  —  Code  (1S96),   §§  4569  et  gest  and  show  to  the  court,  that  Daniel 

seq..  tiyi.  Hoffman,   appellee,   since  the  filing  of 

Texas.  —  Rev.  Stat.  (1895),  art.   1246  this  cause  in  the  Supreme  Court,  has  de- 

et  seq.  parted  this  life  intestate;  that  there  has 

Vermont.  —  Stat.  (1894),  §§  2381.  been  no  administration  upon  his  estate, 

Virginia.  —  Code    (1887),    §    3305   et  and    that  there  are  no  debts   existing 

seq.  against  the  same;  that  the  said  Daniel 

West  Virginia. — Code  (1899),   c.  127,  Hoffman,  deceased,   left  neither  father 

fc?  1  et  seq.  nor  mother;    that  Leah  Moore,  Amelia 

2.  Issues    on    Suggestion.  —  Before   a  Coates,    and    Georgiana   Glenn    are    his 
scire  facias  can  issue,  the  death  of  the  sisters  and  sole  heirs;  and  they  there- 
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Form  No.  i  8224  J 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  64-93.^ 
And  now  comes  /o/m  Doe,  the  plaintiff  in  the  above  entitled  action, 
by  his  attorney,  Jeretniah  Mason,  and  gives  the  court  here  to  under- 
stand and  be  informed  that  since  the  last  term  of  this  court,  Richard 
Roe,  the  above  named  defendant,  has  departed  this  life  intestate, 
and  one  Samuel  Short  has  been  duly  appointed  administrator  of  his 
estate.  Wherefore  said  John  Doe  asks  that  a  writ  of  scire  facias  do 
issue  to  said  Samuel  Short,  as  such  administrator,  commanding  him 
to  appear  and  show  cause,  if  any  he  has,  why  he  should  not  be  made 
a  party  defendant  to  said  suit  in  place  of  said  Richard  Roe,  deceased. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

2.  Opder.2 
a.  In  Favor  of  Personal  Representative  of  Deceased  Plaintiff. 

Form  No.  18225.* 

(Robinson's  F.  (Va.)  34,  No.  3.) 
John  Doe 


agamst 
Richard  Roe. 

The  plaintiff  being  dead,  on  motion  of  Samuel  Short,  executor  of 
his  last  will  and  testament,  by  his  attorney,  a  writ  of  scire  facias  is 
awarded  him  to  revive  this  action  in  the  name  of  the  said  executor 
against  the  defendant,  returnable  here  at  the  next  term. 

b.  Against  Personal  Representative  of  Deceased  Defendant. 
Form  No.  18226.^ 

The  tenth  day  ol  June,  a.  d,  \(^01. 
John  Doe     ) 

against       >•  No.  500. 
Richard  Roe.  ) 

And  now  comes  John  Doe,  the  plaintiff  in  the  above  entitled 
action,  by  his  attorney,  Jeremiah  Mason,  and  Richard  Roe,  the  defend- 
ant above  named,  comes  not,  and  hereupon  the  said  John  Doe,  by  his 
said  attorney,  gives  the  court  here  to  understand  and  be  informed 
that  since  the  last  term  of  this  court,  the  said  Richard  Roe  departed 
this  life,  intestate,  and  that  one  Samuel  Short  has  been  duly  appointed 
administrator  of  his  estate.     Wherefore  it  is  ordered  that  a  writ  of 

fore  ask,  as  his  heirs,  that  they  may  be  2.  For  the  formal  parts  of  an  order  in 

permitted  to  appear  and  defend  all  the  a   particular   jurisdiction  see   the  title 

rights   and   interests    of    the   said    de-  Orders,  vol.  13.  p.  356. 

cedent    involved    in    this    cause."     No  3.  Fi>»t«?Vz.  —  Code  (1887),  §  3308. 

objection  was  made  to  this  motion.  See  also  list  of  statutes  cited  supra, 

1.    Texas.  —  Rev.    Stat.    (1895),    art.  note  i,  p.  910. 

1248.  4.    7Vjr<7.f.— Rev.  Stat.  (1895),  art.  1248. 

See   also,  generally,  supra,  note  2,  p.  See  also  list  of  statutes  cited  supra, 

910.  note  I,  p.  910. 
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scire  facias  do  issue  to  the  said  Samuel  Short,  as  such  administrator 
of  the  estate  of  the  said  Richard  Roe,  deceased,  requiring  him  to 
appear  at  the  next  term  of  this  court  and  show  cause,  if  any  he  have, 
why  he  should  not  be  made  a  party  defendant  to  this  suit. 

Form  No.  i  8227.' 

(Robinson's  F.  (Va.)  34,  No.  3.) 
John  Doe    ) 
against       > 
Richard  Roe.  ) 

The  defendant  being  dead,  on  the  motion  of  the  plaintiff,  by  his 
attorney,  a  writ  of  scire  facias  is  awarded  him  to  revive  this  action 
against  Samuel  Short,  administrator  of  the  estate  of  the  said  defend- 
ant, returnable  here  at  the  next  term. 


3.  Writ.2 

a.  In  Favor  of  Personal  Representative. 

(1)  Of  Deceased  Plaintiff. 

Form  No.  18228.^ 

{^Address  as  in  Form  No.  889 1.^ 

Whereas  an  action  of  {naming  action)  has  been  pending  in  our 
Circuit  Court  for  the  county  of  Frederick,  between  John  Doe,  plaintiff, 
and  Richard  Roe,  defendant,  and  before  judgment  was  given  or 
verdict  rendered  therein,  the  sdiid  John  Doe  died,  and  Samuel  Short, 
his  executor  (or  administrator),  has  applied  for  a  scire  facias  against 
the  defendant:  Therefore  we  command  you  that  you  make  known 
to  the  said  Richard  Roe  that  he  be  before  the  judge  of  our  said 
Circuit  Court,  at  Winchester,  on  the  first  day  of  the  next  March  term, 
being  the  ninth  day  of  March  next,  to  show  cause,  if  any  he  can,  why 
the  said  action  should  not  be  proceeded  in  to  a  final  judgment.  And 
have  then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8891). 

(2)  Of  Deceased  Person  Whose  Curator  Commenced  Action. 

Form  No.  18229.* 

(Robinson's  F.  (Va.)  36,  No.  6.) 

(Address  as  in  Form  No.  8891.) 

Whereas  an  action  of  (stating  action)  has  been  pending  in  our 
Circuit  Court  for  the  county  of  Frederick  aforesaid,  between  Samuel 

1.  Virginia.  —  Code  (1887),  §  3308.  See  also  list  of  statutes  cited  supra, 
See  also  list  of  statutes  cited  supra,     note  i,  p.  910. 

note  I,  p.  gio.  This    is    substantially    the   form    of 

2.  For  the  formal  parts  of  a  writ  in  scire  facias  to  revive   an  action  set  out 
a    particular    jurisdiction  see  the  title  in  Robinson's  F.  (Va.)  34,  No.  4. 
Writs.  4-    Virginia. —Codt  {liS-;),   %%  2534 

3.  Virginia.  —  Code  (1887),  §  3308.  ei  seq.,  3305  et  seq. 
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Short,  curator  of  the  estate  oi  Richard  Roe,  deceased,  plaintiff,  and 
John  Doe,  defendant,  and  before  judgment  was  given  or  verdict 
rendered  therein,  a  certificate  was  granted  to  William  Westiox  obtain- 
ing probate  of  the  will  of  the  said  Richard  Roe  (or  for  obtaining  letters 
of  administration  on  the  estate  of  the  said  Richard  Roe),  and  the  said 
William  West  has  applied  for  scire  facias  to  revive  the  said  action  in 
his  name  as  executor  (or  administrator)  as  aforesaid:  Therefore  we 
command  you  that  you  make  known  to  the  sdiidjohn  Doe  that  he  be 
{concluding  as  in  Form  No.  18228). 

b.  Against  Committee,  Where  Action  was  Commenced  by  Idiot  or 

Lunatic. 

Form  No.  18230.' 

Robinson's  F.  (Va.)  36,  No.  7.) 

{Address  as  in  Form  No.  8891.) 

Whereas  an  action  of  {stating  action)  has  been  depending  in  our  Cir- 
cuit Court  of  Frederick  county  aforesaid,  between  John  Doe,  plaintiff, 
and  Richard  Roe,  defendant,  and  before  judgment  was  rendered 
therein,  the  said  Richard  Roe  becdiVCit  a  lunatic,  and  Samuel  Short  was 
appointed  his  committee;  and  the  plaintiff  has  applied  for  a  scire 
facias  against  the  said  committee:  Therefore  we  command  you  that 
you  make  known  to  the  said  Samuel  Short,  committee  as  aforesaid, 
that  he  be  {concluding  as  in  Form  No.  18228). 

c.  Against  Idiot  or  Lunatic,  Where  Action  was  Commenced  by 

Committee. 

Form  No.  i  8  2  3  i  .* 

(Robinson's  F.  (Va.)  36,  No.  8.) 

{Address  as  in  Form  No.  8891.) 

Whereas  an  action  of  {stating  action)  has  been  depending  in  our 
Circuit  Court  for  the  county  of  Frederick  aforesaid,  between  John 
Doe,  plaintiff,  and  Samuel  Short,  committee  of  Richard  Roe,  a  lunatic, 
defendant,  and  before  judgment  was  rendered  therein,  the  said 
Samuel  Short •w2iS  dischdiVgtd  from  his  committee;  and  the  plaintiff 
has  applied  for  a  scire  facias  against  the  sdiiA  Richard  Roe:  There- 
fore we  command  you  that  you  make  known  to  the  said  Richard  Roe 
that  he  be  {concluding  as  in  Form  No.  18228). 

d.  Against  Personal  Representative  of  Deceased  Defendant. 

(1)  In  General.^ 

See  also  list  of  statutes  cited  supra,  note   i,  p.  910;  and,  generally,  supra, 

note  I,  p.  gto.  note  i,  p.  865. 

1.  Virginia.-— QoAe  (1887),  ^  3308.  3.  Requisites  of  Writ,  Generally.  —  See 
See  also  list  of  statutes  cited  supra,  supra,  note  1,  p.  865. 

note  I,  p.  910.  In  Detinae.  —  A  writ  of  scire  facias  to 

2.  Virginia. — Code  (1887).  §  330S.  revive  an  action  of  detinue  against  the 
See  also  list  of  statutes  cited  supra,     representative  of  a  deceased  defendant 
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Form  No.  18232.' 
Georgia  —  Bibb  County. 
To  the  Sheriff  of  said  County,  Greeting: 

Whereas  Richard  Roe  instituted  his  action  of  {statitig  action)  against 
John  Doe,  returnable  to  the  September  term,  i89P,  of  the  Superior 
Court  of  said  county,  which  action  is  still  pending  and  unconcluded, 
as  appears  by  the  records  thereof  in  said  court;  and  afterwards  the 
said  John  Doe  died  intestate;  after  whose  death  administration  was 
granted  to  Samuel  Short,  of  the  said  county  of  Bibb,  in  due  form  of  law, 
on  the  tenth  day  of  October,  iS99,  and  whose  letters  of  administration 
are  now  here  to  the  court  shown. 

You  are  hereby  commanded^  to  make  known  to  the  said  Samuel 
Short,  administrator  as  aforesaid,  that  he  appear  at  the  Superior 
Court  to  be  held  in  and  for  said  county  on  the  ^rst  Monday  in  Novem- 
ber next,  then  and  there  to  show  cause  why  the  said  action  {stating 
action)  in  favor  of  said  Richard  Roe  against  the  said  John  Doe, 
deceased,  should  not  be  continued  and  brought  to  final  judgment 
against  him,  the  said  Samuel  Short,  as  the  administrator  of  saidy^>^« 
Doe,  deceased. 

Witness  the  Honorable  John  Marshall,  judge  of  said  Superior 
Court,  this  twelfth  day  of  October,  i^OO. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  18233.^ 

The  State  of  Texas  to  the  Sheriff  or  any  Constable  of  Freestone 
County,  Greeting: 

Whereas,  at  the  last  term  of  our  District  Court  for  the  county  of 
Freestone,  begun  and  holden  on  the  first  day  of  May,  a.  d.  i&99,  it 
was  suggested  in  open  court  that  John  Doe,  defendant  in  a  certain 
suit  therein  pending,  numbered  lOJf.60  on  the  docket  of  said  court, 
wherein  Richard  Roe  was  plaintiff  and  the  said  John  Doe  was  defend- 
ant, has  departed  this  life,  and  it  was  ordered  by  said  court  that  a 
writ  of  scire  facias  do  issue  to  the  representatives  of  the  saidy^,^« 
Doe,  when  known;  and  it  appearing  that  Samuel  Short,  a  citizen  of 
your  county,  is  the  administrator  and  representative  of  the  said  John 
Doe,  deceased, 

Therefore  you  are  hereby  commanded  that  you  summon  the  said 
Samuel  Short  to  be  and  appear  at  the  next  regular  term  of  the  said 
District  Court,  to  be  holden  within  and  for  said  county  of  Freestone 
at  the  court-house  thereof,  in  the  town  of  Fairfield,  on  the  first  Monday 
in  September  next^  the  same  being  the  third  day  of  September,  a.  d. 
i?>99,  then  and  there  to  show  cause,  if  any  he  has,  why  he  shall  not 
be  made  a  party  defendant  to  said  suit. 

must  suggest  the  coming  of  the  prop-  2.  Command  of  Writ.  —  The  writ  must 

erty  into  the  hands  of  such  representa-  require  the    representative  of   the  de- 

tive  since  the  death  of  the  defendant,  ceased  defendant  to  appear  and  answer 

Hunt   V.    Martin,    8  Gratt.    (Va.)   578;  to  the  cause.     2  Ga.  Code  (1895),  g  5017. 

Catlett  f.  Russell,  6  Leigh  (Va.)  344.  8.    Texas.  —  Kq\.    Stat.    (1895),    art. 

1.  Georgia.— 2  Code  (1895),  §  5017.  1248. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  910.  note  i,  p.  910. 
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Herein  fail  not,  but  of  this  writ  and  how  you  have  executed  the 
same,  make  due  return,  according  to  law,  on  the  said/rj/  day  of  the 
next  term  of  said  court. 

Witness,  Calvin  Clark,  clerk  of  the  District  court  of  Freestone 
county. 

Given  under  my  hand  and  seal  of  said  court,  at  office  in  town  of 
Fairfield,  this  the  second  dsiy  of  May,  a.  d.  iS99. 

(seal)  Calvin  Clark,  Clerk. 

(2)  In  Chancery  Court. ^ 
Form  No.  18234,* 

The  State  of  Tefinessee  to  the  Sheriff  of  Washington  County: 

Whereas  in  the  Chancery  Court  dX  Jonesboro,  Tennessee,  a  bill  was 
filed^  on  the  second  day  oi  June,  i<)01,  hy  John  Doe,  complainant, 
against  Richard  Roe,  defendant,*  which  suit  is  now  pending  and 
undetermined.* 

And  whereas  it  was,  at  the  July  term  of  said  court,  iQ^^i,  suggested 
and  proved  to  be  true,  that  said  Richard  Roe  is  dead,^  and  it  being 
represented  that  Robert  Roe  is  the  duly  appointed  and  qualified 
administrator  of  the  estate  of  said  Richard  Roe,  deceased: 

We,  therefore,  command^  you  to  make  known  to  the  said  Robert 
Roe  the  tenor  of  this  writ,  and  summon  him  to  appear  before  the 
chancellor  of  our  said  Court  of  Chancery  at  the  next  term  of  said 
court,  to  be  held  at  the  court-house  in  Jonesboro,  Tennessee,  on  the 
first  Monday  of  January  next,  and  show  cause,  if  any  he  has,  why 
said  cause  shall  not  be  revived  against  him  as  administrator  afore- 
said.     Herein  fail  not. 

Witness  {concluding  as  in  Form  No.  890ff\. 

XV.  To  REVIVE  JUDGMENT.^ 

1.  Revivor  by  Scire  Facias  in  Chancery.  7.  Command  of  Writ.  —  The  writ  must 
—  In  Tennessee,  2^  s\x\\.  in  chancery  may  command  the  parties  against  whom  it 
be  revived  by  scire  facias  upon  the  is  issued  to  appear  and  show  cause 
death  of  the  defendant  or  upon  the  why  the  suit  should  not  be  revived, 
marriage  of  a  female  defendant  without  Tenn.  Code  (1896),  §  6240. 

the  necessity  of  filing  a  bill  of  revivor.  8.  Statutes  relating  to  revival  of  judg- 

Tenn.  Code  (1896),  §6237.  ment  by  scire  facias  exist  as  follows: 

Beqoisites    of  Writ,    Generally.  —  See  Alabama.  —  Civ.  Code  (1896),  §§  349, 

supra,  note  I,  p.  865.  1925  et  seq.,  1952, 

2.  Tennessee. — Code  (1896),  §  6237  <r/  Arizona.  —  Rev.  Stat.  (1901),  §  2558. 
seq.  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

3.  Filing  of  bill  must  be  recited  in  the  §  4208. 

writ.     Tenn.  Code  (1896),  ^  6240.  Delaware.  — Rev.  Stat.  (1893),  p.  756, 

4.  Names  of  parties  must  be  stated  in  c.  99,  §  29  et  seq.;  p.  814,  c.  778,  $5^  i,  5. 
the  writ.     Tenn.  Code  (1896),  is  6240.  District  of  Columbia.  —  Comp.    Stat. 

6.  Pendency  of  the  suit  must  be  recited  (1894),  c.  34,  §  12  et  seq.;  c.  37,  ^  21. 

in    the    writ.      Tenn.     Code    (1896),   §  Florida. —  Rev.   Stat.  (1892),  §  1908. 

6240.  Illinois.  —  Starr    &    C.    Anno.    Stat. 

6.  Death  or  marriage  of  the  defendant,  (1896),  c.  no,  par.  27. 

as  the  case  may  be,  must  be  recited  in  Maine.  —  Rev.  Stat.  (1883),   c.    82,  § 

the  writ.     Tenn.  Code  (1896),  §  6240.  141;  c.  87,  §  5. 
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1.  Amicable  Scire  Facias.^ 

Form  No.  i  8235.' 

(Precedent  in  White  v.  Harden,  154  Pa.  St.  387.)* 


1 


a 


In  the  Court  of  Common  Fleas 
of  Bradford  County,  September 
Term,  \^81,  No.  <?^6.]* 


\C.  E.  White 

against 

S.    B.    Harden,  J.    H.   Harden^ 

defendants,  and  John  Harden^  I 

terre  tenant.  J 

Amicable  scire  facias  to  revive  judgment  and  continue  lien.  It  is 
hereby  agreed  that  an  amicable  action  of  scire  facias  be  entered  of 
record  to  revive  judgment  and  continue  lien  in  above  case,  to 
have  the  same  force  and  effect  as  though  scire  facias  had  been 
regularly  issued  and  returned  served,  and  it  is  further  agreed  that 
judgment  be  entered  thereon  for  the  sum  oi  five  hundred  and  twefity- 
«a:  dollars  diVid  fifteen  cents,  with   interest  Ivom  June  1,  1886,  hereby 


Mar)'/and.—Puh.  Gen.  Laws  (1888), 
art.  5,  §  "loet  seq.;  art.  8,  §  2;  art.  50, 
§  5;  art.  52,  §  50.   • 

Mississippi.  —  Anno.  Code  (1892),  §§ 
762,  3480. 

Missouri.  — Rev.  Stat.  (1899),  §g  637, 
3715  et  seq. 

New  Hampshire.  —  Pub.  Stat.  &  Sess. 
L.  (1901),  c.  231,  §  7. 

Ne%o  Jersey.  —  Gen.  Stat.  (1895),  p. 
1842,  i5  13;  P-  1877,  §  62;  p.  1890,  S  135; 
P-  1975.  ^  13;  P-  2566,  §  204;  p.  1226, 
§67. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  1096,  §  15  et  seq.;  p.  I145, 
§  116. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
218.  §  26. 

Tennessee.  —  Code  (1896),  §  4715  et 
seq. 

Vermont.  —  Stat.  (1894).  §§  1055,  1196, 
1685,  2381. 

Virginia.—  Code  (1887),  §§  3047,  3308, 
3577.  3578. 

West  Virginia.  —  Code  (1899),  c.  139, 
§§  10,  II. 

1.  Precedent.  —  In  Early  v.  Zeiders, 
137  Pa.  St.  457,  the  agreement  was  in 
part  as  follows: 

"  It  is  hereby  agreed  that  the  pro- 
thonotary  of  said  court  enter  an  ami- 
cable scire  facias  to  revive  and  continue 
the  lien  of  the  above  judgment  with  the 
same  efTect  as  if  a  scire  facias  to  revive 
the  same  had  been  regularly  issued, 
served  personally  on  the  defendant  by 
the  sheriff  of  said  county,  and  duly  so 
returned;  and  that  a  judgment  be  en- 
tered thereon  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum 


of  fifteen  hundred  and  sixty  dollars,  with 
costs  of  suit,  release  of  errors,  without 
stay  of  execution,  and  with  waiver  of 
the  right  of  inquisition  and  exemption 
laws  now  passed  or  hereafter  to  be 
passed,  together  with  an  attorney's 
commission  of  five  per  cent,  for 
the  collection  thereof.  Interest  from 
March  11,  i8Sg. 

Dated,  February  26,  iSSg. 

Josiah  Zeiders.     (SEAL) 
IV.  J.  Zeiders.       (seal)  " 

It  was  held  that  this  agreement  did 
not  omit  any  necessary  stipulation  or 
depart  from  the  record  in  any  of  its 
recitals  affecting  the  judgment  to  be 
revived;  that  the  waiver  of  the  ex- 
emption laws  and  the  provisions  for 
the  attorney's  collection  fees  could  not 
be  enforced  to  the  prejudice  of  liens 
existing  at  the  time  the  agreement  was 
made,  but  were  enforceable  against 
subsequent  lien-holders  and  against 
the  defendant. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1897),  p.  1097.  §  17- 

3.  The  court  in  this  case  said:  "We 
are  clearly  of  the  opinion  that  the  lien 
of  the  original  judgment  against  S.  B. 
Harden  and  J.  H.  Harden  was  pre- 
served by  the  revival  as  against  them 
and  John  Harden,  terre  tenant.  The 
amicable  scire  facias  described  exactly 
the  names  of  the  parties,  the  term  and 
number  of  the  case,  and  the  date  and 
amount  of  the  judgment  as  revived, 
and  this  is  all  that  is  required  by  the 
act." 

4.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 
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waiving  stay  of  execution,  the   right  of   inquisition  and  exemption 
laws. 

Witness  our  hands  and  seals  this  1st  day  oi  June,  iS86 
C.  E.  White.        (seal) 
J.  H.  Harden,     (seal) 
S.  B.  Harden,     (seal) 
John  Harden.        [Terre  Tenant] ^       (seal) 


2.  Praecipe  for  Writ.^ 


Form  No.  18236.'  % 

In  the  Superior  Court  of  the  State  of  Delaware.,  in  and  for  Kent 
County. 
John  Doe 

against 
Richard  Roe. 
To  Calvin  Clark.,  Prothonotary : 

Please  issue  a  scire  facias  on  the  above  judgment. 

February  10,  ig02.  Jeremiah  Mason,  Attorney  for  Plaintiff. 


Scire  Facias  on  Judgment. 
Judgment  Docket,  No.  800,  p.  90. 


Form  No.  18237.^ 

Circuit  Court  of  Cook  County, 
October  Term,  i2,99. 


State  of  Illinois,  ] 
County  of  Cook.  [ 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Calvin  Clark,  Clerk  of  said  Court: 

The  clerk  of  said  court  will  issue  a  scire  facias  against  the  said 
Richard  Roe,  to  revive  the  judgment  rendered  in  this  action  against 
him,  and  in  favor  of  said  John  Doe,  in  said  court  at  the  October  term, 
i897,  such  writ  to  be  directed  to  the  sheriff  of  said  county  of  Cook, 
and  returnable  to  next  term  of  the  said  court. 

Dated  this  tenth  day  of  October,  iS99. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


3.  Writ.5 


1.  The  words  enclosed  by  [  ]  are  in- 
serted to  show  more  clearly  that  John 
Harden  was  a  lerre  tenant,  although  it 
was  held  that  it  sufficiently  appeared 
without  such  words. 

2.  For  the  formal  parts  of  a  praecipe  in 
a  particular  jurisdiction  see  the  title 
Praecipe,  vol.  14,  p.  127. 

8.  Delaware.  —  Rev.  Stat.  (1893),  p. 
815,  c.  778,  §  5. 

4.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8g6),  c.  83,  par.  26. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915.  ^ 

6.  StatatM  relating  to  revival  of  judg- 


ment by  scire  facias  are  set  out  supra, 
note  8,  p.  915. 

Performs  Office  of  Declaration.  —  A  writ 
of  scire  facias  for  the  revival  of  a  judg- 
ment performs  the  double  function  of  a 
declaration  and  a  summons.  Brown 
V.  Harley,  2  Fla.  159;  Wilson  v.  School 
Trustees,  144  111.  29;  Smith  v.  Stevens, 
133  111.  183;  Bish  V.  Williar.  59  Md. 
382;  McKnew  v.  Duvall.  45  Md.  501; 
Bowie  V.  Neale,  41  Md.  124;  Nesbit  v. 
Manro,  11  Gill  &  J.  (Md.)  261;  Mc- 
Roberts  v.  Lyon,  79  Mich.  25;  Mer- 
chants'  Mut.  Ins.  Co.  v.  Hill,  17  Mo. 
App.    590;    Union   Bank   v.    Meigs,    5 
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a.  Where  a  Party  to  Judgment  has  Deceased. 


Ohio  312;  Wolf  V  Pounsford,  4  Ohio 
397;  McVickar  v.  Ludlow,  2  Ohio  246; 
Hopkins  v.  Howard,  12  Tex.  7;  Mc- 
Veigh V.  Old  Dominion  Bank,  76  Va. 
267. 

Sequisites  of  Writ,  Oenerally.  —  See 
supra,  note  I,  p.  865. 

Most  State  Facts.  —  The  writ  must 
contain  everything  that  is  required  to 
constitute  a  good  declaration,  or,  in 
other  words,  it  must  set  forth  all  the 
facts  necessary  to  show  a  right  to  the 
relief  prayed  for.  Miller  v^  Shackel- 
ford. 16  Ala.  gs;  Union  Bank  v.  Powell, 
3  Fla.  175;  Wilson  v.  School  Trustees, 
138  111.  285;  Smith  V.  Stevens,  133  111. 
183;  Graham  v.  Smith,  i  Blackf.  (Ind.) 
414;  Lasselle  v.  Godfroy,  i  Blackf. 
(Ind.)  297;  Huey  v.  Redden,  3  Dana 
(Ky.)  488;  Nesbit  v.  Manro,  ir  Gill  & 
J.  (Md.)  261;  Wolf  V.  Pounsford,  4 
Ohio  397;  Gedney  v.  Com.,  14  Gratt. 
(Va.)  318;  Evans  v.  Freeland,  3  Munf. 
(Va.)  119. 

Beciting  Judgment  —  Generally.  —  The 
judgment  sought  to  be  revived  must 
be  truly  recited  in  the  writ.  Calhoun 
V.  Adams,  43  Ark.  238;  Hicks  v.  State, 
3  Ark.  313;  Ward  v.  Prather,  i  J.  J. 
Marsh.  (Ky.)  4;  Bowie  v.  Neale,  41 
Md.  124;  Wolf  V.  Pounsford,  4  Ohio 
397;  Andrews  v.  Bucklee,  77  Mo.  428; 
Worman's  Appeal,  no  Pa.  St.  25, 
Dietrich's  Appeal,  107  Pa.  St.  174; 
Richter  v.  Cummings,  60  Pa.  St.  441; 
Dougherty's  Estate,  9  W.  &  S.  (Pa.) 
189;  Arrison  v.  Com.,  i  Watts  (Pa.)  374; 
Whitworth  v,  Thompson,  8  Lea  (Tenn.) 
480;  Zumbro  v.  Stump,  38  W.  Va.  325. 
And  must  be  substantially  indentified 
as  to  parties,  date  and  amount.  Landon 
V.  Brown,  160  Pa.  St.  538;  Dietrich's 
Appeal,  107  Pa.  St.  174;  Richter  v. 
Cummings,  60  Pa.  St.  441. 

It  is  sufficient  for  a  scire  facias  to 
contain  such  recitals  as  will  point  with 
certainty  to  the  judgment  intended  to 
be  revived,  so  that  the  defendant  must 
know  what  judgment'is  meant.  Ward 
V.  Prather,  i  J.  J.  Marsh.  (Ky.)  4. 

In  Ernst's  Estate,  164  Pa.  St.  87, 
the  court  says:  "The  sci.  fa.  recited 
the  names  of  the  legal  plaintiff  and 
defendant,  the  number  and  term  of  the 
judgment,  its  date  and  amount.  This 
was  an  accurate  recital  of  the  record, 
and  clearly  and  unmistakably  identified 
the  judgment  as  to  the  parties,  date 
and  amount.  The  recital  in  the  writ 
of  the  names  of  the  use  plaintiffs  were 


mere  surplusage.  They  were  no  part 
of  the  record,  and  might  change  from 
time  to  time  as  the  interests  in  the 
judgment  were  transferred." 

Regularly  Rendered.  —  Where  a  writ 
states  that  "  at  a  Superior  Court  of  the 
Middle  District  of  Florida,  for  the 
County  ol  Leon,  begun  and  held  at  the 
Court  House  in  the  city  of  Tallahassee 
on  Monday,  the  14th  day  of  November, 
1 8.f?, and  continued  till  and  a-her Monday, 
\.\i^  2 1st  November,  1842,  a  c^x\.zi\n  Joseph 
F.  C.  Harley  on  the  said  21st  November, 
1S42,  by  the  consideration  of  said  Court 
recovered  against  one  David  Brown  a 
judgment  for,  etc.,"  and  the  superior 
court  which  rendered  the  judgment  is 
a  court  of  record  of  general  jurisdic- 
tion, an  objection  to  said  writ  on  the 
ground  that  it  does  not  allege  that  the 
judgment  set  forth  was  regularly  ren- 
dered will  not  be  sustained.  Brown  ;•, 
Harley,  2  Fla.  159. 

For  Penalty  0/  Bond.  —  A  writ  of 
scire  facias  to  revive  a  judgment  re- 
covered on  a  bond  with  penalty  must 
set  forth  the  real  amount  ascertained 
and  not  the  penalty,  since  the  penalty  is 
only  the  formal  part  of  the  judgment 
and  not  the  amount  actually  due.  Mc- 
Knew  V.  Duvall,  45  Md.  501. 

Costs.  —  A  scire  facias  to  revive  a 
judgment,  as  to  costs,  against  an  ad- 
ministrator, the  damages  having  been 
paid,  is  sufficient  if  it  substantially  de- 
scribes the  judgment,  although  it  does 
not  state  the  amount  of  the  costs.  Bar- 
ron V.  Tart,  19  Ala.  78. 

In  Park  v.  Webb,  3  Phila.  (Pa.)  32, 
15  Leg.  Int.  (Pa.)  28,  a  recital  in  the 
scire  facias  mentioned  the  gross  amount 
of  the  verdict  and  costs,  and  this  was 
held  sufficient,  although  the  court  said 
that  it  would  be  better  to  recite  the 
costs  separately. 

A  clause  subjoined  to  the  judgment, 
that  each  party  pay  his  own  costs, 
need  not  be  recited  in  the  scire  facias. 
Ward  V.  Prather,  i  J.  J.  Marsh.  (Ky.)4. 

Gronnds  for  Bevival.  —  The  grounds 
on  which  the  revival  of  judgment  is 
sought  must  be  set  forth.  Miller  v. 
Shackelford,  16  Ala.  95. 

Condition  Precedent.  —  Where  judg- 
ment is  rendered  with  a  stay  of  exe- 
cution until  the  happening  of  a  certain 
event,  a  scire  facias  to  revive  and 
obtain  execution  cannot  be  main- 
tained without  alleging  that  the  event 
has    happened,    or    some    other    fact 
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(1)  Party  Plaintiff. 
(a)  In  Favor  of  His  Cestui  Que  Use}- 

Form  No.  18238.* 

(Precedent  in  Clark  v.  Digges,  5  Gill  (Md.)  112.)' 

Charles  County,   to  wit: 

The  State  of  Maryland  to  the  Sheriff  of  Charles  County,  Greeting: 

Whereas,  at  a  County  Court  begun  and  held  at  Fort  Tobacco,  in  and 
for  Charles  county  aforesaid,  on  the  third  Monday  in  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  a  certain 
Abraham  Clark,  for  the  use  of  a  certain  Baly  L.  Clark,  by  the  judg- 
ment of  the  said  court,  recovered  against  a  certain  Robert  Digges, 
late  of  Charles  county,  yeoman,  as  well  the  sum  of  twelve  thousand 
dollars  debt,  as  the  sum  of  twelve  thousa?id  dollars  damages,  and  six 
dollars  eighty-seven  and  one-third  cents  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  laid  out  and  expended,  whereof  the 
said  Robert  Digges  is  convict,  as  it  appears  of  record.  And  whereas, 
the  said  Abraham  Clark,  since  the  rendition  of  said  judgment,  hath 
departed  this  life,  to  wit:  at  the  county  aforesaid,  as  it  is  said;  and 
although  the  said  judgment  was  so  given,  yet  it  hath  been  understood 
in  the  said  court  that  execution  thereof  still  remains  to  be  made; 
wherefore  the  ssadBaly  L.  Clark,  to  whom  the  execution  of  and  upon 
the  said  judgment  ought  to  be  made,  and  now  of  right  belongs,  hath 
besought  that  a  proper  remedy  be  granted  unto  him  in  this  behalf: 
and  as  it  is  right  and  just  that  those  things  which  are  lawfully  trans- 
acted and  adjudged  should  be  carried  into  due  and  speedy  execution, 
therefore,  you  are  hereby  commanded,  that  by  good  and  lawful  men 
of  your  bailiwick  you  give  notice  to  said  Robert  Digges  that  he  be 
and  appear  before  the  judges  of  the  next  County  Court,  to  be  held  at 
Fort  Tobacco,  in  and  for  Charles  county  aforesaid,  on  the  third  Monday 
in  March  next,  to  show,  if  he  have  or  can  say  anything  for  himself, 
why  the  said  Baly  L.  Clark  ought  not  to  have  his  execution  against 

which  avoids  the  necessity  of  its  hap-  worth  v.  Thompson,  8  Lea  (Tenn.)  480. 

pening.     Wallers.  Huff,  9  Tex.  530.  1.  Cestui  Que  Use  may  Bevive. — \nMai-v- 

Summons  to  Show  Cause.  —  The  party  land,  by  statute,  upon  the  death  of  the 

against  whom  the  writ  is  issued  should  legal  plaintiff  after  the  judgment    his 

be  summoned  to  show  cause  why  exe-  cestui  que    use   may  revive  the  judg- 

cution    should   not  issue  on   the  judg-  ment  by   scire  facias  without  adminis- 

ment   obtained.     Calhoun    v.    Adams,  tration  being  granted  upon  the  estate 

43   Ark.    238;  Alexander    v.    Steel,    13  of  the  legal  plaintiff.     Clark  z/.  Digges, 

Ark.  392;  Brown  v.  Harley,  2  Fla.  159;  5  Gill  (Md.)  109. 

Davidson    v.    Alvord,   3  Ind.    i;   Whit-  2.  Maryland. —  Pub.  Gen.  Laws  (1888), 

worth  V,  Thompson,  8  Lea  (Tenn.)  480.  art.  26,  §20;  art.  8,  §4. 

But     if    the    writ     departs     from     the  See  also  list  of  statutes  cited  supra, 

ordinary    form    and    requires    the    de-  note  8,  p.  915;  and,   generally,  supra, 

fendant  to  show  cause  why  the  judg-  note  5,  p.  917. 

ment  should  not  be  revived,  instead  of  3.  The  writ  of  scire  facias  in  this  case 

requiring  him  to  show  cause  why  exe-  is  an  amended  one.     After  the  amend- 

cution  should  not  issue,  it  is  neverthe-  ment  there  was  a  motion  to  quash  the 

less  good.     The  object   being  to  revive  writ,  which  was  granted  in  the  county 

the   judgment,    the  change  of  phrase-  court,  but  this  judgment  was  reversed 

ology    is    clearly     immaterial.     Whit-  on  appeal. 
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him  for  the  debt,  damages,  costs  and  charges  aforesaid,  according 
to  the  force,  form  and  effect  of  the  recovery  aforesaid,  if  he,  the  said 
Robert  Digges,  shall  think  fit  to  do. 

[Hereof  fail  not  (^concluding  as  in  Form  No.  5574)-]^ 

(ti)  In  Favor  of  His  Personal  Representative^ 
'  aa.  In  General. 

{aa)  Administrator, 
aaa.  In  General. 

Form  No.  18239.* 

(Precedent  in  Anthony  v.  Humphries,  9  Ark.  184,  note.)' 

The  State  of  Arkansas  to  the  Sheriff  of  Pulaski  County,  Greeting: 

'Whertzs  Joel  Johnson,  who  sued  for  the  use  of  Chester  Ashley  and 
George  C.  IVatkins,  plaintiff,  on  the  10th  day  of  November,  a.  d.  18.4^, 
in  our  Pulaski  circuit  court,  recovered  against  /antes  C.  Anthony, 
defendant,  the  sum  oi  eight  hundred  dol[a.rs  debt,  and  also  the  sum 
oi  forty  dollars  damages  which  were  adjudged  to  him  as  well  as  all 
the  costs  in  and  about  that  suit  expended;  and  since  the  rendition 
of  said  judgment  the  said  Y>^3axit\fi,  /oel  Johnson,  has  departed  this  life, 
and  letters  of  administration  of  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits  of  the  said  Joel  Johnson,  deceased,  were  after- 
wards, in  due  form  of  law,  granted  \.o  John  Htimphries,  of  said  county 
of  Pulaski:  Now,  therefore,  you  are  hereby  commanded  to  summon 
the  said  James  C.  Anthony,  defendant,  as  aforesaid,  to  appear  before 
our  Pulaski  [C/Vra/V]*  Court,  on  t\vt.  first  day  of  the  next  term  thereof, 
to  be  held  at  the  court-house  in  the  county  of  Pulaski,  on  the  first 
Monday  of  March  next,-  it  being  the  7th  day  of  March,  a.  d.  \?>J^,  to 
show  cause,  if  any  he  can,  why  the  judgment  above  recited  should 
not  be  revived  and  execution  issue  thereon,  in  the  name  of  the  said 
John  Humphries,  as  administrator  as  aforesaid,  against  him,  the  said 
James  C.  Anthony;  and  then  and  there  make  due  return  of  this  scire 
facias:  herein  fail  not. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  affixed  the 
seal  of  office,  as  clerk  of  said  circuit  court,  this  tenth  day  of  February, 
A.  D.   18.^. 

(seal)  Lemuel  R.  Lincoln,  Clk. 

Form  No.  18240.* 

(^Commencing  as  in  Form  No.  1821/3,  and  continuing  down  to  *)  and 
thereafterwards,  to  wit,  on  the/^«/^  day  oi  May,  in  the  year  one  thou- 

1.  The  matter  enclosed  by  and  to  be  facias  and  a  judgment  for  plafntifT  was 
supplied  within  [  ]  will  not  be  found  in  reversed  for  error  of  the  court  in  hold- 
the  reported  case.  ing  the  first  plea  of  the  defendant  in- 

2.  Arkansas.  —  Sand.    &    H.     Dig.     sufficient  to  bar  the  action. 

(1894),  §  4209.  4.  By  a  clerical  error,  the  word  "  Pro- 
See  also  list  of  statutes  cited  supra,  bate"  was  inserted  in  the  writ  as  sued 
note  8,  p.  915;  and,  generally,  supra,  out,  instead  of  "Circuit"  as  intended. 
note  5,  p.  917.  6.  Michigan.  — Comp.  Laws  (1897),  § 

3.  The  defendant  pleaded  to  the  scire  9921  et  seq. 
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sand  eight  hundred  and  ninety-nine,  at  {stating  place  of  death),  the 
sdad  John  Doe  died  intestate;  after  whose  death,  administration  of 
all  and  singular  the  estate,  goods,  chattels,  credits  and  effects  which 
were  of  the  said  John  Doe,  at  the  time  of  his  death,  in  due  form  of 
law,  was  granted  to  Samuel  Short,  as  by  the  information  of  the  said 
Samuel  Short,  in  our  said  Circuit  Court,  we  have  been  given  to  under- 
stand; and  whereas,  by  the  letters  of  administration  of  all  and  singu- 
lar the  estate,  goods,  chattels,  credits  and  effects  which  were  of  the 
said  John  Doe,  at  the  time  of  his  death,  granted  to  the  said  Samuel 
Short,  on  the  thirteenth  day  of  June,  in  the  year  aforesaid,  by  the 
judge  of  probate  of  the  county  of  Wayne,  and  by  the  said  Samuel  Short 
now  here  brought  into  the  said  court,  it  fully  appears  to  the  said 
court  that  the  said  Samuel  Short  is  such  administrator  as  aforesaid; 
and  now,  on  behalf  of  the  said  Samuel  Short,  administrator  as  afore- 
said, in  our  said  Circuit  Court  for  the  county  of  Wayne,  we  have  been 
informed  that  although  judgment  be  thereupon  given,  yet  execution 
of  the  damages  aforesaid  still  remains  to  be  made  to  him:  Wherefore, 
the  said  Samuel  Short,  administrator  as  aforesaid,  hath  besought  us 
to  provide  him  a  proper  remedy  in  this  behalf;  and  we,  being  willing 
that  those  things  which  are  just  and  right  should  have  a  due  execu- 
tion, do  therefore  command  you  that  you  summon  the  said  Richard 
Roe,  that  he  be  before  our  said  Circuit  Court  for  the  county  of  Wayne, 
at  the  court-house  in  the  city  of  Detroit,  in  said  county,  on  Tuesday, 
the  third  ddij  oi  November  next,  to  show  if  he  has  or  knows  of  any 
cause  why  the  said  Samuel  Short,  administrator  as  aforesaid,  ought 
not  to  have  his  execution  against  him  of  the  damages  aforesaid, 
according  to  the  force,  form  and  effect  of  the  said  recovery,  if  he 
shall  think  it  expedient  for  him  to  do  so;  and  further,  to  do  and 
receive  what  our  said  court  shall  then  and  there  consider  of  him  in 
this  behalf.  And  have  you  then  there  this  writ. 
Witness  {concluding  as  in  Form  No.  8895). 

Form  No.  i  8241.' 

The  Commonwealth  of  Virginia  to  the  Sheriff  of  the  County  of 
Frederick,  Greeting: 

Whereas,  at  a  Circuit  Court  of  the  county  of  Frederick,  held  on  the 
tenth  day  oi  May,  i899,  before  our  said  court,  fohn  Doe  recovered 
against  Richard  Roe  a  judgment  for  the  sum  oifive  hundreddoWars  and 
^fty  cents,  for  debt,  with  interest  thereon,  to  be  computed  after  the 
rate  of  six  per  centum  per  annum,  from  the  tenth  day  oi  June,  i898,  till 
payment,  and  also  forty  dollars  a.ndffty  cents  for  his  costs  by  him 
about  his  suit  in  that  behalf  expended;  whereof  the  said  Richard  Roe 
is  convict  as  appears  to  us  of  record;  and 

Whereas,  since  the  rendering  of  the  said  judgment  the  ssiid  John 
Doe  has  departed  this  life,  and  Samuel  Short  has  duly  qualified  as 
his  administrator,  and  now  on  behalf  of  said  Samuel  Short,  as  such 

See  also  list  of  statutes  cited  supra,         1.    Virginia.  —  Code  (1887),  g§  3577, 
note  8,   p.  915;  and,  generally,  supra,     3578. 
note  5,  p.  917.  See  also  list  of  statutes  cited  supra, 

This  is  substantially  the  form  set  out  note  8,  p.  915;  and,  generally,  supra, 
in  Green's  Prac.  463.  note  5,  p.  917. 
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administrator  as  aforesaid,  we  are  informed,  that  although  judgment 
in  form  as  aforesaid  be  given,  execution  thereof  still  remains  to  be 
made: 

Therefore,  we  command  you  that  you  make  known  to  the  said 
Richard  Roe  that  he  be  at  the  clerk's  office  of  our  said  Circuit  Court, 
at  the  court-house  thereof,  at  rules  to  be  held  on  the  first  Monday  in 
October  next,  to  show,  if  anything  for  cause  he  has  to  say,  why  the 
said  Samuel  Short,  as  such  administrator  as  aforesaid,  execution  of 
the  judgment  aforesaid  may  not  have,  if  to  him  it  seems  expedient. 
And  have  then  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  said  court,  at  the  court-house,  the 
tenth  day  of  September,  i()02,  and  in  the  one  hundred  and  twenty -sixth 
year  of  the  commonwealth. 

(seal)  Calvin  Clark,  Clerk. 

bbb.  Shbriff  Acting  as. 

Form  No.  18242.' 

(Robinson's  F.  (Va.)  246,  No.  4.) 

(^Address  as  in  Form  No.  793 Jf.) 

Whereas  John  Doe,  at  our  Circuit  Court  held  for  the  county  of 
Frederick  aforesaid,  at  the  court-house  in  Winchester,  in  the  county 
aforesaid,  on  the  tenth  day  of  May,  a.  d.  i2>99,  by  the  judgment  of 
our  said  court,  recovered  3.ga.\nst  Richard  Roe  one  hundred  dollars, 
with  interest  thereon  to  be  computed  after  the  rate  of  six  per  centum 
per  annum,  from  the  tenth  day' of  February,  a.  d.  i2>98,  till  payment, 
for  a  certain  debt  and  the  interest  thereon,  and  also  fifteen  dollars 
for  his  costs  by  him  about  his  suit  in  that  behalf  expended;  whereof 
the  said  Richard  Roe  is  convicted,  as  by  the  record  thereof  in  our 
same  court  manifestly  appears.  And  afterwards  the  said  John  Doe 
died,  having  first  made  his  last  will  and  testament,  and  thereof 
appointed  Samuel  Short  and  William  West  executors  but  the  execu- 
tors therein  named  having  refused  to  undertake  the  executorship, 
and  no  person  having  applied  for  administration  with  the  will 
annexed  of  the  said  John  Doe,  the  court  of  the  said  county  has 
ordered  Charles  Hatch,  sheriff  of  the  said  county,  to  take  the  estate 
of  the  sa\<\  John  Doe,  deceased,  into  his  possession  (or  died  intestate, 
as  it  is  said,  and  the  court  of  the  said  county  hd^  ordered  Charles  Hatch, 
sheriff  of  the  said  county,  to  take  the  estate  of  the  said  John  Doe,  deceased, 
into  his  possession);  by  virtue  of  which  order,  and  of  the  Act  of  Assem- 
bly in  such  case  made,  the  said  Charles  Hatch,  sheriff  as  aforesaid,  is 
administrator  with  the  will  annexed  (or  administrator)  of  the  said 
John  Doe,  deceased,  entitled  to  all  the  rights  and  bound  to  perform 
all  the  duties  of  such  administrator.  And  now  on  behalf  of  the  said 
Charles  Hatch,  as  such  administrator  as  aforesaid,  it  is  said,  that 
although  judgment  be  given  as  aforesaid,  yet  execution  of  the  debt, 
interest  and  costs  aforesaid  still  remain  to  be  made.  Therefore,  at 
the   instance  of  the  said   Charles  Hatch,  as   such   administrator  as 

1.   Virginia.  — Qo^t.  (1887),  ^§  2645,     note  8,  p.  915;  and,  generally,  supra, 
3308.  note  5,  p.  917. 

See  also  list  of  statutes  cited  supra, 
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aforesaid,  we  command  you  that  you  make  known  to  the  said  Richard 
Roe  that  he  be  before  our  Circuit  Court  for  the  county  of  Frederick 
aforesaid,  at  Winchester,  in  the  county  aforesaid,  at  the  first  day  of 
the  next  March  term  thereof,  being  the  ninth  day  of  March  next,  to 
show,  if  he  has  anything  to  say,  why  said  Charles  Hatch,  as  such 
administrator  as  aforesaid,  ought  not  to  have  execution  against  him 
of  the  debt,  interest  and  costs  aforesaid,  according  to  the  judgment 
aforesaid.  And  have  you  then  there  this  writ. 
Witness  {concluding  as  in  Form  No.  7934-). 

{bb)  Executor. 

Form  No.  18243.' 

(^Venue  and  title  of  court  and  address  as  in  Form  No.  8895. ') 
Whereas  yohn  Doe,  lately  in  our  Circuit  Court  for  the  county  of 
Wayne,  by  the  judgment  and  consideration  of  the  same  court, 
recovered  against  Richard  Roe  one  thousand  dollars  for  his  damages 
which  he  had  sustained  as  well  on  occasion  of  the  nonperformance 
of  certain  promises  and  undertakings  then  lately  made  by  the  said 
Richard  Roe  to  the  said  John  Doe,  and  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  Richard 
Roe  is  convicted  as  appears  to  us  of  record;*  and  afterwards,  to  wit, 
on  the  tenth  day  oi  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  at  {stating  the  place  of  death),  the  said 
John  Doe  died,  having  first  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  constituted  and  appointed  Samuel 
Short  executor  thereof;  after  whose  death,  the  said  Samuel  Short 
duly  proved  the  said  last  will  and  testament  of  \.\\^  s>2\6.  John  Doe, 
and  took  upon  himself  the  execution  thereof,  as  by  the  information 
oi  \.\\^ 's^ixd.  Samuel  Short,  in  our  said  court,  we  have  been  given  to 
understand:  and  whereas,  by  the  letters  testamentary  of  the  said 
John  Doe,  deceased,  by  the  said  Samuel  Short,  brought  now  here  into 
this  court,  it  fully  appears  to  the  said  court  that  the  said  Samuel  Short 
is  the  executor  of  the  said  last  will  and  testament  of  the  said  John 
Doe,  deceased,  and  hath  taken  upon  himself  the  execution  thereof: 
and  now,  on  behalf  of  the  said  Samuel  Short,  executor  as  aforesaid,  in 
our  said  Circuit  Court  for  the  county  of  Wayne,  we  have  been 
informed  that,  although  judgment  was  thereupon  given,  yet  execution 
of  the  damages  aforesaid  still  remains  to  be  made  to  him:  wherefore 
the  said  Sa?nuel  Short,  executor  as  aforesaid,  hath  besought  us  to 
provide  him  a  proper  remedy  in  this  behalf;  and  we  being  willing 
that  those  things  which  are  just  and  right  should  have  a  due  exe- 
cution, do  therefore  command  you  that  you  summon  the  said  Rich- 
ard Roe,  that  he  be  before  our  said  Circuit  Court  for  the  county  of 
Wayne,  at  the  court-house  in  the  city  oi  Detroit,  on  Tuesday,  the  third 
day  of  October  next,  to  show,  if  he  has  or  knows  of  any  cause,  why  the 

1.  Michigan. — Comp.  Laws  (1897),  §     note  8,    p.  915;   and,  generally,  supra, 
9921  etseq.  note  5,  p.  917. 

See  also  list  of  statutes  cited  supra.         This  is  substantially  the  form  set  out 

in  Green's  Prac.  462, 
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s,a.\d  Satnuel  Short,  executor  as  aforesaid,  should  not  have  execution 
against  him  for  the  damages  aforesaid,  according  to  the  force,  form 
and  effect  of  the  said  recovery,  if  he  shall  think  it  expedient  for  him 
so  to  do;  and  further  to  do  and  receive  what  our  said  court  shall 
then  and  there  consider  of  him  in  this  behalf.  And  have  you  then 
there  this  writ. 

Witness  (concluding  as  in  Form  No.  8895). 

bb.   In  Chancery  Court. 

Form  No.  18244.' 

(Precedent  in  Allen  v.  Burke,  i  Bland  (Md.)  546,)* 

Maryland,  set.  — The  State  oi  Maryland  to  Micajah  Burke,  Elizabeth 
Burke,  and  William  Comegys^  of  Baltimore  County,  Greeting: 

You  are  hereby  commanded,  that  all  excuses  set  apart  you  per- 
sonally be  and  appear  before  the  High  Court  of  Chancery,  to  be  held 
at  the  city  of  Annapolis  on  the  second  Tuesday  of  March  next,  to  show 
cause,  if  any  you  have,  why  a  decree  passed  by  the  said  court  on  the 
29th  day  of  April,  \2>28,  against  you,  at  the  suit  of  the  late  Richard 
Allen,  should  not  stand  revived  against  you  at  the  suit  of  Sarah  Allen, 
administratrix  with  the  will  annexed  of  the  said  late  Richard  Allen., 
as  prayed  by  her  petition  in  the  said  court  exhibited.  Hereof  fail 
not,  as  you  will  answer  the  contrary  at  your  peril. 

Witness  the  Honorable  Theodorick  Bland,  Chancellor,  this  16th  day 
of  February^  Anno  Domini  \Z29. 

Test,  Ramsey  Waters,  Reg.  Cur.  Can, 

(c)  In  Favor  of  an  Administrator  De  Bonis  Non,   Where  Party 
Plaintiff  was  an  Executor. 

Form  No.  18245.' 

(Precedent  in  Hunt  v.  Payne,  29  Vt.  176.)* 

\{yenue  and  address  as  in  Form  No.  8195.)^ 

Whereas,  Aaron  H.  Payne,  late  executor  of  the  last  will  and  testa- 
ment of  Albert  G.  Payne,  late  of  Fairfield,  in  said  county,  deceased, 
by  consideration  of  the  County  Court,  holden  at  St.  Albans,  within 
and  for  the  county  of  Franklin,  on  the  2d  Tuesday  of  April,  jS46, 
recovered  a  judgment  against  Lucy  Payne  and  Mahala  Payne,  both  of 
Fairfield  Ziioresdixd,  in  an  action  of  ejectment  for  the  quiet  and  peace- 
able possession  of  the  premises  described  in  said  declaration  of  the 
plaintiff  against  the  defendants  for  the  sum  of  three  hundred  dollars 
damages,  and  the  sum  of  seventy-seven  dollars  and  thirteen  cents  cost  of 

1.  Maryland.  —  Pub.  Gen.  Laws  note  8,  p.  915;  and,  generally,  supra, 
(1888),  art.  26,  §  20.  note  5,  p.  917. 

See  also  list  of  statutes  cited  j«/ra,  4.  A  judgment  sustaining  a  demurrer 

note  8,  p.  915;  and,  generally,  supra,  to  the  writ  of  scire  facias   in  this  case 

note  5,  p.  917.  was   reversed  and   judgment  rendered 

2.  The  decree  in   this  case    was   re-  for  the  plaintiff, 

vived.  6.  The  matter  to  be   supplied  within 

8.   Vermont. — Stat.  (1894),  §  2381.  [  ]  will   not  be   found   in   the  reported 

See  also  list  of  statutes  cited  supra,     case. 
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suit  in  that  behalf  expended,  whereof  the  said  Lucy  and  Mahala  are 
convicted  as  appears  of  record,  and  although  judgment  thereof 
be  rendered,  yet  the  execution  of  said  damages  and  cost  doth  yet 
remain  to  be  made,  and  the  said  Aaron  Payne  having  been  removed 
and  discharged  as  executor  of  the  said  Albert  G.  Payne,  and  Luther  B. 
Hunt,  of  St.  Albans,  in  said  county,  has  been  appointed  administrator 
de  bonis  non  of  the  estate  of  the  said  Albert  G.  Payne,  as  by  his 
letters  of  administration,  ready  to  be  produced  in  court,  will  appear. 
And  the  said  Luther  B.  Hunt,  administrator  de  bonis  non,  having 
made  application  for  a  remedy'to  be  provided  in  that  behalf:  Now, 
to  the  end  that  justice  be  done,  you  are  hereby  commanded  that  you 
make  known  to  the  said  Lucy  and  MahalaScvdX  they  be  before  the 
County  Court,  next  to  be  holden  at  St.  Albans,  within  and  for  the 
county  of  Franklin,  on  the  2d  Tuesday  oi  June,  iS52,  to  show  cause, 
if  any  they  have,  wherefore  the  said  Luther  B.,  administrator  de 
bonis  non  as  aforesaid,  ought  not  to  have  execution  against  them,  the 
said  Lucy  and  Mahala  Payne,  for  the  damages  and  cost  aforesaid,  with 
the  interest  thereon  due,  and  further  to  do  and  receive  that  which  the 
said  court  shall  consider. 

[Fail  not  (^concluding  as  in  Form  No.  8195)?^ 

Form  No.  18246.' 

(Robinson's  F.  (Va.)  248,  No.  8.J 

(^Address  as  in  Form  No.  7934..) 

Whereas,  Samuel  Short,  as  executor  of  the  last  will  and  testament 
(or  as  administrator  of  the  personal  estate)  of  Richard  Roe,  deceased, 
at  Winchester,  in  the  county  of  Frederick  aforesaid,  by  our  Circuit 
Court  for  said  county,  on  the  tivelfth  day  of  February,  a.  d.  \f)00, 
recovered  against  John  Doe  one  hundred  dollars  with  interest  thereon 
to  be  computed  after  the  rate  of  six  per  centum  per  annum  from  the 
tenth  day  of  May,  a.  d.  \2>99,  till  payment,  for  a  certain  debt  and  the 
interest  thereon,  and  also  twenty  dollars  for  his  costs  by  him  about 
his  suit  in  that  behalf  expended;  whereof  the  szad  John  Doe  is  con- 
victed, as  by  the  record  thereof  in  our  same  court  manifestly  appears. 
And  afterwards,  the  said  Samuel  Short  died,  since  whose  death, 
administration  of  the  personal  estate  of  the  said  Richard  Roe, 
deceased,  unadministered  by  the  said  Samuel  Short,  with  the  will  of 
the  said  Richard  Roe  annexed,  has  been  granted  to  William  West  as 
we  are  informed.  And  now,  on  behalf  of  the  said  William  West,  as 
such  administrator  as  aforesaid,  it  is  said,  that  although  judgment  be 
given  as  aforesaid,  yet  execution  of  the  debt  (or  damages),  interest  and 
costs  aforesaid  still  remains  to  be  made.  Therefore,  at  the  instance 
of  the  said  Williatn  West,  administrator  as  aforesaid,  we  command 
you  that  you  make  known  to  the  said  John  Doe  that  he  be  before  our 
Circuit  Court  for  the  county  of  Frederick  aforesaid,  at  Winchester,  in 
the  county  aforesaid,  at  the.  first  day  of  the  next  March  term  thereof, 

1.  The  matter  enclosed  by  and  to  be  See  also  list  of  statutes  cited  supra, 
supplied  within  []  will  not  be  found  in  note  8,  p.  915;  and,  generally,  supra, 
the  reported  case.  note  5,  p.  917. 

2.  Virginia.  —  Code  (1887),  §  3308. 
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being  the  ninth  day  of  March  next^  to  show,  if  he  hath  anything  to 
say,  why  the  said  William  West,  as  such  administrator  as  aforesaid, 
ought  not  to  have  execution  against  him  of  the  debt,  interest  and 
costs  aforesaid,  according  to  the  judgment  aforesaid.  And  have  you 
then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  7934). 

(2)  Party  Defendant. 
(a)  Against  His  Heirs  and  Terre  Tenants}- 

Form  No.  18247.* 

(Precedent  in  S'cammon  v.  Swartwout,  35  111.  337.)* 
\{yenue,  title  of  court  and  address  as  in  Form  No.   11124.y\* 
Whereas,  Cornelius  Swartwout,  to  wit,    on    the   seventeenth    day   of 
March,  a.  d.  i8<?<9,  in  our  Circuit  Court  of  Cook  county,   within  and 
for  the  county  of  Cook,  by  the  judgment  of  the  same  court,  recovered 


1.  Beqnisites  of  Writ,  Generally.  —  See 

supra,  note  I,  p.  865. 

Naming  Heirs  or  Terre  Tenants.  —  A 
scire  facias  against  heirs  and  terre  ten- 
ants generally  is  good.  They  need  not 
be  named.  Hughes  v.  Wilkinson,  28 
Miss^  600 ;  Roberson  v.  Woollard,  6 
Ired.  L.  (28  N.  Car.)  90;  Chahoon  v. 
Hollenback,  16  S.  &  R.  (Pa.  )425;  Sea- 
well  V.  Williams,  5  Hayw.  (Tenn.)  280. 
But  if  an  attempt  is  made  to  name 
them  they  must  all  be  named.  Cha- 
hoon V.  Hollenback,  16  S.  &  R.  (Pa.)  425. 

Bescribing  Land.  —  The  land  sought 
to  be  charged  must  be  described  either 
in  the  writ  itself  or  in  the  officer's  re- 
turn. Commercial  Bank  v.  Kendall,  13 
Smed.  &  M.  (Miss.)  278. 

Execution  Against  Representative  Un- 
availing.—  That  execution  against  the 
personal  representative  has  proved  un- 
availing need  not  be  averred.  Rogers 
V.  Dcnham,  2  Gratt.  (Va.)  200. 

Precedent.  —  In  Commercial  Bank  v. 
Kendall,  13  Smed.  &  M.  (Miss.)  278,  the 
writ  was  as  follows: 
"  State  of  Mississippi:   To  the  SherifT  of 
Yalabusha  county.  Greeting. 

Whereas,  by  the  consideration  of  the 
circuit  court  for  the  county  and  state 
aforesaid,  the  Commercial  Bank  of 
Manchester  recovered,  against  William 
G.  Kendall  and  John  L.  Irwin,  the  sum 
of  three  thousand  six  hundred  and  thirty- 
nine  dollars  and  twenty  cents  damages, 
besides  costs,  on  the  14th  day  of 
November,  18^0,  as  by  the  records,  etc., 
appears,  yet  execution  of  the  said  judg- 
ment remains  to  be  made;  and  whereas 
it  is  understood  in  said  court,  on  the 
part  of  the  said  plainti£f,  that  the  said 


John  L.Irwin  is  since  deceased,  to  wit, 
etc.,  and  died  seised  and  possessed  of 
divers  lands,  tenements,  and  heredita- 
ments, and  premises,  as  by  the  sug- 
gestion of  the  said  plaintiff  we  have 
been  given  to  understand,  —  we  there- 
fore command  you,  that  by  good  and 
lawful  men  of  your  county  you  make 
known  xo  William  G.  Kendall  and  {Here 
the  heirs'  names  are  given),  heirs  at  law 
of  the  said  John  L.  Irwin,  deceased, 
that  they  be  and  appear  before  our  next 
circuit  court,  etc.,  on,  etc.,  at,  etc.,  then 
and  there  to  show  cause,  if  any  they 
can,  why  the  judgment  and  costs  afore- 
said should  not  be  made  of  the  lands 
and  tenements  of  s&\d  John  L.  Irwin, 
deceased,  if  they  see  fit. 

Witness,  etc." 

Two  objections  were  made  to  this 
writ:  first,  that  it  did  not  show  that 
the  judgment  had  been  enrolled;  second, 
that  it  did  not  specify  the  lands  sought 
to  be  charged.  It  was  held,  as  to  the 
first  objection,  that  the  allegation  of 
enrollment  was  unnecessary,  and.  as  to 
the  second  objection,  that  while  the 
proceedings,  in  some  stage,  should  point 
out  the  lands  sought  to  be  subjected,  it 
was  sufficient  if  the  description  ap- 
peared in  the  sheriff's  return. 

2.  Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  83,  par.  26. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915;  and,  generally,  supra, 
note  I,  this  page. 

3.  There  was  a  judgment  of  revival 
in  this  case.  The  judgment  is  set  out 
infra.  Form  No.  18268. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  bfe  found  in  the  reported  case. 
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against  Thomas  Jenkins  the  sum  of  six  hundred  and  nine  dollars  and 
ninety-five  cents,  for  damages  which  he  had  sustained  by  reason  of  the 
nonperforming  certain  promises  and  undertakings,  then  lately  made 
by  the  said  Thomas  Jenkins  to  the  said  Cornelius  Swariwout,  and  also 
seven  dollars  and  ninety-three  cents  for  his  costs  and  charges  by  him 
about  his  suit,  in  that  behalf  expended;  whereof  the  said  Thomas 
Jenkins  is  convicted  as  appears  to  us  of  record,  and  although  judg- 
ment be  thereupon  given,  yet  execution  of  the  damages  and  costs 
still  remains  to  be  made  to  the  said  Cornelius  Swartivout;  and  after  giv- 
ing of  the  said  judgment,  to  wit,  on  the  second da.y  of  August,  a.  d.i85^, 
the  said  Thomas  Jenkins  died  intestate,  seised  in  fee  simple  of  certain 
lands  and  tenements,  to  wit:  Lot  number  fifty-seven  (57),  in  the 
subdivision  made  by  Peter  Temple,  of  blocks  seventy-six  and  seventy- 
seven  in  school  section  addition  to  Chicago,  according  to  the  recorded 
plat  thereof  filed  for  record  in  the  recorder's  office  of  Cook  county, 
September  27th,  a.  d.  i8<?5,  in  book  H,  pages  lJf.y  and  150,  including 
all  the  right,  title  and  interest  of  the  said  Thomas  Jenkins  in  and  to 
said  blocks  seventy-six  and  seventy-seven,  whereof  said  Thomas  Jenkins 
died  seised,  as  aforesaid.  Whereof,  James  H.  Rees  is  now  tenant,  and 
also  lot  six  in  block  one  hundred  and  twenty-nine,  school  section  addition 
to  Chicago,  whereof  y.  Y.  6raw»/<?«  is  tenant;  also  the  southeast  quar- 
ter of  the  northeast  quarter  of  section  fourteen,  township  thirty-eight, 
range  thirtee?i  east,  in  the  county  of  Cook,  state  oi  Illinois-,  and  leav- 
ing Maria  Jenkins  and  Helen  Jenkins,  his  heirs-at-law,  and  to  whom 
the  said  lands  and  tenements  aforesaid  descended;  and  whereas, 
there  are  no  personal  representatives  of  the  said  Thomas  Jenkins y 
deceased,  and  the  said  judgment  still  remains  in  full  force  and  effect, 
in  no  wise  set  aside,  revised,  paid  off  or  satisfied,  as  we  have  received 
information  of  the  said  Cornelius  Swartwout  in  our  court  aforesaid. 

Whereof,  the  said  Cornelius  Sioartwout  hath  besought  us  to  provide 
him  a  proper  remedy  in  this  behalf;  and  we,  being  willing  that  what 
is  just  in  this  behalf  should  be  done,  command  you  that  you  make 
known  to  the  said  heirs-at-law  of  the  said  Thomas  Jenkins,  and  also 
to  the  said  tenant  of  the  tenements  aforesaid,  that  they  be  before 
our  said  court  on  the  second  Monday  of  April  next,  to  show  if  they 
have  or  know  why  the  damages  and  costs  aforesaid  ought  not  to  be 
levied  of  those  lands  and  tenements  according  to  the  force,  form 
and  effect  of  the  recovery  aforesaid,  if  it  shall  seem  expedient  for 
him  so  to  do;  and  further,  to  do  and  receive  what  our  said  court 
shall  then  and  there  consider  of  him  in  this  behalf;  and  have  you 
then  and  there  this  writ. 

Witness  [{concluding  as  in  Form  No.  11124^)-Y 

Form  No.  i  8  2  4  8 .« 

(Robinson's  F.  (Va.)  248,  No.  7.) 

(Address  as  in  Form  No.  793^..) 

Whereas,  John  Doe,  at  our  Circuit  Court,  held  for  the  county  of 

1.  The  matter  enclosed  by  and  to  be  See  also  list  of  statutes  cited  supra, 
supplied  within  []  will  not  be  found  in  note  8,  p.  915;  and,  generally,  supra, 
the  reported  case.  note  i,  p.  926. 

2.  Virginia.  —  Code  (1887),  §  3308. 

927  Volume  16. 


18248.  SCIRE  FACIAS.  18249. 

Frederick  aforesaid,  at  the  court-house  in  Winchester,  in  the  county 
aforesaid,  on  the  tenth  day  of  May,  a.  d.  \()00,  by  the  judgment  of 
our  said  court,  recovered  against  Richard  Roe  four  hundred  dollars, 
with  interest  thereon  to  be  computed  after  the  rate  of  six  per  centum 
per  annum,  from  the  tenth  day  of  May,  a.  d.  \%98,  till  payment,  for  a 
certain  debt  and  the  interest  thereon,  and  also  twenty  dollars  for  his 
costs  by  him  about  his  suit  in  that  behalf  expended;  whereof  the  said 
Richard  Roe  is  convicted,  as  by  the  record  thereof  in  our  same  court 
manifestly  appears.  And  after  the  giving  of  the  said  judgment,  the 
said  Richard  Roe  died  leaving  y^t?/^//  Roe  and  Susan  Roe,  his  heirs,  as 
we  have  been  informed.  And  we  are  further  informed  that  the  said 
Richara  Roe  was,  at  the  day  of  obtaining  the  said  judgment,  and  after- 
wards, seised  of  land  and  tenements  to  him  and  his  heirs,  and  that 
execution  of  the  debt  (or  damages'),  interests  and  costs  aforesaid  still 
remains  to  be  made.  Therefore,  at  the  instance  of  the  said  y^^«  Z>^^, 
we  command  you  that  you  make  known  to  the  said  John  Roe  and 
Susan  Roe,  as  such  heirs  of  the  said  Richard  Roe  as  aforesaid,  and 
also  to  the  tenants  of  all  the  lands  and  tenements  in  your  bailiwick, 
whereof  said  Richard  Roe,  at  the  day  of  obtaining  the  said  judgment, 
or  at  any  time  afterwards,  was  seised  to  him  and  his  heirs,  that  they 
be  before  our  Circuit  Court,  for  the  county  of  Frederick  aforesaid,  at 
Winchester,  in  the  county  aforesaid,  on  the.  first  day  of  the  next  March 
term  thereof,  being  the  ninth  day  of  March  next,  to  show,  if  they 
have  anything  to  say,  why  the  said  debt  (or  damages'),  interest  and 
costs  aforesaid,  ought  not  to  be  levied  of  the  said  lands  and  tene- 
ments, according  to  the  effect  of  the  judgment  aforesaid.  And  have 
then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  79SJf). 

(b)  Against  His  Personal  Representative.^ 

aa.  In  Justice's  Court. 

{aa)  In  General. 

Form  No.  18249.- 
(Del.  Rev.  Stat.  (1893),  p.  756,  c.  99,  §  29.) 

Kent  County,  ss.  The  State  of  Delaware. 

To  any  constable  of  said  county,  greeting: 

We  command  you  that  you  make  known  to  Samuel  Short,  adminis- 
trator (or  executor)    of   Richard  Roe,    deceased,    to    appear    before 

1.  Requisites  of  Writ,  Generally.  —  See        Alleging    Survivorship. —  In  Graham 

supra,  note  i,  p.  865.  v.  Smith,  i    Blackf.  (Ind.)  413,  a  scire 

Suggestion  of  Death.  —  The  scire  facias  facias   on   a    joint    judgment    against 

must  contain  a  suggestion  of  the  death  three  persons,  to  wit,  Test,  Jacobs  and 

of  the  defendant.  —  Walker  v.  Hood,  5  Dixon,  to  have  execution   against  the 

Blackf.  (Ind.)  266.  goods  of  Dixon,  deceased,  in  the  hands 

Appointment  of  Bepresentative.  — The  of  his  administrator,  was  held  bad,  be- 

scire  facias  must  show  that  the  person  cause  it  failed  to  aver  the  death  of  Test 

ajiainst  whom  it  is   brought  has  been  and    Jacobs  and    the   survivorship   of 

duly    appointed    the    personal    repre-  Dixon. 

sentative  of    the   deceased  defendant.         2.  Delaware. — Rev.    Stat.   (1893),   p. 

Walker  v.  Hood,  5  Blackf.  (Ind.)  266.  756,  c.  99,  ^  29,  provides  that  the  form 
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Abraham  Kent,  one  of  our  justices  of  the  peace  of  the  county  afore- 
said, at  his  office  in  Adatnsville,  on  Tuesday,  the  tenth  day  of  May  next, 
at  ten  o'clock  in  the/lcr^noon,  to  show,  if  there  be  any  cause,  why 
execution  should  not  be  had  against  the  said  Samuel  Short,  adminis- 
trator (or  executor^  as  aforesaid,  of  a  judgment  recovered  by  John 
Doe  against  the  said  Richard  Roe,  deceased,  before  one  of  our  jus- 
tices of  the  peace  for  the  county  aforesaid,  on  the  ninth  day  of 
January,  iS98,  for  the  sum  of /«'^«/)' dollars,  with  costs;  and  have 
you  then  there  this  warrant. 

(seal)  Witness  the  hand  and  seal  of  the  first  named  justice,  on 
the ^rst  day  of  May,  a.  d.  iS99. 

Abraham  Kent,  J.  P. 

(W)  Of  Bail. 

Form  No.  18250.' 

(Del.  Rev.  Stat.  (1893).  p.  757.  c.  99,  §  29.) 

Kent  County,  ss.  The  State  of  Delaware. 

To  any  constable  of  said  county,  greeting: 

We  command  you  that  you  make  known  to  Samuel  Short,  adminis- 
trator (or  executor^  of  Richard  Roe,  deceased,  who  was  bail  lor  John 
Doe,  to  appear  before  Abraham  Kent,  one  of  our  justices  of  the  peace 
for  the  county  aforesaid,  at  his  office  in  Adamsville,  on  Monday,  the 
tenth  day  of  May  next,  at  ten  o'clock  in  the /(3r<?noon,  to  show  if  there 
be  any  cause  why  execution  should  not  be  had  against  the  said 
Samuel  Short,  administrator  (or  executor)  as  aforesaid  of  the  said 
Richard  Roe,  who  was  bail  as  aforesaid,  of  a  judgment  recovered  by 
William  West  against  the  aforesaid  John  Doe,  before  Abraham  Kent, 
one  of  our  justices  of  the  peace  for  the  county  aforesaid,  on  the  ninth 
day  of  April,  iS99,  for  the  sum  of  twenty  dollars,  with  costs,  and 
have  you  then  there  this  warrant. 

(seal)  Witness  the  hand  and  seal  of  the  first  named  justice  the 
first  day  of  May,  \Z99. 

Abraham  Kent,  J.  P. 

bb.  In  Court  of  Record. 
{aa)  In  General } 

of  scire  facias  in  a  proceeding  to  revive  dence  a  writ  of  scire  facias,  the  conclu- 

a  judgment  against  an  executor  or  ad-  sion  of  which  was  as  follows: 

ministrator  shall  be  as  above.  "  And  the  s^xA.  fustus  T.  Rockwell  is 

See  also  list  of  statutes  cited  supra,  since    dead,    intestate,   and   letters   of 

note  8.   p.  915;  and,    generally,   supra,  administration  of  all  and  singular  the 

note  I,  p.  928.  goods,    chattels,     rights    and    credits, 

\.  Delazuare. — Rev.    Stat.    (1893),   p.  which  were  of  the  said /mj-/«j  T'.  i?^r>6- 

757,  c.  99.  §  29,  provides  that  the  form  well,  have  been  granted  in  due  form  of 

of  scire  facias  in  a  proceeding  to  revive  law  to  Seth  Allen,  of  the  county  afore- 

a  judgment  against  a  personal  repre-  said;  nevertheless,    the  sa.\d  fitstus   T. 

sentative  of  bail  shall  be  as  above.  Rockzvell,  in    his  lifetime,  did  not  pay. 

See  also  list  of  statutes  cited  supra,  nor  hath  the  said  Seth  Allen,  adminis- 

note  8,    p.  915;  and,   generally,  supra,  trator  as  aforesaid,  since  the  death  of 

note  I,  p.  928.  the  saXd  Justus  T.  Rockioell,  as  yet  paid 

2.  Precedent.  —  In  Rockwell  z/.  Jones,  the    sum    of    ninety-eight  dollars   and 

21  111.  279,  there  was  introduced  in  evi-  thirty  cents,  mentioned  in  the  said  in- 
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Form  No.  i  8  2  5 1 . ' 

(Precedent  in  Swearingen  v.  U.  S.,  11  Gill  &  J.  (Md.)  374.) 

Washington  County,  to  wit:  The  State  of  Maryland,  to  the  Sheriff  of 
Washington  county,  Greeting: 
Whereas  at  a  County  Court  begun  and  held  at  Hagerstou<n,  in  and 
for  the  county  aforesaid,  on  the  third  Monday  in  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty,  the  United 
States,  by  judgment  of  the  same  court,  recovered  against  a  certain 
Isaac  S.  Sivearingen,  late  of  Washington  county,  yeoman,  as  well  as  the 
sum  of  two  hundred  and  ten  dollars,  a  certain  debt,  as  the  sum  of  ten 
dollars  zx^d  four  cents,  to  be  released  on  the  payment  of  one  hundred 
and  three  dollars  d^n^  fourteen  cents,  with  interest  from  1st  July,  18J8, 
and  ten  dollars  a.nd  four  cents  for  their  costs  and  charges,  by  them 
about  their  suit  in  that  behalf  laid  out  and  expended,  whereof  the  said 
Isaac  S.  Swearingen  was  convict;  as  it  appears  on  record.  And  whereas, 
the  said  Isaac  is  since  deceased,  to  wit,  at  the  county  aforesaid,  as  by 
the  suggestion  of  the  United  States  hath  been  stated.  And  now  in  behalf 
of  the  said  United  States  it  hath  been  understood  in  the  said  court  that, 
although  the  judgment  thereof  is  given,  yet  execution  for  the  debt, 
costs  and  charges  aforesaid  still  remain  to  be  made  for  them:  Where- 
upon the  Same  United  States  have  besought  that  a  proper  remedy  be 
granted  them  in  this  behalf;  and  as  it  is  right  that  these  things  which 


denture,  or  any  part  thereof,  to  the 
said  Elisha  Seymour;  he,  the  ssXA  fustus 
T.  Rockwell,  in  his  lifetime,  and  the 
said  Seth  Allen,  administrator  as  afore- 
said, since  his  death,  have  wholly 
neglected,  failed  and  made  default 
therein,  as  we  have  received  informa- 
tion from  the  said  Elisha  Seymour;  and 
we,  willing  that  those  things  which  are 
just  and  right  should  be  done,  do  there- 
fore command  you,  that  by  honest  and 
lawful  men  of  your  county  you  make 
known  to  the  said  Seth  Allen,  adminis- 
trator as  aforesaid,  that  he  be  before 
the  judge  of  our  Circuit  Court  in  and 
for  said  county,  at  the  court-house  in 
the  town  of  Kaskaskia,  in  said  county, 
on  iht  fourth  Monday  of  September,  in- 
stant, to  show  cause,  if  he  has  or  knows 
of  anything  or  cause  why  judgment 
should  not  be  rendered  for  such  sum  of 
money  as  may  be  due  from  the  said 
Justus  T.  Rockwell,  in  his  lifetime,  to 
the  said  Elisha  Seymour,  on  and  by  vir- 
tue of  said  indenture,  according  to  the 
form,    force   and   effect   thereof,  if   he 


Lord  one  thousand  eight  hun- 
dred and  forty-five,  and  the  seal 
of  said  court. 

J.  H.  Quinn,  Clerk."  ' 
The  court  said  of  this  writ,  "it  was 
objected  that  the  scire  facias  read  in 
evidence  was  insufficient  to  give  the 
court  jurisdiction  to  render  a  judgment 
for  the  foreclosure  of  the  mortgage.  It 
is  true  that  it  did  not,  in  terms,  re- 
quire the  sheriff  to  summon  the  de- 
fendant, but  it  required  him  to  make 
known  to  defendant  that  he  should 
show  cause  why  a  judgment  should 
not  be  rendered.  It  in  that  respect 
adopted  the  language  of  the  statute 
giving  and  regulating  foreclosure  in 
this  mode,  and  when  the  statutory  re- 
quirements have  been  literally  adopted 
it  must  be  held  sufficient.  That  the 
command  was,  that  he  make  known  by 
honest  and  lawful  men,  could  in  no 
way  affect  the  validity  of  the  writ,  and 
it  was  in  form  strictly  in  compliance 
with  the  ancient  English  practice.  We 
are  of   the  opinion  that  the  writ  was 


shall  think  it  expedient  for  him  so  to     good  and  sufficient  to  confer,  and  did 
do;   and  have  youthen  and  there  the  '  "  ''  * 

names  of  those  bv  whom  you  shall  so 
make  known  to  him,  and  this  writ. 
Witness,    fames  H.   Quinn,  Clerk   of 

our  0>f?/«/ Court,  at  office  in  the 

town  of  Kaskaskia,  this  loth  day 
(seal)  of  September,  in  the  year  of  our 


confer,  jurisdiction  upon  the  court. 

X.Maryland.— V\x\i.  Gen.  Laws(i8b»), 
art.   26,  §  20. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915. 

A  judgment  for  plaintiff  was  af- 
firmed. 
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in  the  said  court  are  lawfully  transacted  and  adjudged,  should  be  car- 
ried into  due  and  speedy  execution.  You  are  tnerefore  hereby  com- 
manded, that  by  good  and  lawful  men  of  your  bailiwick,  you  give 
notice  to  the  said  IVilliam  Booth  and  Samuel  H.  Rench,  executors  of 
the  testament  and  last  will  of  the  said  Isaac,  that  they  be  and  appear 
before  the  said  County  Court,  to  be  held  at  the  court-house  in  Hagers- 
iown,  in  said  county,  on  t\\t  fourth  Monday  of  March  next,  to  show  if 
they  have  or  can  say  anything  for  themselves  why  the  said  United 
States  ought  not  to  have  their  execution  against  them  for  the  debt, 
costs  and  charges  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  Isaac  at  the  time  of  his  death  in  the  hands  and  custody  of 
the  said  William  and  Samuel  H.  remaining  to  be  administered,  if  so 
much  they  have  in  their  hands  as  aforesaid,  according  to  the  force, 
form  and  effect  of  the  recovery  aforesaid  if  they,  the  said  William  and 
Samuel  H. ,  shall  think  fit;  and  further,  to  do  and  receive  what  the  court 
shall  then  and  there  consider,  concerning  them  in  this  behalf,  and 
have  there  then  the  names  of  those  by  whom  you  shall  give  notice, 
and  this  writ. 

Witness  the  Honorable  fohn  Buchanan,  Chief  Judge  of  our  said 
court,  the  twenty-first  day  of  November,  eighteen  hundred  and  thirty- 
six.     Issued  the  16th  day  oi  January,  iS37. 

(SEAL^  O.  H.  Williams,  Clk. 

Form  No.  18252.' 

The  Commonwealth  of  Virginia  to  the  Sheriff  of  the  County  of 
Frederick,  Greeting: 
Whereas  John  Doe,  at  a  Circuit  Court  for  the  county  of  Frederick^ 
held  on  the  tenth  day  of  May,  i899,  by  the  judgment  of  our  said 
court,  recovered  against  ^/V^ar^/^^(?  the  sum  oi  five  hundred  doUa.rs 
und  fifty  cents,  with  interest  thereon,  computed  after  the  rate  of  six 
per  centum  per  annum,  from  the  second  dny  of  June,  iS98,  till  payment, 
and  also  thirty  dollars  for  his  costs  by  him  about  his  suit  in  that 
behalf  expended;  whereof  the  said  Richard  Roe  is  convicted  as 
appears  to  us  of  record.  And  afterwards  the  sdixd  Richard  Roe  died, 
intestate,  since  whose  death  administration  of  the  personal  estate  of 
the  said  deceased  has  been  granted  to  Samuel  Short  (or  having  first 
made  his  last  will  and  testament  and  thereof  appointed  Samuel  Short 
executor,  wh:),  since  the  death  of  the  said  Richard  Roe,  hath  duly  proved  the 
said  will  and  taken  upon  himself  the  execution  of  the  same),  as  we  have 
been  informed.  And  now,  on  behalf  of  the  said  John  Doe,  it  is  said 
that  although  judgment  be  given  as  aforesaid,  yet  execution  of  the 
debt,  interest  and  costs  aforesaid  still  remains  to  be  made.  There- 
fore, at  the  instance  of  the  said  John  Doe,  we  command  you  that  you 
make  known  to  the  said  Samuel  Short,  as  such  administrator  (or 
executor)  as  aforesaid,  that  he  appear  at  the  clerk's  office  of  our  said 
Circuit  Court  for  the  county  of  Frederick,  at  the  rules  to  be  held  for 
the  said  court  on  the  first  Monday  in  October  next,  to  show  cause,  if 
any  he  can,  why  the  ssi\d  John  Doe  ought  not  to  have  execution 
against  him,  as  such  administrator  (or  executor)  as  aforesaid,  for  the 

1.  Virginia.  —  Code  (1887),  §§  3577,  See  also  list  of  statutes  cited  supra, 
3578.  note  8,  p.  915. 
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debt,  interest  and  costs  aforesaid,  to  be  levied  of  the  goods  and  chat- 
tels which  were  of  the  sa\d  Richard  Roe  dit  the  time  of  his  death  in 
the  hands  of  the  said  Samuel  Short  to  be  administered.  And  have 
then  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house, 
tht  tenth  da.y  oi  September,  ig02,  and  in  the  one  hundred  and  twenty- 
sixth  year  of  the  commonwealth. 

(seal)  Calvin  Clark,  Clerk. 

(J>b)  fn  Detinue.^ 

Form  No.  18253.* 

(Robinson's  F.  (Va.)  247,  No.  5.) 

{Address  as  in  Form  No.  793 j..) 

Whereas,  yohn  Doe,  at  our  Circuit  Court  for  the  county  of  Frederick 
aforesaid,  at  the  court-house  at  Winchester,  in  the  county  aforesaid, 
upon  the  twentieth  day  oiMay,  a.  d.  i85^  recovered  against  Richard 
Roe  the  following  goods  and  chattels,  to  wit,  {describing  them)  of  the 
price  of  {stating price),  if  they  might  be  had,  but  if  not,  then  the  prices 
aforesaid  of  them,  or  of  such  of  them  respectively  as  might  not  be  had, 
and  also  %U0,  which  to  the  said  John  Doe,  in  the  same  court,  were 
adjudged  as  well  as  for  his  damages  which  he  sustained  by  occasion  of 
the  detention  of  the  said  goods  and  chattels,  as  for  his  costs  by  him 
about  his  suit  in  that  behalf  expended:  whereof  the  said  Richard  Roe 
was  convicted,  as  by  the  record  thereof  in  our  same  court  manifestly 
appears.  And  now,  on  behalf  of  the  said  John  Doe,  it  is  said,  that 
although  judgment  be  given  as  aforesaid,  yet  execution  thereof  still 
remains  to  be  had;  and  we  are  informed  that  since  the  said  judgment 
was  given,  the  said  Richard  Roe  has  died,  having  first  made  his  last 
will  and  testament,  and  thereof  appointed  Samuel  Short  executor,  who 
hath  proved  the  same,  and  taken  upon  himself  the  burthen  of  its  exe- 
cution (or  died  intestate,  and  administration  of  his  persotial  estate  has 
been  granted  to  Samuel  Short);  and  we  are  further  informed  that  since 
the  death  of  the  said  Richaj-d  Roe,  the  goods  and  chattels  aforesaid 
have  come  to  the  hands  and  possession  of  the  said  Samuel  Short, 
executor  (or  administrator)  as  aforesaid.  Therefore,  at  the  special 
instance  of  the  said  John  Doevf^  command  you  that  you  make  known 
to  the  said  Samuel  Short,  executor  (or  administrator)  as  aforesaid, 
that  he  be  before  our  Circuit  Court  for  the  county  of  Frederick,  at 
Winchester,  \n  the  county  aforesaid,  on  they?rj/ day  of  the  next  March 
term  thereof,  being  the  ninth  day  of  March  next,  to  show,  if  he  have 
anything  to  say,  why  the  sdad  John  Doe  ought  not  to  have  execution 
against  him  for  the  goods  and  chattels  aforesaid,  if  the  same  may  be 
had,  but  if  not,  then  for  the  prices  aforesaid,  of  them,  or  of  such  of 
them  respectively  as  may  not  be  had,  and  execution  against  him,  as 

1.  Bequisites  of  Writ,  Generally,  —  See  Leigh   (Va.)  42;    Catleti    v.  Russell.  6 

sufira.  note  I.  p.  865.  Leigh  (Va.)  344. 

Property  in  Hands  of  Personal  Repre-  2.   Virginia.  —  Code  (1887),  §  3308* 

sentative.  —  That  property  obtained  had  See  also  list  of  statutes   cited  jw/ra, 

come    to    the    hands    of    the    personal  note  8,  p.   915;  and,    generally,   sufra, 

representative  since  defendant's  death  note  i,  this  page, 
must  be  set  forth.     Allen  v.   Harlan,  6 
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executor  (or  administrator)  as  aforesaid,  of  the  damages  and  costs 
aforesaid,  to  be  levied  as  to  the  said  damages  and  costs,  of  the  goods 
and  chattels  which  were  of  the  said  Richard  Roe,  at  the  time  of  his 
death,  in  the  hands  of  the  said  Samuel  Short  to  be  administered. 
And  have  then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  7934). 


(cc)  In  Ejectment.^ 
Form  No.  18254.' 

(Robinson's  F.  (Va.)  247,  No.  6.) 

{Address  as  in  Form  No.  793Jf.') 

VfhtrediS  John  Doe,  lessee   of  Richard  Roe,  at  our  Circuit  Court  for 
the  county  of  Frederick,   at    the    court-house  in  Winchester,   in   the 


1.  Beqoisites  of  Writ,  Generally.  —  See 

supra,  note  i,  p.  865. 

Title  Unexpired.  —  The  scire  facias 
must  show  that  the  title  to  the  premises 
recovered  in  the  ejectment  suit  had  not 
expired  prior  to  the  commencement  of 
the  scire  facias  proceedings;  but  there 
need  not  be  an  express  allegation  of 
this  fact  where  it  is  otherwise  shown. 
Wilson  V.  School  Trustees,  144  111.  29; 
Smith  V.  Stevens,  133  111.  183. 

In  Wilson  v.  School  Trustees,  144  111. 
29,  the  court  says:  "  The  writ  in  this 
case  is  materially  different  from  the 
one  held  to  be  defective  in  [Smith  v. 
Stevens,  133  111.  192].  There  the  re- 
cital was  simply  of  a  judgment  for  one 
messuage,  piece  or  parcel  of  land  with 
no  averment  whatever  as  to  the  nature 
or  extent  of  the  estate  established  by 
the  judgment  sought  to  be  revived, 
and  we  held  that,  inasmuch  as  the  re- 
covery in  ejectment  is  only  for  the 
possession,  the  recital  in  that  writ 
would  apply  as  well  to  a  recovery 
where  the  estate  established  was  only 
for  a  term  of  years,  as  where  it  was 
for  the  fee.  We  expressly  said,  after 
quoting  the  averment  to  the  effect  that 
no  execution  upon  said  judgment  had 
been  made:  This  by  no  means  ex- 
cluded the  possibility' that  the  recovery 
may  have  been  only  for  a  term  of 
years,  and  that  no  portion  of  such 
term  is  yet  to  come.  It  also  appears 
from  the  form  of  a  writ  to  revive  a 
judgment  in  ejectment  there  quoted 
from  (Id.),  that  it  is  applicable  only 
where  the  recovery  is  for  a  term  of 
years,  and  not  where  the  fee  is  found 
to  be  in  the  plaintiff.  The  writ  in  this 
case  avers  that,  at  the  October  term  of 
said  court.  1879,  the  plaintiffs  recovered 
a  judgment  against  the  defendant  in 


an  action  of  ejectment  for  the  follow- 
in  yf  piece  or  parcel  of  land  (describing 
it),  which  said  court  found  that  said 
Andrew  C.  Wilson  was  guilty  of  un- 
lawfully withholding;  and  the  said 
court  further  found  the  fee  simple  title 
to  said  premises  in  the  said  plaintiffs. 
And  said  court  further  ordered  that 
plaintiffs  have  a  writ  of  possession  for 
said  premises.  *  *  *  And  whereas  said 
judgment  remains  in  full  force  and 
effect,  unreversed  and  unsatisfied,  and 
no  writ  of  possession  has  ever  issued 
in  conformity  to  the  said  order  of  court 
therein,  and  although  said  judgement 
was  given  as  aforesaid,  yet  no  execu- 
tion upon  said  judgment  hath  ever 
been  made,  and  that  execution  of  said 
judgment  still  remains  to  be  made  to 
the  plaintiffs.  These  allegations  affirma- 
tively show  that  the  judgment  sought 
to  be  revived,  not  only  adjudged  the 
plaintiffs  to  be  entitled  to  the  possession 
of  certain  premises,  but  also  adjudged 
them  to  be  the  owners  thereof  in  fee 
simple;  that  the  recovery  was  not  for 
a  term  of  years,  but  for  the  entire 
estate;  that  such  judgment  remained 
unexecuted,  and  that  execution  thereof 
remained  to  be  made  to  the  plaintiffs. 
There  was,  therefore,  no  term  recovered 
by  them  which  could  expire.  True,  the 
plaintiffs  might  have  conveyed  the 
premises  between  the  time  of  obtain- 
ing the  judgment  and  suing  out  this 
writ,  but  we  apprehend  it  will  not  be 
seriously  contended  that  they  were  re- 
quired to  negative  such  conveyance 
in  order  to  entitle  them  to  the  relief 
asked." 

2.    Virginia.  —  Code  (1887),  §  3308. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915;  and,  generally,  supra, 
note  I,  this  page. 
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county  aforesaid,  upon  the  twentieth  day  of  May^  a,  d.  i897,  recovered 
against  Samuel  Short  his  term  then  to  come,  of  and  in  two  messuages 
with  the  appurtenances,  in  the  county  aforesaid  {describing  them'), 
whereof  the  said  Samuel  Short  is  convicted,  as  by  the  record  of  the 
said  recovery  remaining  in  our  said  court  appears;  and  whereas  a 
writ  was  awarded  to  cause  the  sdiid  John  Doe  to  have  his  possession 
of  his  term  aforesaid,  but  before  the  said  writ  was  issued  the  said 
Samuel  Short  died  intestate,  leaving  /ohn  Short  his  only  child  and 
heir,  and  the  said  John  Doe  has  not  yet  had  possession  of  his  said 
term;  wherefore  we  command  you  that  you  make  known  to  the 
said  John  Short,  son  and  heir  of  the  said  Samuel  Short,  deceased, 
that  he  be  before  our  Circuit  Court  for  the  county  of  Frederick  afore- 
said, at  Winchester,  in  the  county  aforesaid,  on  the  first  day  of  the 
next  March  term  thereof,  being  the  ninth  day  of  March  next,  to  show, 
if  he  has  anything  to  say,  why  the  said  John  Doe  ought  not  to  have 
a  writ  to  cause  him  to  have  his  possession  of  his  term  aforesaid, 
according  to  the  form  and  effect  of  the  judgment  aforesaid.  And 
have  you  then  there  this  writ. 

Witness  {concluding  as  in  Form  No.  7934.)- 

(f)  Against  an  Administrator  De  Bonis  Non,  Where  Party  Defendant 

was  an  Executor. 

Form  No.  18255.' 

(Robinson's  F.  (Va.)  249,  No.  9,) 

{Address  as  in  Form  No.  793^.) 

Whereas  John  Doe,  at  our  Circuit  Court  for  the  county  of  Frederick, 
at  the  court-house  in  Winchester,  in  the  county  aforesaid,  on  the  tenth 
day  of  May,  a.  d.  i2>99,  recovered  against  Samuel  Short,  as  executor 
of  the  last  will  and  testament  of  Richard  Roe,  deceased,  {reciting  the 
judgment);  whereoi  the  ssLid  Samuel  Short,  as  executor  as  aforesaid, 
is  convicted,  as  by  the  record  thereof  in  the  same  court  manifestly 
appears.  And  afterwards  said  Samuel  Short  died,  since  whose  death 
administration  of  the  personal  estate  of  the  said  Richard  Roe, 
deceased,  unadministered  by  the  said  Samuel  Short,  with  the  will  of 
the  said  Richard  Roe  annexed,  has  been  granted  to  William  West,  as 
we  are  informed.  And  now,  on  behalf  of  the  said  John  Doe,  it  is 
said,  that  although  judgment  be  given  as  aforesaid,  yet  execution  of 
the  debt  (or  damages),  interest  and  costs  aforesaid  still  remain  to  be 
made.  Therefore,  at  the  instance  of  the  said  John  Doe,  we  command 
you  that  you  make  known  to  the  said  William  West,  administrator  as 
aforesaid,  that  he  be  before  our  Circuit  Court  for  the  county  of 
Frederick  aforesaid,  at  Winchester,  in  the  county  aforesaid,  on  the 
first  day  of  the  next  March  term  thereof,  being  the  ninth  day  of 
March  next,  to  show,  if  he  has  anything  to  say,  why  the  said  John 
Doe  ought  not  to  have  execution  against  him,  the  said  William  West, 
as  such  administrator  as  aforesaid,  of  the  debt  (or  damages),  interest 
and  costs  aforesaid,  to  be  levied  of  the  goods  and  chattels    which 

1.  Virginia.  —Code  (1887),  §  3308.  See  also  list  of  statutes  cited  supra, 

note  8,  p.  915. 
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were  of  the  said  Richard  Roe  at  the  time  of  his  death  in  the  hands  of 
the  said  William  West  to  be  administered.  And  have  then  there  this 
writ. 

Witness  (^concluding  as  in  Form  No.  7934). 


b.  Where  Judgment  has  Beeome  Dormant  by  Lapse  of  Time.' 
(1)  In  Justice's  Court. 
Form  No.  18256.* 

District  of  Columbia,  to  wit: 

In  Justice's  Court,  before  Abraham  Kent,  one  of  the  Justices  of  the 
Peace  in  and  for  the  District  aforesaid,  in  case  of 

John  Doe,  plaintiff,       ) 

against  >  At  Law.     No.  500. 

Richard  Roe,  defendant.  ) 

The  President  of  the  United  States  to  Charles   Hatch  or  any  other 
qualified  Constable,  Greeting: 

Whereas,  on  the  tenth  day  of  May,  i898,  John  Doe,  plaintiff,  recovered 
judgment  against  Richard  Roe,  defendant,  before  Abraham  Kent,  a 
justice  of  the  peace  of  tht  District  of  Columbia,  for  the  sum  of  thirty- 
six  dollars,  current  money,  debt  on  interest  from  {stating  time),  with 
seven  dollars  costs,  as  it  appears  by  reference  to  the  aforesaid  judg- 
ment rendered.     And  now  the  said  John  Doe  hath  stated  to  me,  that 


1.  Requisites  of  Writ,  Generally.  —  See 

supra,  note  i,  p.  865. 

Judgment  Unsatisfied. — That  judg- 
ment is  in  full  lorce  and  unsatisfied 
must  be  alleged.  Smith  v.  Stevens,  133 
111.  183;  Whitworth  v.  Thompson,  8 
Lea  (Tenn.)  480. 

In  Smith  v.  Stevens,  133  111.  193,  the 
court  says:  "  Where  a  party,  by  delay- 
ing execution,  has  suffered  his  judg- 
ment to  become  dormant,  a  legal 
presumption  against  its  continued  va- 
lidity is  raised,  which  he  must  take 
upon  himself  the  burden  of  meeting 
and  rebutting.  The  writ,  therefore, 
must  show  not  only  that  he  has  not 
had  execution  of  his  judgment,  but 
that  his  damages  still  remain  unpaid, 
or  that  his  right  still  subsists." 

But  see  contra  Wiley  v.  Logan,  5 
Blackf.  (Ind.)  it,  where  the  court  says 
that  an  averment  that  the  judgment  is 
in  force  is  not  necessary.  If  the  judg- 
ment be  paid  or  reversed,  defendant 
must  show  such  fact. 

A  writ  of  scire  facias  to  revive  a  judg- 
ment which  states  the  time  of  the  ren- 
dition of  the  judgment,  that  execution 
remains  to  be  done,  and  commands 
the  sheriff  to  summon  the  defendant  to 
answer  why  the  plaintiffs  should  not 
have    execution,    avers     substantially 


that  the  judgment  is  unsatisfied. 
Davidson  v.  Alvord,  3  Ind.  i. 

Period  of  Time  Since  Judgment.—  It  is 
unnecessary  to  aver  that  no  execution 
has  issued  for  the  period  of  five  years 
or  more,  where  the  scire  facias  sets 
forth  the  date  of  the  judgment  and 
that  execution  thereof  remains  to  be 
made.     Weaver  v.  Reese,  6  Ohio  418. 

In  Albin  v.  People,  46  111.  372,  the  court 
said:  "Upon  consulting  approved  prece- 
dents, it  is  found  that  the  scire  facias 
does  not  contain  an  averment  that  an 
execution  has  not  been  issued  within  a 
year  and  a  day.  The  averment  is,  '  That 
although  judgment  aforesaid,  in  form 
aforesaid,  is  given,  execution,  never- 
theless, for  the  debt  and  damages 
aforesaid,  remains  to  be  made  to  him,' 
the  plaintiff.  In  this  case  the  usual 
form  is  not  adopted,  but  the  averment 
is  this:  '  Which  said  judgment  remain- 
ing unsatisfied  and  unpaid.'  This,  we 
think,  is  substantially  good,  although 
informal,  and  must  be  held  sufficient 
to  support  a  judgment." 

2.  District  of  Columbia.  —  Code  (1902). 
§  1077;  Comp.  Stat.  (1894),  c.  37, 
§  21. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915;  and,  generally,  j«/r«, 
note  I,  this  page. 
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although  the  judgment  thereof  hath  been  given,  yet  execution  for 
the  debt  and  costs  aforesaid  still  remains  to  be  made;  wherefore  the 
said  John  Doe  hath  requested  a  writ  of  scire  facias  to  be  issued  to 
carry  the  said  judgment  into  execution. 

You  are  therefore  commanded  to  give  notice  to  the  said  Richard 
Roe,  that  he  be  and  appear  before  me,  the  undersigned,  a  justice  of 
the  peace  for  the  district  aforesaid,  at  my  office,  No.  56  Pennsylvania 
avenue,  Washington,  D.  C,  on  the  tenth  day  oi  July,  ig02,  at  ten  o'clock 
A.  M.,  to  show  cause,  if  any  he  has,  or  can  say  anything  why  the  said 
John  Doe  ought  not  to  have  his  execution  against  t\\t  s,a\d  Richard 
Roe,  for  the  debt  and  costs  aforesaid,  according  to  the  force  and 
effect  of  the  judgment  aforesaid,  if  the  said  John  Doe  shall  think  fit; 
and  further  to  do  and  receive  what  the  justice  of  the  peace  before 
whom  this  writ  may  be  returned  shall  then  and  there  consider  con- 
cerning him  in  this  behalf,  and  have  you  then  and  there  this  writ. 

Given  under  my  hand  and  seal  this  twentieth  day  oi  June,  ig02. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  18257.' 

(Graydon's  F.  (Pa.  1845)  546,  No.  23.) 

Cumberland  Connty,  ss. 

The    Commonwealth    of  Pennsylvania  to  the   Constable   of  Carlisle 
Township,  in  the  County  of  Cumberland,  Greeting: 

Whereas  _/^A«  Doe,  on  the  tenth  day  of  May,  a.  d.  iS95,  obtained 
judgment  before  Abraham  Kent,  Esq.,  one  of  our  justices  of  the  peace 
in  and  for  said  county,  against  Richard  Roe,  of  the  township  of  Car- 
lisle, in  the  county  aforesaid,  iox  fifty  dollars  debt  (or  datnages')  and 
seven  dollars  costs  of  suit,  yet  execution  of  the  said  judgment  still 
remains  to  be  made  to  him,  the  said  John  Doe,  and  he  hath  besought 
us  to  give  him  his  remedy  in  this  behalf;  and  we  being  willing  that 
what  is  just  should  be  done,  command  you  that  you  make  known  to 
the  said  Richard  Roe  that  he  appear  before  our  said  justice  on  Tues- 
day, the  tenth  day  of  May,  a.  d.  k^O^,  at  ten  o'clock  in  t\\t  forenoon 
of  that  day,  at  his  office  at  Carlisle  aforesaid,  to  show  cause  why  the 
said  John  Doe  ought  not  to  have  execution  against  him  for  the  debt 
and  costs  aforesaid. 

Witness  the  said  Abraham  Kent,  Esq.,  at  Carlisle  aforesaid,  this 
twentieth  day  of  May,  a.  d.  x<)02. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

(2)  In  Court  of  Record. 
Form  No.  i82S8.» 
State  of  Illinois,  \  Circuit  Court  of  Cook  County. 


County  of  Cook,  f    °-     October  Term,  iW9. 

1.  Pennsylvania. — Bright.  Pur.  Dig.  2.  Illinois. — Starr  &  C.  Anno.  Sut. 
(1894).  p.  1145,  §  116.  (1896).  c.  S3,  par.  26. 

See  also  list  of  statutes  cited  supra.  See  als'>  list  of  statutes  cited  supra, 
note  8,  p.  915;  and,  generally,  supra,  note  8,  p.  915;  and,  generally,  sufra, 
note  1,  p.  935.  note  i,  p.  935. 
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18258.  SCIRE  FACIAS.  18259. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  People  of  the  State  of  Illinois  to  the  Sheriff  of  the  County  of 

Cook,  Greeting: 

Whereas,  John  Doe,  plaintiff,  heretofore,  in  our  Circuit  Court  of 
Cook  county,  in  the  October  term  thereof,  in  the  year  i897,  to  wit,  on 
the  twentieth  day  of  October,  in  the  same  year,  by  the  consideration 
and  judgment  of  the  same  court,  recovered  against  Richard  Roe, 
defendant  in  a  certain  action  of  {stating  action^,  in  the  sum  of  five 
hundred  dollars  damages,  and  also  the  costs  of  the  said  action  in  that 
behalf,  taxed  at  the  sui\i  oi  forty  dollars,  whereof  the  said  Richard 
Roe,  defendant,  was  convicted,  as  appears  to  us  of  record:  And  now, 
on  the  behalf  of  the  said  John  Doe,  as  we  have  been  informed,  that 
although  judgment  be  given  as  aforesaid,  yet  execution  of  the 
damages  and  costs  still  remains  to  be  made  to  him;  wherefore  the 
said  John  Doe  has  besought  us  to  provide  him  a  proper  remedy  in 
this  behalf.  We  do  therefore  command  you  that  you  make  known  to 
the  said  Richard  Roe  that  he  be  before  our  said  Circuit  Court,  at  the 
court-house  in  Chicago,  in  the  county  aforesaid,  on  Xht.  first  Monday 
of  November  next,  to  show  cause,  if  any  he  have,  why  the  said  John 
Doe  ought  not  to  have  execution  against  him,  the  said  Richard  Roe, 
of  the  damages  and  costs  aforesaid,  according  to  the  form  and  effect 
of  the  said  recovery;  and  have  you  then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal  thereof, 
at  Chicago  aforesaid,  this  second  dsLy  of  October,  in  the  year  of  iS99. 

(seal)  Calvin  Clark,  Clerk  of  Circuit  Court. 

Form  No.  18259.' 

(R.  I.  Gen.  Laws  (1896),  c.  252,  §19.) 
The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc.     To  the  sheriffs  of  our  several  counties  and  to  their 
(seal)     deputies,  Greeting: 

Whereas  John  Doe,  of  Providence,  in  said  county  of  Providence,  by 
the  consideration  of  the  Common  Pleas  Division  of  the  Supreme  Convt, 
holden  at  Providence,  in  our  county  of  Providence,  on  the  tenth  day  of 
May,  A.  D.  1^93,  recovered  judgment  against  Richard  Roe,  of  said 
Providence,  for  the  sum  of  three  hundred  dollars  and  sixty  cents,  and 
costs  taxed  dX  forty  dollars,  as  appears  of  record,  and  execution  thereof 
remains  to  be  done: 

We  command  you,  therefore,  to  summon  the  said  Richard  Roe  to 
appear  before  the  Common  Pleas  Division  of  the  Supreme  Court,  to  be 
holden  at  the  court-house  in  Providence,  within  and  for  the  county  of 
Providence,  on  the  second  ddij  of  September,  a.  d.  ig02,  to  show  cause, 
if  any  he  has,  why  the  said  John  Doe  should  not  have  execution 
against  said  Richard  Roe  for  the  sums  aforesaid. 

Hereof  fail  not,  and  make  true  return  of  this  writ  with  your  doings 
thereon. 

1.  Rhode  Island.  —  Gen.  Laws  (1896),  note  8,  p.  915;  and  generally,  supra, 
c.  252,  §§  19.  20.  note  I,  p.  935. 

See  also  list  of  statutes  cited  supra, 
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18259.  SCIRE  FACIAS,  18261. 

Witness  the  Honorable  John  H.  Sttness,  chief  justice  of  our  Supreme 
Court,  at  Providence,  this,  fifteenth  day  oi  July,  in  the  year  one  thou- 
sand nine  hundred  and  two. 

Calvin  Clark,  Clerk. 
Form  No.  18260.* 
In  the  District  Court  of 


r-        .        n         ^  r  No.  10060. 

Freestone  County.         ) 

The   State  of  Texas  to  the    Sheriff  or  any   Constable  of  Freestone 

County,  Greeting: 

Whereas,  heretofore,  to  wit,  on  the  tenth  day  of  May,  i2>93,  at  a 
term  of  the  District  Court  of  Freestone  county,  then  in  session, 
Richard  Roe,  plaintiff,  recovered  a  judgment  in  said  court  against 
John  Doe,  defendant,  for  the  sum  of  one  thousand  do\la.rs,  with  interest 
thereon  from  the  date  of  said  judgment  at  the  rate  of  six  per  cent. 
per  annum,  together  with  costs  in  said  court  incurred,  in  a  cause 
then  pending  in  said  court,  numbered  10060  on  the  docket  of  said 
court,  and  entitled  Richard  Roe,  plaintiff,  against  yV-^«  Doe,  defendant. 

And  whereas  the  said  judgment  has  become  dormant,  and  the  said 
Richard  Roe  has  applied  for  a  writ  of  scire  facias  to  revive  said  judg- 
ment by  petition  to  that  effect,  filed  in  said  court  on  the  tenth  day  of 
September,  igOl,  of  which  said  petition  a  certified  copy  now  accom- 
panies this  writ: 

Now,  therefore,  you  are  hereby  commanded  to  summon  the  said 
John  Doe,  if  to  be  found  in  your  county,  to  be  and  appear  before 
our  said  court,  to  be  holden  on  the  second  Monday  in  October,  igOl, 
same  being  the  tenth  day  of  October,  igOl,  at  the  court-house  of  said 
county  of  Freestone,  in  Fairfield,  then  and  there  to  show  cause  why 
the  said  judgment  should  not  be  revived  as  prayed  in  said  petition; 
and  you  will  deliver  to  the  said  John  Doe  a  true  copy  of  this  writ  and 
the  certified  copy  of  said  petition  accompanying  the  same. 

Herein  fail  not,  but  have  you  then  and  there  before  said  court,  on 
the  said  first  day  of  the  next  term  thereof,  this  writ,  with  your  return 
thereon,  showing  how  you  have  executed  the  same. 

Witness,  Calvin  Clark,  clerk  of  the  District  Court  of  Freestone 
county. 

Given  under  my  hand  and  the  seal  of  said  court,  at  office  in  Fair- 
field, this  the  tenth  day  of  September,  a.  d.  igOl. 

(seal)  Calvin  Clark,  Clerk  District  Court, 

Freestone  County,  Texas. 

Form  No.  18261.* 
(Vt.  Stat.  (1894).  §  54t7.  No.  8.) 

(  Venue  and  address  as  in  Form  No.  10663. ) 

Whereas,  Richard  Roe,  of  St.  Albans,  in  said  county  of  Franklin,  by 
the  consideration  of  the  County  Court  held  at  St.  Albans,  in  and  for 
the  county  of  Franklin,  on  the  tenth  day  oi  May,  a.  d.  i89S,  recovered 

1.    Texas.  — Rev.    Stat.    (1895),    art.         2.    Vermont. —Stat.  (18^4),  %  i6SS- 
332611.  See  also  !ist  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  8,  p.  915;  and,  generally,  supra, 
note  8,  p.  915;  and,   generally,  supra,     note  i,  p.  935. 
note  I,  p.  935. 
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against  y<?^«  Z><7<f,  of  said  6"/.  Albans^  in  the  sumof  ^«<r/5««i/r(f</dollars, 
debt  (or  damages^,  and  also  the  sum  oi  fifteen  dollars,  cost  of  suit  in 
that  behalf  expended,  as  appears  of  record;  and  although  judgment 
thereof  be  rendered,  yet  the  execution  of  the  said  debt  (or  damages) 
and  costs  yet  remain  to  be  made,  whereof  the  said  Richard  Roe  has 
made  application  for  a  remedy  to  be  provided  in  that  behalf: 

Now,  to  the  end  that  justice  be  done,  you  are  hereby  commanded 
that  you  make  known  to  the  said  John  Doe  that  he  is  required  to  be 
before  the  said  court  next  to  be  held  at  St.  Albans^  within  and  for 
the  county  oi  Franklin.,  on  the  second  Tuesday  oi  May.,  A.  D.  igOi,  and 
also  to  notify  him  to  cause  his  appearance  herein  to  be  entered  with 
the  clerk  of  said  court,  on  or  before  the  expiration  oi  forty-two  days 
from  the  date  hereof,  to  show  cause,  if  any  he  have,  wherefore  the 
said  Richard  Roe  ought  not  to  have  his  execution  against  him,  the 
said  John  Doe.,  for  his  debt  (or  damages^  and  cost  aforesaid,  and' 
further  to  do  and  receive  that  which  the  said  court  shall  consider. 

Fail  not,  but  service  and  return  make  within  twenty-one  days  from 
date  hereof. 

Dated  at  St.  Albans,  in  the  county  of  Franklin,  the  second  day  of 
March,  A.  D.  \^01. 

Calvin  Clark,  Clerk. 

Form  No.  18262.' 

The  Commonwealth  of  Virginia  to  the  Sheriff  of  the  County  of 
Frederick,  Greeting: 

Whereas,  John  Doe,  at  a  Circuit  Court  held  for  the  county  of  Frede- 
rick, on  the  tenth  ddiy  oi  May,  iS99,  before  the  judge  of  said  court, 
by  the  judgment  of  that  court  had,  recovered  Sigainst  Richard  Roe 
five  hundred  dollars  for  debt,  with  interest  thereon  at  the  rate  of  six 
per  centum  per  annum,  from  the  sixth  day  oi  March,  iS98,  till  pay- 
ment, and  twenty  dollars  for  his  costs  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  Richard  Roe  is  convict  as  appears 
to  us  of  record;  nevertheless  execution  of  the  said  judgment  still 
remains  to  be  made,  as  by  the  insinuation  of  the  said  John  Doe  vte 
are  informed.  And  because  those  things  which  in  our  said  court 
are  rightly  done  we  would  have  duly  put  in  execution:  Therefore  we 
command  you  that  you  make  known  to  the  said  Richard  Roe  that  he 
be  at  the  clerk's  office  of  our  said  Circuit  Court,  at  the  October  rules 
to  be  holden  tor  the  said  court  on  \.\\^  first  Monday  m  October  next, 
to  show,  if  anything  for  cause  he  has  or  can  say,  why  the  said  John 
Doe  execution  against  him  of  the  judgment  aforesaid  may  not 
have,  if  to  him  it  seems  expedient;  and  further  to  do  and  receive 
what  our  said  court  shall  in  that  part  consider.  And  have  then  there 
this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house, 
Xkiii.  first  day  oi  June,  jg02,  and  in  the  one  hundred  and  twenty-sixth 
year  of  the  commonwealth. 

(seal)  Calvin  Clark,  CXtrk. 

1.  Virginia. — Code  (1887),  §|5  3577.  note  8,  p.  915;  and,  generally,  f«/ro, 
3578.  note  I,  p.  935. 

See  also  list  of  siatutes  cited  supra, 
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4.  Plea.i 
a.  In  General. 

(1)  That  No  Execution  Issued  and  Scire  Facias  was  Not  Sued 

Out  Within  Ten  Years. 

Form  No.  18263.' 

(Robinson's  F.  (Va.)  266,  No.  49.) 

(  Title  of  court  and  cause  as  in  Form  No.  15230. ) 

And  the  said  defendant,  by  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says  that  the  judgment  in  the  said 
writ  mentioned  ought  not  to  be  revived,  because  he  says  that  execu- 
tion hath  not  issued  upon  the  said  judgment,  and  the  said  writ  of 
scire  facias  was  not  issued  within  ten  years  next  after  the  date  of  the 
said  judgment,  but  after  more  than  ten  years  had  expired.  And  this 
he  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
judgment  ought  to  be  revived  and  execution  awarded  the  plaintiff 
thereupon. 

(^Signature  as  in  Form  No.  15230. ) 

(2)  That   Execution   Issued,  but  No  Return  was  Made,  and 

Scire  Facias  was  Not  Sued  Out  Within  Ten  Years. 

Form  No.  18264.' 

(Robinson's  F.  (Va.)  266,  No.  50.) 

(  Title  of  court  and  cause  as  in  Form  No.  15230. ) 

And  the  said  defendant,  by  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says  that  the  plaintiff  ought  not 
now  to  have  execution  of  the  judgment  in  the  said  writ  of  scire  facias 
mentioned,  because  he  says  that  since  the  said  judgment  was  ren- 
dered, to  wit,  on  the  twenty-ninth  day  oi /tine,  iS21,  execution  hath 
issued  upon  the  said  judgment,  and  no  return  is  made  thereon,  and 
the  term  often  years  from  the  date  of  the  said  judgment  had  expired 
before  the  day  on  which  the  said  writ  of  scire  facias  issued,  and  more 
than  ten  years  had  also  elapsed  between  the  return  day  of  the  execu- 
tion so  issued  as  aforesaid  and  the  day  on  which  the  said  writ  of 
scire  facias  issued;  and  between  the  day  on  which  the  said  judgment 
was  rendered  and  the  day  on  which  the  said  writ  of  scire  facias  issued 
no  execution  has  been  obtained  upon  the  said  judgment,  other  than 
that  before  mentioned,  nor  has  there  been  any  motion  against  any 
sheriff  or  other  officer,  or  his  or  their  security  or  securities,  for  not 
returning  the  said  execution  which  so  issued  as  aforesaid.  And  this 
he,  the  said  defendant,  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  now  to  have  an  execution,  etc. 

(Signature  as  in  Form  No.  15230.) 

1.  Por  the  formal  parts  of  a  plea  in  See  also  list  of  statutes  cited  supra. 
a  particular  jurisdiction  see   the  title     note  8,  p.  915. 

Pi.EAS.  vol.  13,  p.  9T8.  8.  Virginia.  —Code  (1887),  §  3577. 

2.  Virginia.  —Code  (1887),  §§  3577,  See  also  list  of  statutes  cited  supra, 
3578.  note  8,  p.  915. 
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b.  By  Executor  or  Administrator. 

(1)  That  No  Execution  Issued  and  Scire  Facias  was  Not 

Sued  Out  Within  Ten  Years. 

Form  No.  18265.' 

(Robinson's  F.  (Va.)  267,  No.  52.) 

(  Title  of  court  and  cause  as  in  Form  No.  152S0. ) 

And  the  said  defendant,  by  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says  that  the  plaintiff  ought  not  to 
have  execution  of  the  judgment  in  the  said  writ  of  scire  facias  men- 
tioned, to  be  levied  of  the  goods  and  chattels  of  the  ssXd  Richard Eoe, 
deceased,  in  his  hands  to  be  administered,  because  he  says  that  (r<?«- 
cluding  as  in  Form  No.  1026S). 

(2)  That  Scire  Facias  was  Issued  Against  Him  After  the 

Expiration  of  Five  Years. 

Form  No.  18266.' 

(Robinson's  F.  (Va.)  267,  No.  53.) 

{Title  of  court  as  in  Form  No.  15230.) 

Samuel  Short,  executor  (or  adtninistrator) " 

of  Richard  Roe, 

ads. 

John  Doe. 

And  the  said  defendant,  by  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says  that  the  said  writ  of  scire 
facias  ought  not  to  be  maintained  against  him  as  executor  (or  adminis- 
trator) as  aforesaid,  to  revive  the  said  judgment,  because  he  says 
that  the  said  scire  facias  was  issued  against  him  as  executor  (or 
administrator)  as  aforesaid,  to  revive  the  said  judgment,  after  the 
expiration  of  7?z/^  years  from  the  qualification  of  him,  the  said  defend- 
ant, as  executor  (or  administrator)  as  aforesaid.  And  this  he  is  ready 
to  verify.  Wherefore  he  prays  judgment  if  the  said  plaintiif  ought 
to  maintain  his  aforesaid  scire  facias  against  him  to  revive  the  said 
judgment. 

{Signature  as  in  Form  No.  15230.) 

5.  Judgment  Reviving.^ 

1.    Virginia. — Code  (1887),  §§  3577,  revive  a  judgment  shall  be  that  execu- 

3578.  ,tion  issue  for  the  amount  of  the  judg- 

See  also  list   of  statutes  cited  supra,  ment    revived.     Barrow    v.    Bailey,    5 

note  8,  p.  915.  Fla.  9:   Denegre  v.  Haun,  13  Iowa  240; 

2    Requisites  of  Judgment,  Generally. —  Von  Fhulv.  Rucker,  6  Iowa  187;  Vre- 

For  the  formal  parts  of  a  judgment  in  denburgh  i'.  Snvder,  6  Iowa  39;  Murray 

a  particular   jurisdiction   see    the    title  v.  Baker,  5  B.  Mon.  (Ky.)  172;  Hughes 

Judgments   and   Decrees,  vol.    10,   p.  v.    Wilkinson,    37    Miss.    482;    H.im- 

645.  phreys  v.   Lundy,  37   Mo.   320;  Rogers 

That   Execution    Issue  —  Generally.  —  v.  HoUingsworth,  95  Tenn   357;  Lain  r. 

Judgment  in  scire  facias  proceedings  to  Lain,  3  Baxt.  (Tenn.)  30;  Whitworth  v. 
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18267. 


a.  In  General. 
(1)  Against  Original  Defendant. 

Form  No.  18267.' 

(Robinson's  F.  (Va.)  262,  No.  36.) 

{JTitle  of  court  and  cause  as  in  Form  No.  11882.') 

The  defendant  having  been  duly  warned,  and  not  appearing,  on 
the  motion  of  the  plaintiff,  by  his  attorney,  it  is  considered  that  the 
plaintiff*  may  have  execution  against  the  defendant  for  two  hundred 
dollars,  with  interest  thereon  to  be  computed  after  the  rate  of  six 


Thompson,  8  Lea  (Tenn.)  480;  Bridges 
V.  Samuelson,  73  Tex.  522;  Fitzgerald 
V.  Evans,  53  Tex.  461;  Bullock  v.  Bal- 
lew,  9  Tex.  498;  Lavell  v.  McCurdy.  77 
Va.  763;  Owens  v.  Henry,  161  U.  S. 
642. 

Interest.  —  The  scire  facias  should  di- 
rect that  the  execudon  include  interest 
on  the  judgment  revived  from  the  time 
of  the  rendition  thereof.  Humphreys 
V.  Lundy,  37  Mo.  320;  Rogers  v.  Hol- 
lingsworth,  95  Tenn.  357;  Whitworth  v. 
Thompson,  8  Lea  (Tenn.)  480;  Lain  v. 
Lain,  3  Baxt.  (Tenn.)  30. 

Costs.  — The  judgment  should  direct 
that  the  execution  include  the  costs  of 
the  scire  facias.  Humphreys !>.  Lundy, 
37  Mo.  320;  Rogers  v.  Hollingsworth, 
95  Tenn.  357;  Whitworth  v.  Thompson. 
8  Lea  (Tenn.)4So;  Lain  v.  Lain,  3  Baxt. 
(Tenn.)  30;  Owens  v.  Henry,  161  U.  S. 
642. 

In  Brown  v.  Harley,  2  Fla.  159,  the 
court  says:  "The  judgment  is  not  a 
judgment  for  execution,  but  for  a 
specific  sum  in  damages  as  prayed  for 
in  the  writ,  and  for  costs  also  in  this 
proceeding.  This  is  clearly  error.  The 
judgment  should  have  been.  Let  execu- 
tion issue,  according  to  the  force,  form 
and  effect  of  the  judgment  aforesaid, 
by  default  of  the  said  D.  B.,  defendant." 

In  Rogers  v.  Hollingsworth,  95  Tenn. 
357,  the  court  says:  "  The  proper  prac- 
tice in  cases  of  scire  facias  to  revive 
former  judgments  is  t6  order  their 
revivor  and  award  execution,  to  bear 
interest  from  the  date  when  originally 
rendered,  and  not  to  give  a  new  judg- 
ment for  the  amount  of  the  original 
one  and  interest.  It  is  not  the  case  of 
a  suit  upon  the  original  judgment, 
which  might  have  been  brought." 

Quod  /Recuperet, — In  Pennsylvania, 
the  judgment  is  quod  recuperet,  and 
not,  as  elsewhere,  merely  an  award  of 
execution.  Hopkins  v.  Stockdale,  117 
Pa.  St.  365;  Duff  V.  Wynkoop.  74  Pa. 


St.  300;  Stewart  v.  Peterson,  63  Pa.  St. 
230;  Little  V.  Smyser,  10  Pa.  St.  381; 
CoUingwood  v.  Carson,  2  W.  &  S.  (Pa.) 
220;  Owens  V.  Henry,  161  U.  S.  642. 

In  Irwin  v.  Nixon,  11  Pa.  St.  419,  the 
court  says:  "  In  England  the  judgment 
on  the  scire  facias  is,  that  the  original 
judgment  be  revived.  Here  the  amount 
of  the  debt  is  ascertained,  and  judgment 
given  for  the  sum  due;  and  this  unfor- 
tunate departure  from  precedents  has 
given  rise  to  the  erroneous  not. on  in 
the  minds  of  some  members  of  the  pro- 
fession, that  the  judgment  on  the  scire 
facias  is  a  new  and  distinct  judgment, 
and  not,  as  it  really  is,  nothing  more 
than  the  revival  of  the  original  judg- 
ment, the  sum  being  ascertained  for 
which  execution  may  issue.  If  we  pay 
any  regard  to  precedent,  the  execution 
ought  always  to  be  issued  on  the  origi- 
nal judgment,  and  not,  as  is  sometimes 
ignorantly  done,  on  the  judgment  on 
the  scire  facias;  an  irregularity  which 
ought  never  to  have  been  tolerated  by 
the  courts.  But  notwithstanding  this 
deviation  from  the  usual  practice,  it 
has  never  yet  been  imagined  that  the 
law  was  fundamentally  changed." 

Precedent.  —  In  Allen  v.  Burke,  i 
Bland  (Md.)  544,  the  order  was  as  fol- 
lows: "  It  appearing  by  the  return  of  the 
subpoena  scire  facias,  that  the  said  de- 
fendants have  been  summoned,  and  no 
cause  having  been  shown,  it  is  there- 
fore ordered,  that  the  said  decree  stand 
revived  to  all  intents  and  purposes 
whatever  in  favor  of  the  said  Sarah 
Allen,  administratrix  with  the  will  an- 
nexed of  the  said  late  Richard  Allen, 
against  the  said  defendants  Micajah 
Burke,  Elizabeth  Burke,  and  William 
Comegys,  as  prayed  by  the  petition  of 
the  said  Sarah" 

1.  Virginia.  —  Code  (1887),  §  3308. 

See  also  list  of  statutes  cited  supra, 
note  8,  p.  915;  and,  generally,  supra, 
note  2,  p.  941. 
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per  centum  per  annum  from  the  twenty-ninth  day  of  May.,  a.  d.  x()00, 
till  payment,  the  debt  and  interest  (or  the  damages  and  interesf),  and 
fifty  dollars  costs,  in  the  writ  aforesaid  specified;  and  also  that  the 
plaintiff  recover  against  the  defendant  his  costs  by  him  expended  in 
suing  forth  and  prosecuting  this  writ. 

(2)  Against  Heirs  and  Terre  Tenants  of  Original  Defendant, 

Form  No.  18268.' 

\i^Title  of  cause  as  in  Form  No.  11850.')^ 

This  day  comes  the  said  plaintiff,  by  Hoyne,  Miller  &*  Lewis,  his 
attorneys,  and  it  appearing  to  the  court  that,  on  the  17th  day  of 
March,  A.  D.  1 8-55,  in  the  Circuit  Court  of  Cook  county,  Illinois,  the 
said  plaintiff  by  the  consideration  and  judgment  of  said  court,  recov- 
ered against  the  said  Thomas  Jenkins  the  sum  of  six  hundred  and  nine 
dollars  and  ninety-five  cents  for  his  damages,  which  he  had  sustained 
by  reason  of  the  not  performing  of  certain  promises  and  undertak- 
ings then  lately  made  by  the  said  Thomas  Jenkins  to  the  said  plaintiff. 
And  also  seven  dollars  and  ninety-three  cents  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended;  whereof  the  said 
Thomas  Jenkins  is  convicted,  as  appears  of  record  in  said  court. 

And  it  further  appearing  to  the  court  that  after  the  rendition  of 
said  judgment,  to  wit,  on  the  second  day  of  August,  a.  d.  \?>52,  the  said 
Thomas  Jenkins  died  intestate,  and  that  he  did  die  seised  in  fee  simple 
of  the  following  described  lands  and  tenements,  to  wit:  lot  number 
fifty-seven  {57)  in  the  subdivision  made  by  Peter  Temple  of  blocks 
seventy- six  and  seventy-seven  in  school  section  addition  to  Chicago, 
according  to  the  recorded  plat  thereof,  filed  for  record  in  the  record- 
er's office  of  Cook  county,  September  27th,  i835,  in  book  H,  pages  l^O 
and  150,  including  all  the  right,  title  and  interest  of  the  sai4  Thomas 
Jenkins  in  and  to  said  blocks  sevsnty-six  and  seventy-seven,  whereof 
the  said  James  H.  Fees  is  now  tenant.  And  that  he  did  die  seised 
of  lot  six  in  block  one  hundred  and  twenty-nine,  school  section  addition 
to  Chicago,  whereof  the  said  y.  Y.  Scammon  is  now  tenant;  and  also 
the  southeast  quarter  of  the  northeast  quarter  of  section /i3«r/<?^//, 
township  thirty-eight,  range  thirteen  east,  in  the  county  of  Cook  afore- 
said; and  the  said  Maria  Jenkins  and  Helen  Jenkins  are  the  children 
and  heirs-at-law  of  the  said  Thomas  Jenkins,  deceased,  and  to  whom 
the  lands  and  tenements  aforesaid  descended;  and  that  there  are  no 
personal  representatives  of  the  said  Thomas  Jenkins,  deceased;  and 
the  said  plaintiff  having  complained  to  this  court  that  he  has  received 
no  satisfaction  for  his  said  damages  and  costs;  and  it  appearing  to 
the  court  that  the  said  judgment  still  remains  in  full  force  and  effect, 
and  in  no  wise  set  aside,  reversed,  paid  off  or  satisfied;  and  it  further 

1.  Illinois. — Starr  &  C.  Anno.  Stat,  mon  v.  Swartwout,  35  111.  326.  as  part 

(1896),  c.  83.  par.  26.  of  the  agreed  statement  of  facts  in  an 

See  also  list  of  statutes  cited  j«;)ra,  action  of  ejectment, 
note  8,  p.  915;  and,  generally,  supra,        2.  The  matter  to  be  supplied  within 

note  2,  p.  941.  [  ]  will  not  be  found  in  the  reported 

This  judgment  is  set  out  in  Scam-  case. 
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appearing  to  the  court  that  due  personal  service  of  process  of  scire 
facias  issued  in  this  cause  having  been  had  on  the  said  defendants, 
and  they  being  now  three  times  severally,  solemnly  called  in  open 
court,  come  not,  nor  does  any  person  for  them,  but  herein  they 
severally  make  default;  which,  on  motion  of  said  plaintiff's  attorneys, 
is  ordered  to  be  and  the  same  is  taken  and  entered  of  record. 

Therefore,  it  is  ordered  by  the  court,  that  the  said  judgment  be, 
and  the  same  hereby  is,  revived,  as  to  the  aforesaid  lands  and  tene- 
ments, and  that  an  execution  issue  on  the  same  to  the  sheriff  of  Cook 
county,  commanding  him  to  levy  of  and  sell  the  aforesaid  lands  and 
tenements,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
said  plaintiff's  aforesaid  judgment,  interest  and  costs,  as  also  accru- 
ing interest  and  costs  thereon. 

b.  In  Detinue. 

Form  No.  18269,' 

(Robinson's  F.  (Va)  263,  No.  39.) 

(^Commencing  as  in  Form  No.  18267,  and  continuing  down  to  *)  may 
have  execution  against  the  defendant  for  the  following  described 
chattel  in  the  writ  aforesaid  mentioned,  to  wit,  (describing  the  chattel), 
of  the  price  of  three  hundred do\la.rs,  as  specified  in  the  said  writ,  if  the 
same  may  be  had,  but  if  not,  then  the  price  thereof  aforesaid,  and 
may  also  have  execution  against  the  defendant  iox  fifty  dollars,  the 
damages  and  costs  in  the  said  writ  mentioned,  to  be  levied,  as  to 
the  said  damages  and  costs,  of  the  goods  and  chattels  of  the  dece- 
dent in  the  hands  of  the  defendant  to  be  administered.  And  it  is 
further  considered  that  the  plaintiff  recover  against  the  defendant 
his  costs  by  him  expended  in  suing  forth  and  prosecuting  this  writ, 
to  be  levied  also  of  the  goods  and  chattels  of  the  decedent  in  the 
hands  of  the  defendant  to  be  administered. 


e.  In  Ejectment. 

Form  No.  18270.' 

(Robinson's  F.  (Va.)  262,  No.  37.) 

(Commencing  as  in  Form  No.  18267,  and  continuing  down  to  *)  may 
have  a  writ  to  cause  him  to  have  his  possession  of  his  term  yet  to 
come,  of  and  in  the  messuages,  plantations  and  land,  with  the  appur- 
tenances, in  the  said  writ  mentioned,  and  may  have  execution  against 
the  defendant  for  ten  dollars,  the  damages  and  costs  in  the  writ 
aforesaid  specified;  and  it  is  further  considered  that  the  plaintiff 
recover  against  the  defendant  his  costs  by  him  expended  in  suing 
forth  and  prosecuting  this  writ. 

1.  Virginia. — Code  (1887),  §  3308.  note  8,   p.  915;  and,  generally,  supra, 

See  also  list  of  statutes  cited  supra,     note  2,  p.  941. 
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SEARCHES   AND   SEIZURES. 

By  Harold  N.  Eldridge. 

I.  IN  General,  947- 

1.  Application  for  Search  Warrant,  948. 

2.  Search  Warrant,  950. 

3.  Retur7i  to  Search  Warrant,  956. 

II.  BOTTLES  OR  BOXES  REGISTERED  PURSUANT  TO  STATUTE,  956. 

III.  COUNTERFEIT  COIN,  957. 

1.  Application  for  Search  Warranty  957. 

2.  Search  Warrant,  958. 

IV.  DEAD  BODY,  958. 

V.  EMBEZZLED  OR  STOLEN  PROPERTY,  959. 

1.  Application  for  Search  Warrant,  959. 

2.  Search  Warrant,  968. 

a.  In  General,  968. 

b.  For  Search  in  Night-time,  972. 

c.  And  for  Arrest  of  Person  Complained  Against,  972. 
VI.  INTOXICATING  LIQUORS,  982. 

1,   Statement  of  Inquiry  Into  Alleged  Violations  of  Liquor  Law, 
982. 

3.  Application,  983. 

a.  For  Search  Warrant,  983. 

(i)  In  General,  983. 

(2)  By  Prosecuting  Attorney  After  Inquiry  Had, 

997- 

(3)  Where  Owner  of  Liquors  to  be  Searched  For  has 

been  Before  Convicted  of  Selling  Liquors,  999. 

b.  For  Warrant  to  Hold  Liquors  Which  have  been  Seized 

Without  Warrant,  looi. 
3,   Search  Warrant,  1002. 

a.  In  General,  1002. 

b.  With  Direction  to  Apprehend  Owner  or  Keeper  of 

Liquors,  1005. 
(i)  In  General,  1005. 
(2)  Or    Owner   of  Place   in   Which   Liquors    are 

Found,  1009. 

c.  With  Direction  to  Summon  Complainant,  10 10. 
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4.   Sheriff  s  Return  to  Search  Warrant,  1012, 

a.  That  Liquors  were  Seized,  10 12. 

(i)  In  General,  1012. 

(2)  And  Complainant  Summoned,  1012. 

(3)  And  Owner  or  Keeper  of  Liquors  Arrested,  i  o  1 3, 

(a)  In  General,  1013. 

aa.    Where    Liquors   are   Safely   Re' 

moved,  10 13. 
bb.    Where  Liquors  are  Destroyed  in 
Attempt  to  Remove  Them,  10 14. 
{J})    Where  Bail  is  Given,  1014. 
(^)    Where  Bail  is  Not  Given,  1015. 

b.  That  No  Liquors  were  Round,  but  Person  Named  in 

Warrant  was  Arrested,  1016. 
(i)    Where  Bail  is  Given,  1016, 
(2)   Where  Bail  is  Not  Given,  1017. 
6.  Libel,  1017. 
6.   Order  for  Service  of  Notice  on  Owner  of  Liquors  to  Appear, 

1019. 
1.  Notice  to  Show  Cause  Why  Liquors  should  Not  be  Forfeited^ 
1019. 

8.  Claim  to  Liquors  Seized,  1021. 

9.  Plea  of  Claimant  to  Liquors  Seized,  1022. 
10.  Proceedings  to  Examine  Liquors,  1023. 

a.  Commission  to  Examine,  1023. 

b.  Report  of  Commission  as  to  Examination,  1023. 
H.  Judgment  of  Forfeiture  of  Liquors,  1023. 

a.  In  General,  1023. 

b.  On  Report  of  Commission,  1024. 
la.   Order  to  Officer,  1025. 

a.  For  Destruction  of  Liquors,  1025. 

(i)  In  Presence  of  Witness,  1025. 

(2)    Where  there  is  No  Provision  for  Witness,  1025. 

(a)  In  General,  1025. 

(^)  And  Abatement  of  Liquor  Nuisance,  1026. 

b.  For  Return  of  Liquors  to  Owner  or  Keeper,  1028. 

c.  For  Sale  of  Liquors,  1028. 

13.  Officer  s  Return,  1029. 

a.  That  He  Destroyed  the  Liquors,  1029. 

(i)    Where  Witness  was  Present,  1029. 
-  (2)    Where  No  Witness  was  Present,  1029. 
{a)  In  General,  1029. 
\b^  And  Abated  the  Liquor  Nuisance,  1030. 

b.  That  He  Restored  the  Liquor  Seized  to  the  Owner  or 

Keeper,  1030. 

14.  Recognizance  on  Appeal  by  Convicted  Liquor  Seller  Whose 

Liquors  had  been  Seized,  1030. 

VII.  Inveigled  female,  1031. 

1.  Application  for  Search  Warrant,  1031. 
s.  Search  Warrant,  1032. 
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VIII.  LOTTERY  TICKETS,  1032. 

\.  Application  for  Search  Warranty  1032. 
«.  Search  Warranty  1032. 

IX.  NAPHTHA  SOLD  UNDER  FALSE  NAME,  1033. 
1.  Application  for  Search  Warranty  io33. 
3.  Search  Warrant,  1033. 

X.  Nuisance  or  thing  injurious  to  public  Health,  i  034. 

1.  Application  for  Search  Warrant,  io34- 
a.   Search  Warrant,  1034. 

XI.  under  united  States  Revenue  Laws,  1035. 

1.  Application  for  Search  Warrant,  1035. 

2.  Search  Warrant,  1035. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  for  Seizure  or  Confiscation  of  Gaming  Imple- 
ments, see  the  title  GAMES  AND  GAMING,  vol.  8,  p.  959. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  In  GENERAL.1 


1.  Conititational  proyisions  and  statntei 
relating  to  searches  and  seizures,  gen- 
erally, exist  as  follows: 

Alabama.  —  Const.,  art.  i,  ^  6;  Crim. 
Code  (1896).  §  5483  et  seq. 

Arizona.  —  Pen.  Code  (1901),  §  1270 
et  seq. 

Arkansas.  — Const.,  art.  2,  §  15;  Sand. 
&  H.  Dig.  (1894),  §  1981. 

California.  —  Const.,  art.  i,  §  19;  Pen. 
Code  (1901),  §  1523  et  seq. 

Colorado.  —  Const.,  art.  2,  §  7;  Mills' 
Anno.  Stat.  (1891),  §  1492. 

Connecticut.  — Const.,  art.    I,  §  8. 

Delaware. — Const.,  art.  I,  §  6;  Rev. 
Stat.  (1893),  p.  736,  c.  97,  §  29. 

Florida.  —  Const.,  Declaration  of 
Rights,  §  22;  Rev.  Stat.  (1892),  §  3006 
et  seq, 

Georgia.  —  Const.,  art.  i,  par.  16;  3 
Code  (1895),  §  1243  et  seq. 

Idaho.  — Kc:\.  Stat.  (1887),  §  8390. 

Illinois.  —  Const.,  art.  2,  i^  6;  Starr  & 
C.  Anno.  Stat.  (1896),  c.  38,  par.  554  et 
seq. 

Indiana.  —  Const.,  art.  i,  §  ii;  Hor- 
ner's Stat.  (1901),  §  1619  et  seq. 

Iowa. — Const.,  art.  i,  ^8;  Code (1897), 
§  5545  et  seq. 

Kansas.  —  Const.,  g  15;  Gen.  Stat. 
(1897),  c.  102,  §  279. 

Kentucky. — Const.,  §  10. 

Maine.  —  Const.,  art.  I,  ^5;  Rev. 
Stat.  (1883).  c.  132,  §  II  et  seq. 

Maryland.  —  Const.,  Declaration  of 
Rights.  §  26. 


Massachusetts.  — Const.,  art.  14;  Rev. 
Laws  (1902),  c.  217,  §  I  et  seq. 

Michigan. — Const.,  art.  6,  §  26;  Comp. 
Laws  (1897),  t^  1 1986  et  seq. 

Minnesota.  —  Const.,  art.  i,  §  10;  Stat. 
(1894),  §  7080  et  seq. 

Mississippi.  —  Const.,  art.  3,  §  23. 

Missouri.  —  Const.,  art.  2,  §  II. 

Montana. — Const.,  art.  3,  §  7;  Pen. 
Code  (1895),  ^  2820  et  seq. 

Nebraska.  —  Const.,  art.  i,  §  7;  Comp. 
Stat.  (1899),  §  7060  et  seq. 

Nevada.  —  Const.,  art.  i,  §  18;  Comp. 
Laws  (1901),  §  4597  et  seq. 

New  Hampshire.  —  Const.,  art.  19; 
Pub.  Stat.  &  Sess.  L.  (1901),  c.  251,  §  i 
et  seq. 

New fersey.  —  Const.,  art.  I,  §  6. 

New  Mexico.  —  Comp.  Laws  (1897),  § 

3764- 

Nezu  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2746,  §  11;  p.  2782,  §  I. 

North  Carolina.  —  Const.,  art.  i,  §  15; 
Code  (1883),  §§  1171,  1172. 

North  Dakota.  —Const.,  art.  i,  §  18; 
Rev.  Codes  (1895),  ^5  8461  et  seq. 

Ohio.  —  Const.,  art.  8.  §  5;  Bates' 
Anno.  Stat.  (1897),  §  yi20  et  seq. 

Oklahoma. —Stat.  (1893),  §  5382  et 
seq. 

Oregon. — Const.,  art.  1,  §  9;  Hill's 
Anno.  Laws  (1892),  §  1677  et  seq. 

Pennsylvania.  — Const.,  art.  i,  §  9. 

Rhode  Island. — Const.,  art.  i,  §  6; 
Gen.  Laws  (1896),  c.  229,  §  31. 

South  Carolina.  —  Const.,  art,  1,  §  22. 
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1.  Application  for  Search  Warrant.' 


South  Dakota. — Const.,  art.  6,  §  ii; 
Stat.  (igoi).  ^  8882  et  seq. 

Tennessee.  — Const.,  art.  I.  §  7;  Code 
(1896),  §  7296, 

Texas. — Const.,  art.  I,  §  9;  Code 
Crim.  Proc.  (1895),  art.  349. 

Utah,  —Const.,  art.  i,  §  14;  Rev. 
Stat.  (189S),  §  5081  et  seq. 

Vermont, — Const.,  c.  i,  art.  11;  Stat. 
(1894),  §  1954  et  seq. 

Virginia.  —  Const.,  art.  i,  §  12;  Code 
(1887),  §  3951  et  seq. 

Washin'^ton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7010  et  seq. 

IVest  Virginia.  —  Const.,  art.  3,  §  6; 
Code  (1899),  c.  155,  §  I  et  seq. 

IVisconsin. — Const.,  art.  i,  §  11 ; 
Stat.  (1898),  §  4839  et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  ^  3168. 

United  States.  — Const.  Amendments, 
art.  4. 

1.  Application  Under  Oath —  Generally. 
—  Warrants  for  searches  and  seizures 
must  be  supported  by  the  oath  or 
affirmation  of  the  complainant.  Ala. 
Const.,  art.  i,  §  6;  Ark.  Const.,  art.  2,  § 
15;  Cal.  Const.,  art.  1,^19;  Colo.  Const., 
art.  1,  §  7;  Conn.  Const.,  art.  i,  ^  8; 
Del.  Const.,  art.  i,  ^6;  Fla.  Const.,  Dec- 
laration of  Rights,  §22;  Ga.  Const.,  art. 
I,  par.  16;  111.  Const.,  art.  2,  §6;  Starr  & 
C.  Anno.  Stat.  111.  (1896),  c.  38.  par,  555; 
Ind.  Const.,  art.  i,  §  11;  Iowa  Const., 
art.  I,  §  8;  Kan.  Const.,  §  15;  Ky. 
Const.,  §  10;  Me.  Const.,  art.  i,  §  5;  Md. 
Const.,  Declaration  of  Rights, §26;  Mass. 
Const.,  art.  14;  Mich.  Const.,  art.  6,  §  26; 
Minfi.  Const.,  art.  i,  §  10;  Miss.  Const., 
art.  3, §23;  Mo.  Const.,  art. 2, §11 ;  Mont. 
Const.,  art.  3,  §  7;  Neb.  Const.,  art.  i,  § 
7;  Nev.  Const.,  art.  i,  §  18;  N.  H.  Const., 
art.  19;  N.  J.  Const.,  art.  i,  §  6;  N.  Mex. 
Comp.  Laws  (1897),  §3764;  Birds.  Rev. 
Stat.  N.  Y.  (1896),  p.  2746.  §  11;  N.  Car. 
Const.,  art.  i,  §  18;  Ohio  Const.,  art.  8, 
4^  5;  Oregon  Const.,  art.  i,  §  9;  Pa. 
Coast.,  art.  i,  §  9;  K-  I.  Const.,  art.  i, 
§  6;  S.  Car.  Const.,  art.  i,  t^  22;  S.  Dak. 
Const.,  art.  6,  §  ii;  S.  Dak.  Stat.  (1901), 
g  8885;  Te.\.  Const.,  art.  i,  §  9;  Utah 
Const.,  art.  i,  §  14;  Utah  Rev.  Stat. 
(1898),  §  5083;  Vl.  Const.,  c.  I,  art.  11; 
Vt.  Stat.  (1894),  §  1955;  W.Va.  Const., 
art.  3,  §  6;  Wis.  Const.,  art.  i.  §  11 : 
U.  S.  Const.   Amendments,  art.  4. 

Affiiavit  or  Complaint.  —  In  some 
jurisdictions,  an  affidavit  or  complaint 
in  writing  must  be  filed.  Ala.  Crim. 
Code  (1896),  §  5486;  Ariz.  Pen.  Code 
(rgof),   ^    1270;  Cal.    Pen.  Code  (rgoi). 


§  1525;  Colo.  Const.,  art.  2,  §  7;  Del. 
Rev.  Stat.  (1893),  p.  736,  c.  97,  t5  29; 
Fla.  Rev.  Stat.  (1892),  §  3006;  Idaho 
Rev.  Stat.  (1887),  §  8392;  Starr  &  C. 
Anno.  Stat.  111.  (1896).  c.  38.  par.  554; 
Horner's  Stat.  Ind.  (1901),  §  1620;  Iowa 
Code  (1897),  ^  5547;  Me.  Rev.  Stat. 
(1883),  c.  132,  §  12;  Mass.  Rev.  Laws 
(1902),  c.  217,  g  i;  Mich.  Comp.  Laws 
(1897),  §  11986;  Minn.  Stat.  (1894),  § 
7080;  Mont.  Pen.  Code  (1895),  §  2822; 
Neb.  Comp.  Stat.  (1899),  §  7061;  Nev. 
Comp.  Laws  (1901),  ^^  4597;  N.  H.  Pub. 
Stat.  &  Sess.  L.  (1901),  c.  251,  §  1;  Birds, 
Rev.  Stat.  N.  Y.  (1896),  p.  2783.  t^  4;  N. 
Dak.  Rev.  Codes  (1895),  §  8463;  Bates' 
Anno.  Stat.  Ohio  (1897),  |  7121;  Okla. 
Stat.  (1893),  §  5384;  Hill's  Anno.  Laws 
Oregon  (1892),  §  1679;  R.  I.  Const.,  art. 
I,  §  6;  S.  Dak.  Const.,  art.  6,  §  11 ;  S. 
Dak.  Stat.  (1901),  §i^  8884,  8885;  Tenn. 
Code  (1896),  §  7297;  Tex.  Code  Crim. 
Proc.  (1895),  art.  349;  Va.  Code  (1887). 
§  3952;  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  7010:  W.  Va.  Code 
(1899),  c.  155.  §  i;  Wis.  Stat.  (1898),  § 
4839;  Wyo.  Rev.  Stat.  (1887),  ^  3169. 

Beqaisites  of  Criminal  Complaint,  Gener- 
ally.—  For  the  formal  parts  of  a  crimi- 
nal complaint  in  a  particular  jurisdiction 
see  the  title  Criminal  Complaints,  vol. 

5,  P-  930. 

Facts  Showing  Probable  Cause. —  In  a 
few  states,  it  is  provided  that  the  appli- 
cation must  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  applica- 
tion or  probable  cause  for  believing 
that  they  exist.  Iowa  Code  (1897),  ^ 
5549;  S.  Dak.  Stat.  (1901),  §  8885;  Tenn. 
Code  (1896),  ^  7299. 

Offense  Committed. — The  offense  which 
makes  necessary  the  search  warrant 
must  substantially  be  alleged  in  the  ap- 
plication. Dei.  Rev.  Stat.  (1893),  p. 
736,  c.  97.  i^  29;  Horner's  Stat.  Ind. 
(1901),  §  1620;  Me.  Rev.  Stat.  (18S3),  c. 
132,  §  12;  Neb.  Comp.  Stat.  (1899),  ^ 
7061;  N.  Dak.  Rev.  Codes  (1895),  § 
8470;  Bates'  Anno.  Stat.  Ohio  (1897), 
§  7121;   Wyo.  Rev.   Stat.  (1887),  §  3169. 

Person  Charged  with  Offense.  —  The 
person  charged  with  the  ofTense  for 
which  the  search  warrant  is  issued 
must  be  named  or  described.  Ala. 
Crim.  Code  (1896),  §  5486:  Ariz.  Pen. 
Code  (1901),  ^  1270;  Cal.  Pen.  Code 
(1901).  tj  1525;  Idaho  Rev.  Stat.  (1887), 
^8392;  Iowa  Code(i897),  §  5547;  Mont. 
Pen.  Code  (1895),  ^  2822;  Nev.  Comp. 
Laws  (190T),   §  4597;   Birds.  Rev.  Stat. 
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Form  No.  1827  i .' 

State  of  Alabama,  \ 
Dale  County.  f  ^^' 

Personally  appeared  before  me,  Abraham  Kent,  a  justice  of  the 
peace  within  and  for  the  county  and  state  aforesaid,.  William  West, 
who  being  duly  sworn,  on  oath  says  that  (^Here  set  out  the  ground  of 
the  application,  positively  or  on  belief  that  probable  cause  exists,  and  give 
the  name  or  description  of  the  person  who  committed  the  offense,  together 
with  a  particular  description  of  the  property  sought  and  of  the  place  to  be 
searched^.  William  West. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 


N.  Y.  (t8q6),  p.  2783,  §  4;  Okla.  Stat. 
(1893),  §  5384;  Hill  s  Anno.  Laws  Ore- 
gon (1892),  §  1679;  S.  Dak.  Stat.  (1901), 
§  8884;  Tenn.  Code  (1896),  g  7297. 

Person  or  Thing  Sought.  —  The  person 
or  thing  sought  to  be  seized  must  be 
described  particularly,  or  as  near  as 
may  be.  Ala.  Crim.  Code  (1896),  § 
5486;  Ariz.  Pen.  Code  (1901),  §  1270; 
Cal.  Pen.  Code  (1901),  §1525;  Del.  Rev. 
Stat.  (1893),  p.  736,  c.  97,  §  29;  Idaho 
Rev.  Stat.  (1887),  ^  8392;  Horner's  Stat. 
Ind.  (1901),  §  1620;  Iowa  Code  (1897), 
§  5547;  Me.  Rev.  Stat.  (1883),  c.  132,  ^ 
12;  Mont.  Pen.  Code  (1893),  §  2822;  Neb. 
Comp.  Stat.  (1899),  §7061;  Nev.  Comp. 
Laws  (1901),  §  4597;  Birds.  Rev.  Stat. 
N.  Y.  (1896),  p.  2783,  §4;  Bates'  Anno. 
Stat.  Ohio  (1897),  §  7121;  Hill's  Anno. 
Laws  Oregon  (1892),  §  1679;  S.  Dak. 
Stat.  (1901),  §  8884:  Tenn.  Code  (1896), 
§  7297;  Wyo.  Rev.  Stat.  (1897),  § 
3169. 

Place.  —  The  place  to  be  searched 
must  be  described  particularly  or  as 
near  as  may  be.  Ala.  Pen.  Code  (1896), 
§  5486;  Ariz.  Pen.  Code  (1901),  g  1270; 
Cal.  Pen.  CodeCigoi),  ^  1525;  Del.  Rev. 
Stat.  (1893),  p.  736,  c.  97,  §  29;  Idaho 
Rev.  Stat.  (1887),  §  8392';  Horner's 
Stat.  Ind.  (1901),  =5  1620;  Me.  Rev.  Stat. 
(1883),  c.  132,  §  12;  Mont.  Pen.  Code 
(1895),  S  2822;  Neb.  Comp.  Laws  (1899), 
§  7061;  Bates'  Anno.  Stat.  Ohio  (1897), 
^  7121;  Hill's  Anno.  Laws  Oregon 
(1892),  §  1679;  S.  Dak.  Stat.  (1901),  § 
8884;  Tenn.  Code  (1896),  §  7297;  Wyo. 
Rev.  Stat.  (1887),  §  3169. 

Owner  of  Place.  —  The  owner  or  occu- 
pant of  the  place  to  be  searched  shall 
be  designated.  Del.  Rev.  Stat.  (1893), 
p.  736,  c.  97,  §  29;  Me.  Rev.  Stat.  (1883), 
c.  132   §  12. 

Property  Concealed.  —  In  a  few  states, 
the  application  must  substantially  al- 
lege that  the  complainant  has  probable 
cause  to  suspect  and  does  suspect  that 


what  is  sought  is  concealed  in  the  place 
to  be  searched.  Del.  Rev.  Stat.  (1893), 
p.  736,  c.  97,  §  29;  Me.  Rev.  Stat.  (1883), 
c.  132,  §  12;  Vt.  Stat.  11894),  ^  1955. 

In  other  states,  the  application  must 
state  that  complainant  believes  and  has 
good  cause  to  believe  that  the  things  to 
be  searched  for  are  there  concealed. 
Horner's  Stat.  Ind.  (1901),  §  1620;  Mass. 
Rev.  Laws  (1902),  c.  217,  §  i;  Neb. 
Comp.  Stat.  (1899),  §  7061;  N.  H.  Pub. 
Stat.  &  Sess.  L.  (1901),  c.  251,  §  i; 
Bates'  Anno.  Stat.  Ohio  (1897),  ^  7121; 
Wyo.  Rev.  Slat.  (1887),  §  3170. 

Where  the  statute  provides  that  the 
complainant  must  make  oath  to  his 
belief  of  the  facts  stated  in  the  applica- 
tion, it  is  not  sufficient  for  him  to  swear 
that  he  has  reasonable  cause  to  suspect 
and  does  suspect  that  the  facts  stated 
therein  are  true:  "suspecting  is  not 
believing."  Com.  v.  Certain  Lottery 
Tickets,  5  Cush.  (Mass.)  369;  Humes 
V.  Taber,  i  R.  I.  464. 

Service  in  Night-time.  —  Where  it  is 
sought  to  have  the  search  warrant 
served  in  the  night-time,  the  affidavit 
must  state  positively  that  what  is 
sought  is  in  the  place  to  be  searched. 
Ala.  Crim.  Code  (1896),^  549';  Ariz. 
Pen.  Code  (1901),  §  1278;  Cal.  Pen.  Code 
(1901),  §  1533;  Idaho  Rev.  Stat.  (1887), 
§8400;  Iowa  Code  (1897),  §  5555;  Mont. 
Pen.  Code  (1895),  §  2830;  Nev.  Comp. 
Laws  {1901),  §4605;  Birds.  Rev.  Stat. 
N.  Y.  (1896),  p.  2784,  §  12;  N.  Dak.  Rev. 
Codes  (1895),  g  8470;  Okla.  Stat.  (1893), 
S  5391;  S.  Dak.  Stat.  (1901),  §8891; 
Utah  Rev.  Stat.  (1898),  §5091- 

Signature.  —  The  application  for  a 
search  warrant  must  be  signed  by  the 
applicant.  Del.  Rev.  Stat.  (1893),  p. 
736,  c.  97,  §  29;  Me.  Rev.  Stat.  (1883),  c. 
132,  S  12;  Neb.  Comp.  Stat.  (1899), 
§  7061';  Wyo.  Rev.  Slat.  (1887),  ^  3169. 

i.  Alabama.  —  Crim.  Code  (1896), 
§§5485,   5486. 
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Form  No.  18272.' 
(Horner's  Stat.  Ind.  (1901),  §  1620.) 
State  of  Indiana, 
County  of  Broome. 

William  West  swears  (or  affirms.,  as  the  case  may  be)  that  he 
believes  and  has  good  cause  to  believe  that  {^Here  describe  the  things 
to  be  searched  fo)-^,  of  the  value  of  07ie  hundred  dollars,  the  property  of 
John  Doe  (^Here  describe  the  offense  in  relation  thereto),  are  concealed 
in  or  about  the  (^Here  describe  the  house  or  place)  oi  Richard  Roe, 
situated  in  the  township  of  Advance,  in  said  county. 

William  West. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  i899. 

Jared  C.  Jocelyn,  Justice,     (seal) 


>■  ss. 


Form  No.  18273.^ 

State  of  Minnesota, 
County  of  Choctaw. 

Richard  Roe,  being  first  duly  sworn  and  examined  on  oath,  makes 
complaint  and  says,  that  {^Here  state  the  offense  according  to  the  statute, 
specifying  the  time  and  place  when  and  where  the  offense  was  committed, 
particularly  describing  the  property  sought  and  the  place  where  the  prop- 
erty is  supposed  to  be  concealed)^ 

Wherefore  this  affiant  prays  that  a  warrant  issue  to  search  the 
above  described  premises  for  the  above  described  property,  pursuant 
to  the  statute  in  such  case  made  and  provided. 

Richard  Roe. 

{Jurat  as  in  Form  No.  6683.) 

2.  Search  Waprant.^ 

See   also,  generally,   supra,    note    i,  show,  by  a  copy  of  the  affidavit  inserted 

p.  948.  therein,  or  annexed  or  referred  to,  or 

1.  Indiana.  —  Horner's  Stat.  (1901),  $5  recite,  all  the  material  facts  alleged  in 
1620,  provides  that  an  affidavit  for  the  affidavit.  Bates'  Anno.  Stat.  (1897), 
search  substantially  in  the  above  form  §  7122. 

shall  be  deemed  sufficient.  Describing   Place. —  The  place   to   be 

See   also,  generally,    supra,  note    i,     searched  must  be  described  particularly 

p.  948.  or   as   near  as  may  be.     Ark.  Const., 

2.  Minnesota.  —  Stat.  (1894),  §  7080  art.  2,  §  15;  Cal.  Const.,  art.  i.  ^  19; 
et  seq.  Colo.  Const.,  art.  2,  §  7;  Conn.  Const., 

See   also,   generally,  supra,    note    i,  art.  i,  §  8;  Del.  Const.,  art.  i,  §  6;  Fla. 

p.  948.  Const.,  Declaration  of  Rights,  ^22;  Ga. 

3.  Reqaisites  of  Warrant.  Generally. —  Const.,  art.  i,  par.  16;  111.  Const.,  art. 
For  the  formal  parts  of  a  warrant  in  a  2,  §  6;  Ind.  Const.,  art.  i,  §  11;  Iowa 
particular  jurisdiction  see  the  title  Const.,  art.  i,  §  8;  Kan.  Const.,  §  15; 
Warrants.  Ky.  Const.,  §  10:  Me.  Const.,  art  '  i,  § 

Reciting  Application.  —  The  essential  5;  Md.  Const.,  Declaration  of  Rights,  § 

facts  alleged    in    tjie  application  must  26;  Mass.  Const.,  art.   14;  Mass.  Rev. 

be  recited   in   the  warrant.     Del.  Rev.  Laws  (1902),  c.  217,  §  2;  Mich.  Const., 

Stat.    (1893),    p.    736,    c.  97,  §  29;  Me.  art.  6.  ^  26;  Mich.  Comp.  Laws  (1897), 

Rev.    Stat.    (1883),  c.    132.    §  12;  Neb.  §    11988;    Minn.   Const.,  art.    i,  §    10; 

Comp.  Stat.  (1899),  §  7062;  Bates'  Anno.  Minn.  Stat.  (1896),  4?  7080;  Miss.  Const., 

Stat.   Ohio  (1897).  S  7122;   VVyo.    Rev.  art.  3,  ^  23;  Mo.  Const.,  art.  2,   §  ii; 

St.u.  (1887),  §  3170.  Mont.  Const.,  art.  3,  §  7;   Neb.  Const., 

In  Ohio,  the  warrant  for  search  shall  art.  i,  §  7;  Neb.  Comp.  Stat.  (1899),  § 
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7062;  Nev.  Const.,  art.  i,  §  18;  N.  H. 
Const.,  art.  19;  N.  J.  Const.,  art.  i,  §  6; 
N.  Mex.  Comp.  Laws  (1897),  §  3764; 
Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  2746, 
§  11;  N.  Dak.  Const.,  art.  i,  §  18;  N. 
Dak.  Rev.  Codes  (1895).  §  8463;  Bates' 
Anno.  Stat.  Ohio  (1897).  §  7122;  Okla. 
Stat.  (1893),  §  £384;  Oregon  Const.,  art. 
I,  §  9;  Pa.  Const.,  art.  i,  §  9;  R.  I. 
Const.,  art.  i,  §  6;  S.  Dak.  Const.,  art. 
6,  §  11;  Tex.  Const.,  art.  i,  §  9;  Utah 
Const.,  art.  i,  s^  14;  Utah  Rev.  Stat. 
(1898),  §  5083;  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  7012;  VV.  Va. 
Const.,  art.  3,  §  6;  Wis.  Const.,  art.  r, 
§  11;  Wis.  Stat.  (1898),  §4841. 

Describing  Object  of  Searcli.  —  Persons 
or  things  to  be  seized  must  be  described 
particularly  or  as  near  as  may  be.  Ark. 
Const.,  art.  2,  §  15;  Cal.  Const.,  art.  i,  § 
19;  Colo.  Const.,  art.  2,  §  7;  Conn. 
Const.,  art.  i,  §  8;  Del.  Const.,  art.  i,  S 
6;  Fla.  Const.,  Declaration  of  Rights,  § 
22;  Ga.  Const., art.  i,  par.  16;  111.  Const., 
art.  2,  §6,  Ind.  Const.,  art.  i,  §  11; 
Iowa  Const.,  art.  i,  tj  8;  Kan.  Const.,  i^ 
15;  Ky.  Const.,  §  10;  Me.  Const.,  art.  i, 
§  5;  Md.  Const.,  Declaration  of  Rights, 
%  26;  Mass.  Const  ,  art.  14;  Mass.  Rev. 
Laws  (1902),  c.  217,  S  2;  Mich.  Const., 
art.  6.  §  26;  Mich.  Comp.  Laws  (1897), 
S  11988;  Minn.  Const.,  art.  i,  §  10; 
Minn.  Stat.  (1894),  §  7082;  Miss.  Const., 
art.  3,  ^  23;  Mo.  Const.,  art.  2,  ^  11 ; 
Mont.  Const.,  art.  3,  §  7;  Neb.  Const., 
art.  I,  §  7;  Neb.  Comp.  Stat.  (1899),  § 
7062;  Nev.  Const.,  art.  i,  §  18;  N.  H. 
Const.,  art.  19;  N.  J.  Const.,  art.  i,  §  6; 
N.  Mex.  Comp.  Laws  ''1897),  §  3764; 
Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  2746, 
§  11;  N.  Dak.  Const.,  art.  i,  §  i8;  N. 
Dak.  Rev.  Codes  (1895),  §  8463;  Bates' 
Anno.  Stat.  Ohio  (1897),  §  7122;  Okla. 
Stat.  (1893),  §  5384;  Oregon  Const.,  art. 
I,  §  9;  Pa.  Const.,  art.  i,  §  9:  R.  I. 
Const.,  art.  i,  §  6;  S.  Car.  Const.,  art. 
I,  i;  22;  S.  Dak.  Const.,  art.  6,  §  11; 
Tenn.  Const.,  art.  1,  §  7;  Utah  Const., 
art.  I,  §  14;  Utah  Rev.  Stat.  (1898).  § 
5083;  Vt.  Const.,  c.  I.  art.  11;  Bal- 
linger's Anno.  Codes  &  Stat.  Wash. 
{1S97),  §  7012;  W.  Va.  Const.,  art.  3,  S  6; 
Wis.  Const.,  art.  i,  §  li;  Wis.  Stat. 
(1898),  §4841;  Wyo.  Rev.  Stat.  (1887), 
^5  3170;  U.  S.  Const.  Amendments, 
art.  4. 

Command. —  Statutes,  in  most  states, 
provide  in  substance  that  the  officer  to 
whom  the  search  warrant  is  directed 
shall  be  commanded  to  search  the  place 
mentioned  therein,  for  the  persons  or 
things  specified  therein,  and  bring  them 
before    the    proper    magistrate.      Ala. 


Crim.  Code  (1896),  §  5488;  Ariz.  Pen. 
Code  (1891;,  §  1273;  Cal.  Pen.  Code 
(1901).  §  1528;  Idaho  Rev.  Stat.  (1887). 
^  8395;  Iowa  Code  (1897),  §5550;  Mass. 
Rev.  Laws  (1902),  c.  217,  §  2;  Mich. 
Comp.  Laws  (1899),  §  11988;  Minn.  Stat. 
(1S94),  §  7082;  Mont.  Pen.  Code  (1895), 
§  2825;  Neb.  Comp.  Stat.  (1899),  § 
7062;  Nev.  Comp.  Laws  (1901),  §4600; 
Birds.  Rev.  Slat.  N.  Y.  (1896),  p.  2746,  § 
II;  N.  Dak.  Rev.  Codes  (1895),  §  8465; 
Bates'  Anno.  Stat.  Ohio  (1897),  §  7122- 
Okla.  Stat.  (1893),  §  5386;  S.  Dak.  Stat. 
(1901),  §  8886;  Tenn.  Code  (1896),  § 
7300;  Utah  Rev.  Stat.  {1898),  §  5086; 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  7012;  Wis.  Stat.  (1898),  §  4041. 

In  several  states,  statutes  further 
provide  that  the  officer  shall  be  com- 
manded to  bring  before  the  magistrate 
the  person  in  whose  possession  the 
property  seized  is  found.  Mass.  Rev. 
Laws  (1902),  c.  217.  §  2;  Minn.  Stat- 
(1894),  §  7082;  Va.  Code  (1887),  §  3953; 
Ballinger's  Aimo.  Codes  &  Stat.  Wash, 
(1897),  §  7012;  W.  Va.  Code  (1899),  c. 
155.  S  3:  Wis.  Stat.  (1898),  §  4841. 

In  a  few  states,  the  officer  is  com- 
manded to  arrest  the  person  in  whose 
possession  the  goods  seized  may  be 
found,  to  be  dealt  with  according  to 
law.  N.  Dak.  Rev.  Codes  (1895),  §  8465; 
Okla.  Stat.  (1893),  §  5386;  S.  Dak.  Stat. 
(1901).  §  8886. 

Time  of  Service.  —  At  common  law, 
it  is  usual  for  the  search  warrant  to 
contain  a  direction  to  search  for  the 
goods  mentioned,  in  the  day-time. 
Com.  V.  Hinds,  145  Mass.  182.  But 
in  most  states  at  present,  by  statute, 
the  magistrate  issuing  the  warrant 
may  direct  search  to  be  made  in  the 
night-time.  Ala.  Crim.  Code  (1896), 
§  5491;  Ariz.  Pen.  Code  (1901),  §  1278; 
Cal.  Pen.  Code(i90i),  §  1534;  Del.  Rev. 
Stat.  (1893),  p.  736,  c.  97,  i^  29;  Idaho 
Rev.  Stat.  (1887),  §  8400;  Iowa  Code 
(1897),  §  5555;  Me.  Rev.  Stat.  (1883).  c. 
132,  §  12;  Mass.  Rev.  Laws  (1902),  c. 
217,  §  2;  Mich.  Comp.  Laws  (1897),  § 
11989;  Mont.  Pen.  Code  (1895),  §  2830; 
Neb.  Comp.  Laws  (i8gg),  g  7062;  Nev. 
Comp.  Stat.  (1901),  ti  4605;  N.  H.  Pub. 
Stat.  &  Sess.  L.  (1901),  c.  251,  §  2; 
Birds.  Rev.  Stat.  N.  Y.  (1896;,  p.  2784. 
§  12;  N.  Dak.  Rev.  Codes  (1895),  § 
8470;  Bates'  Anno.  Stat.  Ohio  (1897),  ^ 
7122;  Okla.  Stat.  (1893),  «;  5391;  S.  Dak. 
Stat.  (1901).  §  S891;  Utah  Rev.  Stat. 
(1898).  §  5091;  Vt.  Stat.  (1894),  g  1956; 
Va.  Code  (1887),  §  3953.  W.  Va.  Code 
(1899),  c.  155.  g  3. 

Providing  Assistance,  —  In  New  Hamp. 
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Form  No.  18274.' 
(Ala.  Crim.  Code  (1896),  g  5489.) 
The  State  of  Alabama,  \ 
Talladega  County.  j 

To  the  Sheriff  or  any  Constable  of  Talladega  County: 

Proof  by  affidavit  having  this  day  been  made  before  me  by  Samuel 
Short  that  Ota  ft  ng  the  particular  ground  on  which  the  warrant  issued 
out;  or,  if  the  affidavits  are  not  positive,  say,  "that  there  is  probable 
ground  for  beheving  that,"  etc?);  you  are  therefore  commanded, 
in  the  day-time  {or  at  any  time  of  the  day  or  night,  as  the  case  may  be), 
to  make  immediate  search  on  the  person  of  John  Doe  (or  in  the  house 
of  John  Doe,  as  the  case  may  be),  for  the  following  property  {^par- 
ticularly describing  it);  and  if  you  find  the  same,  or  any  part  thereof, 
to  bring  it  forthwith  before  me,  at  {stating place). 
Dated  the  tenth  day  of  May,  igOl. 

Abraham  Kent,  Justice  of  the  Peace  of  said  County 
{or  other  magistrate,  as  the  case  may  be). 

Form  No.  i  8275." 
(Cal.  Pen.  Code  (1901),  §  1529.) 
County  of  Los  Angeles. 
The  People  of  the  State  of  California    to  any   Sheriff,  Constable, 
Marshal  or  Policeman  in  the  County  of  Los  Angeles: 


shirr,  the  warrant  shall  require  the 
officer  to  take  with  him  suitable  assist- 
ance, and  to  suffer  no  others  to  be  with 
him.  N.  H.  Pub.  Stat,  &  Sess.  L. 
(1901),  c.  251,  §  3. 

Return. —  In  Delaware,  the  warrant 
may  be  made  returnable  before  the 
magistrate  or  justice  issuing  it,  or  be- 
fore any  other  magistrate  or  justice, 
before  whom  it  shall  also  direct  to  be 
brought  the  person  or  thing  searched 
for,  if  found,  and  the  person  in  whose 
custody  or  possession  the  same  may  be 
found,  to  be  dealt  with  according  to 
law.     Del.   Rev.  Stat.  (1893),  p.  736,  c. 

97,  §  29. 

In  Maine,  the  search  warrant  shall 
be  made  returnable  like  other  warrants. 
Me.  Rev.  Stat.  (1883).  c.  132,  §  12. 

In  New  Hampshire,  the  warrant  shall 
require  the  officer  to  make  return  of  his 
proceedings  thereon,  with  the  inventory 
of  such  thingssought  as  shall  be  found, 
and  of  such  things  as,  being  liable  to 
seizure,  have  been  taken  by  him  and 
are  in  his  custody.  N.  H.  Pub.  Stat. 
&  Sess.  L.  (1901),  c.  251,  §  3. 

Sigpiatare.  —  The  warrant  must  be 
signed  by  the  magistrate  issuing  it. 
Ala.  Crim.  Code  (1896),  $5  5488;  Ariz. 
Pen.  Code  (1901),  §  1278;  Cal.  Pen. 
Code  (1901),  §  1523;  Idaho  Rev.  Stat. 
(1887),  §  8395 ;  Iowa  Code  (1897),  §  5550; 


Mont.  Pen.  Code  (1895),  §  2825;  Nev. 
Comp.  Laws  (1901),  §  4600;  Birds.  Rev. 
Stat.  N.  Y.  (1896),  p.  27S3,  §  7;  N.  Dak. 
Rev.  Codes  (1895),  §  8465;  Okla.  Stat. 
(1893),  ts  5386;  S.  Dak.  Stat.  (1901),  § 
8886;  Tenn.  Code  (1896),  §  7300;  Utah 
Rev.  Stat.  (1898),  §  5086.  And  the 
office  of  the  person  signing  the  war- 
rant must  be  designated.  Idaho  Rev. 
Stat.  (1887),  §  8395;  Iowa  Code  (1897), 
8  5550;  Mont.  Pen.  Code  (1895),  §  2825; 
Nev.  Comp.  Laws  (1901),  §  4600;  Birds. 
Rev.  Stat.  N.  Y.  (1896),  p.  2783,  §  7;  N. 
Dak.  Rev.  Codes  (1895),  g  8465;  Okla. 
Stat.  (1893),  ^  5386;  Utah  Rev.  Stat. 
(1898),  §  5086. 

Other  statutory  forms  are  set  out,  as 
follows:  Ariz.  Pen.  Code  (1901),  §  1274; 
Idaho  Rev.  Stat.  (1887),  g  8396;  Mont. 
Pen.  Code  (1895;,  i^  2825;  Nev.  Comp. 
Laws  (1900),  §  4601 ;  N.  Dak.  Rev.  Codes 
(1895),  §  8466;  Okla.  Stat.  (1893),  ^  5387; 
S.  Dak.  Stat.  (1901),  §  8887;  Utah  Rev. 
Stat.  (1898),  §  5087. 

1.  Alabama.  —  Crim.  Code  (1896),  § 
5488. 

See  also,  generally,  supra,  note  3, 
p.  950. 

2.  California.  —  Pen.  Code  (1901).  § 
1529,  provides  that  the  warrant  must 
be  in  substantially  the  above  form. 

See  also,  generally,  supra,  note  3, 
P-  950. 
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Proof  by  affidavit,  having  been  this  day  made  before  me  by 
{naming  every  person  whose  affidavit  has  been  taken),  that  {stating  the 
grounds  of  the  application,  according  to  section  1525  of  the  Penal  Code;  or, 
if  the  affidavit  be  not  positive,  say,  *'  that  there  is  probable  cause  for 
believing  that  "  —  stating  ground  of  the  application  in  the  same  manner) ; 
you  are  therefore  commanded,  in  the  day-time  {or  at  any  time  of  the  day 
or  night,  as  the  case  may  be,  according  to  section  1533  of  the  Penal  Code), 
to  make  immediate  search  on  the  person  of  Richard  Roe  (or  in  the 
house  situated  —describing  it,  or  any  other  place  to  be  searched,  with 
reasonable  particularity,  as  the  case  may  be),  for  the  following  prop- 
erty {describing  it  with  reasonable  particularity);  and  if  you  find  the 
same,  or  any  part  thereof,  to  bring  it  forthwith  before  me,  at  {stating 
the  place). 

Given  under  my  hand  and  dated  this  tenth  day  of  May,  a.  d.  one 
thousand  eight  hundred  and  ninety-nine. 

Abraham  Kent,  Justice  of  the  Peace 
{or  as  the  case  may  be). 

Form  No.  18276.' 

(Iowa  Code  (1897),  §  555i) 
County  of  Hardin,  } 
The  State  of  Iowa.  \ 
To  any  peace  officer  of  said  county: 

Proof,  by  affidavit,  having  been  this  day  made  before  me  by  {naming 
every  person  whose  affidavit  has  been  taken),  that  {stating  the  particular 
grounds  of  the  application  as  above  provided;  or,  if  the  affidavit  be  not 
positive,  say,  "that  there  is  probable  cause  for  believing  that" — stat- 
ing the  ground  of  the  application  in  the  same  manner);  you  are  therefore 
commanded,  in  the  day-time  {or  at  any  time  of  the  day  or  night,  as  pro- 
vided in  the  statute),  to  make  immediate  search  of  the  person  of  Rich- 
ard Roe  (or  in  the  house  situated — describing  it,  or  any  other  place 
to  be  searched,  with  reasonable  particularity,  as  the  case  may  be), 
for  the  following  property  {describing  it  with  reasonable  particularity); 
and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith 
before  me,  at  {stating  the  place). 

Dated  at  Abbott,  this  tenth  day  of  May,  a.  d.  \Z99. 

Abraham  Kent,  {official  title). 


State  of  Indiana, 

'      ^  ss 


Form  No.  18277.* 

(Horner's  Stat.  Ind.  (1901),  §  1621.) 

County  of  Broome.  \ 

To  any  Constable  of  said  county,  Greeting: 

Whereas,  there  has  been  filed  with  me  an  affidavit,  of  which  the 
following  is  a  copy:    {Here  copy  the  affidavit);  you  are,   therefore, 

1.  Iowa.  —  Code  (1897),  §  5551,  pro-  1621,  provides  that  a  warrant  for  search 
vides  that  the  warrant  may  be  substan-  substantially  in  the  above  form  shall 
tially  in  the  above  form.  be  deemed  sufficient. 

See  also,  generally,  supra,  note  3,  p.  See  also,  generally,  supra,  note  3,  p. 
950.  950. 

2.  Indiana.  —  Horner's  Stat.  (1901),  § 
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commanded,  in  the  name  of  the  state  of  Indiana.,  with  the  necessary 
and  proper  assistance,  in  the  day-time  or  in  the  night-time,  to  enter 
into  (^Here  describe  the  house  or  place  as  in  the  affidavit^,  and  there 
diligently  search  for  the  said  goods  and  chattels,  to  wit:  {^Here 
describe  the  articles  as  in  the  affidavit^;  and  that  you  bring  the  same, 
or  any  part  thereof  found  on  such  search,  forthwith  before  me,  at  my 
office,  to  be  disposed  of  according  to  law. 

Given  under  my  hand  this  tenth  day  of  May,  i899. 

fared  C.  Jocelyn,  Justice,     (seal) 

Form  No.  X8278.' 
(Birds.  Rev.  Stat.  N.  Y.  (1896).  p.  2783.  g8.) 

County  of  Albany  {or  as  the  case  may  be'). 

In  the  name  of  the  People  of  the  State  of  New  York. 
To  any  peace  officer  in  the  county  of  Albany  {or  as  the  case  maybe"): 

Proof  by  affidavit  having  been  this  day  made  before  me  by  {naming 
every  person  whose  affidavit  has  been  taken).,  that  {stating  the  particular 
grounds  of  the  application,  according  to  the  statute;  or,  if  the  affidavit  be 
not  positive,  say,  "that  there  is  probable  cause  for  believing  that" 
'—stating  the  groufids  of  the  application  in  the  same  manner). 

You  are  therefore  commanded,  in  the  day-time  {or  at  any  time  of 
the  day  or  night,  as  the  case  may  be,  according  to  the  statute),  to  make 
immediate  search  on  the  person  of  Richard  Roe  (or  in  the  building 
sitttated  —  describing  it,  or  any  other  place  to  be  searched,  with  reason- 
able particularity,  as  the  case  may  be),  for  the  following  property; 
{describing  it  with  reasonable  particularity);  and  if  you  find  the  same, 
or  any  part  thereof,  to  bring  it  forthwith  before  me,  at  {stating  the 
place). 

Dated  at  the  city  of  Albany  {or  as  the  case  may  be),  the  tenth  day  of 
May,  12,99. 

Abraham  Kent, 

Justice  of  the  Peace  of  the  city  (or  town) 

of  {as  the  case  may  be). 

Form  No.  18279.' 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  7123.) 

The  State  of  Ohio,  Allen  County,  ss.  : 

To  any  Constable  of  said  County,  Greeting: 

Whereas,  there  has  been  filed  with  me  an  affidavit,  of  which  the  fol- 
lowing is  a  copy:  {Here  copy  the  affidavit). 

These  are  therefore  to  command  you,  in  the  name  of  the  state  of 
Ohio,  with  the  necessary  and  proper  assistance,  to  enter,  in  the  day- 
time (or  in  the  night-time),  into  {Here  describe  the  house  or  place  as  in 
the  affidavit)  of  the  said  Richard  Roe,  of  the  township  of  Allentown,  in 

1.  New  York.  —  Birds.  Rev.  Stat.  2.  Ohio.  —  Bates'  Anno.  Stat.*  (1897), 
(1896).  p.  2783,  §8,  provides  that  the  §7123,  provides  that  a  warrant  sub- 
warrant  must  be  substantially  in  the  stantially  in  the  above  form  shall  be 
above  form.  deemed  sufficient. 

See   also,    generally,   supra,   note   3,         See   also,   generally,    supra,    note    3, 

p.  950.  p.  950. 
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the  county  aforesaid,  and  there  diligently  search  for  the  said  goods 
and  chattels,  to  wit:  (^Here  describe  the  articles  as  in  the  affidavit^  and 
that  you  bring  the  same,  or  any  part  thereof,  found  on  such  search, 
and  also  the  body  of  Richard  Roe,  forthwith  before  me,  or  some  other 
magistrate  of  the  county  having  cognizance  thereof,  to  be  disposed 
of  and  dealt  with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  May,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i82  8o.> 

(Hill's  Anno.  Laws  Oregon  (1892),  ^  i68r.) 
County  of  Lane. 

In  the  name  of  the  State  of  Oregon. 
To  any  Sheriff  or  Constable  of  the  County  of  Lane,  Greeting: 

Information  on  oath  having  been  this  'day  laid  before  me  {stating 
the  particular  grounds  of  the  application,  according  to  the  statute) ;  you  are 
therefore  hereby  commanded,  at  any  time  in  the  day  or  night,  to 
make  immediate  search  on  the  person  oi  John  Doe  (or  in  the  house 
situated —  describing  it,  or  any  other  place  to  be  searched,  with 
reasonable  particularity,  as  the  case  may  be),  for  the  following  ^xo^- 
%rty  (describing  it  with  reasonable  particularity');  and  if  you  find  the 
same,  or  any  part  thereof,  to  bring  it  forthwith  to  me,  at  (stating  the 
place). 

Dated  at  Acme,  this  tenth  day  of  May,  i899. 

Abraham  Kent,  Justice  of  the  Peace 
(or  as  the  case  may  be). 

Form  No.  18281.' 

(Tenn.  Code  (1896),  §  7301.) 
State  of  Tennessee,  \ 
Wilson  County.       \ 
To  the  Sheriff  or  any  Constable  of  said  County: 

Proof  by  affidavit  having  been  made  before  me  by  William  West, 
that  (stating  the  particular  grounds  of  the  application ;  or,  if  the  affidavit 
be  not  positive,  say,  "  that  there  is  probable  cause  for  believing  that  " 
—  stating  the  particular  grounds  of  the  application) ;  you  are  therefore 
hereby  commanded  to  make  immediate  search  on  the  person  of 
Richard  Roe  (or  in  the  house  of  Samuel  Short  or  in  the  house  situated — 
describing  it,  or  any  other  place  to  be  searched,  with  reasonable  par- 
ticularity, as  the  case  maybe),  for  the  following  property:  (describing 
it  with  reasonable  particularity);  and  if  you  find  the  same,  or  any  part 
thereof,  to  bring  it  forthwith  before  me,  at  (stating  the  place). 

This  tenth  day  of  May,  iS99. 

John  Doe,  J.  P.  of  Wilson  County. 

1.  Oregon. — Hill's  Anno.  Laws  (1892).  2.  Tennessee. —Code  (1896),  §  730I, 
§  16S1,  provides  that  the  warrant  may  provides  that  the  warrant  may  be  sub- 
be  substantially  in  the  above  form.  stantially  in  the  above  form. 

See  also,  generally,  supra,  note  3,  See  also,  generally,  supra,  note  3, 
p.  950.  p.  950. 

955  Volume  16. 


18282.  SEARCHES  AND  SEIZURES.  18284. 

3.  Return  to  Search  Warrant.^ 

Form  No.  1828a.' 
State  of  Michigan,  \ 
County  of  Kent.       \  ^^■ 

By  virtue  of  the  within  warrant,  I  searched  for  the  goods  and  chat- 
tels therein  named,  at  the  place  therein  directed  and  described,  and 
found  the  following,  to  wit:  {enumerating  the ni),  and  I  have  the  said 
goods  and  chattels  before  the  within  named  justice. 
Dated  at  Alaska  this  tenth  day  of  May,  iS99. 

William  West,  Constable. 


i  ss. 


State  of  North  Dakota,  , 

ss 


Form  No.  i82  83.> 

State  of  North  Dakota, 
County  of  Cavalier. 

I  hereby  certify  and  return  that  the  within  search  warrant  came 
into  my  hands  on  the  tenth  day  oi  May,  iS99,  at  ten  o'clock  a.  M.,and 
that  on  the  eleventh  day  oi  May,  iS99,  in  the  day-time  of  said  day,  I 
made  search  of  (stating  the  place  searched'),  as  therein  commanded, 
and  took  into  my  custody  the  following  described  personal  property 
named  in  the  search  warrant,  to  wit:  (describing  it);'^  John  Doe,  the 
applicant  for  the  within  search  warrant,  and  Richard  Roe,  the  person 
from  whose  possession  said  property  was  taken,  now  present  in  court. 

Charles  Hatch,  Sheriff. 

County  of  Cavalier.         ) 

I,  Charles  Hatch,  the  officer  by  whom  this  warrant  was  executed, 
do  swear  that  the  above  inventory  contains  a  true  and  detailed 
account  of  all  the  property  taken  by  me  on  the  within  warrant. 

Charles  Hatch.'^ 
Subscribed  and  sworn  to  before  me  this  eleventh  dav  of  May,  a.  d. 
xZ99. 

Abraham  Kent,  Justice  of  the  Peace. 

II.  BOTTLES  OR  BOXES  REGISTERED  PURSUANT  TO  STATUTE. 

Form  No.  18284.* 

Commonwealth  of  Massachusetts. 
To  the  Justices  of  the  Municipal  Court,  holden  in  the  City  oi  Boston, 
in  the  Charlestown  District,  for  the  transaction  of  criminal  busi- 
ness within  the  County  of  Suffolk: 
John  Doe,  of  the  city  of  Boston,  in  the  county  of  Suffolk,  in  behalf 

1.  For  forms  of  retorns  by  officers,  gener-  the  property  taken.  N.  Dak.  Rev. 
ally,  see  the  title  Service  ok  Writs  and    Codes  (1895),  i^  8473. 

Process.  6.  Verification.  —  The  officer  making 

2.  Michigan. — Comp.  Laws  (1897),  S  the  inventory  must  verify  it  by  affi- 
I1988.  davit,  and  this  affidavit  must  be  at  the 

S.  North  Dakota.  —  Rev.  Codes (1895),  foot  of  the  inventory.  N.  Dak.  Rev. 
t-  8473.  Codes  (1895).  i^  8473. 

4.  Written  Inventory.  —  The  return  6.  Massac hmftts.—'S,\ai\..  (1893),  c.  440. 
must   contain   a    written   inventory  of        See  also  generally,  supra,  note  i,  p. 

948. 
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of  the  commonwealth  of  Massachusetts,  on  oath  complains  that  he  is 
the  agent  of  (^stating  names  of  the  persons  composing  the  partnership),  all  of 
said  Boston,  who  are  doing  business  under  the  style  and  title  of  H'i/l- 
iam  West  df  Co.,  engaged  in  manufacturing,  bottling  and  selling 
soda-water,  mineral  and  aerated  waters,  ale,  beer  and  ginger  ale  in 
bottles  and  siphons  with  their  said  name  and  device,  together  with  the 
word  "registered  "  blown  and  produced  upon  said  bottles  and  also 
duly  registered  and  published  in  compliance  with  the  provisions  of 
section  i  of  chapter  440  of  the  acts  of  1893,  which  said  name  and 
device,  together  with  the  word  "  registered,"  are  as  follows  {^specifying 
name  and  device)',  that  your  complainant  has  reason  to  believe  and 
does  believe  that  the  following  personal  property,  to  wit:  ^fr-^.^w-va'/r^ 
bottles  of  the  value  of  fifty  dollars, yf//y  boxes  of  the  value  of  twenty 
dollars,  the  property  of  {stating  name  of  07i>ner)  aforesaid,  which  are 
then  and  there  marked  and  distinguished  with  the  name,  mark  and 
device  as  aforesaid,  are  in  the  possession  of  Richard  Roe,  of  said  Bos- 
ton, said  Richard  Roe  being  then  and  there  a  junk-dealer  {or  as  the 
case  may  be),  and  that  said  bottles  and  boxes  are  then  and  there 
secreted  and  concealed  in  the  building  situate  and  numbered  10  on 
Blank  street,  in  said  Boston,  and  within  the  judicial  district  of  said 
court,  and  prays  a  warrant  to  search  there  for  the  same. 

John  Doe. 
Suffolk,  ss.     Received  and  sworn  to  before  said  court  this  tenth  day 
oi  June,  in  the  year  of  our  Lord   one  thousand  eight  hundred  and 
ninety-nine. 

Calvin  Clark,  Clerk. 

III.  COUNTERFEIT  COIN. 

1.  Application  for  Search  Warrant. 

Form  No.  18285.' 

y  ss. 

The  complaint  and  information  of  Richard  Roe,  of  Carrollton,  in 
said  county,  made  before  Abraham  Kent,  Esq.,  one  of  the  justices  of 
the  peace  in  and  for  said  county,  on  the  tenth  day  of  May,  iS99,  who 
being  duly  sworn  upon  his  oath,  says  that  on  the  sixth  da.y  oi  May,  in 
the  year  aforesaid,  in  Carrollton  aforesaid,  in  the  county  aforesaid, 
ten  pieces  of  false,  forged  and  counterfeit  coin  and  money,  of  pewter, 
lead,  tin  and  zinc  and  other  mixed  metals,  in  the  similitude  of  the 
good,  legal  and  current  money  and  silver  coins  of  the  United  States, 
which  are  current  by  law  and  usage  in  this  state,  called  '■'■half  dol- 
lars," were  unlawfully  and  feloniously  forged,  made  and  counterfeited, 
with  intent  to  defraud  some  person,  body  politic  or  corporate,  by  some 
person  or  persons  unknown  to  affiant,  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state.  And  this  complainant  has  good 
cause  to  believe  that  the  said  counterfeit  coin  is  concealed  in  the 
house  of  {describing particularly  the  place)  in  the  city  of  Carrollton,  in 

1.  Illinois. — Starr  &  C.  Anno.  Scat.  See  also  generally,  supra,  note  i,  p. 
{1396),  c.  38,  par.  555.  948. 
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said  county  of  Greene,  and  that  his  reasons  for  the  said  belief  are  as 
follows:  (^Here  state  the  reasons  for  such  belief). 

Wherefore  he  prays  that  a  search  warrant  may  issue  according  to 
law. 

(^Signature  and  jurat  as  in  Form  No.  6673.) 


is,  ) 
r.    ]''• 


2.  Search  Warrant. 

Form  No.  1 8  2  8  6  .< 

State  of  Illinois, 
Greene  County. 

The  People  of  the  State  of  Illinois  to  the  Sheriff  or  any  Constable  of 
said  County,  Greeting: 

Whereas  Richard  Roe  hath  this  day  made  complaint  on  oath,  in 
writing,  before  me,  Abraham  Kent,  Esq.,  one  of  the  justices  of  the 
peace  of  said  county,  that  on  (^stating  the  offense  as  in  the  complaint); 
and  whereas  the  undersigned  is  satisfied  that  there  is  reasonable 
cause  for  such  belief: 

We  therefore  command  you  to  search,  in  the  day-time,  the  house 
of  (^Here  describe  particularly  the  house  to  be  searched),  and  to  bring  the 
said  ten  pieces  of  counterfeit  coin,  in  the  complaint  described,  when 
found,  and  the  person  or  persons  in  whose  possession  they  are  found, 
to  the  undersigned,  or  to  some  other  judge  or  justice  of  the  peace 
or  court  having  cognizance  of  the  case. 

Witness  the  said  Abraham  Kent,  Esq.,  at  Carrollton,  in  said  county, 
the  tenth  day  of  May,  a.  d.  \2>99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

IV.  DEAD  B0DY.2 

Form  No.  18287.' 

State  of  Indiana,  ) 

r    SS 

Posey  County.        f 

William  West,  being  duly  sworn,  on  his  oath  says,  that  he  has 
good  reason  to  believe  and  does  believe  that  a  dead  human  body 
{identifying  it)  was  procured  or  obtained  contrary  to  law  {state  how  it 

1.  Illinois. — Starr  &  C.  Anno.  Stat.  Horner's  Stat.  Ind.  (1901),  §  1624; 
(l8q6),  c.  33,  par.  555.  Bates'  Anno.   Stat.   Ohio  (1897),  ^  7128. 

See    also,    generally,  supra,  note    3,  Contrary  to    Law.  —  That    the    dead 

p.  950.  body  secreted  was  procured  or  obtained 

2.  Affidavit.  — The  application  to  contrary  to  law  must  be  alleged.  Hor- 
search  for  a  dead  body  must  be  by  ner's  Stat.  Ind.  (1901),  §  1624;  Bates' 
affidavit.     Horner's    Stat.    Ind.    (1901).  Anno.  Stat.  Ohio  (1897),  §  7128. 

§  1624;  Bates'  Anno.  Stat.  Ohio  (1897),  Describing  Premises.  —  The    building 

§  7128.  or  other  place  in  which   it  is   alleged 

Beqaisites  of  an  Affidavit,  Generally. —  that   the   dead  body  is  secreted    must 

For  the  formal  parts  of  an  affidavit  in  be     particularly     specified.      Horner's 

a   particular  jurisdiction   see   the  title  Stat.   Ind.  (1901),  ^  1624;  Bates'  Anno. 

Affidavits,  vol.  i,  p.  548.  Stat.  Ohio  (1897),  §  7128. 

Dead    Body    Secreted.  —  Affiant    must  3.  Indiana.  —  Horner's  Stat,  (igoi),  § 

show  in  his   affidavit  that  he  has  good  1624. 

reason    to   believe    and    does    believe  See    also,  generally,  supra,   note    2, 

that  a  dead  human  body  is  secreted  in  this  page, 
a  building  or  other  place  in  the  county. 
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was  procured  or  obtained  contrary  to  law),  and  is  secreted  in  a  certain 
building  in  said  county  of  Posey  {particularly  specifying  the  building). 

William  West. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  iS99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 


V.  EMBEZZLED  OR  STOLEN  PROPERTY. 

1.  Application  for  Search  Warrant.^ 

Form  No.  18288.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  599.  note  y.) 

The  State  of  Arkansas,  ^ 
County  of  Pulaski.  J 

I,  Samuel  Short,  do  solemnly  swear  that  certain  personal  property, 
to  wit,  {describing  it),  has  been  stolen  (or  embezzled)^  from  {stating 
from  whom  stolen  or  embezzled),  and  that  I  do  in  truth  suspect  that 
such  property  is  concealed*  in  the  house  occupied  by  one  Samuel 
Smith  {state  location  of  the  house),  in  the  county  of  Pulaski,  and  pray 
a  warrant  from  Abraham  Kent,  a  justice  of  the  peace,  to  search  said 
house,  in  the  day-\\m%.  Samuel  Short. 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  May,  ig02. 

Abraham  Kent,  J.  P. 

stolen  goods  in  his  dwelling-house  and 
other  outbuildings  and  barns  in  said 
Be(klehe?7i,  and  that  said  goods  are  now 
so  feloniously  concealed  and  secreted 
by  the  snidfohn  Anderson  in  his  dwell- 
ing-house, outbuildings  and  barns, 
against  the  peace  and  contrary  to  the 
statute  in  such  case  provided,  and  to 
the  damage  of  the  complainant  the 
sum  of  seventy-five  dollars.  And  the 
complainant  prays  that  process  may 
issue  to  search  for  said  stolen  goods, 
and  to  arrest  the  S2i\d,John  Anderson, 
that  he  may  be  examined  and  dealt 
with  according  to  law." 

2.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  §  1981. 

See  also,  generally,  supra,  note  i, 
p.  948. 

3.  Property  Stolen  or  Embezzled.  — 
That  personal  property  has  been  stolen 
or  embezzled  must  be  alleged.  Sand. 
&  H.  Dig.  Ark.  (1895),  g  1981. 

See  also,  generally,  supra,  note  I, 
p.  948. 

4.  Property  Concealed.  —  That  com- 
plainant suspects  that  the  property 
sought  is  concealed  in  some  particular 
house  or  place  must  be  alleged.  Sand. 
&  H.  Dig.  Ark.  (1895),  §  1981. 

See  also,  generally,  supra,  note  i, 
p.  948. 


1.  For  the  formal  parts  of  an  affidavit 
or  a  criminal  complaint  in  a  particular 
jurisdiction  see  the  titles  Affidavits, 
vol.  I,  p.  548;  Criminal  Complaints, 
vol.  5,  p.  930. 

Precedent.  —  In  Anderson  v.  Cowles. 
72  Conn.  335,  note,  this  form  of  com- 
plaint is  set  out: 

"  To  Frank  Stockman,  of  Bethlehem, 
justice  of  the  peace  for  Litchfield connty , 
comes  Truman  Cowles,  of  Hartford, 
Hartford  county.  State  of  Connecticut, 
and  complains,  as  well  in  the  name  of 
the  State  of  Connecticut  as  in  his  own 
name,  that  one fohn  Anderson,  of  Beth- 
lehem, in  said  county,  h&ivrcenjulyist, 
l?>Q4,  and  September  28,  \%g6,  at  said 
Bethlehem,  one  set  of  wagon  tires  about 
2  1-2  inches  wide,  one  wagon  pole 
(strengthened  with  iron  underneath), 
/  set  mowing-machine  whiffletrees,  2 
hay  forks,  j  or  ^  chains,  also  a  lot  of 
yellow  corn  in  the  ear,  of  the  proper 
goods  of  the  said  Truman  Cowles  and 
of  the  value  of  seventy-five  dollars,  then 
and  there  being,  with  force  and  arms, 
feloniously  did  steal,  take  and  carry 
away  from  and  out  of  the  possession  of 
the  said  complainant,  who  further  com- 
plains and  informs  that  he  has  good 
grounds  to  suspect  and  doth  suspect 
that  the  %2i\6.John  Anderson  hath  felo- 
niously  secreted   and   concealed    said 
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Form  No.  18289.' 

In  the  Justice's  Court  of  Pasadena  Township,  County  of  Los  Angeles, 
State  of  California. 
The  People  of  the  StaU^f ^California,  plaintiff,  i  ^^^^^^^  ^^^  ^^^^^^ 

\  W3.rr3.rit 

Richard  Roe,  defendant.  ) 

State  of  California,         \ 
County  of  Los  Angeles.  \ 

Personally  appeared  before  me,  this  tenth  day  of  May,  a.  d.  \<j01, 
John  Doe,  who  on  oath  makes  complaint  and  deposes  and  says,  that 
on  the  ninth  day  of  May,  a.  d.  \^01,  at  Pasadena,  in  the  county  of 
Los  Angeles,  state  of  California,  the  crime  of  larceny  was  committed, 
to  wit,  by  one  Richard  Roe  (whose  real  name  is  unknown  to  this 
complainant),  who  then  and  there  did  unlawfully  and  feloniously 
steal,  take  and  carry  away  {^H ere  particularly  describe  the  property  stoleri), 
of  the  value  oi  fifty  dollars,  and  of  the  personal  goods  and  property 
of  this  deponent,  the  said  John  Doe.  And  this  deponent  further 
deposes  and  says,  that  he  has,  and  there  is,  just,  probable  and  reason- 
able cause  to  believe,  and  that  he  does  believe,  that  said  goods 
and  property  are  now  concealed  in  the  house  of  (^particularly  describ- 
ing the  place  to  be  searched^,  in  this  county  of  Los  Angeles. 

All  of  which  is  contrary  to  the  form,  force  and  effect  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California.  And  this  complainant  prays 
that  a  search  warrant  may  issue  for  the  recovery  of  said  personal 
goods  and  property,  and  that  the  same  may  be  brought  before  a 
magistrate,  and  disposed  of  according  to  law.  John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  igOl. 

Abraham  Kent, 
Justice  of  the  Peace  of  said  Township. 
State  of  California,        \ 
County  of  Los  Angeles.  )      ' 

John  Doe,  being  duly  sworn  and  examined  upon  oath,  testifies  and 
says,  that  he  knows  the  contents  of  the  complaint  and  affidavit  on 
the  other  side  of  this  document;  that  on  the  ninth  day  of  May,  igOl, 
in  this  county  of  Los  Angeles,  the  property  described  in  said  com- 
plaint was  feloniously  taken  and  carried  away;  that  the  taking  was 
not  under  claim  of  right,  and  said  property  was  then  of  the  value  of 
fifty  dollars,  and  the  personal  property  of  Sdiid  John  Doe;  that  said 
property  was  taken  without  the  consent  of  said  owner;  that  there  is 
just,  probable  and. reasonable  cause  to  believe,  and  he  does  believe, 
that  said  property  is  now  concealed  in  the  house  of  {particularly 
describing  the  place  to  be  searched^',  that  the  charge  and  facts  set  forth 
in  said  complaint  and  affidavit  are  true,  to  the  best  of  his  knowledge 
and  belief.  John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  igOl. 

Abraham  Kent, 
Justice  of  the  Peace  of  said  Township. 

1.  California.  —  Pen.  Code  (1901),  §§  See  also,  generally,  supra,  note  i, 
1525.  1526.  P-  948- 
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Form  No.  z  8  2  9  o  J  I 

State  of  Connecticut,    \ 
County  of  Hartford.  ) 

To  Abrakam  Kent,  Esq.,  justice  of  the  peace  in  and  for  the  county 
of  Hartford,  comes  Samuel  Short,  of  Hartford,  in  the  county  of  Hart- 
ford, and  complains  (as  well  in  the  name  of  the  state  of  Connecticut 
as  in  his  own  name),  and  on  oath  informs  that  the  following  goods 
and  chattels,  to  wit,  {describing  them  particularly^,  of  the  value  of 
fifty  dollars,  the  property  of  the  said  Samuel  Short,  have,  within  five 
days  last  past,  by  some  person  or  persons  unknown  to  the  said  Samuel 
Short,  been  feloniously  taken,  stolen  and  carried  away  out  of  the 
possession  of  the  said  Samuel  Short,  at  Hartford  aforesaid,  and  that 
he  has  probable  cause  to  suspect,  and  does  suspect,  that  the  said 
goods,  or  part  thereof,  are  concealed  in  the  dwelling-house  oi  John 
Doe,  at  Hartford,  and  that  the  %^\di  John  Doe  did  feloniously  take, 
steal  and  carry  away  the  said  goods  and  chattels,  against  the  peace 
and  contrary  to  the  statute  in  such  case  made  and  provided,  and  to 
the  damage  of  the  complainant  the  sum  of  y?//y  dollars,  and  the  com- 
plainant prays  that  process  may  issue  to  search  for  said  goods  and 
to  arrest  the  said  John  Doe,  that  he  may  be  examined  and  dealt  with 
according  to  law. 

Dated  at  Hartford  this  tenth  day  of  May,  ig08. 

Samuel  Short. 
County  of  Hartford,  ss.  May  10,  a.  d.  i<)02. 

Personally  appeared  before  me  Abraham  Kent,  justice  of  the  peace 
for  said  county  of  Hartford,  Samuel  Short,  who  has  subscribed  the 
foregoing  complaint,  and  made  solemn  oath  to  the  truth  of  the  same, 
and  that  he  has  just  ground  to  suspect,  and  does  suspect,  that  the 
said  goods  were  taken  by  the  said  John  Doe,  and  that  they  are  secreted 
and  concealed  by  him  in  his  said  dwelling-house,  as  mentioned  in 
said  complaint. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18291.' 

(Fla.  Rev.  Stat.  (1892),  p.  894,) 
State  of  Florida, 
Marion  County, 
First  District. 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county, 
personally  came  John  Doe,  who,  being  duly  sworn,  says  that  on  the 
tenth  day  oi  June,  a.  d.  i?>99,  the  following  goods:  {Here  describe  the 
goods  particularly'),  were  feloniously  stolen,  taken  and  carried  away 
out  of  the  house  of  the  sa\d  John  Doe,  in  the  county  aforesaid,  and 
that  the  saXd  John  Doe  has  probable  cause  to  suspect,  and  does  sus- 
pect, that  the  said  goods,  or  part  thereof,  are  concealed  in  the  dwell- 
ing-house oi  Richard  Roe,  in  the  said  county  and  district. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  fifteenth  day  of  June,  a.  d. 
i%99.  Abraham  Kent,  Justice  of  the  Peace. 

1.  See,  generally,  jM/ra,  note  I,  p.  948.         See   also,  generally,  supra,    note    I, 

2.  Florida.  —  Rev.  Stat.  (1S92),  §  3006.     p.  948. 
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Form  No.  18292.' 
Georgia,  Baker  County. 

Personally  C3^m&  John  Doe,  who,  on  oath,  says  that  (^Here  describe 
the  property  particularly)  have  within  the  last  ten  days  been  feloniously 
stolen  and  carried  away  from  the  possession  of  this  deponent,  and 
that  deponent  verily  believes,  upon  probable  cause,  that  the  said 
stolen  goods  are  now  concealed  in  the  dwelling-house  oi  Richard  Roe, 
in  the  town  oi  Newton  and  county  oi  Baker,  and  said  state. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  June,  i899. 

Abraham  Kent,  J,  P. 

Form  No.  18293.' 

In  the  Justice's  Court  of  Blank  Precinct,  County  of  Shoshone,  State 
of  Idaho. 

John  Doe,  being  first  duly  sworn,  deposes  and  says:  That  he  is 
the  owner  of  (^Here  describe  the  property  particularly),  and  that  on  or 
about  the  tenth  day  oi  June,  iS99,  said  {specifying  nature  of  the  prop- 
erty) was  stolen  from  affiant,  and  affiant  further  believes  that  the  said 
(^specifying  nature  of  the  property)  was  stolen  by  one  Richard  Roe,  and 
is  now  concealed  or  secreted  in  {specifying  the  place  which  it  is  desired 
to  search).  Said  affiant  therefore  prays  that  a  search  warrant  may  be 
issued  and  that  said  {specifying  the  place)  be  searched  for  the  recov- 
ery of  said  stolen  property. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  June,  a,  d. 
\Z99. 

Abraham  Kent,  Justice  of  the  Peace. 


State  of  Illinois,  . 

'  ^  ss 


Form  No.  18294.* 

Greene  County,    j 

John  Doe,  being  duly  sworn,  says  that  on  or  about  the  tenth  day  of 
June,  A.  D.  1 899,  a  larceny  was  committed  of  the  following  described 
goods  and  chattels,  viz:  {particularly  describing  the  property),  which 
said  goods  and  chattels  are  the  property  of  this  affiant,  the  s^xdi  John 
Doe,  and  affiant  says  that  he  verily  believes  that  said  stolen  goods 
and  chattels,  or  a  portion  thereof,  are  now  concealed  in  {particularly 
describing  the  premises),  in  the  city  of  Carrollton,  in  said  county  of 
Greene.  This  affidavit  is  made  to  obtain  a  search  warrant  for  said 
stolen  goods. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  oi  June,  a.  d. 
1 899. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Georgia.  —  3  Code  (1895),  §  1243  See  also,  generally,  supra,  note  1, 
et  stq.  p.  948. 

See  also,  generally,  supra,  note  i,  3.  Illinois.  —  Sta.TX  &  C.  Anno.  Stat, 
p.  948.  (189C),  c.  38,  par.  554  ^•/j^j'. 

2.  Idaho. — Rev.  Stat.  (1887),  §  8390.         See   also,  generally,  supra,    note    I, 

p.  948. 
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Form  No.  18295.' 

State  of  Indiana.,  County  of  Posey.,  ss. 

John  Doe  svrears  that  he  believes,  and  has  good  cause  to  believe 
that  {specifically  describe  the  property'),  of  the  value  oi  fifty  dollars,  the 
property  of  said  affiant,  and  heretofore  feloniously  stolen  and  carried 
away  from  him,  are  concealed  in  or  about  the  {specifically  describe  the 
premises)  of  Richard  Roe.,  situated  in  the  township  of  Mount  Vernon, 
in  said  county. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  June,  i899. 

Abraham  Kent,  Justice,     (seal) 

Form  No.  18296.' 

Before  Abraham  Kent,  Esq.,  a  Justice  of  the  Peace  within  and  for 
Harrison  County,  Iowa. 
State  of  Iowa,        } 

r  ss 

Harrison  County.  \ 

John  Doe,  being  sworn,  on  oath  states  that  certain  personal  prop 
erty,  described  as  follows,  to  wit,  {specifically  describing  the  property), 
is  now  secreted  and  concealed  in  {specifically  describing  the  premises), 
and  that  the  said  property  was  stolen  (or  embezzled). 

Affiant  further  states  that  the  facts  relating  thereto  are  as  follows: 
{stating  the  facts). 

Affiant  therefore  asks  that  a  search  warrant  be  issued  commanding 
that  said  {specifying  the  premises)  be  searched  for  said  personal  prop- 
erty, as  by  law  provided. 

John  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  tenth  day 
oljune,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18297.* 

Commonwealth  of  Massachusetts. 
To  the  Justices  of  the  Municipal  Court  of  the  Charlestown  District 
of  the  City  of  Boston,  holden  in  said  District  for  the  transaction 
of  criminal  business  within  and  for  the  County  of  Suffolk: 
John  Doe,  of  Boston,   in  the  county  of  Suffolk,   in   behalf  of    the 
commonwealth  of  Massachusetts,  on  oath   informs   the  said  justices 
that  the  following  personal  property,  to  wit:  {specifically  describing  the 
property),  all  of  the  value  of  yf/'/y  dollars  2in^  fifty  cents,  the  property 
of  said  affiant,  John  Doe,  has,  within  thirty  days  now  last  past,  by 
some  person  or  persons  unknown  to  the  said  John  Doe,  been  feloni- 
ously taken,  stolen  and  carried  away  out  of  the  possession  of  the  said 
John  Doe,  at  Boston  aforesaid;  and  that  he  believes  that  said  property, 
or  a  part  thereof,  is  concealed  in  the   house  situate  and  numbered 

1.  Indiana,  —  Horner's  Stat.  (1901),  See  also,  generally,  supra,  note  i, 
§  1619  et  seq.  p.  948. 

See  also,  generally,  supra,  note  i,  3.  Massachusetts. — Rev.  Laws  (1902), 
p.  948.  c.  217,  §  I  et  seq. 

2.  Iowa.  —  Code  (l 897),  §  5545 //j<'^.  See   also,    generally,   supra,  note    I, 

p.  948. 
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10  on  Blank  street,  in  said  Boston,  and  within  the  judicial  district  of 
said  court,  and  prays  a  warrant  to  search  there  for  the  same. 

John  Doe. 
Suffolk,  ss.     Received  and  sworn  to  before  said  court   this  tenth 
day  oi  June,  in  the  year  of  our  Lord 'one  thousand  eight  hundred 
and  ninety-nine.  Calvin  Clark,  Clerk. 

Form  No.  18298.' 
(Miss.  Anno,  Code  (1892).  §  1497.) 

State  of  Mississippi,   Winston  County. 

Before  me,  Andrew  Sims,  a  justice  of  the  peace  of  said  county, 
Edward  Nolly  makes  oath  that,  on  or  about  the  tenth  day  of  June, 
iS92,  in  the  said  county,  a  box  of  candles  and  a  case  of  brogan  shoes, 
the  property  of  affiant,  of  the  value  of  one  hundred  dollars,  were 
feloniously  stolen,  taken  and  carried  away;  and  affiant  suspects 
Samuel  Miller  as  the  person  guilty  of  said  crime,  and  that  the  said 
stolen  articles,  or  some  of  them,  are  now  concealed  in  or  about  the 
dwelling-house,  or  outhouses  connected  therewith,  of  the  said  Samuel 
Miller,  in  said  county;  and  affiant  prays  a  search  warrant  to  search 
said  premises,  and  seize  the  said  goods  if  found,  and  also  the  body 
of  said  Samuel  Miller,  to  be  disposed  of  according  to  law. 

Edward  Nolly. 

Sworn  to  and  subscribed  before  me  iht  fifteenth  ddiy  oi  June,  i%92. 

Andrew  Sims,  J.  P. 
Form  No.  18299.^ 
State  of  Missouri,  \ 
County  of  Barton.  ) 

This  affiant,  y"^>^«  Smith,  states  that,  on  or  about  the  tenth  day  of 
June,  i899,  John  Jones  (or  some  person  unknoivn,  as  the  case  may  be) 
feloniously  took,  stole  and  carried  away  from  affiant,  in  Lamar  town- 
ship, in  the  county  of  Barton,  the  following  goods  and  chattels,  the 
property  of  affiant,  that  is  to  say:  (^Here  describe  particularly  the  goods 
and  chattels  stolen  or  embezzled^,  and  that  he  has  reasonable  grounds  to 
suspect  and  does  suspect  that  the  same  are  concealed  in  (^Here 
describe  particularly  the  place  of  conceahnent^,  in  the  township  and 
county  aforesaid. 

John  Smith. 

Subscribed  and  sworn  to  before  me  th\s fifteenth  <l2iY  oi  June,  i%99. 

A.  C.  Finnell,  Justice  of  the  Peace. 


Form  No.  18300.' 

In  the  County  Court  of  Colfax  County,  Nebraska. 
State  of  Nebraska,  \ 
County  of  Colfax.    \ 

John  Doe,  being  first  duly  sworn,  on  oath  says  that  on  or  about  the 


1.  Mississippi.  —  Anno.   Code  (1892),         See   also,   generally,   supra,    note  I, 
§  1497.  P-  948. 

See   also,    generally,    supra,   note    i,         3.  Nebraska.  —  Comp.  Stat.  (1899),  § 

p.  948.  7060  et  seq. 

2.  Missouri.  —  Rev.    Stat.  (1899),   §§        See  also,    generally,  supra,  note    i, 
2724-2726.  p.  948. 
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tenth  day  oi  June,  a.  d.  i895,  in  said  county,  the  following  described 
property  of  the  afifiant,  John  Doe,  to  wit:  {describing  the  property  par- 
ticularly), of  the  value  oi  fifty  dollars,  was  by  Richard  Roe  feloniously 
taken,  stolen  and  carried  away  from  the  premises  of  the  said  John 
Doe  in  said  county.  Affiant  further  states  that  he  verily  believes 
that  said  property  is  now  concealed  in  {describing  the  place  of  conceal- 
ment) by  the  said  Richard  Roe,  in  the  county  of  Colfax,  Nebraska. 

John  Doe. 
Subscribed  in  my  presence,  and  sworn  to  before  me,  this,  fifteenth 
day  oi  June,  iS99.  John  Marshall,  County  Judge. 

Form  No.  18301  .* 

State  of  New  York,  ) 
County  of  Suffolk,      v  ss. 
Town  of  Huntington.  ) 

John  Doe,  being  duly  sworn,  doth  depose  and  say  that  on  the  tenth 
day  oi  June,  i899,  at  the  town  of  Huntington  in  the  said  county, 
certain  personal  property  belonging  to  this  deponent,  described  as 
follows,  viz:  {describing  the  property  particularly),  which  is  of  the  value 
oi  fifty  dollars,  was  stolen,  feloniously  taken  and  embezzled  from  this 
deponent,  and  this  deponent  says  there  is  probable  cause  to  believe 
that  said  property  has  been  stolen  or  embezzled  by  Richard  Roe,  and 
that  said  property  is  now  concealed  in  the  dwelling-house  No.  10 
Blank  street,  in  the  village  oiNorthport,  in  the  said  connty  oi  Suffolk. 

Wherefore,  a  warrant  is  applied  for  to  search  for  the  same,  pur- 
suant to  the  provisions  of  the  code  of  criminal  procedure. 

John  Doe. 

Sworn  to  before  me  this  fifteenth  day  oi  June,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18302.* 

State  of  North  Carolina,  \      Before  Abraham  Kent,  a  Justice  of  the 
Mecklenburgh  County.       f  Peace. 

The  State  of  North  Carolina 
against 
Richard  Roe. 
North  Carolina,  \ 

r   SS 

Mecklenburgh  County,  f 

John  Doe,  of  Davidson,  being  duly  sworn,  deposes  and  complains 
before  me,  Abraham  Kent,  a  justice  of  the  peace  of  said  county,  that 
on  or  about  the  tenth  day  oi  June,  i899,  at  said  Davidson,  in  said 
county  of  Mecklenburgh,  divers  goods  and  chattels,  to  wit:  {^describing 
them  particularly),  of  the  value  of  y?/"/)'  dollars,  were  feloniously  stolen, 
taken  and  carried  away  from  the  possession  of  the  said  John  Doe,  and 
the  said  John  Doe  further  deposes  that  he  believes  the  said  {specifying 
the  property),  or  a  part  thereof,  to  be  concealed  in  the  dwelling-house  of 
one  Richard  Roe,  situated  in  {describe  situation  of  the  premises). 

\.  New  York.  — Qoo^'s  Pen.  Code  2.  North  Carolina.— Z06.C  (1883),  §§ 
(iQOi),  §7q2.  1171,  1172- 

See  also,  generally,  supra,  note  i,  See  also  generally,  supra,  note  i, 
p.  948.  P-  948. 
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And  the  ^dXA  John  Doe  on  his  oath  further  deposes  that  the  grounds 
for  his  suspicion  are  as  follows,  viz:  {stating  the  grounds  for  suspicion). 

And  the  said  John  Doe  prays  that  a  precept  may  issue  to  make  a 
search  for  the  said  (^specifying  the  property),  in  the  dwelling-house  of 
the  said  Richard  Roe,  according  to  the  statute  in  such  case  made  and 
provided,  John  Doe. 

Sworn  to  and  subscribed  before  me  thXs  fifteenth  day  oi  June,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18303.' 

The  State  of  Ohio,  \  r,  ,    ,.  r^         ,  . 
Vinton  County,  ss.  [  ^^^"^'  Township. 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  personally  appeared  John  Doe,  who  being  duly  sworn  accord- 
ing to  law,  deposeth  and  saith  that  on  or  about  the  tenth  day  oi  June, 
A.  D.  18PP,  at  the  county  of  Vinton  aforesaid,  the  following  goods  and 
chattels,  to  wit:  {describing  them  particularly),  were  by  some  person 
or  persons  feloniously  taken,  stolen  and  carried  away  out  of  the  house 
or  from  the  premises  oi  John  Doe,  of  said  county. 

This  affiant  further  says  that  he  believes  and  has  good  cause  to 
believe  that  the  said  goods  and  chattels  are  concealed  by  one  Richard 
Roe,  in  the  {describing  the  place  of  concealment),  in  the  township  of 
Zaleski,  in  the  county  aforesaid. 

And  further  this  affiant  saith  not.  John  Doe. 

Sworn  to  and  subscribed  before  me  this  fifteenth  day  oi  June,  a.  d. 
i?>99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18304.* 

State  of  Tennessee,  Maury  County. 

Personally  appeared  before  me,  Abraham  Kent,  an  acting  justice  of 
the  peace  for  said  county  oi  Maury,  John  Doe,  and  makes. oath  in  due 
form  of  law  that  on  the  tenth  day  of  June,  i899,  there  was  stolen  or 
taken  from  him  the  following  described  property,  to  wit:  {describing  the 
property),  and  said  John  Doe  has  reasonable  cause  to  believe  the  above 
described  property  to  be  in  the  possession  of  Richard  Roe,  in  the 
dwelling-house  located  {stating  location  of  the  premises). 

John  Doe. 

Sworn  and  subscribed  to  before  me  thxs  fifteenth  day  oi  June,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1830s.* 

The  State  of  Texas,  \  ^^-  /^^l   ,    ^       ^ 
county  of  ^.,«W[  If, /-^-;Co""- 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  See  also,  generally,  supra,  note  i,  p. 
§  7120  if/  seq.  948. 

See  also,  generally,  supra,  note  i,  3.  Texas. — Code  Crim.  Proc.  (1895), 
p.  948.  art.  349. 

2.  Tennessee.  —  Code  (1896),  §  7296.  See  also,  generally,  supra,  note  I,  p. 

948. 
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Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  personally  appeared  John  Doe,  who,  being  by  me  duly  sworn, 
on  his  oath  deposes  and  says  that  heretofore,  to  wit,  on  or  about  the 
tenth  day  oi  June,  a.  d.  i899,^  in  said  county  and  state,  the  following 
described  personal  property  owned  by  him,  to  wit:  {describing  the  prop- 
erty')^ oi  the  value  of  ^y/y  dollars,' was  fraudulently  taken  from  his 
possession  without  his  consent,  with  the  intent  to  deprive  him  of  the 
value  thereof,  and  to  appropriate  the  same  to  the  use  and  benefit  of 
the  person  taking  it;  that  he  suspects  one  Richard  Roe^  of  being  the 
thief  of  said  property,  and  has  good  ground  to  believe  that  said  prop- 
erty was  so  stolen,  as  aforesaid,  by  him,  and  that  the  same  is  now  con- 
cealed by  the  said  Richard  Roe  in  (^stating  the  place  of  concealment),^ 
situated  in  said  county,  wherefore  he  asks  that  a  warrant  to  search 
for  and  seize  the  said  property  be  forthwith  issued,  in  accordance 
with  the  law  in  such  cases  provided. 

John  Doe. 

Sworn  to  and  subscribed  before  me  on  this  tht  fifteenth  day  of  June, 
A.  D.  iS99. 

Abraham  Kent,  Justice  of  the  Peace, 

Precinct  No.  1,  Freestone  County. 


t  ss. 


Form  No.  18306.* 

State  of  Wisconsin, 
.Pierce  County. 

John  Doe,  of  the  town  of  Prescott,  county  of  Pierce  and  state  of 
Wisconsin,  makes  complaint  in  writing,  on  oath,  to  the  undersigned, 
Abraham  Kent,  a  magistrate  of  the  town  of  Prescott,  county  of  Pierce 
and  state  of  Wisconsin,  authorized  by  law  to  issue  warrants  in  criminal 
cases,  and  says  that  on  th&  tenth  day  oi  June,  a.  d.  i899,  in  said 
county,  certain  personal  property  of  the  said  John  Doe,  to  wit, 
{describing  the  property),  of  the  value  of  fifty  dollars,  was  stolen  and 
feloniously  taken  from  the  said  John  Doe,  in  the  town  of  Prescott,  in 
said  county,  and  that  he  believes  that  the  said  property,  or  some 
part  thereof,  is  concealed  in  the  {stating  the  place  of  concealment),  situ- 
ated in  the  town  of  Prescott,  in  said  county,   and  he  prays  that  a 

1.  Time,  as  near  as  may  be,  when  the  be  stated,  or,  if  his  name  be  unknown, 
property  is  alleged  to  have  been  stolen,  a  description   of  the   accused  must  be 
must  be  stated.     Tex.  Code  Crim.  Proc.  given,    or   it   must  be   stated  that  the 
(1895),  art.  349.  person  who  stole  or  concealed  the  prop- 
See  also,  generally,  supra,  note  i,  p.  erty  is    unknown.     Tex.    Code    Crim. 

948.  Proc.  (1895),  art.  349. 

2.  Kind  of  property  stolen  must  be  See  also,  generally,  supra,  note  i,  p, 
stated.     Tex.  Code  Crim.  Proc.  (1895),     948. 

art.  349.  5.  Place  where  the  property  is  alleged 

See  also,  generally,  j«/ra,  note  i,  p.  to  be  concealed  must  be  stated.     Tex. 

948.  Code  Crim.  Proc.  (1895],  art.  349. 

3.  Probable  value  of  the  property  See  also,  generally,  j«/ra,  note  i.  p. 
stolen   or    concealed    must   be   stated.  948, 

Tex.  Code  Crim.  Proc.  (1895),  art.  349.  6.  Wisconsin.  — 'S^r.z.K.  (1898),  §  4839  et 

See  also,  generally,  supra,  note  i,  p.  seq. 

948.  See   also,  generally,  supra,    note    i, 

4.  Name   of  person  aecnsed  of  having  p.  948. 
stolen  or  concealed   the   property  must 
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search  warrant  may  be    forthwith   issued   to  search  the  aforesaid 
{stating  the  premises)  for  said  property. 

John  Doe. 
Subscribed   and   sworn  to  before   me  this  fifteenth  day  of  June, 
A.  D.  18.99. 

Abraham  Kent,  Justice  of  the  Peace. 

2.  Search  Warrant. 

a.  In  General. 

Form  No.  18307.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  600,  note.) 

{Venue  and  address  as  in  Form  No.  8912.)'^ 

Whereas,  complaint  has  been  made,  on  oath,  before  the  under- 
signed, one  of  the  justices  of  the  peace  in  and  for  the  county  of 
Pulaski,  by  Samuel  Short,  that  certain  personal  property  of  {stating 
whose  property  it  is),  to  wit,  {describing  the  property  particularly)^  had 
been  stolen  (or  embezzled),  and  that  the  said  complainant  suspects 
that  such  property  is  concealed  in  the  house  occupied  by  {stating 
name  of  the  occupant)  in  said  county*  {or  in  any  other  place,  specifically 
describing  it);  and 

Whereas,  being  satisfied  that  there  is  reasonable  ground  for  such 
suspicion,  you  are  therefore  hereby  commanded*  to  search  the  said 
place  above  mentioned,  where  such  property  is  suspected  to  be  con- 
cealed, in  the  day-X.\m.t,  and  to  bring  such  property,  or  any  part 
thereof  which  may  be  found,  before  me,  the  said  justice,  forthwith. 
Hereof  fail  not,  and  make  return  of  this  writ. 

Given  under  my  hand  this  tenth  day  of  May,  jg02. 

Abraham  Kent,  J.  P. 

Form  No.  18308.* 

State  of  Colorado,        ) 
County  oi  Arapahoe.  \ 

The  People  of  the  State  of  Colorado  to  any  Constable  of  said  County, 
Greeting: 


\.  Arkansas. —  Sand.  &  H.  Dig.  (1894),  concealed  shall  be  designated.     Sand. 

§  1982.  &  H.  Dig.  Ark.  (1894),  §  1982. 

See    also,  generally,    supra,  note    3,  See   also,   generally,    supra,    note    3, 

p.  950.  p.  950. 

2.  Address.  —  The  warrant  shall  be  6.  Command. — The  warrant  shall  corn- 
directed  to  the  sheriff  of  the  county  or  mand  the  officer  to  search  the  place 
to  any  constable.  Sand.  &  H.  Dig.  where  the  property  is  suspected  to  be 
Ark.  (1894),  §  1982.  concealed,  in  the  day-time,  and  bring 

See   also,    generally,  supra,    note    3,  such    property    before   the    magistrate 

p.  950.  issuing  the  warrant.     Sand.  &  H.  Dig. 

3.  Description  of  Property.  —  The  prop-  Ark.  (1894),  ^  1982. 

crty  sought   shall   be  particularly  de-  See    also,   generally,   supra,  note    3, 

scribed.    Sand.  &  H.  Dig.  Ark.  (1894),  p.  950. 

§  1982.  6.  Colorado.  —  Mills'     Anno.     Stat. 

See    also,  generally,    supra,  note    3,  (1891),  §  1492. 

p.  950.  See   also,  generally,    supra,   note   3, 

4.  Description  of  Premises.  —  The  place  p.  950. 
where  the  property  is  suspected  to  be 
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Whereas  Samuel  Short  hath  this  day  made  complaint  on  oath, 
before  me,  Abraham  Kent,  Esq.,  one  of  the  justices  of  the  peace  of 
said  county,  that  on  the  tenth  day  oiMay,  igOl,  in  the  county  afore- 
said, divers  goods  and  chattels  of  the  said  Samuel  Short,  that  is  to  say 
(^particularly  describing  them'),  were  feloniously  stolen,  taken  and 
carried  away  by  some  person  or  persons  unknown  (or  by  one  Richard 
Roe),  and  deponent  does  verily  believe  that  the  said  goods  and  chat- 
tels, or  some  part  thereof,  are  concealed  in  the  dwelling-house  now 
occupied  by  said  Richard  Roe,  situate  (^particularly  describing  it),  in 
the  said  county. 

We  therefore  command^  you,  with  the  necessary  and  proper  assist- 
ance, to  enter,  in  the  day-time,  into  the  said  dwelling-house  and 
there  diligently  search  for  the  said  goods  and  chattels;  and  if  the 
same,  or  any  part  thereof,  be  found  upon  such  search,  that  you  bring 
the  goods  and  chattels  so  found  before  the  said  justice,  to  be  dis- 
posed of  according  to  law. 

Witness  the  sz\d.  Abraham  Kent,  Esq.,  dit  Abbott,  in  the  said  county, 
the  eleventh  day  oi May,  igOl. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 


I.  \  ^'- 


Form  No.  18309.' 

State  oi  Michigan, 

County  oi  Montcalm. 

To  the  Sheriff  or  any  Constable  of  said  County,  Greeting:^ 

V^\\txt2L%,  John  Doe,  of  the  township  of  Stanton,  in  said  county, 
hath  this  day  made  complaint  on  oath,  before  me,  a  justice  of  the 
peace  of  the  township  of  Stanton,  in  said  county,  that  the  following 
goods  and  chattels  of  him,  the  said  John  Doe,  to  wit,  (  describing  the 
property),'^  were,  on  or  about  the  tenth  day  oi  June,  a.  d.  \^99,  at  the 
township  oi  Stanton,  in  said  county,  feloniously  stolen,  taken  and 
carried  away  from  his  possession,  by  some  person  or  persons  to  him 
unknown,  and  that  he  has  just  and  reasonable  cause  to  believe  said 
goods  and  chattels,  or  some  portion  of  the  same,  are  concealed  in  the 
(^specifying  with  particularity  the  alleged  place  of  concealment),^  in  the 
township  of  Stanton,  in  said  county.  And  it  appearing  to  me,  the  said 
justice,  from  the  complaint  and  oath  aforesaid,  that  said  goods  or 

1.  Command.  —  The  warrant  shall  com-     of    the    county.     Mich.    Comp.    Laws 
mand    the    officer    to    search  the  place     (1S97),  §  1988. 

where  the  property  sought  to  be  seized  See   also,    generally,  supra,    note   3, 

is    suspected    to   be  concealed,    in    the  p.  950. 

day-time,  and   to  bring  such   property  4.  Description  of  Property.  —  The  prop- 
before  the  magistrate  issuing  the  war-  erty  or  other  things  to  be  searched  for 
rant.     Sand.    &   H.    Dig.   Ark.    (1894),  must    be    designated    and    described. 
^  1982;  Mills'  Anno.  Stat.  Colo.  (1891),  Mich.  Comp.  Laws  (1897),  g  19S8. 
§  1492.  See    also,    generally,  supra,    note    3, 

See   also,   generally,    supra,   note   3,  p.  950. 

p.  950.  6.  Description  of  Premises.  —  The  place 

2.  Michigan,  —  Comp.  Laws  (1897),  §  where    the   stolen    property    or    other 
I1986.  things    are    believed    to    be    concealed 

See   also,    generally,    supra,    note   3,  must    be    designated    and    described, 

p.  950.  Mich.  Comp.  Laws  (1897),  §  1988. 

3.  Address.  —  The  warrant  shall  be  See  also,  generally,  supra,  note  3, 
directed  to  the  sheriff  or  any  constable  p.  950. 
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chattels  have  been  stolen  as  aforesaid;  and  I  being  satisfied  that 
there  is  a  reasonable  cause  to  believe  that  the  same,  or  some  portion 
thereof,  are  now  concealed  in  the  said  (^specifying  the  place  of  conceal- 
ment^; you  are  therefore  hereby  commanded,^  in  the  name  of  the 
people  of  the  state  oi  Michiga?i,  to  enter  in  and  upon  said  described 
premises,  in  the  day-time,  and  there  make  diligence  search  for  said 
goods,  and  if  the  same,  or  any  part  thereof,  be  found,  that  you  bring 
the  same  before  me,  to  be  disposed  of  according  to  law. 

Given  under  my  hand  and  seal  zX  Stanton,  in  said  County  oi  Mont- 
calm, th\s> fifteenth  day  oi  June,  iS99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 


'^  \  ss. 


Form  No.  18310.^ 

State  of  Missouri, 
County  of  Barton. 

The  State  of  Missouri  to  the  Sheriff  of  the  County  of  Barton,  or  to 
the  Constable  of  the  Township  of  Lamar,  in  the  County  afore- 
said. Greeting  :3 
Information  having  this  day  been  given  to  M.  W.  Henry,  Esq., 
one  of  our  justices  of  the  peace  within  and  for  Lamar  township,  in 
the  county  of  Barton,  by  William  Smith,  that  the  following  goods 
and  chattels,  the  property  of  said  William  Smith,  that  is  to  say  (^Here 
describe  the  property  particularly'),^  were,  on  or  about  the  tenth  day  of 
June,  iS99,  by  Samuel  Johnson  (or  by  some  person  unknowti),  feloniously 
taken,  stolen  and  carried  away  from  said  William  Smith,  in  the  county 
aforesaid,  and  that  the  said  William  Smith  has  reasonable  ground  to 
suspect,  and  does  suspect,  that  the  said  goods  are  concealed  (^Here 
describe  the  place  of  concealment  particularly'),^  in  the  township  and 
county  aforesaid:  these  are,  therefore,  to  command®  you  to  enter,  in 
the  day-time,  into  (^describing  the  place  of  concealment),  in  the  township 
and  county  aforesaid,  and  there  diligently  search  for  the  said  goods 
and  chattels;  and  if  the  same  be  found,  or  any  part  thereof,  to  bring 
such  as  may  be  found  before  the  said  justice,  at  his  office  in  the 

1.  Command.  —  The  warrant  shall  4.  Description  of  Property.  —  The  prop- 
command  the  officer  to  search,  in  the  erty  shall  be  particularly  described, 
day-time,  the  house  or  place  where  the     Mo.  Rev.  Stat.  (1899).  §  2725. 

stolen    property    or    other    things    for  See    also,    generally,    supra,   note    3. 

which  he  is   required  to  search  are  be-  p.  950. 

lieved  to  be  concealed  and  to  bring  such  6,  Description  of  Premises.  —  The  place 

property  or   other    things    before  the  where  the  property  is  suspected  to  be 

magistrate  issuin'g  the  warrant.    Mich,  concealed    must    be  designated.      Mo. 

Comp    Laws  (1897),  §  £988.  Rev.  Stat.  (1899),  §  2725. 

See   also,    generally,    supra,  note   3,  See   also,  generally,   supra,    note   3, 

p.  950.  p.  950- 

2.  Missouri.  —  Rev.  Stat.  (1899),  §  6.  Command,  —  The  warrant  shall 
2724  et  seq.  command  the  officer  to  search  the  place 

See   also,    generally,   supra,   note   3,  where  the  property  is  suspected  to  be 

p,  950.  concealed,  in  the  day-time,  and  to  bring 

3.  Address,  — The  warrant  shall  be  the  property  before  the  magistrate  is- 
directed  to  the  sheriff  of  the  county  or  suing  the  warrant.  Mo,  Rev.  Stat, 
to  any  constable  of  the  township.     Mo.  (1899),  §  2725. 

Rev.  Stat.  (1899),  i;  2725.  See   also,    generally,    supra,   note    3, 

See    also,  generally,    supra,    note    3,     p.  950. 
p.  950. 
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township  and   county  aforesaid,  without  delay,  to   be  disposed  of 
according  to  law;  and  have  you  then  and  there  this  writ. 
Witness  my  signature  \.\\\s  fifteenth  day  oi  June,  iS99. 

M.  W.  Henry,  Justice  of  the  Peace. 

Form  No.  i  83  1 1 ,' 

(Hill's  Anno.  Laws  Oregon  (1892),  §  1681.) 

State  of  Oregon,  \  ^^ 
County  of  Lane.  \ 

In  the  name  of  the  State  of  Oregon 
To  any  Sheriff  or  Constable  of  the  County  of  Lane,  Greeting: 

Information,  on  oath,  having  been  this  day  laid  before  me  that 
{stating  the  facts  as  to  the  larceny  or  embezzlement  and  concealment  of  the 
property  as  in  the  application'),  you  are  therefore  hereby  commanded,  at 
any  time  in  the  day  or  night,  to  make  immediate  search  on  the  person 
of  Richard  Roe  (or  in  the  house  situated  —  describing  it,  or  any  other 
place  to  be  searched,  with  reasonable  particularity),  for  the  following 
property,  to  wit:  {describing  it  with  reasonable  particularity);  and  if  you 
find  the  same,  or  any  part  thereof,  to  bring  it  forthwith  to  me,  at 
{stating  the  place). 

Dated  at  Acme,  in  the  County  of  Lane  and  State  of  Oregon,  this 
tenth  day  oi  June,  a.  d.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18312.* 

(Utah- Rev.  Stat.  (1S98),  §  5087.) 

State  of  Utah,  \ 

County  of  Salt  Lake.  J 

The  State  of  Utah  to  any  Sheriff,  Constable,  Marshal  or  Policeman  in 
the  County  of  Salt  Lake: 

Proof  by  affidavit  having  been  this  day  made  before  me  by  {naming 
every  person  whose  affidavit  has  been  taken)  that  {or,  if  the  affidavit  is  not 
positive,  say,  "  that  there  is  probable  cause  for  believing  that  ")  {stating 
the  facts  as  to  the  larceny  or  embezzlement  and  concealment  of  the  property 
as  in  the  affidavit)',  you  are  therefore  commanded,  in  the  day-time  {or 
at  any  time  of  the  day  or  flight,  as  the  case  may  be),  to  make  immediate 
search  on  the  person  of  Richard  Roe  (or  in  the  house  situated — 
describing  it  with  reasonable  particularity)  for  the  following  property 
{describing  it  ivith  reasonable  particularity);  and  if  you  find  the  same, 
or  any  part  thereof,  to  bring  it  forthwith  to  me,  at  {stating  the  place). 

Given  under  my  hand  and  dated  this  tenth  day  oi  June,  a.  d.  i89P. 

Abraham  Kent,  Justice  of  the  Peace. 

1.   Oregon.  —  If    the    magistrate    be         See    also,    generally,  supra,    note    3, 

satisfied  that  there  is  probable  cause  to  p.  950. 

believe  in  the  existence  of  the  grounds        2.   Utah.  — The  warrant  must  be  sub- 

of  the   application,  he   must   issue  the  stantially  in  the  form  given  in  the  text. 

warrant,  which   must   be  substantially  Rev.  Stat.  (1S9S),  g  5087. 
in  the  form  set  out  in  the  text.     Hill's         See  also,    generally,   supra,    note   3, 

Anno.  Laws  (1892),  §  1681.  p.  950. 
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b.  Fop  Search  in  Night-time. 

Form  No.  i  8313.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  600.  note.) 

{Venue  and  address  as  in  Form  No.  8912.') 

Whereas  complaint  has  been  made  on  oath  before  the  under- 
signed, one  of  the  justices  of  the  peace  in  and  for  the  county  of 
Pulaski,  hy  John  Doe,  that  certain  personal  property  of  the  said  _/^//« 
Doe,  to  wit,  {describing  the  property  particularly),  has  been  stolen  (or 
embezzled)  and  is  concealed  in  the  house  occupied  by  Richard  Roe,  in 
the  city  of  Little  Rock,  in  said  county  {or  in  any  other  place,  particu- 
larly describing  it);  and  whereas  positive  proof  has  been  made  before 
me,  the  said  justice,  that  such  property,  or  part  thereof,  is  there  con- 
cealed; you  are  therefore  hereby  commanded  to  search  the  said  place, 
in  the  day-time  or  in  the  night-time,  and  to  bring  such  property,  or 
any  part  thereof  which  may  be  found,  before  me,  the  said  justice, 
forthwith.     Hereof  fail  not,  and  make  return  of  this  writ. 

Given  {concluding  as  in  Form  No.  18S07). 

e.  And  for  Arrest  of  Person  Complained  Against. 

Form  No.  183  14.' 

To  the  Sheriff  of  the  County  of  Hartford,  his  Deputy,  or  either  of 
the  Constables  of  the  Town  of  Hartford,  within  said  County, 
Greeting: 

Whereas  it  appears  to  me,  Abrahatn  Kent,  a  justice  of  the  peace 
for  the  county  of  Hartford,  by  the  information,  on  oath,  of  Samuel 
Short,  of  Hartford  dilortssLxA,  in  the  county  aforesaid,  that  the  follow- 
ing goods,  to  wit:  {describing  them  particularly),  have,  within  yf?/<r  days 
last  past,  been  taken,  stolen  and  carried  away  out  of  the  house  of  the 
said  Samuel  Short,  a.t  Hartford  a.foTesa.'\d,  in  the  county  aforesaid,  and 
that  the  said  Samuel  Short  has  probable  cause  to  suspect  and  does 
suspect  that  the  said  goods,  or  part  of  them,  are  in  the  dwelling-house 
of  /ohn  Doe,  of  said  Hartford,  in  said  county. 

These  are  therefore,  by  authority  of  the  state  of  Connecticut,  to 
authorize  and  command  you,  with  necessary  and  proper  assistance,  to 
enter,  in  the  day-time,  into  the  dwelling-house  of  the  said  John  Doe, 
at  Hartford  aforesaid,  and  there  diligently  to  search  for  the  said 
goods,  and  if  the  same,  or  any  part  of  them,  shall  be  found  upon 
such  search,  that  you  bring  the  goods  so  found,  and  also  the  body  of 
the  said  John  Doe,  if  he  can  be  found  within  your  precinct,  before 
me  or  some  other  justice  of  the  peace  for  said  county,  to  be  disposed 
of  and  dealt  with  according  to  law. 

Dated  at  Hartford  this  tenth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Arkansas.  —  If  there    be  positive     the  night-time.     Sand.  &  H.  Dig.  (1894), 
proof  that  any  property  stolen  or  em-     §  1983. 

bezzled  is  concealed  in  any  particular         See  also,  generally,  supra,  note  3,  p. 
house  or  place,  the  warrant  may  order    950. 

the  searching  of  such  house  or  place  in         2.  Connecticut.  — Const.,  art.  i,  §  8. 
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Form  No.  18315." 

(Fla.  Rev.  Slat.  (1892),  p.  897.) 
State  of  Florida,  ' 
Dade  County, 
First  District. 

In  the  name  of  the  State  of  Florida. 
To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas  John  Doe  has  this  day  made  oath  before  me  that  the 
following  goods,  to  wit,  {Here  describe  the  goods  as  in  the  affidavit),  on 
t\\Q  Jirst  day  oi  June,  iS99,  were  feloniously  stolen,  taken  and  carried 
away  out  of  the  house  of  the  said  John  Doe,  in  the  county  aforesaid, 
and  that  he,  the  said  John  Doe,  has  probable  cause  to  suspect,  and 
does  suspect,  that  the  said  goods,  or  part  thereof,  are  concealed  in 
the  dwelling-house  of  Richard  Roe,  in  the  county  aforesaid.  These 
are  therefore  to  command  you,  with  proper  and  necessary  assistance, 
to  enter,  in  the  day-time,  into  the  dwelling-house  of  the  said  Richard 
Roe,  in  the  county  aforesaid,  and  there  diligently  to  search  for  the 
said  goods,  and  if  the  same,  or  any  part  thereof,  shall  be  found 
upon  such  search,  that  you  bring  the  goods  so  found,  and  also  the 
body  of  the  said  Richard  Roe,  before  me,  to  be  disposed  of  and  dealt 
with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  a.  d.  xW9. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  i  8  3 1 6 .» 

Georgia,  Coffee  County. 

To  any  Lawful  Officer  to  Execute  and  Return: 

John  Doe,  having  made  oath  before  me  that  {describe  the  goods  and 
chattels  with  particularity)  have  been  feloniously  stolen  and  carried 
away  from  said  deponent  within  the  past  yfz'<f  days,  and  that  he  verily 
believes  upon  probable  cause  that  the  said  stolen  goods  are  concealed 
in  the  dwelling-house  of  Richard  Roe,  in  the  township  of  Douglas  and 
county  of  Coffee  and  said  state: 

These  are  therefore  to  command  you  to  enter  the  dwelling-house 
of  the  said  Richard  Roe,  with  proper  assistants,  and  make  diligent 
search  for  said  stolen  articles  above  described,  and  if  you  find  the 
same,  or  any  part  thereof,  bring  them,  together  with  the  said  Richard 
Roe,  before  me,  or  some  other  judicial  officer  in  and  for  said  county, 
to  be  dealt  with  as  the  law  directs. 

Given  under  my  hand  and  seal  this  tenth  day  of  June,  i899. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  18317.* 

State  of  Illinois,  ) 

r  SS 

Greene  County.    [     ' 

See  also,  generally,  supra,  note  3,  p.  See  also,  generally,   supra,    note    3, 

950.  p.  950. 

1.  Florida.  —  Rev.  Stat.  (1892),  §  3006.  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
See,    also,  generally,   supra,  note    3,  (1896),  c.  38,  par.  554  .r^i-^^. 

p.  950.  See   also,   generally,    supra,  note  3, 

2.  Georgia.  —  3  Code  (1895),  §  1243.        p.  950. 
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The  People  of  the  State  of  Illinois  to  the  Sheriff  or  any  Constable  of 
said  County,  Greeting:^ 

Whereas  John  Doe  hath  this  day  made  complaint,  on  oath,  in 
writing,  before  the  undersigned,  Abraham  Kent,  Esq.,  one  of  the 
justices  of  the  peace  of  the  said  county,  that,  on  they^rj/day  oi  June, 
i899,  in  the  county  aforesaid,  divers  goods  and  chattels  of  the  said 
John  Doe,  that  is  to  say:  {describe  the  property  with  particularity)^ 
were  feloniously  stolen,  taken  and  carried  away,  by  some  person  or 
persons  unknown,  or  hy  Richard  Roe,  and  he  does  verily  believe  that 
the  said  goods  and  chattels,  or  some  part  thereof,  are  concealed  in 
the  dwelling-house  now  occupied  by  said  Richard  Roe,  situate  in 
(^particularly  describing  the  premises)^  in  the  said  county. 

We  therefore  command*  you,  with  necessary  and  proper  assist- 
ance, to  enter,  in  the  day-time,  into  the  said  dwelling-house,  and  there 
diligently  search  for  the  goods  and  chattels;  and  if  the  same,  or  any 
part  thereof,  be  found  upon  such  search,  that  you  bring  the  goods 
and  chattels  so  found,  and  also  the  body  of  the  person  in  whose 
possession  said  goods  and  chattels  are  there  found,  before  the  said 
justice,  or,  in  case  of  his  absence,  before  some  other  judge  or  justice 
of  the  peace  in  said  county,  or  court  having  cognizance  of  the  case, 
to  be  disposed  of  according  to  law. 

Witness,  the  said  Abraham  Kent,  Esq.,  at  Carrollton,  in  the  said 
county,  the  ninth  day  oi  June,  a.  d.  i85P. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  1 8  3 1  8  .* 

Kent^  set. 

The  State  of  Maryland  to  John  Lynch,  Constable  of  said  County, 
Greeting: 
Whereas  it  appears  to  me,  the  subscriber,  a  justice  of  the  peace  of 
the  state  of  Maryland  in  and  for  the  county  aforesaid,  by  the  infor- 
mation and  oath  oi  John  Doe,  of  the  county  aforesaid,  that  the 
following  goods,  to  wit:  (^describing  the  goods'),  have,  vi\X.\i\n  Jive  days 
last    past,   by  some  person  or  persons  unknown,   been  feloniously 

1.  Address.  — The  warrant  shall  be  command  the  officer  to  search,  in  the 
directed  to  the  sheriff  or  any  constable  day-time,  the  house  or  place  where  the 
of  the  county.  Starr  &  C.  Anno.  Stat,  stolen  property  or  other  things  for 
111.  (1896),  c.  38,  par.  556.  which  he  is  required  to  search  are  be- 

See  also,   generally,    supra,   note    3.  lieved  to  be  concealed,  and  to  bring  such 

p.  950.  stolen  property  or  other  things  when 

2.  Description  of  Property.  — The  prop-  found,  and  the  person  in  whose  posses- 
erty  or  things  to  be  Searched  for  shall  sion  they  are  found,  to  the  judge  or 
be  particularly  described.  Starr  &  C.  justice  of  the  peace  who  issued  the 
Anno.  Stat.  111.  (1896),  c.  38,  par.  556.  warrant,    or   to   some  other   judge   or 

See    also,  generally,  supra,  note    3,  justice   of   the    peace  or  court   having 

p.  950.  cognizance   of   the   case.     Starr  &    C. 

3.  Description  of  Premises.  —  The  place  Anno.  Stat.  111.  (1896),  c.  38,  par.  556. 
where  the  stolen  property  is  believed         See    also,  generally,  supra,   note    3, 
to  be   concealed  must  be   particularly  p.  950. 

designated   or   described.     Starr  &  C.  6.  Maryland. — Const.,  Declaration  of 

Anno.  Stat.  111.  (1896),  c.  38,  par.  556.  Rights.  §  26. 

See    also,  generally,  supra,    note  3,  See    also,  generally,  supra,  note    3, 

p.  950.  p.  950. 

4.  Command.  —  The    warrant    shall 
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taken,  stolen  and  carried  away  from  the  saidy^f////  Doe^  in  the  county 
aforesaid;  and  that  the  said  John  Doe  hath  probable  cause  to  suspect, 
and  doth  suspect,  that  the  said  goods,  or  part  thereof,  are  concealed  in 
the  dwelling-house  of  Richard  Roe,  {stating  situation  of  the  premises),  in 
the  said  county:  You  are  therefore  hereby  commanded,  with  neces- 
sary and  proper  assistants,  to  enter,  in  the  day-time,  into  the  said 
dwelling-house  of  the  said  Richard  Roe,  in  the  county  aforesaid,  and 
there  diligently  to  search  for  the  said  goods;  and  if  the  same,  or  any 
part  thereof,  shall  be  found  upon  such  search,  that  you  bring  the 
goods  so  found,  and  also  the  body  of  the  said  Richard  Roe,  before  me, 
the  subscriber,  or  some  other  justice  of  the  peace  of  the  said  state 
in  and  for  the  county  aforesaid,  to  be  disposed  of  and  dealt  with 
according  to  law. 

Hereof  fail  not,  at  your  peril,  and  have  you  then  and  there  this 
warrant.  Given  under  my  hand  and  seal  this  tenth  day  oi  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Abraham  Kent,     (seal) 

Form  No.  18319.' 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  the  Sheriff  of  our  County  of  Suffolk,  his  Deputies,  and  the  Con- 
*     (seal)     stables  and  Police  Officers  of  our  City  of  Boston,  and  to 
either  of  the  Constables  of  said  Commonwealth,  Greeting: 

We  command  you,  and  each  of  you,  forthwith,  with  necessary  and 
proper  assistants,  to  enter,  in  the  day-time,  into  the  house  mentioned 
in  the  above  information,  and  there  diligently  to  search  for  said 
property,  and  if  the  same,  or  any  part  thereof,  shall  be  found  on 
such  search,  that  you  bring  the  property  so  found,  together  with 
the  body  of  the  person  or  persons  in  whose  possession  found,  if  they 
may  be  found  in  our  said  city,  before  said  court,  to  be  disposed  of 
and  dealt  with  as  to  law  and  justice  shall  appertain. 

You  are  also  commanded,  in  like  manner,  to  notify  the  informant 
to  appear  and  give  evidence  touching  the  matter  contained  in  the 
above  complaint  when  and  where  you  have  the  said  property  and 
person  or  either  of  them. 

Witness,  Henry  W.  Bragg,  Esq.,  at  Boston,  this  tenth  day  oi  June., 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 

Form  No.  18320.'' 

State  of  Minnesota,  ) 

>  ss 
County  of  Choctaw.  \ 

The    State  of  Minnesota  to  the  Sheriff  or  any  Constable  of  said 

County:^ 


1.  Massachusetts. —  Rev.  Laws  (1902),  3.  Address.  —  The   warrant   shall    be 
.  217,  §  2.  directed  to  the  sheriff  of  the  county  or 

See    also,   generally,  supra,   note   3,  his  deputy  or  to  any  constable  of  the 

.  950.  county.     Minn.  Stat.  (1894),  §  7082. 

2.  Minnesota.  —  Stat.  (1894),  ^  7082.  See    also,  generally,  supra,   note    3, 
See    also,  generally,  supra,  note    3,  p.  950. 

.  950.  Description  of  Property.  —  The   prop- 
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\fheTta.s  John  Doe  has  this  day  complained  to  me,  on  oath,  that 
on  tht  first  day  oi  Jum,  iS99,  at  Ackerman,  in  said  county  {^Here  state 
the  facts  as  in  the  affidavit),  and  prayed'  that  a  warrant  be  issued  to 
search  for  said  property;  therefore. 

You  are  commanded^  forthwith  to  search  said  described  {specify  the 
premises)  for  said  described  property,  and  bring  the  same,  when 
found,  together  with  the  person  in  whose  possession  you  may  find 
the  same,  before  me,  or  before  some  other  magistrate  or  court  hav- 
ing cognizance  of  the  case,  to  be  dealt  with  according  to  law. 

Given  under  ray  hand  this  tenth  day  oi  June,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  8321  .* 

(Miss.  Anno.  Code  (1892),  §  1498.) 

The  State  of  Mississippi  to  any  lawful  officer  of  Lee  County : 

Oath  having  been  made  before  the  undersigned,  a  justice  of  the 
peace  of  said  county,  that  a  box  of  candles  and  a  case  of  brogan 
shoes, ^  the  property  of  Edtvard  Nolly,  on  or  about  the  first  day  of 
June,  iS93,  in  said  county,  were  feloniously  taken,  stolen,  and  carried 
away,  and  that  suspicion  rests  on  Samuel  Miller  as  guilty  of  said 
crime,  and  that  the  said  stolen  articles,  or  some  of  them,  are  concealed 
in  or  about  the  dwelling-house,  or  outhouses  connected  therewith,  of 
the  said  Samuel  Miller,  in  said  county: 

We  command  you,  with  the  necessary  assistance,  to  enter  into  the 
said  dwelling-house  of  Samuel  Miller,'^  and  the  outhouses  connected 
therewith,  and  there  diligently  search  for  the  said  goods  and  chattels; 
and  if  the  same,  or  any  part  thereof,  be  found,  that  you  bring  them, 
and  also  the  body  of  said  Samuel  Miller,  forthwith  before  the  under- 
signed, or  some  other  justice  of  the  peace,  to  be  disposed  of  according 
to  law. 

Witness  my  hand  the  tenth  day  oi  June,  i893. 

Andrew  Sims,  J.  P. 

erty  or  other  thing  to  be  searched  for  who  issued  the  warrant  or  some  other 

shall     be    designated    and    described,  magistrate  or  court  having  cognizance 

Minn.  Stat.  (18941,  g  70S2.  of  the  case.     Minn.  Stat.  (1894),  §  7082. 

See    also,  generally,  supra,  note    3,  See    also,  generally,  supra,   note    3, 

p.  950.  p.  950. 

Description  of  Premises.  —  The  house  2.  Mississippi.—  Anno.  Code  (1892), 

or  place  where  the  stolen  property  or  §  1469. 

other  things  are  believed  to  be  concealed  See  also,   generally,   supra,   note    3. 

shall    be    designated    and    described,  p.  950. 

Minn.  Stat.  (1894),  §  7082.  3.  Description  of  Property.—  The  goods 

See    also,  generally,  supra,   note    3,  to  be  seized   must  be  specified   in  the 

p.  950.  warrant.     Miss.    Anno.  Code  (1892),  § 

1.  Command.  —  The     warrant     shall  1469. 

command    the    officer    to    search    the  See    also,   generally,    supra,  note    3, 

house  or  place  where  the  stolen  prop-  p.  950. 

erty  or  other  things  are  believed  to  be  4.  The  person  or  place  to  be  searched 

concealed,    and   to   bring   such   stolen  must  be  specified  in  the  warrant.    Miss, 

property  or  other  things  when  found,  Anno.  Code  (1892),  §  1469. 

and  the  person  in  whose  possession  the  See    also,  generally,  supra,  note    3, 

same  are  found,  before  the  magistrate  p.  950. 
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Form  No.  18322.' 

The  State  of  Nebraska,  \ 
County  of  Colfax.  \ 

To  the  Sheriff  or  any  Constable  of  said  County  i^ 

Whereas  John  Doe  has  made  complaint  in  writing  and  upon  oath 
before  me,  the  undersigned  Abraham  Kent,  a  justice  of  the  peace  of 
Colfax  county,  that  on  or  about  t\\Q.  first  day  oi  June,  a.  d.  \W9,  in 
said  county,  the  following  described  property  of  the  said  John  Doe, 
to  wit:  (describing  the  property)^  of  the  value  oi  fifty  dollars,  was,  by 
Richard  Roe,  feloniously  taken,  stolen  and  carried  away  from  the 
premises  of  the  said  John  Doe,  in  said  county.  Complainant  further 
states  that  he  verily  believes  that  said  property  is  now  concealed  in 
{describing  the  premises'),'^  occupied  by  the  said  Richard  Roe,  in  the 
county  of  Colfax,  Nebraska. 

You  are  hereby  commanded*  to  enter,  in  the  day-time,  the  said 
(specifying  the  premises^  of  said  Richard  Roe,  situated  in  said  county  of 
Colfax,  and  diligently  search  for  said  goods  and  chattels,  and,  if  found, 
to  bring  the  same,  and  also  the  body  of  said  Richard  Roe,  forthwith 
before  me,  or  some  other  magistrate  of  said  county  having  cognizance 
of  the  cause,  to  be  disposed  of  and  dealt  with  according  to  law. 

Witness  my  hand  this  tenth  day  oi  June,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18323.* 

State  of  New  Jersey,  \ 
Mercer  County.  \ 

(seal)  Whereas  it  appears  to  me,  Abraham  Kent,  one  of  the  justices 
of  the  peace  in  and  for  the  aforesaid  county,  by  the  information  on 
oath  oi  John  Doe,  oi  Trenton,  in  the  county  of  Mercer  and  state  of 
New  Jersey,  that  the  following  property,  to  wit:  (describing  it),  has 
lately  been  feloniously  stolen  and  carried  away  out  of  the  possession 
of  the   said  John  Doe,  and   that   the   said  John  Doe   hath  just    and 

\.  Nebraska.  —  Comp.  Stat.  (1899),  §  4.  Description  of  Person  or  Premises. — 

7062.  The  person  to  be  seized  and  the  house 

See  also,  generally,  supra,  note  3,  p.  or  place  to  be  searched  shall  be  par- 

950.  ticularly  described.     Neb.  Comp.  Stat, 

2.  Address.  —  The  warrant    shall    be  (iSgg),  §  7062. 

directed   to   the    proper  officer.     Neb.  See  also,  generally,  j«/r«,  note  3,  p. 

Comp.  Stat.  (1899),  §  7062.  950. 

See  also,  generally,  supra,  note  3,  p.  5.  Command. — The  warrant  shall  com- 

950.  mand  the  officer  to  search  the  house  or 

Reference  to  Complaint.  —  The  warrant  place  in  the  day-time  for  the  property 

shall,by  reference  to  complaint  annexed  or  other  thing,  and,  if  found,  to  seize 

or   otherwise,    recite   all    the   material  and  bring  the  same,  together  with  the 

facts  alleged  in  the  complaint.     Neb.  person  to  be  seized,  before  the  magis- 

Comp.  Stat.  (1899),  §  7062.  trate  who  issued  the  warrant  or  some 

See  also,  generally,  supra,  note  3,  p.  other  magistrate  of  the  county  having 

950.  cognizance  of   the    case.     Neb.  Comp. 

3.  Description  of  Property.  —  The  war-  Stat.  (1899),  §  7062. 

rant    shall    particularly    describe    the         See  also,  generally,  jw^ra,  note  3,  p. 

things   for  which    the  search  is  to  be     950. 

made.    Neb.  Comp.  Stat.  (1899),  §  7062.         6.  New  fersey.  —  Const.,  art.  i,  §  6. 

See  also,  generally,  supra,  note  3,  p.  See  also,  generally,  supra,  note  3, 
950.  p.  950. 
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reasonable  cause  to  suspect,  and  doth  suspect,  that  the  said  property 
is  concealed  in  the  {^describing  the  place  of  concealment^,  situate  in  the 
city  of  Trenton,  in  the  said  county  oi  Mercer:  These  are  therefore,  in 
the  name  of  the  state  of  New  Jersey,  to  authorize  and  require  you,  with 
necessai-y  and  proper  assistance,  to  enter,  in  the  day-time,  into  the 
said  {specifying  the  premises^  and  there  diligently  search  for  the 
said  property,  and  if  the  same,  or  any  part  thereof,  shall  be  found 
upon  such  search,  that  you  bring  the  property  so  found,  and  also  the 
body  of  the  said  Richard  Roe,  before  me,  or  some  other  justice  of  the 
peace  in  and  for  the  county  aforesaid,  to  be  disposed  of  and  dealt 
with  according  to  law. 

You  are  also  commanded,  in  like  manner,  to  notify  the  %2i\A  John 
Doe  to  appear  and  give  evidence  touching  the  matter  contained  in 
the  said  information  when  and  where  you  have  the  said  property  or 
person  or  either  of  them. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  18324.' 

State  of  North  Carolina,  \ 
Wake  County.  f 

The  State  oi  North  Carolina  to  any  Constable  or  other  officer  of  said 
County,  Greeting:^ 

Whereas  JohnDoe^  of  Wake  Forrest,  in  said  county  of  Wake,  has 
this  day  made  complaint  on  oath  before  me,  the  undersigned,  a  justice 
of  the  peace  of  said  county,  that  the  following  goods  and  chattels, 
to  wit,  {describing  the  property);^  ^tre,  on  or  a^bont  the  first  ddiy  oi  June, 
A.  D.  i899,  stolen,  taken  and  carried  away  out  of  the  possession  of 
the  sdi\d  John  Doe,  and  that  the  SB.\d  John  Doe  \\3.%  reason  to  believe 
and  does  verily  believe  that  the  said  goods  and  chattels,  or  a  part 
thereof,  are  concealed  in  or  about  the  dwelling-house  of  one  Richard 
Roe,^  situate  at  No.  10  Blank  street,  in  the  village  of  Wake  Forrest  in 
said  county  of  Wake: 

You  are  therefore  hereby  authorized  and  commanded^  forthwith 
to  enter  into  the  aforesaid  dwelling-house  of  the  sdiid  Richard  Roe, 
and  make  diligent  search  for  the  said  goods  and  chattels,  and  if  you 
shall  there  find   the  same,  or  any  part  thereof,  you  shall   forthwith 

1.  North  Carolina.  —  Code  (1883),  §§  reasonable  certainty.  N.  Car.  Code 
1171,  1172.  (1883),  1172. 

See   also,    generally,  supra,    note  3,  See   also,    generally,  supra,  note    3, 

p.  950.  P-  950. 

2.  Address.  —  The  warrant  may  be  6.  Person  in  Possession.  —  The  person 
directed  to  any  proper  officer.  N.  Car.  in  whose  possession  the  article  to  be 
Code  (1883),  §  1172.  searched  for  is  suspected  to  be  must  be 

See  also,  generally,  supra,  note  3,  described.  N.  Car.  Code  (1883),  §  1172. 
p.  950.  See  also,  generally,  supra,    note    3, 

3.  Nameof  complainant  must  be  stated,     p.  950. 

—  N.  Car.  Code  (1883).  §  1172.  6.    Command.  —  The    warrant    shall 

See    also,    generally,  supra,  note  3,  authorize  the  officer  to   search    for  the 

p.  950.  property   and    to   seize   the   same  and 

4.  Description  of  Property.  —  The  war-  to  arrest  the  person  having  the  prop- 
rant   shall  describe   the  property  with  erty   in    his    possession   or   on    whose 
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bring  the  goods  and  chattels  so  found,  and  also  the  body  of  the  said 
Richard  Roe,  before  me,  that  further  proceedings  may  be  had  in  the 
premises  according  to  law. 

Dated  this/^«/^  day  oi/une,  i899. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  18325.' 


The  State  of  Texas,  f  j    V     ,-'  ,   ^ 

^        .       ,77       V      '  V  in  fushce  s  Court. 

County  of  Freestone.  J  p^/^j^^^  ^^^  ^ 


The  State  of  Texas'^  to  the  Sheriff  or  any  Constable  of  Freestone 
County,  said  State,  Greeting  i^ 

Whereas  complaint  in  writing,  under  oath,  has  been  made  before 
me  by  John  Doe,  alleging  that  on  or  about  Xht  first  6.diy  oi  June,  a.  d. 
i8P5,  in  Freestone  county,  state  of  TV^a^-,  on^  Richard  Roe^  did  fraudu- 
lently take  from  the  possession  of  said  John  Doe,  without  his  con- 
sent, with  intent  to  deprive  the  saidy^>^//  Doe  of  the  value  thereof, 
and  to  appropriate  the  same  to  the  use  and  benefit  of  him,  the  said 
Richard  Roe,  certain  personal  property  owned  by  the  said  John  Doe, 
to  wit:  {give  an  accurate  description  of  the  property),^  of  the  value  of 
{%50)  fifty  dollars,  and  that  said  John  Doe  has  cause  to  believe  that 
the  said  property  is  now  concealed  by  the  said  Richard  Roe  in  his 
dwelling-house,  No.  10  Blank  street,  in  the  city  of  Fairfield,  in  said 
county  :*5 

You  are  therefore  commanded  to  forthwith  search  the  place  above 
named  and  described,  where  said  stolen  property  is  alleged  to  be 
concealed,  and  if  you  find  said  property,  or  any  portion  thereof,  you 
will  seize  the  same  and  bring  it  before  me  at  my  office  in  Fairfield,  in 
said  county,  on  t\\t.  twentieth  day  ol  June,  a.  d.  iZ99;  and  you  will  also 
arrest  and  bring  before  me,  at  said  place  and  time,  the  said  Richard 
Roe,  accused  of  the  theft  of  said  property. '^ 

premises  it  may  be  found,  and  to  bring  name   the   person   accused    of  having 

the    property    and   person    before   any  stolen  or  concealed  the  property,  or,  if 

magistrate    of   competent  jurisdiction,  the  name  be  unknown,  it  must  describe 

N.  Car.  Code  (1883),  §  1171.  him    with   accuracy   or   state  that  the 

See    also,    generally,  supra,  note    3.  person    who    stole    or    concealed    the 

p.  950  property  is  unknown.    Tex.  Code  Crim. 

1.  Texas.  —  Code  Crim.  Proc.  (1895),  Proc.  (1895),  art.  354. 

art.  35i«'/j-^(7.  See    also,  generally,    supra,   note    3, 

See    also,  generally,   supra,  note     3,  p.  950. 

p.  950.  5.  Description  of  Property.  —  The  war- 

2.  In  the  Name  of  the  State. —  The  rant  shall  describe  the  property  alleged 
warrant  shall  run  in  the  name  of  the  to  be  concealed  or  stolen.  Tex.  Code 
state.     Tex.  Code  Crim.   Proc.    (1895),  Crim.  Proc.  (1895),  art.  354. 

art.  354.  See    also,  generally,    supra,  note    3, 

See    also,    generally,  supra,  note    3,  p.  950. 

p.  950.  6.  Description  of  Premises.  —  The  war- 

3.  Address.  —  The   warrant    shall    be  rant   shall   describe    the    place    where 
directed   to   the  sheriff  or  other  peace  the  property  is  alleged  to  be  concealed, 
officer  of  the  proper  county.    Tex.  Code  Tex.  Code  Crim.  Proc.  (1895),  art.  354. 
Crim.  Proc.  (1895),  art.  354.  See    also,  generally,    supra,  note    3, 

See    also,  generally,  supra,  note    3,     p.  950. 
p.  950.  7.  Command.  —  The  warrant  shall  di- 

4.  Person  Accused. —  The  warrant  shall     rect  the  oflBcer  to  bring  the  property, 
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Herein  fail  not,  and  due  return  make  hereof  to  me  at  the  place  and 
time  above  named. 

Witness  {concluding  as  in  Form  No.  89j^1). 

Form  No.  18326.' 

County  of  Rockingham,  to  wit: 

'Yo  John  Lynch,  a  Constable  of  the  said  County  r^ 

Whereas  John  Doe,  of  said  county,  has  this  day  made  complaint 
and  information  on  oath  before  me,  Abraham  Kent,  a  justice  of  the 
peace  of  the  said  county,  that  on  t\\^  first  day  oi  June,  i899,  in  the 
said  county  {describe  the  goods  and  chattels  to  be  searched  for^  of 
the  goods  and  chattels  of  him,  the  said  John  Doe,  were  feloniously 
taken,  stolen  and  carried  away  from  him,  the  said  John  Doe,  by 
Richard  Roe,  and  that  he  hath  just  cause  to  suspect,  and  doth  sus- 
pect, that  the  said  goods  are  concealed  in  the  dwelling-house  of  the 
said  Richard  Roe,  in  the  town  of  Almond,  in  the  said  county: 

These  are,  therefore,  to  authorize  and  require^  you  in  the  name  of 
the  commonwealth  of  Virginia,  with  necessary  aid,  to  enter,  in  the 
day-t\m&,  the  said  dwelling-house  of  the  said  Richard  Roe,  and  there 
diligently  search  for  the  said  goods;  and  if  the  same,  or  any  part 
thereof,  be  found  upon  said  search,  that  you  seize  and  bring  the  said 
goods,  and  also  the  body  of  the  said  Richard  Roe,  before  me  or  some 
other  justice  of  the  peace  of  the  said  county,  to  be  disposed  of  and 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  ol  June,  iS99. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  18327.* 

In  Justice's  Court,  before  Abraham  Kent,  Justice  of  the  Peace  in 

and  for Precinct,  Spokane  County,  State  of  Washington. 

State  of  Washington,  \ 
County  of  Spokane.  ) 
To  the  Sheriff  or  any  Constable  of  said  County:* 

Whereas  John  Doe  has  this  day  made  complaint,   on  oath,  to  the 

and    also  the  person    alleged   to  have  and  to  seize  the  stolen  property  and  to 

stolen   or    concealed   the   same,  before  bring  it,  and  the  person  in  whose  pos- 

the     magistrate.      Tex.     Code     Crim.  session  it  is  found,  before  a  justice  or 

Proc.  (1895),  art.  354.  court   having   cognizance  of  the  case. 

See,  also,  generally,    supra,  note    3,  Va.  Code  (1887),  §  3953. 

p.  950.  See  also,  generally,  supra,  note  3,  p. 

1.  Virginia. — Code  (1887),  §  3953.  950. 

See  also,  generally,  supra,  note  3,  p.  4.   Washington.  —  Ballinger's    Anno. 

950.  Codes  &  Stat.  (1897),  §  7012. 

2.  Address. —  The  warrant  shall  be  See  also,  generally,  supra,  note  3, 
directed  to  the  sheriff,  sergeant  or  con-  p.  950. 

stable  of  the  county  or  corporation  in  5.    Address. — The  warrant   shall   be 

which  the  place  to  be  searched  is.    Va.  directed  to  the  sheriff  of  the  county  or 

Code  (1887),  i^  3953,  his  deputy  or  to  any  constable  of  the 

See  also,  generally,  supra,  note  3,  p.  county.     Ballinger's    Anno.    Codes  & 

950.  Stat.  Wash.  (1897),  §  7012. 

3.  Command. — The  warrant  shall  com-  See  also,  generally,  supra,  note  3, 
mand   the   officer  to   search   the  place  p.  950. 

designated,  either  in  the  day  or  night, 
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undersigned,  one  of  the  justices  of  the  peace  in  and  for  said  county, 
that  the  following  goods  and  chattels,  to  wit,  {describing  the  property)} 
the  property  of  the  said  Richard  Roe,  have  been,  within  _/?z/^  days 
past  (or  were  on  the  first  day  of  June,  a.  d.  1899),  by  some  person  or 
persons  unknown,  stolen,  taken  and  carried  away  out  of  the  posses- 
sion of  the  said  John  Doe,  in  the  county  aforesaid;  and  also  that 
the  said  John  Doe  verily  believes  that  the  said  goods,  or  a  part 
thereof,  are  concealed  in  or  about  the  house  of  the  said  Richard  Roe, 
in  said  county,  to  wit,  {describing  the  premises)-!^ 

Therefore,  in  the  name  of  the  state  of  Washington,  you  are  com- 
manded^  that,  with  the  necessary  and  proper  assistance,  you  enter 
into  the  said  house,  and  there  diligently  search  for  the  said  goods 
and  chattels;  and  if  the  same,  or  any  part  thereof,  be  found  on  such 
search,  bring  the  same,  and  also  the  said  Richard  Roe  (or  the  person 
in  whose  possession  said  goods  and  chattels  shall  be  found),  forthwith 
before  me,  to  be  disposed  of  according  to  law. 

Given  under  my  hand  \.h\s  fifth  day  oi  June,  i899. 

Abraham  Kent, 
Justice  of  the  Peace  in  and  for  said  Precinct. 


[•  ss. 


Form  No.  18328.* 

State  of  Wisconsin, 
Racine  County. 

The  State  of  Wisconsin  to  the  Sheriff  or  his  Deputy,  or  to  any  Con- 
stable of  said  County,  Greeting:* 
Whereas  John  Doe,  of  the  town  of  Racine,  county  of  Racine  and 
state  of  Wisconsin,  has  made  complaint  in  writing,  on  oath,  before 
me,  the  undersigned,  a  magistrate  of  the  town  of  Racine,  county  of 
Racine  diVid^  state  of  Wisconsin,  that  on  the  first  6.?iy  oi  June,  \.  D.  i8,99, 
in  said  county,  certain  personal  property  of  the  ^,2X6.  John  Doe,  to  wit: 
{describing  the  property)^  of  the  value  oi  fifty  dollars,  was  stolen  and 
feloniously  taken  away,  and  that  he  believes  that  the  said  property, 
or  some  part  thereof,  is  concealed  in  {give  a  description  of  the  build- 

1.  Description  of  Property.  —  The  prop-  trate  who  shall  have  issued  the  warrant 
erty  shall  be  designated  and  described  or  before  some  other  magistrate  or  court 
in  the  warrant.  Ballinger's  Anno,  having  cognizance  of  the  case.  Bal- 
Codes  &  Stat.  Wash.  (1897),  §  7012.  linger's   Anno.    Codes  &    Stat.  Wash. 

See    also,  generally,  supra,  note    3,     (1897),  §  7012. 
p.  950.  See    also,  generally,  supra,  note    3, 

2.  Description  of  Premises.  —  The  place     p.  950. 

to  be  searched  shall  be  designated  and  4.    Wisconsin.  —  Stat.  (1898),  §  4841. 

described  in  the   warrant.     Ballinger's  See    also,  generally,  supra,   note    3, 

Anno.    Codes   &   Stat.    Wash.    (1897),  p.  950. 

^  7012.  5.  Address. —  The   warrant   shall    be 

See    also,  generally,  supra,  note    3,  directed  to  the  sheriff  of  the  county  or 

p.  950.  his  deputy  or  to  any  constable  of  the 

3.  Command. — The  warrant  shall  com-  county.     Wis.  Stat.  (1898^  S  4841. 
mand  the  officer  to  search  the  house  or  See  also,   generally,    supra,   note    3, 
place   where   the    stolen    property   for  p.  950. 

which  he  is  required  to  search  is  be-  6.  Description  of  Property.  —  The  prop- 
lieved  to  be  concealed,  and  to  bring  erty  shall  be  designated  and  described 
such  stolen  property  when  found,  and  in  the  warrant.  Wis.  Stat.  (1898),  $4841. 
the  person  in  whose  possession  the  See  also,  generally,  supra,  note  3, 
same  shall  be  found,  before  the  magis-     p.  950. 
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ing),^  situated  in  the  town  of  Racine,  in  said  county;  and  the  under- 
signed magistrate,  being  satisfied  that  there  is  cause  for  such  belief, 

Now,  therefore,  you  are  hereby  commanded^  to  enter  forthwith 
into  the  said  dwelling-house  of  the  said  Richard  Roe,  and  there  dili- 
gently search  for  the  said  property;  and  if  the  same,  or  any  part 
thereof,  shall  be  found  upon  such  search,  that  you  bring  the  property 
so  found,  together  with  the  person  in  whose  possession  the  same 
may  be  found,  forthwith  before  the  undersigned,  to  be  dealt  with 
according  to  law.     Hereof  fail  not,  at  your  peril. 

Given  under  my  hand  at  the  town  of  Racine,  county  of  Racine  and 
state  of  Wisconsin,  this  tenth  day  oi  June,  a.  d.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

VI.  INTOXICATING  LIQUORS. 

1.  Statement  of  Inquiry  Into  Allegfed  Violations  of 
Liquor  Law. 

Form  No.  18329.* 

State  of  Kansas,  Shawnee  County,  ss. 

In  the  matter  of  an  inquiry  instituted  and  carried  on  by  and  before 
Daniel  Webster,  county  attorney  of  Shawnee  county  in  the  state  of 
Kansas,  by  authority  of  section  8  of  chapter  149  of  the  Session  Laws 
of  1885,  concerning  alleged  violations  of  chapter  127  of  the  Session 
Laws  of  1881  and  chapter  148  of  the  Session  Laws  of  1885,  at  the 
city  of  Topeka,  in  said  county. 

I,  Daniel  Webster,  county  attorney  of  said  Shawnee  county,  in  the 
state  of  Kansas,  do  hereby  certify  that  on  the  tenth  day  oi  June,  a.  d. 
\^99,  having  been  duly  notified  of  the  illegal  selling  and  keeping  for 
sale  of  intoxicating  liquors  at  a  certain  place  in  said  county,  I  duly 
issued  and  delivered  to  the  sheriff  of  said  county  my  certain  subpoena 
therein  and  thereby  commanding  certain  persons  who,  as  I  had 
reason  to  believe,  had  information  and  knowledge  of  such  illegal 
selling  and  keeping  for  sale  of  intoxicating  liquors,  to  appear  before 
me  at  the  office  of  the  county  attorney  at  Topeka,  in  said  county,  on  the 
eleventh  day  oi  June,  a.  d.  \%99,  at  9  o'clock  A.  m.,  then  and  there  to 
testify  concerning  said  violation  of  law;  which  said  persons  so  com- 
manded were  as  follows:  Johji  Doe,  John  Den  and  George  Peabody; 
and  said  subpoena,  having  been  duly  served  on  said  persons  by  said 
sheriff,  was  by  him  duly  returned  to  me;  and  said  subpoena,  with 
said  return    thereon,  is   hereto   attached,   marked   A-,    and    at    the 

1.  Description  of  Premises.  —  The  place  person  in  whose  possession  the  same 
to  be  searched  shall  be  designated  and  shall  be  found,  before  the  magistrate 
described  in  the  warrant.  Wis,  Stat,  who  issued  the  warrant  or  before  some 
(1898),  §  4841.  other  magistrate  or  court  having  cogni- 

See    also,  generally,  supra,  note    3,  zance   of  the  case.     Wis.   Stat.  (1898), 

p.  950.  §  4841- 

2.  Command.  —  The  warrant  shall  com-  See  also,  generally,  supra,  notes, 
mand  the  officer  to  search  the  house  or  p.  950. 

place  where  the  stolen  property  is  be-         8.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi, 
lieved  to  be  concealed,  and  to  bring  such     §  49. 
stolen  property  when  found,  and   the 
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time  and  place  as  aforesaid  stated  in  said  subpoena,  and  in  obedience 
to  said  subpoena,  came  before  me  John  Doe,  one  of  said  witnesses, 
who  being  by  me  first  duly  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothmg  but  the  truth,  and  true  answer  to  make  to  all  questions 
which  may  be  propounded  to  him  by  me,  touching  any  violations  of 
the  provisions  of  the  act  entitled  "An  Act  amendatory  and  supple- 
mental to  chapter  128  of  the  Session  Laws  of  1881,  being  an  act 
entitled  'An  Act  to  prohibit  the  manufacture  and  sale  of  intoxicating 
liquors,  except  for  medical,  scientific  and  mechanical  purposes,  and, 
to  regulate  the  manufacture  and  sale  thereof  for  such  excepted  pur- 
poses,'" approved  March  7,  1885,  or  of  the  act  to  which  said  act  was 
amendatory,  thereupon  deposed  as  follows,  in  answer  to  questions 
propounded  by  me: 

Question  i.  What  is  your  name,  age,  residence  and  occupation  ? 

Answer.  My  name  is  John  Doe.  My  age  is  twenty-Jive  years.  I 
reside  in  the  city  of  Topeka,  state  of  Kansas.  My  occupation  is  that 
of  a  carpenter. 

Question  2.  {^Here  set  out  the  second  and  all  other  questions  propounded, 
and  the  answers  thereto. )  John  Doe. 

(^Set  out  the  deposition  of  each  of  the  remaining  witnesses  as  above.') 

And  I  do  further  testify  that  the  foregoing  testimony  was  reduced 
to  writing  in  my  presence  and  in  the  presence  of  said  witnesses 
respectively,  at  the  time  said  testimony  was  given,  by  Samuel  Jones, 
a  disinterested  person  deputed  by  me,  and  was  signed  by  said  wit- 
nesses respectively  at  the  time  and  in  my  presence. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  eleventh  day 
oi  June,  a.  d.  iW9,  at  my  office  in  said  county. 

Daniel  Webster, 
County  Attorney  of  Shawnee  County,  Kansas. 

2.  Application.^ 

a.  For  SeaFch  Warrant. 

(1)  In  General. 

Form  No.  18330.' 

State  of  Connecticut,  )  r^y  t  r>     .,  1 

TT     .r    J  r-       ^         r  Town  of  Bristol. 
Hartford  County.      J 

To  Abraham  Kent,  Esq.,  a  justice  of  the  peace  for  Hartford  County, 

in  said  town: 

The  complaint  of  the  undersigned,  a  prosecuting  agent  in  and  for 

1.  Statutes    relating    to    search    and  Nebraska.  —  Comp.    Stat.    (1899),   § 

seizure  of  intoxicating  liquors  exist  as  3610. 

follows:  Ne~j)  Hampshire.  —  Pub.  Stat.  &  Sess. 

Connecticut.— G&n.  Stat.  (l888),  §  3082  L.  (1901),  c.  112,  §  30. 

et  seq.\  Laws  (1895),  c.  287.  Rhode  Isla?td. — Gen.  Laws  (1896)  c. 

Iowa.  —  Code  (1897),  §2413  et  seq.  102,  t^  29  et  seq. 

Kansas. — Gen.  Stat.   (1897),    c.    lOl,  Vermont.  —  Stat.  (1894),  §  4487  ^/ j^j^. 

§  49  et  seq.;  Laws  (1901),  c.  232,  §  2.  2.  Connecticut.  —  Laws  (1S95),  c.  287. 

Maine.  —  Rev.  Stat.  (1883),  c.    27,  §  Complaint    Necessary.  —  The    appli- 

40;  Rev.  Stat.  (Supp.  1895),  c.  27,  }5  40.  cation  for  a  search   warrant  to  search 

Massachusetts.  —  Rev.  Laws  (1902),  c.  for   intoxicating   liquors   shall    be   by 

100,  §  72  et  seq.  complaint.     Conn.  Laws  (1895),  c.  287. 
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said  county  (or  legal  voters  of  the  said  tow7i  of  Bristol,  in  said  county, 
of  good  moral  charactery-  showeth  that  in  a  certain  place  in  said  town 
of  Bristol,  to  wit:  {describing  it),^  occupied  by  Richard  Roe,  of  said 
Bristol,  as  a  restaurant,  being  a  place  of  public  resort,  certain 
spirituous  and  intoxicating  liquors,  to  wit:^  two  gallons  of  brandy; 
three  gallons  of  cider  brandy;  two  gallons  of  peach  brandy;  six  gal- 
lons of  French  brandy;  five  gallons  of  sorghum  brandy;  three 
gallons  of  cherry  brandy;  t^vo  gallons  of  rum;  /w^  gallons  of  New 
England  rum;  five  gallons  of  cherry  rum;  six  gallons  of  St.  Croix 
rum;  seven  gallons  of  whiskey;  five  gallons  of  rye  whiskey;  six  gal- 
lons of  Irish  whiskey;  seven  gallons  of  Scotch  whiskey;  six  gallons 
of  gin;  tivo  gallons  of  Holland  gin;  three  gallons  of  pure  spirits;  six 
gallons  of  alcohol;  seven  gallons  of  wine;  t7vo  gallons  of  port  wine; 
three  gallons  of  spirituous  and  intoxicating  liquors;  six  gallons  of 
mixed  liquor,  a  part  of  which  is  spirituous  and  intoxicating;  ten 
gallons  of  ale;  six  gallons  of  porter;  ten  gallons  of  lager  beer;  three 
gallons  of  Rhine  wine;  six  gallons  of  Schenck  beer;  six  gallons  of 
"^(?«/«^^^  Bitters;  "  two  gallons  oi '■'■  Malt  Bitters;"  j-/lr  gallons  of 
"  Maine  Tonic;  "  which  "  Bitters  "  and  "  Tonic  "  are  each  a  spirituous 
and  intoxicating  liquor,  and  a  mixed  liquor  a  part  of  which  is  spiritu- 
ous and  intoxicating;  a  more  particular  description  of  which  intoxi- 
cating liquors  is  to  the  complainant  (or  complainants)  unknown,  are 
owned  and  kept  by  the  said  Richard  Roe,^  and  are  intended  by 
him  to  be  sold  contrary  to  law^  and  against  the  provisions  of  "  An 
Act  to  regulate  and  restrain  the  sale  of  spirituous  and  intoxicating 
liquors,''  being  chapter  107  of  the  Public  Acts  of  the  State  of  the 
year  1882,  as  amended  Laws  (1895),  c.  287. 

Wherefore  this  complainant  (or  these  complainants)  prays  {or  pray) 

1.  By  Whom  Made.  — The  complaint  Where  a  complaint  alleged  that  a 
may  be  made  by  any  prosecuting  aj^ent  certain  quantity  of  spirituous  liquors, 
of  the  county  or  by  any  two  legal  to  wit,  ten  gallons  of  brandy,  ten  gal- 
voters  of  the  town  who  are  of  good  Ions  of  rum,  etc.,  at  a  certain  place, 
moral  character.  Conn,  Laws  (1895),  was  kept  by  B,  and  intended  by  him 
c.  287.  to  be  sold  in  violation   of  said  act,  and 

2.  Description  of  Place.  —  The  place  by  virtue  of  the  warrant  which  recited 
sought  to  be  searched  must  be  de-  the  complaint  the  officer  seized  a  hogs- 
scribed  with  reasonable  certainty,  head  containing  thirty  gallons  of  rum 
Conn.  Laws  (1895),  c.  287.  and   a  barrel  containing  eighteen  gal- 

3.  Description  of  Liquors.  —  The  liquors  Ions  of  rum,  it  was  held  that  the  speci- 
sought  to  be  seized  must  be  described  fication  of  the  kinds  and  quantities  of 
in  the  complaint  with  reasonable  cer-  the  liquors  under  the  videlicit  was  in- 
tainty,  as  to  the  kind  thereof.  Conn,  tended  as  a  description  of  them,  and 
Laws  (1895),  c.  287.       "  not  to  limit  their  quantities,  and   that 

4.  Owner  or  Keeper.  —  The  owner  or  the  authority  of  the  officer  was  not 
keeper  ol  the  liquors  sought  to  be  limited  to  the  quantity  specified  in  the 
seized  must  be  described  with  reason-  complaint.  State  z/.  Brennan's  Liquors, 
able  certainty.     Conn.  Laws  (1895),  c.  25  Conn.  278. 

287.  Where  a   complaint   designated    for 

6.  Liquors  Unlawfully  Kept  for  Sale. —  seizure  certain  intoxicating  liquors,  to 

That      spirituous      and      intoxicating  wit,    several  casks  of  French   brandy, 

liquors   are   owned   or   kept   by   some  containing   twenty-five   gallons,    more 

person  in  some  place  and  are  by  him  or  less;  several  casks  of  gin,  contain- 

intended  to  be  sold  or  exchanged  con-  ing  twenty-five  gallons,  more  or  less; 

trary  to  law  must  be' alleged.     Conn,  and     several     casks     of     intoxicating 

Laws  (1895),  c.  287.  wines,  containing  twenty-five  gallons, 
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your  honor    to  issue  a  warrant  of    search  that  said  place  may  be 
searched  and  said  Hquors  seized  and  disposed  of  according  to  law. 

Dated  at  Bristol^  this  fifteenth  day  of  September,  a.  d.  iW9. 

Daniel  Webster,  Prosecuting  Agent 
{or  signatures  of  voters'). 
County  of  Hartford,  ss.  September  15,  a.  d.  i899. 

Personally  appeared  Daniel  Webster,  a  prosecuting  agent  in  and 
for  said  county  of  Hartford  (or  Samuel  Short  and  William  West,  legal 
voters  of  the  said  toiun  of  Bristol,  of  good  moral  character),  and  pre- 
sented to  me  the  foregoing  complaint  by  him  (or  the?ti)  signed,  and 
made  solemn  oath  before  me  that  he  has  (or  they  have)  reason  to 
believe  and  does  believe  (or  do  believe)  to  be  substantially  true  the 
allegations  in  said  complaint;  whereupon  I  find  that  probable  cause 
exists  for  said  complaint  [and  the  said  prosecuting  attorney,  Daniel 
Webster  (or  the  said  Samuel  Short  and  William  West)  having  on  his 
(or  their)  oath  (or  oaths)  before  me  declared  that  he  {or  they)  believes 
(or  believe)  that,  within  one  month  next  before  the  making  of  said 
complaint,  spirituous  and  intoxicating  liquors  have  been  sold  in  said 
house,  and  in  some  dependency  thereof,  by  the  person  accused  in 
said  complaint,  and  by  his  consent  and  permission,  in  violation 
of  the  law;  I  find  that  said  complainant  (or  complainants)  has  (or 
have)  adequate  reasons  for  such  belief]. ^ 

Abraham  Kent,  Justice  of  the  Peace.^ 


more  or  less,  it  was  held  that  an  officer 
serving  the  warrant  was  not  justified 
by  it  in  seizing  any  intoxicating  liquors 
other  than  French  brandy,  gin  and  in- 
toxicating wines.  Mallett  v.  Steven- 
son, 26  Conn.  428. 

1.  SearcMng  Dwelliag-house. —  If  the 
place  to  be  searched  shall  be  a  dwell- 
ing-house in  which  any  family  resides, 
and  in  which  no  place  of  public  resort 
is  kept,  a  search  warrant  shall  not  be 
issued  and  served  unless  the  prosecut- 
ing agent,  or,  if  the  complaint  is  made 
by  two  legal  voters,  at  least  one  of  the 
complainants,  shall  declare,  on  oath  or 
affirmation,  before  the  justice  or  court, 
that  he  verily  believes  that  within  one 
month  next  before  the  making  of  said 
complaint  spirituous  and  intoxicating 
liquors  have  been  sold  in  such  house, 
or  in  some  dependency  thereof,  by  the 
person  accused,  or  by  his  consent  or 
permission,  in  violation  of  the  law,  nor 
unless  said  justice  or  court  shall  find 
that  said  complainant  has  adequate 
reasons  for  such  belief.  Conn.  Laws 
(1895).  c.  287. 

2.  Verification.  — The  complaint  must 
be  sworn  to.  Conn.  Laws  (1895),  c. 
287. 

An  oath  by  the  complainants  "  that 
they  have  reason  to  believe,  and  do 
believe,  the   allegations  in  said   com- 


plaint to  be  substantially  true,"  is  in 
precise  conformity  with  the  provisions 
of  the  statute,  and  is  sufficient.  Low- 
rey  v.  Gridley.  30  Conn.  450. 

Precedent.  —  In  Lowrey  v.  Gridley, 
30  Conn.  450,  the  complaint  and  oath 
were  as  follows: 

"To  Sidney  P.  Burwell,  Esq.,  a  jus- 
tice of  the  peace  in  the  town  of  Bristol 
and  county  oi  Hartford;  the  complaint 
of  the  undersigned,  (of  good  moral 
character,  resident  in  said  town,  and 
of  full  age),  showeth,  that  in  a  certain 
place  in  said  town,  to  wit,  a  certain 
brick  store  in  the  village  of  Fosterville, 
and  occupied  by  Thomas  Lowrey,  Jr., 
of  said  Bristol,  as  a  grocery  store,  being 
a  place  of  public  resort,  certain  intoxi- 
cating liquors,  to  wit:  (describing them), 
are  owned  and  kept  by  said  Thomas 
Lowrey,  Jr.,  and  are  intended  by  him 
to  be  sold  in  violation  of  the  act  of  1S54, 
entitled  'An  act  for  the  suppression  of 
intemperance.'  Wherefore  these  com- 
plainants pray  your  honor  to  issue  a 
warrant  of  search,  that  said  place  may 
be  searched  and  said  liquors  seized  and 
disposed  of  according  to  law. 

Dated  at  Bristol,  this  14th  day  of 
December,  a.  d.  i8j<?. 

.Asahel  Brockett. 
Harvey  Gray. 
Abner  Tuttle. 
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State  of  Iowa,      \ 
Calhoun  County.  ) 
State  of  lo^va,  plaintiff, 
against 
John  Doe,  defendant. 


Form  No.  i  833  i 


Before   Abraham    Kent,    J.    P.    of    Gilead 
Township,  Calhoun  County. 

I,  William  West,  being  duly  sworn,  depose  and  say  that  I  have 
reason  to  believe,  and  do  believe,  that  intoxicating  liquors,  viz., 
{describing  them  as  particularly  as  may  be),"^  are  owned  and  kept  by 
John  Doe,"^  in  said  county,*  to  wit,  in  {describing  place  as  particularly 
as  may  be),^  a.nd  are  intended  by  the  said  John  Doe  to  be  sold  in  viola- 
tion of  the  statutes  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  lowa.^ 

William  West. 


Hartford  County,  ss. 

Bristol,  December  14,  A.  D.  iSjc?. 

Personally  appeared  Abner  Tuttle, 
Asahel  Brockett  and  Harvey  Gray,  of 
good  moral  character,  residents  in  said 
town  of  Bristol,  being  of  full  age,  and 
presented  to  me  the  foregoing  com- 
plaint, by  them  signed,  and  made 
solemn  oath  before  me  that  they  have 
reason  to  believe  and  do  believe  to 
be  substantially  true  the  allegations 
in  said  complaint;  whereupon  I  find 
that  probable  cause  exists  for  said 
complaint.  Sidney  P.  Bur'.vell, 

Justice  of  the  Peace." 

A  search  warrant  issued  in  this  case 
which  was  declared  legal. 

1.  Iowa.  — Code  (1897),  §  2413. 

Written  Information.  —  The  applica- 
tion for  a  search  warrant  to  search  for 
intoxicating  liquors  shall  be  by  written 
information.     Iowa  Code  (1897),  §  2413. 

Eesident  of  County.  —  The  informant 
must  be  a  resident  of  the  county  in 
which  the  information  is  made.  Iowa 
Code  (1897),  g  2413.  But  the  informa- 
tion need  not  stale  this  fact.  State  v. 
Blair.  72  Iowa  591. 

Credible  Sesident.  —  The  informant 
must  be  a  credible  resident  of  the 
county  in  which  the  information  is 
made.  Iowa  Code  (1897),  ^  2413.  But 
the  information  need  "not  state  this 
fact.  Weir  v.  Allen,  47  Iowa  482;  State 
V.  Thompson,  44  Iowa  399. 

2.  Description  of  Liquors.  —  The  in- 
toxicating liquors  to  be  searched  for 
must  be  described  as  particularly  as 
may  be.     Iowa  Code  (1897),  §  2413. 

A  description  of  the  liquors  as  "  in- 
toxicating liquors,  such  as  alcohol, 
wine,  brandy  and  whiskey,"  is  suf- 
ficient. State  V.  Thompson,  44  Iowa 
399- 


3.  Owner  or  Keeper.  —  The  person 
owning  or  keeping  the  intoxicating 
liquors  must  be  named  as  particularly 
as  may  be.      Iowa  Code  (1897),  §  2413. 

4.  Liquors  in  County.  —  In  State  v. 
Thompson,  44  Iowa  399,  it  was  held 
that  where  the  information  was  en- 
titled "The  State  oi  ,  Icwa,  Clayton 
County,"  and  the  information  stated 
that  the  liquors  were  in  the  defendant's 
saloon  in  Strawberry  Point,  it  was  suf- 
ficiently shown  that  the  liquors  were  in 
Clayton  county. 

5.  Description  of  Place.  —  The  place 
to  be  searched  must  be  described  as 
particularly  as  may  be.  Iowa  Code 
(1897),  §  2413. 

A  place  described  as  "  Clark  Thomp- 
son s  saloon  building  in  Strawberry 
Point,  owned  and  kept  by  said  Clark 
Thompson,"  has  been  held  to  be  a  suf- 
ficient description  of  the  place  to  be 
searched.     State  v.  Thompson,  44  Iowa 

399- 

6.  Liquors  Unlawfully  Kept  for  Sale.  — 

The  informant  must  allege  that  he 
has  reason  to  believe  that  intoxicating 
liquor  is  owned  and  kept  by  some  per- 
son in  some  place  in  the  county,  and  is 
intended  by  him  to  be  sold  in  violation 
of  the  provisions  of  the  statute.  Iowa 
Code  (1897),  §  2413. 

That  the  liquors  are  intended  to  be 
sold  in  violation  ot  law  is  sufficient, 
and  it  is  not  necessary  to  specify  by 
title  and  chapter  the  statute  violated. 
Stater/.  Thompson,  44  Iowa  399, 

Searching  Dwelling-house.— If  the  place 
to  be  searched  be  a  dwelling-house  in 
which  any  family  resides,  and  in  which 
no  tavern,  eating-house,  grocery  or 
other  place  of  public  resort  is  kept,  a 
search  warrant  shall  not  be  issued 
unless  the  informant  shall,  on  oath  or 
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State  of  lowa^      ) 
Calhoun  County.  [ 

I,  William  West,  being  duly  sworn,  depose  and  say  that  the  state- 
ments contained  in  the  above  information  are  true. 

William  West. 
Subscribed  by  the  above  named  William  West  in  my  presence  and 
sworn  to  before  me  this  the  eleventh  day  of  May,  a.  d.  \<)00. 

Abraham  Kent,  Justice  of  the  Peace.^ 


ss. 


Form  No.  i  8332. 

State  of  Kansas,  ) 
Cowley  County,     f 

John  Doe,  being  duly  sworn,  on  oath  says  that  the  following 
described  premises,  to  wit,  {describing  the  premises  with  sufficient  par- 
ticularity to  identify  them)^  previous  to  the  making  of  this  complaint, 
were,  and  now  are,  kept  and  maintained  as  a  common  nuisance  by 
one  Richard  Roe,  and  that  the  following  intoxicating  liquors  (or 
intoxicating  liquors,  bottles,  glasses,  kegs,  pumps,  bars,  and  other  property, 
as  the  case  may  be,  describing  the  property  sought  as  particularly  as 
practicable),*  are  kept  and  used  on  the  aforesaid  premises  in  the 


affirmation,  declare  before  the  justice 
that  he  has  reason  to  believe  and  does 
believe  that  within  one  month  next 
before  the  making  of  said  information 
intoxicating  liquor  has  been,  in  viola- 
tion of  the  statute,  sold  in  said  house, 
or  in  some  dependency  thereof,  by  the 
person  accused  in  the  information,  or 
by  his  consent  or  permission;  nor  un- 
less, from  the  facts  and  circumstances 
disclosed  by  such  information,  the  jus- 
tice shall  be  of  the  opinion  that  the  in- 
formant has  adequate  reason  for  such 
belief.  Iowa  Code  (1897),  i^  2413.  But 
where  the  place  to  be  searched  is  not  a 
a  "dwelling-house,"  or  a  "house  in 
which  any  family  resides,"  no  allega- 
tion of  illegal  sale  is  necessary.  State 
V.  Blair,  72  Iowa  591;  Sanders  v. 
State,  2  Iowa  230. 

1.  Verification. —  The  information  must 
be  supported  by  the  oath  or  affirmation 
of  the  informant.  Iowa  Code  (1897), 
82413. 

Precedent.  —  In  Santo  v.  State,  2  Iowa 
165,  the  complaint  was  as  follows: 
"  The  State  of  loiva,  Lee  county,  ss. 

Personally  appeared  before  the  un- 
dersigned, mayor  of  the  city  of  Keokuk, 
in  said  county,  Jatnes  R.  Judd,  James 
Knight  and  Mark  P.  Langdon,  resi- 
dents of  said  county,  who  each  being 
duly  sworn,  depose  and  say  that  they 
have  reason  to  belive  that  intoxicating 
liquors,  viz.:  whiskey  and  ale,  and  por- 
ter, and  lager  beer,  and  strong  beer, 
are  kept,  and  intended  for  sale,  in  vio- 


lation of  the  law  of  the  State  of  Iowa, 
entitled  '  An  Act  for  the  suppression  of 
intemperance,'  in  the  buildings  upon 
the  easterly  part  of  lot  two  in  block 
number  one  hundred  and  eighty-six,  in 
the  city  of  Keokuk  aforesaid;  said  premi- 
ses being  occupied  and  said  liquors 
owned  and  kept  by  a  person  by  the 
name  of  Geofas  Santo.  And  the  said 
James  H.  Judd,  one  of  the  deponents 
aforesaid,  further  deposes  and  declares 
that  he  has  reason  to  believe,  and  does 
believe,  that  since  ihe  first  day  oi  July, 
A.  D.  1855,  intoxicating  liquors  have 
been  sold  in  said  house  or  building,  and 
in  some  dependency  thereof,  in  viola- 
tion of  the  law  of  the  State  of  Iowa,  en- 
titled 'An  Act  for  the  suppression  of 
intemperance,'  by  the  said  Geofas  Santo, 
and  by  his  consent,  and  by  his  per- 
mission." 

An  objection  to  this  information  on 
the  ground  that  it  did  not  particularly 
describe  the  place  to  be  searched  or  the 
intoxicating  liquors  to  be  searched  for 
and  seized  was  not  considered  because 
not  properly  raised. 

2.  Kansas.  —  Laws  (1901),  c.  232,  §  2. 

Complaint  or  Information.  —  The  appli- 
cation for  a  search  warrant  may  be  by 
complaint  or  information.  Kan.  Laws 
(1901),  c.  232,  §  2. 

3.  Description  of  Place.  —  The  place  to 
be  searched  shall  be  described  with  suf- 
ficient particularity  to  identify  it.  Kan. 
Laws  (1901),  c.  232,  §  2. 

4.  Description  of  Liquors.  —  The  intoxi- 
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keeping  and  maintaining  such  premises  as  a  common  nuisance,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kafisas. 
(^Signature  and  jurat  as  in  Form  No.  6676.) 

Form  No.  18333.' 

(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.) 

State  of  Maine. 
Penobscot,  ss.  —  To  Abraham  Kent,  Esq.,  one  of  the  trial  justices 
within  and  for  the  County  of  Penobscot: 
John  Doe,  of  Dexter,  in  said  county,  competent  to  be  a  witness  in 
civil  suits,  on  the  tenth  day  of  May,  in  the  year  eighteen  hundred  and 
ninety-nine,  in  behalf  of  said  state,  on  oath  complains  that  he  believes 
that  on  the  ninth  day  of  May,  iS99,  at  said  Dexter,  intoxicating 
liquors^  were  and  still  are  kept^  and  deposited  by  Richard  Roe,*  of 
Dexter,  in  said  county,  in  (^Here  describe  with  precision  the  place  to  be 
searched),^  said  Richard  Roe  not  being  then  and  there  authorized  by 
law  to  sell  said  liquors  within  said  Dexter;  and  that  said  liquors  then 
and  there  were  and  now  are  intended  by  said  Richard  Roe  for  sale 
in  the  state  in  violation  of  law,  against  the  peace  of  the  state  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 


eating  liquors  to  be  searched  for  shall 
be  described  as  particularly  as  prac- 
ticable; but  any  description,  however 
general,  that  will  enable  the  officer  exe- 
cuting the  warrant  to  identify  the  prop- 
erty to  be  seized,  shall  be  sufficient. 
Kan.  Laws  (1901),  c.  232,  §  2. 

1.  Maine.  — Yi&v.  Stat.  (1883).  c.  27,^ 
40,  as  amended  Rev.  Stat.  (Supp.  1895), 
c.  27,  §  40. 

Complaint  Necessary.  —  The  applica- 
tion for  a  search  warrant  must  be  by 
complaint.  Me.  Rev.  Stat.  (Supp.  1895), 
c.  27,  fc^  40. 

2.  Description  of  Liquors.  —  The  de- 
scription of  the  liquors  as  "  spirituous 
or  intoxicating  liquors"  has  been  held 
to  be  sufficient.  State  v.  Robinson.  33 
Me.  564. 

3.  Liquors  Unlawfully  Kept  in  State.  — 
The  complainant  must  state  that  he 
believes  that  intoxicating  liquors  are 
unlawfully  kept  or  "deposited  in  some 
designated  place  in  the  state  by  some 
person  named,  and  that  the  same  are 
intended  for  sale  within  the  state  in 
violation  of  law.  Me.  Rev.  Stat.  (Supp. 
1895),  c.  27,  i^  40. 

It  is  sufficient  for  the  complainant  to 
state  that  he  believes  that  intoxicating 
liquors  are  kept  by  defendant.  An 
averment  that  he  "has  probable  cause 
to  believe  "  is  unnecessary.  Neither  the 
statute  nor  the  form  enacted  by  the 
legislature  requires  such  an  averment. 


State  V.  Nowlan,  64  Me.   531;  State  v. 
Devine.  (Me.  1888)  13  Atl.  Rep.  128. 

An  allegation  that  intoxicating 
liquors  are  kept  and  deposited  in  the 
place  designated,  and  intended  for  sale 
by  some  person  named,  in  violation  of 
law,  within  this  state,  is  an  allegation 
that  such  keeping  and  deposit  are  un- 
lawful. State  V.  Erskine,  66  Me.  358; 
State  V.  Connelly,  63  Me.  212. 

4.  Person  Keeping  Liquors.  —  The  name 
of  the  person  keeping  the  liquors,  if 
known  to  the  complainant,  shall  be 
stated  by  him  in  his  complaint.  Me. 
Rev.  Stat.  (Supp.  1895),  c.  27,  §  40. 

If  the  name  of  the  person  keeping 
the  liquors  is  unknown  to  the  com- 
plainant, he  shall  so  allege  in  his  com- 
plaint. Me.  Rev.  Stat.  (Supp.  1S95),  c. 
27.  §  40. 

5.  Description  of  Premises.  —  The 
premises  to  be  searched  must  be  desig- 
nated and  particularly  described  in  the 
complaint.  Me.  Rev.  Stat.  (Supp. 
1895),  c.  27,  §  40;  State  V.  Chartrand, 
86  Me,  547;  Flaherty  v.  Longley,  62 
Me.  420. 

That  intoxicating  liquors  are  kept 
and  deposited  "  in  a  certain  wagon  on 
the  fair-ground  on  the  easterly  side  of 
Union  Hall  in  Sear  sport,''  etc.,  is  a 
sufficient  description.  State  v.  Knowl- 
ton,  70  Me.  200. 

"  The  store  occupied  by  said  Robinson, 
situated  on  the  northerly  side  oi  Fore 
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I  therefore  pray  that  due  process  be  issued  to  search  the  premises 
hereinbefore  mentioned,  where  said  liquors  are  believed  to  be 
deposited  and,  if  there  found,  that  said  liquors  and  vessels  be  seized 
and  safely  kept  until  final  action  and  decision  be  had  thereon,  and 
that  said  Richard  Roe  be  forthwith  apprehended  and  held  to  answer 
the  said  complaint,  and  to  do  and  receive  such  sentence  as  may  be 
awarded  against  him. 

John  Doe. 

Penobscot,  ss. — On  the  tenth  day  of  May,  \Z99,  John  Doe  made 
oath  that  the  above  complaint  signed  by  him  is  true. 

Before  me,  Abraham  Kent,  Trial  Justice.^ 

Form  No.  18334.' 
(Mass.  Pub.  Stat.  (1882),  c.  100,  §  46.) 

Commonwealth  of  Massachusetts. 

Suffolk,  ss. 

To  the  Justices  of  the  Municipal  Court  of  the  City  of  Boston,  holden 

at  said  Boston  for  the  transaction  of  criminal  business  within 

said  County: 
Samuel  Endicott  and  George  Peabody,  both  of  Boston,  in  said  county 
of  Suffolk,  and  both  being  of  full  age  and  competent  to  testify,^  in 
behalf  of  the  commonwealth  oi  Massachusetts,  on  oath  complain  that 
they  have  reason  to  believe  and  do  believe  that  intoxicating  liquors, 
to  wit:*  a  certain  quantity  of  whiskey,  being  about  and  not  exceeding 
fifty  gallons;  a  certain  quantity  of  rum,  being  about  and  not  exceed- 

street,  in  said /'i'r//a«t/,  being  numbered  S.  By  Whom  Made. — The   complaint 

797,  on  said  street,"  is  sufficient,  and  it  for  a  search  warrant  shall  be  made  by 

would  be  sufficient  without  the  desig-  two  persons  of  full  age.     Mass.  Rev. 

nation    of    the    number  on    the    street.  Laws  (1902).  c.  100,  t^  72. 

Slate  V.  Robinson,  49  Me.  285.  Where  complainant  is  named,  and  it 

1,  Verification.  —  The  complaint  must  is  alleged  that  he  is  of  a  certain  county, 
be  sworn  to  by  the  person  making  it.  there  is  a  sufficient  identification  of 
Me.  Rev.  Stat.  (Supp.  1895),  c.  27,  §  him.  Com.  v.  Intoxicating  Liquors, 
40.  113  Mass.  13. 

The  complaint  may   be  made  on  af-  4.  Description  of  Liqnors.  —  The  com- 

firmation  by  one  who  is  conscientiously  plaint  shall  particularly  designate  the 

scrupulous  of  taking  an  oath.     State  v.  liquors  to  be  seized.     Mass.  Rev.  Laws 

Devine,  (Me.  1888),  13  Atl.  Rep.  128.  (1902),  c.  100,  §§  72,  74. 

2.  Massachusetts. — Rev.  Laws  (1902),  A  description  of  liquors  as  follows, 
c.  100.  §90,provides  that  statutory  forms  "a  certain  quantity  of  whiskey,  being 
heretofore  in  use  may  continue  to  be  about  and  not  exceedingyf/V/ gallons," 
used,  and  if  substantially  followed  with  a  like  description  of  other  kinds 
shall  be  deemed  sufficient  to  fully  and  of  intoxicating  liquors,  is  sufficient, 
plainly,  substantially  and  formally  de-  although  the  quantity  of  whiskey  actu- 
scribe  the  several  offenses  in  each  of  ally  found  and  seized  is  only  two 
them  set  forth,  and  to  authorize  the  gallons,  and  although  some  of  the 
lawful  doings  of  the  officers  acting  by  kinds  described  are  not  found.  Com. 
virtue  of  the  warrants  issued  in  sub-  v.  Certain  Intoxicating  Liquors,  13 
stantial  conformity  therewith:  but  the  Allen  (Mass.)  52. 

provisions  of  this  section  shall  not  ex-  A  complaint  to  search  for  "  intoxicat- 

clude  the  use  of  other  suitable  forms.  ing  liquors,  to  wit,  a  certain  quantity 

Complaint  Necessary.  —  The    applica-  of  mixed  liquors,"  sufficiently  alleges 

tion  for  a  search  warrant  must  be  by  that  the  mixed  liquors  are  intoxicating, 

complaint.     Mass.    Rev.    Laws   (1902),  Com.  v.  Certain  Intoxicating  Liquors, 

c.  100,  §  72.  110  Mass.  416. 
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\K\^  fifty  gallons;  a  certain  quantity  of  brandy,  being  about  and  not 
exceeding yf/(y  gallons;  a  certain  quantity  of  gin,  being  about  and  not 
exceeding y?//)'  gallons;  a  certain  quantity  of  wine,  being  about  and 
not  exceeding  fifty  gallons;  a  certain  quantity  of  mixed  liquors, 
being  about  and  not  exceeding y^/Vy  gallons;  a  certain  quantity  of  ale, 
being  about  and  not  exceeding  one  hundred  ^zWon^;  a  certain  quan- 
tity of  porter,  being  about  and  not  exceeding  one  hundred  gaWous,;  a 
certain  quantity  of  lager  beer,  being  about  and  not  exceeding  one 
hunared  gallons,  on  the  twenty-sixth  day  of  August.,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  were,  and  still  are, 
kept  and  deposited^  by  Richard  Roe, ^  of  %di\di  Boston,  in  a  certain 
building,  to  wit,  a  dwelling-house  {or  stating  character  of  building'), 
situate  in  Howard  street,  and  numbered  260  in  said  street,  in  said 
Boston,  within  the  judicial  district  of  said  Municipal  Court,  to  wit,  in 
the  first  story  of  said  building  (and  the  grounds  and  outbuildings 
within  the  curtila;je  thereof),^  occupied  by  said  Richard  Roe  as  a  place 


1.  Liquor  Kept  for  JJnlawfal  Sale. — 
The  complainants  shall  state  that  they 
have  reason  to  believe  and  do  believe 
that  spirituous  or  intoxicating  liquor 
is  kept  or  deposited  by  some  person  in 
some  store,  shop,  warehouse,  building, 
vehicle,  steamboat,  vessel  or  place,  and 
is  intended  for  sale  contrary  to  law,  or 
has  been  brought  into  a  city  or  town  in 
violation  of  the  provisions  of  sections 
forty-eight,  forty-nine  and  fifty-one. 
Mass.  Rev.  Laws  (iqo2).  c.  lOO,  §  72. 

2.  Description  of  Person.  —  The  com- 
plainant shall  particularly  designate 
the  person  by  whom  the  liquor  to  be 
seized  is  owned,  kept  or  possessed,  and 
intended  for  sale.  Mass.  Rev.  Laws 
(1902),  c.  100,  §§  72,  74. 

In  Com.  V.  Certain  Intoxicating 
Liquors,  116  Mass.  21,  the  court  holds 
that  the  complainant  is  bound  to  give 
as  good  a  description  as  he  can  of  the 
person  by  whom  the  liquors  are  kept 
and  intended  for  sale,  but  where  he 
does  not  know  the  name  of  such  per- 
son an  averment  that  the  name  is  un- 
known is  sufficient. 

3.  Description  of  Place.  —  The  com- 
plaint  shall  particularly  designate  the 
building,  structure  "and  place  to  be 
searched.  Mass.  Rev.  Laws  (1902),  c. 
100,  §  74. 

The  following  descriptions  have  been 
held  sufficient,  to  wit:  A  certain  build- 
ing in  Boston,  "  situate  in  Federal  sirtct 
and  numbered  t7uo  hundred  and  ninety- 
one  and  two  hundred  and  ninety-three  in 
said  street  in  said  Boston,  in  the  base- 
ment and  first  story  of  said  building." 
Com.  V.  Certain  Intoxicating  Liquors, 
122  Mass.  36.  "A  certain  tenement 
situated  on  the  northeasterly  junction 


of  Rogers  street  and  Central  street  and 
known  as  Portsmouth  Ale  Depot  in  said 
Gloucester,  and  occupied  by  said  Ganey 
as  a  place  of  common  resort  kept 
therein."  Com.  v.  Certain  Intoxicat- 
ing Liquors,  122  Mass.  8.  A  certain 
building  in  Boston,  "  situate  on  Wash- 
ington street  and  numbered  one  hundred 
and  ninety-five  and  one-half  (/gj  1-2)  on 
said  street  in  said  Boston,  and  the  base- 
ment of  said  building."  Com.  v.  Certain 
Intoxicating  Liquors,  117  Mass.  427. 
"  A  certain  building  situated  in  the 
rear  of  the  tenement  situate  on  the 
southerly  side  of  Front  street,  and 
under  the  store  ol  Alexander  Pettigrew 
on  said  street."  The  court  said,  "  this 
language  imports  that  the  place  is  a 
distinct  and  entire  building,  standing 
back  from  the  street,  and  in  the  rear  of 
some  other  structure.  No  one  could 
reasonably  infer  from  this  description 
that  the  building  in  question  is  to  be 
found  under  the  store  of  Alexander 
Pettigrew."  Com.  v.  Intoxicating 
Liquors,  113  Mass.  455.  "A  certain 
small  wooden  shed,  in  rear  of  another 
shed  or  storehouse,  in  rear  of  Washing- 
ton Hotel,  so  called,  occupied  by  said 
White,  on  north  side  of  Westminster 
street  in  said  Taunton,  and  occupied  by 
said  White  Z.S2L.  storehouse."  Com.  v. 
Certain  Intoxicating  Liquors,  113  Mass. 
208.  "A  certain  grocery  store,  the 
cellar  under  the  same,  and  the  premises 
there  situate,  to  wit,  on  the  easterly 
side  of  Main  Street,  and  numbered 
three  hundred  and  sevettty-five  on  said 
street,  in  the  city  of  Worcester,  in  said 
county,  and  occupied  by  said  Chase  and 
Dwinnell,"  although  the  grocery  store 
and  cellar,  which  only  are  occupied  by 
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of  common  resort  kept  therein;  and  which  liquors  are  intended^  by 
said  Richard  Roe  for  sale  in  this  commonwealth,  said  Richard  Roe  not 
being  authorized  to  sell  the  same  in  this  commonwealth,  or  to  keep 
the  same  for  sale,  for  any  purpose,  by  any  legal  authority  whatever, 
against  the  peace  of  the  commonwealth  and  the  form  of  the  statute 
in  such  case  made  and  provided;  and  said  complainants  pray  for  a 
warrant  to  search  said}frj-/ story  of  said  building  (and  said  grounds 
and  outbuildings)  described  as  aforesaid  for  said  liquors,  and  that 
the  same  may  be  declared  to  be  forfeited,  and  that  said  Richard  Roe 
and  all  other  persons  claiming  an  interest  in  said  liquors  may  be  sum- 
moned to  appear  before  said  Municipal  Court  to  show  cause,  if  any 
they  have,  why  said  liquors  should  not  be  declared  forfeited. 

And  I,  the  said  George Peabody,  one  of  the  above  named  complainants, 


such  persons,  are  in  a  block  of  four 
stories,  and  two  other  rooms  in  the  first 
story  bearing  other  numbers  are  oc- 
cupied as  stores  by  other  persons.  Com, 
V.  Intoxicating  Liquors,  113  Mass.  13. 
"A  certain  grocery  store,  dwelling- 
house,  and  the  cellar  under  the  same, 
together  with  the  outbuildings  con- 
tained within  the  curtilage  thereof, 
there  situate,  on  the  southeasterly  cor- 
ner of  Shrewsbury  and  Cross  streets, 
and  occupied  by  sa.\A  Henry,  a  place  of 
common  resort  being  then  kept  there- 
in." Com.  V.  Inloxicating  Liquors, 
lie  Mass.  182.  "A  certain  building, 
situate  on  Blackstone  street  and  num- 
bered one  hundred  and  fifty-two  on  said 
Street  in  said  Boston,  and  the  yfrj/ floor 
of  said  building,  occupied  by  said 
Cahill  as  a  place  of  common  resort 
kept  therein,"  with  a  prayer  for  the 
warrant  to  search  "said  first  floor  of 
said  building."  Com.  v.  Certain  In- 
toxicating Liquors,  107  Mass.  216. 
"A  certain  vehicle,  to  wit,  a  certain 
two  hors  wags,  driven  by  said  Ansel 
Smith,  in  said  Northampton  in  said 
county."  It  was  held  that  the  com- 
plaint sufficiently  described  the  vehicle 
in  which  the  liquors  were  kept  without 
the  words  "  two  hors  wags,"  which 
were  rejected  as  surplusage.  Com.  v. 
Certain  Intoxicating  Liquors,  107  Mass. 
3S6.  "  A  certain  tenement  there  situate, 
on  the  southerly  side  of  Washington 
square,  so  called,  in  said  city,  said 
tenement  being  situated  in  a  brick 
building  and  numbered  t7venty-two  on 
said  square,  said  tenement  consisting 
of  two  rooms  on  the  first  floor  and  the 
cellar  under  said  rooms,  said  tenement 
being  occupied  by  said  AfcSweeny." 
Com.  V.  Certain  Intoxicating  Liquors, 
6  Allen  (Mass.)  596. 

1.  Intent  to  Sell  Unlawfully.  —  The 


complaint  shall  allege  the  intent  of  the 
person  named  as  owner  or  keeper  of 
the  liquors  to  sell  the  same  contrary  to 
law.  Mass.  Rev.  Laws  (1902),  c.  too, 
§§  72,  74.  But  such  an  allegation  need 
not  be  made  in  the  very  words  or  lan- 
guage of  the  statute:  it  is  sufficient  if 
the  intent  is  in  any  form  clearly  and 
substantially  set  forth  and  averred. 
Com.  V.  Certain  Intoxicating  Liquors, 
4  Allen  (Mass.)  593. 

In  Com.  V.  Certain  Intoxicating 
Liquors,  122  Mass.  8,  the  complaint 
alleged  that  the  "liquors  are  intended 
by  said  Ganey  for  sale  in  this  common- 
wealth, contrary  to  law,  he,  the  said 
Ganey,  not  being  authorized  to  sell  the 
same  in  this  commonwealth,  or  keep 
the  same  for  sale  for  any  purpose,  or 
by  any  other  legal  authority  whatever." 
It  was  held  that  this  complaint  clearly 
alleged  that  Ganey  kept  the  liquors 
described  with  intent  to  sell  them  con- 
trary to  law. 

An  allegation  as  follows,  "  which 
liquors  are  intended  by  said  Henry  for 
sale  in  said  commonwealth,  said  Henry 
not  being  then  and  there  authorized  to 
manufacture,  keep  for  sale,  or  sell  the 
same  in  said  commonwealth,"  suf- 
ficiently shows  that  the  liquor  was  in- 
tended for  sale  in  violation  of  the  law. 
Com.  V.  Intoxicating  Liquors,  no 
Mass.  182. 

An  averment  that  certain  intoxicat- 
ing liquors  are  kept  and  deposited  by 
A  and  B  in  a  certain  building  occupied 
by  them,  "which  liquors  are  intended 
by  the  said  A  and  B  for  sale  in  this 
commonwealth,  said  A  and  B  not  being 
authorized  to  sell  the  same  in  this  com- 
monwealth," is  sufficient  to  show  an  in- 
tent to  sell  in  violation  of  law.  Com. 
V.  Certain  Intoxicating  Liquors,  4  Allen 
(Mass.)  593. 
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on  oath  say  that  I  have  reason  to.  believe,  and  do  believe,  that  intoxicat- 
ing liquors,  such  as  are  above  mentioned,  have  been  sold  in  the  dwell' 
ing-house^  above  mentioned  by  the  occupant  of  said  dwelling-house, 
and  with  the  consent  and  permission  of  the  occupant  of  said  dwelling- 
house,  contrary  to  law,  within  one  month  next  before  this  day,  and 
that  said  liquors  above  mentioned  are  now  kept  in  said  dwelling- 
house  for  sale  by  said  Richard  Roe  contrary  to  law;  and  my  belief 
aforesaid  is  founded  on  the  following  facts  and  circumstances,  namely: 
That  sales  of  intoxicating  liquors  have  been  made  in  said  dwelling- 
house  within  the  time  specified, 

Samuel  Endicoit. 

George  Peabody. 
Suffolk,  ss.  Received  and  sworn  to  at  said  Boston  before  said 
Municipal  Court,  this  twenty-seventh  day  oi  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine;  and  it  appears  to 
said  Municipal  Court  that  there  is  probable  cause  to  believe  the  fore- 
going complaint  to  be  true. 

Calvin  Clark,  Assistant  Clerk. ^ 


1.  Search  of  Dwelling-house  —  Gener- 
ally. —  A  warrant  shall  not  be  issued 
for  the  search  of  a  dwelling-house,  if 
no  tavern,  store,  grocery,  eating-house 
or  place  of  common  resort  is  kept 
therein,  unless  one  of  the  complainants 
makes  oath  that  he  has  reason  to  be- 
lieve and  does  believe  that  such  liquor 
has  been  sold  therein  or  taken  there- 
from for  the  purpose  of  being  sold  by 
the  occupant,  or  by  his  consent  or  per- 
mission, contrary  to  law,  within  one 
month  next  before  making  such  com- 
plaint, and  is  then  kept  therein  for  sale 
contrary  to  law  by  the  person  com- 
plained against.  Such  complainant 
shall  in  his  oath  state  the  facts  and 
circumstances  on  which  such  belief  is 
founded,  and  such  allegations  shall  be 
recited  in  the  complaint.  Mass.  Rev. 
Laws  (1902), c.  100,  §  73. 

In  Com.  V.  Certain  Intoxicating 
Liquors,  142  Mass.  470,  the  court  says: 
"The  affirmation  of  one  of  the  com- 
plainants as  to  the  facts  and  circum- 
stances upon  which  his  belief  rests 
does  not  form  a  part. of  the  complaint 
and  need  not  be  framed  with  technical 
accuracy. 

Oath  in  Alternative. — A  complaint  for 
a  search  warrant  to  search  a  dwelling- 
house  for  intoxicating  liquors  is  suf- 
ficient although  the  oath  of  one  of  the 
complainants  states  in  the  alternative 
that  intoxicating  liquor  "has  been 
sold  in  the  house  above  mentioned  by 
the  occupant  of  said  house,  or  with  the 
consent  and  permission  of  the  occupant 
of  said  house,  contrary  to  law,  within 


one  month,"  the  oath  being  in  other 
respects  sufficient.  Com.  v.  Certain 
Intoxicating  Liquors,  13  Allen  (Mass.) 
52. 

Sufficient  Belief.  —  A  complaint  to 
search  a  dwelling-house  is  sufficient 
which  states  as  complainant's  belief, 
"  that  many  people  have  been  seen 
going  to  and  coming  from  there,  and 
waiting  outside  of  the  house,  for  said 
Baker  to  come,  with  bottles  in  their 
hands."  Com.  v.  Certain  Intoxicating 
Liquors,  105  Mass.  595. 

An  averment  that  complainant's  be- 
lief is  founded  on  the  fact  that  the 
"common  report  is  that  intoxicating 
liquors  are  sold  there"  is  sufficient. 
Com.  V.  Leddy,  105  Mass.  381. 

2.  Verification. — A  statutory  provision 
that  the  warrant  to  be  issued  shall  be 
supported  by  oath  or  affirmation  of  the 
complainant  is  fully  complied  with  by 
the  complainant's  making  oath  to  the 
complaint.  Downing  v.  Porter,  8  Gray 
(Mass.)  539. 

In  Com.  V.  Certain  Intoxicating 
Liquors,  122  Mass.  8,  the  jurat  stated 
that  the  complaint  was  "  received  and 
sworn  to  at  said  Gloucester,  before  said 
court."  It  was  held  that  the  jurat 
imported  that  the  complaint  was  sworn 
to  by  both  complainants. 

Precedents.  —  In  Com.  v.  Intoxicating 
Liquors,  113  Mass.  13,  the  following 
complaint,  which  was  held  sufficient,  is 
set  out: 

"To  the  Central  District  Court  of 
Worcester,  in  the  county  of  Worcester, 
and  Commonwealth  of  Massachusetts, 
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James  M.  Drennan,  of  Worcester,  and 
Samuel  J.  Fletcher,  both  of  said  county, 
and  both  of  full  age,  and  competent 
to  testify,  in  behalf  of  said  Common- 
wealth, on  oath  complain,  that  they 
have  reason  to  believe,  and  do  believe, 
that  intoxicating  liquors,  to  wit:  a  cer- 
tain quantity  of  whiskey,  being  about. 


liquors,  to  wit,  a  certain  quantity  of 
whiskey,  being  about  and  not  exceed- 
ing Jiye  hundred  gallons;  a  certain 
quantity  of  rum,  being  about  and  not 
exceeding  Jive  hundred  gallons;  a  cer- 
tain quantity  of  wine,  being  about  and 
not  exceeding  one  hundred  gallons;  a 
certain  quantity  of  brandy,  being  about 


and  not  exceeding  /fz/^  /;M«</r^(/gallons;     and  not  exceeding  one  hundred  gallons. 


a  certain  quantity  of  gin,  being  about, 
and  not  exceeding  Jive  hundred  gal- 
lons; a  certain  quantity  of  rum,  being 
about,  and  not  exceeding  /?c/^  hundred 
gallons;  a  certain  quantity  of  wine, 
being  about,  and  not  exceeding  Jive 
hundred  gallons;  a  certain  quantity  of 
brandy,  being  about,  and  not  exceed- 
ing Jive  hundred  gallons;  a  certain 
quantity  of  ale,  being  about,  and  not 
exceeding  Jive  hundred  gallons;  a  cer- 
tain quantity  of  porter,  being  about, 
and  not  exceedingyfz/i?  hundred  gallons 


on  the  tiveljth  day  of  October,  in  the  year 
eighteen  hundred  and  seventy, ■vi^x^,  and 
still  are,  kept  and  deposited  by  Law- 
retice  Henry,  of  said  Worcester,  in  a  cer- 
tain grocery  store,  dwelling-house,  and 
the  cellar  under  the  same,  together  with 
the  outbuildings  contained  within  the 
curtilage  thereof,  there  situate,  on  the 
southeasterly  corner  oi  Skre7vshury  and 
Cross  streets,  and  occupied  by  said 
Henry,  a  place  of  common  resort  being 
then  kept  therein;  and  which  liquors 
are  intended  by  said  Henry  for  sale  in 


on  the  twenty-jijth  day  oijuly,  in  the     said   Commonwealth,   said   Henry  not 


year  eighteen  hundred  and  seventy- 
three,  were,  and  still  are,  kept  and  de- 
posited by  Joseph  Chase  and  Benjamin 
D.  Dwinnell,  of  said  Worcester,  in  a 
certain  grocery  store,  the  cellar  under 
the  same,  and  the  premises  there  situate, 
to  wit,  on   the   easterly  side  of  Alain 


being  then  and  there  authorized  to 
manufacture,  keep  for  sale,  or  sell  the 
same  in  said  Commonwealth.  And 
said  complainants  pray  for  a  warrant 
to  search  the  premises  described  as 
aforesaid,  for  said  liquors,  and  that  the 
same  may  be  declared  to  be  forfeited: 


Street,  and  numbered  three  hundred  and    and  that  said  Henry  and  all  other  per- 


seventy-Jive  on  said  street,  in  the  city  of 
Worcester,  in  said  county,  and  occu- 
pied by  said  Chase  and  Dzvinnell,  a 
place  of  common  resort  being  then  kept 
therein;  and  which  liquors  are  intended 
by  said  Chase  and  Dwinnell  for  sale  in 
said  Commonwealth,  said  Chase  and 
Dwinnell  not  being  then  and  there 
authorized  to  manufacture,  keep  for 
sale,  or  sell  the  same  in  said  Common- 
wealth; and  said  complainants  pray 
for  a  warrant  to  search  said  building 
described  as  aforesaid,  for  said  liquors, 
and  that  the  same  may  be  declared  to 
be  forfeited,  and  that  said  Chase  and 
Dwinnell  and  all  other  persons  claim- 
ing an  interest  in  said  liquors,  may  be 
summoned  to  appear  before  said  court, 
to  show  cause,  if  any  they  have,  why 
said  liquors  should  not  be  declared 
forfeited.  Jas.  M.  Drennan,  Sam' I  /. 
Fletcher,  complainants. 

Worcester,  ss.  Received  and  sworn 
to  this  twenty-JiJth  day  ol  July,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-three,  before  said 
court.      T.  S.Johnson,  Clerk." 

In  Com.  V.  Intoxicating  Liquors,  no 
Mass.  1S2,  the  complaint  alleged  that 
the  complainants  "  have  reason  to  be- 
lieve, and  do  believe,  that  intoxicating 


sons  claiming  an  interest  in  said  liquors 
may  be  summoned  to  appear  before 
said  court,  to  show  cause,  if  any  they 
have,  why  said  liquors  should  not  be 
declared  forfeited.  And  I,  Charles  A^. 
Hair,  one  of  the  above  named  com- 
plainants, on  oath  say  that  I  have 
reason  to  believe,  and  do  believe,  that 
intoxicating  liquor,  such  as  is  above 
mentioned,  has  been  sold  in  the  house 
above  mentioned  by  the  occupant  of 
said  house,  and  with  the  consent  and 
permission  of  the  occupant  of  said 
house,  contrary  to  law,  within  one 
month  next  before  this  day,  and  that 
said  liquor  above  mentioned  is  now 
kept  in  said  house  for  sale  by  said 
Henry  contrary  to  law;  and  my  belief 
aforesaid  is  founded  on  the  following 
facts  and  circumstances:  I  have  been 
reliably  informed  that  intoxicating 
liquor  has  been  sold  from  said  house 
within  thirty  days  next  before  the  re- 
ceiving of  this  complaint.  C.  N.  Hair, 
E.  J.  Russell,  complainants. 

Worcester,  ss.  Received  and  sworn 
to  this  tweljth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  seventy,  before  said  court. 
C.  Jillson,  Clerk." 

The  complaint  was  held  sufficient. 


16  E.  of  F.  P. —63. 
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Form  No.  18335.' 

{^Title  of  cause ^  and  venue  as  in  Form  No.  6687.) 

The  complaint  and  information  of  Richard  Roe,  of  the  county 
aforesaid,  made  in  the  name  of  the  state  of  Nebraska,  before  me,  the 
undersigned,  a  justice  of  the  peace  within  and  for  said  county,  this 
twenty-seventh  day  of  May,  in  the  year  of  our  Lord  one  thousand  nine 
hundred,  who  being  duly  sworn  on  his  oath,  says  that  he  has  reason 
to  believe,  and  does  believe,  that  Hugo  E.  Nelson,^  of  the  county  of 
Burt,  state  oi  Nebraska,  on  the  twenty-seventh  day  of  May,  in  the  year 
of,  our  Lord  one  thousand  nine  hundred,  in  the  county  aforesaid,  then 
and  there  being,  did  then  and  there  have,  and  now  has,  in  his  pos- 
session, intoxicating  liquors  known  as  whiskey,  beer,  wine,  ale,  and 
alcohol, 2  in  the  building  and'  the  cellar  thereof,  situated  on  lot  thirteen 
{13),  in  block  six  {6),  of  the  village  of  Oakland,  Burt  county,  Nebraska,'^ 
said  place  being  kept  by  him,  the  said  Hugo  E.  Nelson,  and  that 
such  intoxicating  liquors  were  then  and  there,  and  are,  intended  for 
sale  by  said  Hugo  E.  Nelson  without  a  license  to  so  sell,^  as  provided 
in  chapter  50  of  the  Compiled  Statutes  of  Nebraska  of  1899,  contrary 
to  the  form  of  the  statute  {concluding  as  in  Form  No.  6687). 

Form  No.  i83  36.« 

To  Abraham  Kent,  a  justice  of  the  peace  for  the  county  of  Cheshire: 
William  West,  of  Walpole,  in  said  county  of  Cheshire,  on  oath  com- 
plains that  he  has  probable  cause  to  suspect  and  believe,  and  does 
believe,  and  herewith  offers  satisfactory  evidence  thereof,  that  cer- 
tain spirituous  malt  liquors  are  kept  for  sale  in  violation  of  law,' 
and  that  certain  casks,  bottles,  vessels,  measures,  and  other  things 
adapted  for  the  illegal  keeping  and  sale  of  such  spirituous  malt 
liquors,  are  kept  on  the  premises  now  occupied  by  one  John  Doe, 
situate  in  said  Walpole,  and  described  as  follows:  {describing  the premi- 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  5.  Liquors  Kept  for  Unlawful  Sale. — 
3610.  The  complainant    must    staie   that    he 

This  complaint  follows  the  complaint  has  reason  to  believe  and  does  believe 

recited  in  the  search  warrant  set  out  as  that    intoxicating    liquor    is   ovirned   or 

evidence  in  Nelson  v.   State,   53   Neb.  kept,  by  some  person,  in  some  place  in 

790.  the  county,  and  is  intended  to  be  or  is 

Written  Complaint  and  Information. —  being   sold    by    said    person,    without 

The  application   for  a  search  warrant  license,    in    violation     of   the    statute, 

shall  be  by  complaint  and  information  Neb.  Comp.  Slat.  (1899),  §  3610. 

in  writing.     Neb.  Comp.  Stat.  (1899),  §  Verification.  —  The  complaint  and  in- 

3610.  formation  must  be  on  oath  of  the  com- 

2.  Owner  or  Keeper.  —  The  person  plainant.  Neb.  Comp.  Stat.  (1899),  § 
owning  or  keeping  the  liquors  must  be  3610. 

named  or  described  as  particularly  as  6.   Neio  Hampshire.  —  Pub.    Stat.    & 

may  be.     Neb.   Comp.   Stat.   (1899),  §  Sess.  L.  (1901),  c.  H2,  §30. 

3610.  Complaint  Necessary.  —  The    applica- 

3.  Description  of  Liquors. —  The  liquors  tion  for  a  search  warrant  must  be  by 
must  be  described  as  particularly  as  complaint.  N.  H.  Pub.  Stat.  &  Sess. 
may   be.     Neb.   Comp.  Stat.   (1899),  §  L.  (1901),  c.  112,  §30. 

3610.  7.  Liquors  Kept  for    Unlawful   Sale. — 

4.  Description  of  Place.  —  The  place  The  complaint  shall  charge  that  spiritu- 
to  be  searched  must  be  described  as  ous  liquors  were  kept  for  sale  in  viola- 
particularly  as  may  be.  Neb.  Comp.  tion  of  the  law.  N.  H.  Pub.  Stat.  & 
Stat.  (1899),  §  3610.  Sess.  L.  (1901),  c.  112,  §  30. 
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ses  particularly),  he,  the  said  John  Doe,  not  being  then  and  there,  in 
said  town  and  county,  an  agent  for  any  town  or  city,  for  the  purpose 
of  selling  spirituous  liquors,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  state  of  New  Hampshire. 

Wherefore  the  said  William  West  prays  that  a  warrant  be  issued 
authorizing  the  search  of  the  aforesaid  premises,  and  the  seizure  of 
the  aforesaid  liquors,  casks,  bottles,  vessels  and  measures,  if  the  same 
be  found,  and  that  the  same  be  safely  kept  until  final  action  and 
decision  be  had  hereon,  and  that  the  said  John  Doe  be  forthwith 
apprehended  and  held  to  answer  to  this  complaint. 

William  West. 
Cheshire,  ss.  May  21,  a.  d.  i^99. 

Then  the  said  William  West  personally  appeared  and  made  oath 
that  the  above  complaint  by  him  subscribed  is  true. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  8337.' 
(Precedent  in  In  re  Liquors  of  Morgan,  16  R.  I.  543.)' 

To  Darius  Baker,  Esq.,  Justice  of  the  District  Court  of  the  First 
Judicial  District,  in  the  County  of  Newport,  in  the  State  of 
Rhode  Island  and  Providence  Plantations  : 
William  C.  Congdon,  Chief  of  Police,  and  a  legal  voter  of  the  City 
of  Newport,  in  said  county,  on  oath  complains,  in  the  name  and  behalf 
of  the  state,  that  certain  intoxicating  liquors  —  to  wit:  A  certain 
quantity  of  rum,  being  about  and  not  exceeding  one  hundred  gallons; 
a  certain  quantity  of  whiskey,  being  about  and  not  exceeding  one 
hundred  gallons;  a  certain  quantity  of  gin,  being  about  and  not 
exceeding  one  hundred  gaXlons;  a  certain  quantity  of  brandy,  being 
about  and  not  exceeding  one  hundred  gallons;  a  certain  quantity  of 
ale,  being  about  and  not  exceeding  one  hundred  gallons;  a  certain 
quantity  of  wine,  being  about  and  not  exceeding  (?«^  hundred  g^aXlons; 
a  certain  quantit;^  of  strong  beer,  being  about  and  not  exceeding  one 
hundred  gallons;  a  certain  quantity  of  lager  beer,  being  about  and 
not  exceeding  tf«^  hundred  gallons;  a  certain  quantity  of  other  strong 
and  malt  and  intoxicating  liquors,  being  about  and  not  exceeding  one 
hundred  gallons;  a  certain  quantity  of  mixed  liquors,  a  part  of  which 
is  ale,  wine,  rum,  and  other  strong  and  malt  and  intoxicating  liquors, 
being  about  and  not  exceeding  one  hundred  gallons,  contained  in  cer- 
tain barrels,  kegs,  jugs,  jars,  bottles,  decanters  and  other  vessels, 
were  and  still  are  kept  and  deposited  for  sale,^  by  one  Morris  S. 

1.  Rhode  Island.  —  Gen.  Laws  (1896),  complaint,  which  were  overruled.  A 
c.  102,  §  29.  judgment  forfeiting  the  liquors  to  the 

2.  Upon    this   complaint,    a   warrant     state  was  affirmed. 

in  due  form  was  issued  to  search  the  Written   Complaint    Necessary.  —  The 

premises    described    and    to  seize    the  application  for  a  search  warrant  shall 

liquors  and  vessels   mentioned  and  to  be  by  written  complaint.     R.   L  Gen. 

hold    the    same   until    further    order.  Laws  (i8g6),  c.  102,  §  29. 

On    the     warrant,     the    liquors    were  3.  Liqnors  Kept  for  ITnlawfal  Sale.  — 

seized,  and,  on  trial  to  have  them  for-  The  complaint  shall  state  that  intoxi- 

feited,    objections    were   made    to   the  eating  liquors  are  kept  or  deposited  in 
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Horgan,  of  the  city  of  Newport,  in  a  certain  building  numbered yfz/(f 
hundred  and  sixteen  and  five  hundred  and  eighteen,  tlien  and  there 
situate  on  Thames  street,  so  called,  in  the  city  of  Newport,  and  in 
the  outbuildings  in  the  rear  of  said  building,  and  used  in  connection 
therewith,  against  the  statute  and  peace  and  dignity  of  the  state. 

Wherefore  the  complainant  prays  for  a  warrant  to  search  said 
buildings  and  outbuildings  for  said  liquors  and  vessels,  and  that  the 
same  may  be  declared  forfeited  to  the  state. 

Dated  at  Newport,  thx?,  fourteenth  day  of  July,  a.  d.  xS88. 

William  C.  Congdon,  Chief  of  Police, 
and  a  legal  voter  of  the  City  of  Newport. 

Newport,  Sc.  — In  Newport,  this  fourteenth  day  oi  July,  a.  d.  \?s88, 
personally  came  William  C.  Congdon,  Chief  of  Police,  and  a  legal 
voter  of  the  city  of  Newport,  subscriber  to  the  above  complaint, 
and  made  oath  to  the  truth  of  the  same. 

Before  me,  Darius  Baker,  Justice  of  the  District  Court 

of  the  First  Judicial  District.* 

Form  No.  18338.* 

(Vt.  Stat.  (1894),  §  4551.)' 
State  of  Vermont,  ) 

Windham  County,  ss.  \ 

To  Abraham  Kent,  justice  of  the  peace  within  and  for  the  county 
of  Windham,  comes  William  West,  a  citizen  of  the  town  oi  Rocking- 
ham, in  said  county,  and  complains  that  he  has  reason  to  believe  and 
does  believe  that  intoxicating  liquor*  is  by  John  Doe  kept  or  deposited 
in  {Here  describe  the  place  to  be  searched\^  and  by  said  John  Doe,  then 
and  there  in  the  town  ol  Rockingha?n,   intended  for  sale,  furnishing, 

some  place   within    some   town    or    in  be  under  oath.     R.  I.  Gen.  Laws  (1896), 

some  vessel  or  craft  in  some  of  the  pub-  c.  102,  §  29. 

lie  waters  in  the  state,  for  sale  in  vio-  2.    Verviont.  —  Stat.  (1894),  §  4487. 

lation  of  the   law.     R.    I.   Gen.   Laws  Complaint    Necessary.  —  The    applica- 

(1896),  c.  102,  §  29.  tion  for  a  search  warrant  must  be  by 

Searching     Dwelling-house,  —  If    the  complaint.     Vt.  Stat.  (1894),  §  4487. 
place   to   be  searched    be  a   dwelling-  3.  Statutory  Form  Sufficient.  —  A  corn- 
house,  used  and   occupied  exclusively  plaint  which  follows  the  statutory  form 
as     such,    and    no    tavern,    store    or  is    sufficient.     State     v.     Twenty-Five 
grocery,  eating-room  or  place  of  com-  Packages  of  Liquor,  38  Vt.  387. 
mon   resort  be  kept  therein,  the  war-  4.  Description    of    Liquors. —  The   de- 
rant   shall    not    be    issued   unless   the  scription  of  the  property  seized  as  "  in- 
complainant  shall    make  oath  that  he  toxicating  liquor  "  sufficiently  describes 
has  reason  to  believe  and  does  believe  it.     Lincoln  v.  Smith,  27  Vt.  328. 
that   intoxicating    liquors    have    been  5.  Description     of     Premises.    —    The 
sold  in   such  dwelling-house  or  taken  premises  to  be    searched    must  be  de- 
therefrom  for  the  purpose  of  sale   by  scribed   in    the    complaint.     Vt.    Stat, 
the  occupant   thereof,   or  by   his   per-  (1894),  §  4487. 

mission,  contrary  to  law,  within  one  "^'T^v^  American  Hotel  and  the  barns, 
month  next  before  making  such  com-  sheds  and  other  outbuildings  adjacent 
plaint,  and  are  then  kept  therein  for  thereto,  in  Burlington,  and  forming  a 
sale  contrary  to  law;  and  shall  also  in  part  of  the  premises  of  said  hotel,"  is 
like  manner  state  the  facts  on  which  sufficiently  specific.  State  v.  Twenty- 
such  belief  is  founded,  which  facts  Five  Packages  of  Liquor,  38  Vt.  387. 
shall  be  recited  in  the  complaint.  R.  I.  "  The  dwelling-house  of  JHusse/i  //. 
Gen.  Laws  (1896),  c.  t02,  §  31.  Lincoln,  of  Shrewsbury,"  is    sufficiently 

1.  Verification.  —  The  complaint  shall  certain.     Lincoln  v.  Smith,  27  Vt.  328. 
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gift  or  distribution,!  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state; 
and  I  therefore  pray  that  a  warrant  of  search  may  issue  in  the 
premises. 

Dated  aX.  Rockingham^  in  the  county  of  Windham,  the  tenth  day  of 
May,  A.  D.  iS99. 

William  West? 

The  above  named  William  West  exhibited  this  complaint  to  me 
and  made  oath  to  the  truth  thereof  this  tenth  day  oi  May,  a.  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace.^ 

(2)  By  Prosecuting  Attorney  After  Inquiry  Had. 
Form  No.  18339.* 

In  the  Wabaunsee  County  District  Court. 
The  State  of  Kansas,  plaintiff,  '\ 

against  !  Criminal  Action, 

Certain  Intoxicating  Liquors,  and  the  unkno^vn  [  No.  lljf.6. 
keeper  thereof,  defendant.  J 

Whereas,  upon  a  certain  inquiry  by  and  before  me  lately  instituted 
and  carried  on  at  Wabaunsee,  in  said  Wabaunsee  county,  in  the  state 
of  Kansas,  into  and  concerning  certain  violations  of  an  act  of  the 
legislature  of  the  state  of  Kansas,  entitled  "  An  Act  amendatory  and 
supplemental  to  chapter  128  of  the  Session  Laws  of  1881,  being  an 
act  entitled  '  An  Act  to  prohibit  the  manufacture  and  sale  of  intoxi- 
cating liquors,  except  for  medical,  scientific  and  mechanical  pur- 
poses, and  to  regulate  the  manufacture  and  sale  thereof  for  such 
excepted  purposes,'"  approved  March  7,  1885,  and  of  the  act  to 
which  said  act  is  amendatory  and  supplemental,  to  me  theretofore 
duly  alleged  and  notified,  the  testimony  of  certain  witnesses,  to  wit: 
John  Doe,  John  Den  and  George  Peabody,  then  and  there  attending, 
appearing,  and  deposing  before  me  in  obedience  to  my  certain  sub- 
poena so  commanding  theretofore  duly  issued  and  served,  each  of 
said  witnesses  having  been  by  me  first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  and  true  answer 
make  to  all  questions  which  by  me  might  be  propounded  touching 
any  violations  of  the  provisions  of  said  acts,  or  of  either  of  them; 
and  which  testimony  was  then  and  there  reduced  to  writing,  and 
signed  by  said  witnesses  respectively,  and  is  now  filed  herewith;  did 
and  does  disclose  that  in  the  place  hereinafter  particularly  described, 

1.  Liquors   Kept  for  Unlawfal  Sale. —  2.  Signature.  —  In  Gill  v.  Parker,  31 

The    complainant    must   stale    that  he  Vt.  6io,  it  was  held  that  the  complaint 

has  reason  to  believe  and  does  believe  need  not  be  signed  by  the  complainant, 

that    intoxicating    liquor    is    kept    or  3.  Verification.  —  The  complaint  must 

deposited   in    a   dwelling-house,  store,  be   on    the   oath   or  affirmation  of  the 

shop,  steamboat  or  water-craft  of  some  complainant.     Vt.  Stat.  (1894),  §  4487. 

kind,  depot,   railway   car   or  land  car-  4.  Kansas. — Gen.  Stat.  (1897),  c.  loi, 

riage  of  some  kind,  warehouse,  or  other  §  50. 

building    or    place    in    the  county   in  This  form  follows  substantially  the  in- 

which  said  justice   resides,  for  sale  or  formation  set  out  in  State  v.  Whisner, 

distribution  contrary  to  law.     Vt.  Stat.  35  Kan.  271. 
(1894).  §  4487. 
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and  within  said  county  of  Wabaunsee,  intoxicating  liquors  are  being 
there  unlawfully  sold  and  kept  for  unlawful  sale,  as  hereinafter  more 
specifically  and  formally  charged,  by  a  certain  person  to  said  wit- 
nesses and  to  me  unknown,  but  in  and  by  said  testimony  described 
as  hereinafter  set  forth  and  charged;  and  that  said  unknown  person 
so  described  has  in  his  possession  at  the  said  place  hereinafter 
described,  the  property  hereinafter  described,  and  there  keeps  and 
uses  the  same  for  the  unlawful  purposes  hereinafter  charged; 

Now,  therefore,  I,  Daniel  Webster,  county  attorney  of  Wabaunsee 
county,  in  the  state  of  Kansas,  in  the  name  and  by  the  authority  of 
the  state  of  Kansas,  come  now  here  and  give  the  court  to  understand 
and  be  informed  that  at  and  in  {describing  the  premises  with  reasonable 
certainty),  in  said  county  of  Wabaunsee,  in  the  state  of  Kansas,  by  a 
certain  person  to  me  unknown,  but  of  the  following  description,  to 
wit:  5  ft.  6  in.  in  height,  220  pounds  in  weight  and  of  dark  com- 
plexion, and  who  is  there  the  keeper  of  said  place,  intoxicating 
liquors  are  now  there  being  unlawfully  sold  and  unlawfully  kept  for 
unlawful  sale  there,  to  be  used  as  a  beverage  and  not  for  medical, 
scientific  and  mechanical  purposes,  and  without  authority  of  any 
permit  from  tho^ probate  judge  of  said  county  of  Wabaufisee. 

Second  count.  —  And  I  do  further  give  the  court  to  understand  and 
be  informed  that  the  said  place  hereinbefore  described  and  which 
description  is  here  referred  to  and  adopted  as  part  of  this  count,  is  a 
place  where  intoxicating  liquors  are,  habitually  and  continuously, 
and  as  a  business,  unlawfully  sold  and  unlawfully  kept  for  unlawful 
sale  to  be  used  as  beverages  and  not  for  medical,  scientific  or 
mechanical  purposes,  and  that  said  place  is  so  kept,  and  the  said 
intoxicating  liquors  are  there  so  unlawfully  sold  and  unlawfully  kept 
for  such  unlawful  sale,  by  the  said  certain  person  to  me  unknown,  but 
hereinbefore  particularly  described,  and  which  description  is  here 
referred  to  and  adopted  as  part  of  this  count;  which  unlawful  place 
so  unlawfully  kept  is  a  common  nuisance. 

And  I  do  further  give  the  court  to  understand  and  be  informed  that 
the  said  unknown  person,  hereinbefore  described,  at  and  in  the  said 
place  hereinbefore  described,  in  the  town  of  Wabaunsee,  in  Wabaunsee 
county,  in  the  state  of  Kansas,  now  and  there  has  and  keeps  in  his 
possession  there,  and  now  and  there  uses  and  employs  the  same  in 
and  about  and  for  the  commission  of  said  offenses;  and  now  and 
there  does  there  keep  and  have  in  his  possession,  for  the  purpose  of 
using  and  employing,  and  uses  and  employs  the  same  in  and  about 
and  for  the  purpose  of  keeping  there  an  unlawful  place  for  the  unlaw- 
ful sale  and  keeping  for  unlawful  sale  of  intoxicating  liquors,  to  be 
used  as  beverages  and  not  for  medical,  scientific  or  mechanical 
purposes,  certain  property,  intoxicating  liquors,  and  vessels  and 
bottles  containing  intoxicating  liquors,  now  at  said  place  in  his 
possession  kept,  to  wit:  (/fere  insert  list  of  such  articles^. 

Wherefore  I,  Daniel  Webster,  county  attorney  as  aforesaid,  in  the 
name  and  by  the  authority  of  the  state  of  Kansas,  do  pray  that  a 
warrant  may  issue  for  the  arrest  of  the  said  unknown  person  herein- 
before particularly  described,  and  for  the  seizure  of  said  liquors, 
vessels    and   property  hereinbefore   described,  and   that  such  pro- 
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ceedings  may  thereupon  be  had  as  in  such  cases  provided  by  law; 
that  said  liquors,  vessels  and  property  may  be  publicly  destroyed;  and 
that  said  place  may  be  declared  a  common  nuisance  and  may  be  shut 
up  and  abated,  and  all  intoxicating  liquors  found  therein  upon  such 
abatement,  together  with  all  signs,  screens,  bars,  bottles,  glasses  and 
other  property  used  in  keeping  and  maintaining  said  place,  destroyed ; 
and  that  such  other  and  further  proceedings  may  be  had  as  in  such 
cases  provided  by  law. 

Daniel  Webster^ 
County  Attorney  of  Wabaunsee  County,  Kansas. 
State  of  Kansas^   Wabaunsee  County,  ss. 

Daniel  Webster,  county  attorney  of  said  Wabaunsee  county,  being 
by  me  first  duly  sworn,  deposes  and  says  that  the  foregoing  informa- 
tion subscribed  by  him  is  true  according  to  the  best  of  his  information 
and  belief. 

Daniel  Webster. 
Subscribed  and  sworn  to  before  me  on  this  fifteenth  daj  ol  March^ 
A.  D.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)  Where  Owner  of  Liquors  to  be  Searched  For  has  been 
Before  Convicted  of  Selling  Liquors,^ 

Form  No.  18340.* 

(Precedent  in  State  v.  Welch,  79  Me.  100.)' 

State  of  Maine. 
Cumberland,  ss. 

To  the  Recorder  (the  Judge  being  absent  from  the  court-room)  of 
our  Municipal  Court  for  the  City  of  Portland,  in  the  County  of 
Cumberland : 
Ezra  Hawkes,  of  Portland,  in  said  county,  competent  to  be  a  witness 
in  civil  suits,  on  the  twenty-fifth  day  of  March,  a.  d.  \Z86,  in  behalf 
of  said  state,  on  solemn  affirmation,  complains  that  he  believes  that 
on  the  twerity-fifth  day  of  March,  in  said  year,  at  said  Portland,  intoxi- 
cating liquors  were,  and  still  are,  kept  and  deposited  by  James  Welch 
and  Daniel  Welch,  of  Portland,  in   said  county,  in  the  shop  and  its 
appurtenances,  situated  on  the  northerly  side  of  Pleasant  street,  in 
said  Portland,  and  numbered  one  on  said  street,  and  occupied  by  said 
fames  and  Daniel  Welch,  said  fames  and  Daniel  Welch  not  being  then 
and  there  authorized  by  law  to  sell  said  liquors  within  said  state,  and 
that  said  liquors  then  and  there  were,  and  now  are,  intended  by  said 

1.  Prior  Conviction.  —  The  prior  con-  Another  Precedent — In   State  v.  De- 

viction  is  sufficiently  shown  by  an  alle-  vine,  (Me.  1888)  13  Atl.  Rep.  128.  is  set 

gation  that  defendant  had  been   before  out  another  form  of  complaint  showing 

convicted    of    unlawful    keeping    and  a  prior  conviction,  which  was  held  suf- 

depositing   in    this    state    intoxicating  ficient. 

liquors  with  intent  that  the  same  should  2.  Maine.  — Rev.   Stat.  (1883).  c.   27, 

be  sold  in  this  state  in  violation  of  law,  §  52. 

properly   laying   the   place,    time   and  8.  A  demurrer  to  this  complaint  was 

court  of  the  former  conviction.     State  overruled. 
V.  Longley,  79  Me.  52. 
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James  and  Daniel  Welch  for  sale  in  the  state  in  violation  of  law, 
against  the  peace  of  the  state  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

And  the  said  complainant,  on  his  solemn  affirmation  aforesaid, 
further  alleges  and  complains,  that  the  s^xA  James  Welch  has  been 
before  convicted  in  the  Municipal  Court,  for  the  city  of  Portland,  to 
wit,  on  tht  fourth  day  of  May,  -A.  d.  i2>82,  of  unlawfully  keeping  and 
depositing  in  this  state,  in  said  county  of  Cumberland,  intoxicating 
liquors,  with  the  intent  that  said  liquors  should  be  sold  in  this  state 
in  violation  of  law,  against  the  peace  of  the  state  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

He  therefore  prays  that  due  process  be  issued  to  search  the  premi- 
ses hereinbefore  mentioned,  where  said  liquors  are  believed  to  be 
deposited,  and  if  there  found,  that  the  said  liquors  and  vessels  be 
seized  and  safely  kept  until  final  action  and  decision  be  had  thereon, 
and  that  said  James  and  Daniel  Welch  be  forthwith  apprehended  and 
held  to  answer  said  complaint,  and  to  do  and  receive  such  sentence 
as  may  be  awarded  against  them. 

Ezra  Hawkes. 

Cumberland,  ss.  On  this  tiventy-fifth  day  of  March  aforesaid,  per- 
sonally appeared  the  said  Hawkes  and  made  solemn  affirmation  that 
the  above  complaint,  by  him  signed,  is  true. 

Before  me,  Edwin  L.  Dyer,  said  Recorder. 

Form  No.  18341.' 

To  Abraham  Kent,  a  Justice  of  the  Peace  for  the  County  of  Cheshire-. 
William  West,  of  Walpole,  in  said  county  of  Cheshire,  on  oath  com- 
plains X.\\^.\.  John  Doe,  of  Walpole,  in  the  county  aforesaid,  on  th.&  tenth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  at  Walpole  aforesaid,  in  the  county  aforesaid,  with  force 
and  arms,  not  being  then  and  there  an  agent  of  any  town  or  city  for 
the  purpose  of  selling  spirituous  liquor,  did  then  and  there  wilfully 
and  maliciously  keep  for  sale  ten  gallons  of  spirituous  malt  liquor, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state.  And  the  said  William 
West  further  complains  that  the  said  John  Doe,  on  the.  fifteenth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
nine,  before  the  Police  Court  of  Keene,  on  his  plea  of  guilty,  was  con- 
victed of  unlawfully  keeping  spirituous  malt  liquors  for  sale,  and  is 
now  guilty  of  a  subsequent  offense.  And  the  said  William  West  has 
probable  cause  to  sU"spect  and  believe,  and  does  suspect  and  believe, 
and  herewith  offers  satisfactory  evidence  that  certain  spirituous  malt 
liquors,  and  certain  casks,  bottles,  measures,  and  other  things  adapted 
for  the  illegal  keeping  and  sale  of  such  spirituous  malt  liquors,  are 
kept  upon  the  premises  now  occupied  by  the  said  John  Doe,  situate  in 
Walpole,  and  described  as  follows:  {^describing  premises  particularly'^,  and 
may  be  removed  before  day,  and  that  an  examination  thereof  would 
furnish  evidence  to  sustain  the  allegations  of  this  complaint,  and 
desires  to  have  the  said  premises  of  said  John  Doe  searched. 

1.  New  Hampshire.  —  Pub.  Stat.  &  Sess.  L.  (igoi),  c.  112,  §  29. 
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Wherefore  he  prays  that  a  warrant  may  be  issued  authorizing  the 
search  of  the  premises  aforesaid  of  the  said  John  Doe,  in  the  night- 
time, and  that  the  sdixd  John  Doe  may  be  held  to  answer  to  this 
complaint. 

William  West. 
Cheshire,  ss.  May  21,  a.  d.  xS99. 

Then  the  said  William  West  personally  appeared  and  made  oath 
that  the  above  complaint,  by  him  subscribed,  is  true, 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

b.  For  Warrant  to  Hold  Liquors  Which  have  been  Seized  Without 

Warrant.' 

Form  No.  18342.* 

(Precedent  in  State  v.  Dunphy,  79  Me.  105.)* 

State  of  Maine. 
Cumberland,  ss. 

To  the  Recorder  (the  Judge  being  absent  from  the  court-room)  of 
our  Municipal  Court,  for  the  City  of  Portland,  County  of 
Cumberland : 

Benjamin  Gribbin,  of  Portland,  in  said  county,  competent  to  be  a 
witness  in  civil  suits,  on  \.\ie  first  day  of  July,  a.  d.  \^85,  in  behalf  of 
said  state,  on  oath  complains  that  he  believes  that  on  the  first  day  of 
July,  in  said  year,  at  said  Portland,  intoxicating  liquors  were  kept  and 
deposited  h'^  James  Dunphy  and  Kate  Dunphy,  in  Portland,  in  said 
county,  in  a  certain  yard,  said  yard  being  on  the  easterly  side  of 
Green  street,  in  said  Portland,  and  is  the  first  yard  northerly  from 
building  numbered  one  hundred  and  thirty-nine  and  one  hundred  and 
forty-one  on  said  street,  ^2\di  Jatnes  and  Kate  Dunphy  not  being  then 
and  there  authorized  by  law  to  sell  said  liquors  within  said  state,  and 
that  said  liquors  then  and  there  were  intended  for  sale  in  this  state 
by  said  James  and  Kate  Dunphy  in  violation  of  law,  against  the  peace 
of  the  state  and  contrary  to  the  statute  in  such  case  made  and 
provided. 

And  the  said  Benjamin  Gribbin,  on  oath,  further  complains  that  he, 

1.  Statutes  authorizing  the  search  for  seizure.  State  v.  E'-skine,  66  Me.  358. 
liquors  without  a  warrant  are  set  out  Allegation  in  Past  Tense.  —  Where  an 
supra,  note  I,  p.  983.  officer  has   taken   intoxicating   liquors 

2.  Maine. — ^  Rev.  Stat.  (1883),  c.  27,  into  his  possession  for  safe  keeping 
§  39.  without  a  warrant,  and  then  proceeds, 

3.  A  motion  to  arrest  judgment  for  in  the  only  mode  known  to  the  statute, 
the  state  on  the  ground  that  the  com-  to  make  the  necessary  complaint  to 
plaint  was  defective  was  overruled  and  procure  a  warrant,  the  allegations  must 
the  complaint  held  good.  be  changed  to  the  past  tense  —  that  the 

Qualification  of  Complainant.  —  An  alle-  intoxicating  liquors    were    unlawfully 

gation  in  the  complaint  that  at  the  time  kept  and  deposited  in  the  place  when 

and  place   of   seizure,   the  place  being  and  where  the  officer  found  them  when 

described  as  within  a  specified  county,  he  took  them,  and  that  they  were  then 

the  person   making  the  seizure   was  a  and  there  intended   for  sale  within  this 

sherifif,  duly  qualified    to  serve  a  war-  state  in  violation  of  the  law.     State  v. 

rant  in  such  cases,  is  a  sufficient  allega-  Le  Clair,  86  Me.  522,  State  v.  Dunphy, 

tion   of    his  competency  to   make  the  79  Me.  104;  Statez/.  McCann,  59  Me.  383. 
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the  said  Gribbin,  at  Portland,  on  the  first  day  oi  July,  a.  d.  i8<95, 
being  then  and  there  an  officer,  to  wit,  a  deputy  sheriff,  within  and  for 
said  county,  duly  quahfied  and  authorized  by  law  to  seize  intoxicating 
liquors  kept  and  deposited  for  unlawful  sale  and  the  vessels  contain- 
ing them,  by  virtue  of  a  warrant  therefor,  issued  in  conformity  with 
the  provisions  of  law,  did  find  upon  the  above  described  premises, 
one  jug  containing  about  two  gallons  of  rum,  one  copper  boiler  con- 
taining about  one  half  pint  of  rum,  intoxicating  liquors  as  aforesaid, 
and  vessels  containing  the  same,  then  and  there  kept,  deposited  and 
intended  for  unlawful  sale  as  aforesaid,  within  the  state,  by  said  James 
and  Kate  Dimphy,  and  did  then  and  there,  by  virtue  of  his  authority 
as  a  deputy  sheriff  as  aforesaid,  seize  the  above  described  intoxicating 
liquors  and  the  vessels  containing  the  same,  to  be  kept  in  some  safe 
place  for  a  reasonable  time,  and  hath  since  kept  and  does  still  keep 
the  said  liquors  and  vessels  to  procure  a  warrant  to  seize  the  same. 

[He  therefore  prays  that  due  process  be  issued  to  seize  said  liquors 
and  vessels,  and  them  safely  keep  until  final  action  and  decision  be 
had  thereon,  and  that  said  James  Dunphy  and  Kate  Dunphy  be  forth- 
with apprehended  and  held  to  answer  said  complaint  and  to  do  and 
receive  such  sentence  as  may  be  awarded  against  them. 

{^Signature  and  jurat  as  in  Form  No.  ISSJfi^^ 

3.  Search  Warrant. 

a.  In  General. 
Form  No.  18343;' 

Warrant. 

To  the  Sheriff  of  the  County  of  Fairfield,  or  his  Deputy,  or  either  of 

the  Constables  of  the  Town  of  Danbury,  within  said  County, 

Greeting:^ 

Whereas  y<?/;«  Doe  and  William  West,  legal  voters  of  said  town, 

being   of   good    moral    character   (or  Daniel  Webster,   a  prosecuting 

agent  in  and  for  said  county^,  have  (or  has^  before  me  made  their  (or 

/«>)  written  complaint  that  in  a  certain  place  in  said  town,  to  wit,  in 

a   certain    {describing  place  with  reasonable  certainty'),*   occupied    by 

1.  The  matter  enclosed  by  and  to  be  places  to  be  searched  were  described  as 
supplied  within  [  ]  will  not  be  found  in  '*  in  said  Danbury,  near  the  corner  of 
the  reported  case.  Elm  street,  in  the  borough  of  Danbury, 

2.  Connecticut.  —  Laws  (1895),  c.  287,  within  said  town  of  Danbury,  in  a 
^  I.                                       *  wooden     building    occupied     by   fean 

3.  Address.  —  The  warrant  shall  be  f/ornig;  of  said  Danbury.  consisting  of 
directed  to  any  police  officer  or  other  a  one-story  building,  and  a  garden 
proper  officer.  Conn.  Laws  (1895),  c.  thereto  attached  and  occupied  as  a  sa- 
287,  i;  I.  loon  and  place  of  public  resort;  also  in 

4.  Description  of  Place. — The  place  to  another  wooden  building  situated  be- 
be  searched  shall  be  described  with  tween  the  "Danbury  News"  office  and 
reasonable  certainty.  Conn.  Laws  the  said  <7«<'-story  building  used  as  a  sa- 
(1895).  c.  287.  §  I.  But  it  is  no  objec-  loon,  and  the  cellar  of  the  said  wooden 
tion  to  a  search  warrant  that  it  directs  building  described  above,  and  used  by 
the  search  of  several  different  places,  the  said  fean  Hornig  as  a  dwelling- 
Gray  V.  Davis,  27  Conn.  447.  house;    all    of    said    buildings    being 

In  Hornig  f.  Bailey,  50  Conn.  40,  the     within  the   town  and  borough  of  Z>a«- 
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Richard  Roe^  of  said  Danbury,  as  a  restaurant,  being  a  place  of  pub- 
lic resort,  certain  spirituous  and  intoxicating  liquors,  to  wit:^  Jive 
gallons  of  brandy;  six  gallons  of  cider  brandy;  two  gallons  of  peach 
brandy;  three  gallons  of  French  brandy;  four  gallons  of  sorghum 
brandy;  two  gallons  of  cherry  brandy;  two  gallons  of  rum;  two  gallons 
of  New  England  rum;  five  gallons  of  cherry  rum;  six  gallons  of  St. 
Croix  rum;  two  gallons  of  whiskey;  six  gallons  oif  rye  whiskey ; /<?«/- 
gallons  of  Irish  whiskey;  /7£/t?  gallons  of  Scotch  whiskey;  three  gallons 
of  gin;  liine  gallons  of  Holland  gin;  seven  gallons  of  pure  spirits; /^//r 
gallons  of  alcohol;  three  gallons  of  wine;  six  gallons  of  port  wine;  six 
gallons  of  spirituous  and  intoxicating  liquors;  /7*y^  gallons  of  mixed 
liquor,  a  part  of  which  is  spirituous  and  intoxicating;  M;r^  gallons  of 
ale;  seven  gallons  of  porter;  six  gallons  of  lager  beer;  two  gallons  of 
Rhine  wine;  two  gallons  of  Schenck  beer;  six  gallons  of  '•'■Cotinecticut 
Bitters;  "four  gallons  of  "  Maine  Bitters;  "  seven  gallons  of  ^^  Vermont 
T'/j/z/V; "  which  "Bitters"  and  "Tonic"  are  each  a  spirituous  and 
intoxicating  liquor,  and  a  mixed  liquor,  a  part  of  which  is  spirituous 
and  intoxicating;  a  more  particular  description  of  which  intoxicating 
liquors  is  to  the  complainants  unknown,  are  owned  and  kept  by  the 
said  Richard  Roe,  and  are  intended  by  him  to  be  sold  contrary  to  law 
and  against  the  provisions  of  "An  Act  to  regulate  and  restrain  the 
sale  of  spirituous  and  intoxicating  liquors,"  being  chapter  107  of 
the  Public  Acts  of  the  State  of  the  year  1882,  as  amended  Laws 
(1895),  c.  287;  and  whereas  said  complainants  have  before  me  made 
solemn  oath  that  they  have  reason  to  believe  and  do  believe  to  be 
substantially  true  the  allegations  in  said  complaint;  and  whereas  I 
do  find  that  probable  cause  exists  for  said  complaint  \din6./ohn  Doe, 
one  of  said  complainants  (or  the  said prosecutifig  agefit,  Daniel  Webster), 
having  on  his  oath  before  me  declared  that  he  verily  believes  that 
within  one  month  next  before  the  making  of  said  complaint,  spirituous 
and  intoxicating  liquors  have  been  sold  in  said  house,  and  in  some 
dependency  thereof,  by  the  person  accused  in  said  complaint,  and 
by  his  consent  and  permission,  in  violation  of  law;  whereupon  I  find 
that  said  complainant  has  adequate  reasons  for  such  belief].^ 

Now,  therefore,  by  authority  of  the  state  of  Coniiecticut,  you  are 
hereby  commanded*  to  search  thoroughly  the  said  place,  and,  upon 

bury,    and    vrhich   said    liquors    are   so  gard  to  the  latter,  "  and  are  owned  or 

owned  and  kept  at  said  place,  *  *  *  in  kept  by   the  said  G.  and  are   intended 

which  said  places  it   is  said  and  com-  by  him   to  be  sold   in   violation  of  the 

plained  and  alleged  that  certain  intoxi-  act,"  it  was  held  that  this  language  was 

eating  liquors  are  now  owned  by  said  merely  that  of  averment  and  not  of  de- 

Jean  Horni^  and  kept  by  him,  and  are  scription,  and  that  it  was  therefore  not 

intended  by  him  to  be  sold  contrary  to  essential  to  the  justification  of  the  offi- 

law."     It  was  held  that  the  two  build-  cer  serving  the  warrant  that  the  liquors 

ings    were   described    with    reasonable  seized  should  in  fact  be  owned  or  kept 

certainty.  by  G.     Gray  t/    Davis.  27  Conn.  447. 

1.  Owner  or  Keeper.  —  The  owner  or  2.     Description     of     Liquors.    —  The 

keeper  of  the  liquors  to  be  seized  shall  liquors  to  be  seized  shall  be  described 

be  described  with  reasonable  certainty,  with  reasonable  certainty  as  to  the  kind 

Conn.  Laws  (1895),  c.  287,  §  i.  thereof.     Conn.  Laws (1895),  c.  287,  §  I. 

Where  a  warrant  for  the  seizure  of  3.  If  place  to  be  searched  be  a  dwell- 

liquors,  after  describing  the  place  to  be  ing-house,  the  matter  enclosed  by  [  ] 

searched  and  the   liquors  to  be  seized,  is  necessary. 

used  the   following  language  with  re-  4.  Command. — The  warrant  shall  com- 
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finding  said  liquor,  to  seize  the  same  and  the  vessels  containing  it 
and  securely  keep  the  same  until  final  action  be  had  thereon. 

Hereof  fail  not,  but  due  return  make. 

Dated  at  Danbury,  this  tenth  day  of  May,  a.  d.  i2>99. 

Abraham  Kent,  Justice  of  the  Peace. 


mand  the  officer  to  search  the  place  de- 
scribed and,  upon  finding  the  liquor 
described,  to  seize  the  same,  with  the 
vessels  containing  it,  and  keep  such 
liquor  and  vessels  securely  until  final 
action  be  had  thereon.  Conn.  Laws 
(1895),  c.  287,  §  I. 

Precedents.  —  In  Lowrey  v.  Gridley, 
30  Conn.  450,  is  set  out  the  following 
sufficient  warrant: 

"  To  the  Sheriff  of  the  County  of  Hart- 
ford, or  his  Deputy,  or  either  of  the 
Constables  of  the  town  of  Bristol,  in 
said  County,  Greeting: 
Whereas,  Abner  TuttU,  Asahel Brock- 
ett  and  Harvey  Gray,  residents  of  said 
town,  being  of  good  moral  character 
and  of  full  age,  have  before  me  made 
their  written  complaint,  that  in  a  cer- 
tain place  in  said  town,  to  wit:  in  a 
certain  brick  store  in  the  village  of 
Forestville,  occupied  by  Thomas  Low- 
rey, Jr.,  of  said  Bristol,  as  a  grocery 
store,  being  a  place  of  public  resort, 
certain  intoxicating  liquors,  to  wit: 
(describing  M^w)  are  owned  and  kept  by 
said  Thomas  Loxvrey,  Jr.,  and  are  in- 
tended by  him  to  be  sold  in  violation 
of  the  act  of  1854,  entitled  '  An  act  for 
the  suppression  of  intemperance;'  and 
whereas  said  complainants  have  before 
me  made  solemn  oath  that  they  have 
reason  to  believe,  and  do  believe,  to  be 
substantially  true  the  allegations  in 
said  complaint;  and  whereas  I  do  find 
that  probable  cause  exists  for  said  com- 
plaint. Now  therefore,  by  authority 
of  the  state  of  Connecticut,  you  are 
hereby  commanded  to  search  thor- 
oughly the  said  place,  and  to  seize  said 
liquors  and  the  vessels  containing 
them,  and  securely  keep  the  same 
until  final  action  be"  had  thereon. 
Hereof  fail  not,  but  due  return  make. 
Dated  at  Bristol,  this  14th  day  of 
December,  l8jS. 

Sidney  P.  Burwell, 
Justice  of  the  Peace." 
In  Gray  v.   Davis,  27  Conn.   447.  is 
set  out  the  following  sufficient  warrant: 
*'  To  the  Sheriff  of  the  County  of  Fair- 
Jield,  his  Deputy,  or  to  either  Con- 
stable  of   the    town  of   Danbury,   in 
said  County,  Greeting: 
Whereas  Samuel  G.  Raymond,  Edward 


S.  Davis  and  Charles  H.  Hoyt,  resi- 
dents in  said  town  of  Danbury,  being 
of  good  moral  character,  and  of  full 
age,  have  before  me  made  their  written 
complaint  that  in  a  certain  place  in  said 
town,  to  wit,  in  a  certain  shop  or  build- 
ing, situate  in  said  Danbury,  on  the 
easterly  side  of  Mill  Plain  pond,  so 
called,  being  the  same  formerly  and 
now  used  as  a  manufactory  of  sarsapa- 
rilla,  and  more  recently  used  as  and 
for  a  cigar  manufactory,  and  located 
within  six  or  eight  rods  of  said  pond; 
also,  in  another  building  situate  a  few 
rods  northwesterly  from  the  first  de- 
scribed building,  and  nearer  to  the  said 
pond,  and  used  by  Henry  Gi  ay  as  and 
for  a  saloon  for  the  sale  of  cigars,  can- 
dies and  other  articles  of  merchandise; 
also,  in  a  barn  and  shed,  situate  a  little 
northeast  of  the  building  last  before  de- 
scribed, and  used  by  said  Cray;  also,  in 
the  ice-house,  situate  on  the  brink  of 
said  pond;  also,  in  the  dwelling-house, 
situate  in  the  easterly  direction  from 
the  barn  above  described,  on  the  west 
side  of  the  highway  leading  from  the 
graveyard  in  said  Mill  Plain  to  Miry 
Brook,  so  called,  said  dwelling-house 
being  at  or  near  the  corner  where  the 
road  leading  down  to  said  pond  inter- 
sects said  highway,  and  the  same  is 
occupied  by  the  family  of  F.  D.  Hamil- 
ton and  others;  and  all  of  said  build- 
ings are  in  said  Danbury;  contains 
liquors,  to  wit,  thirty  %s\\ox\s  rum,  thirty 
gallons  gin.  thirty  gallons  brandy, 
thirty  gallons  wine,  and  thirty  gallons 
of  other  spirits,  are  owned  or  kept  by 
the  said  Gray,  and  are  intended  by  said 
Gray  to  be  sold  in  violation  of  the  act 
of  1854,  entitled  An  Act  for  the  Sup- 
pression of  Intemperance;  and  whereas 
said  complainants  have  before  me  made 
solemn  oath  that  they  have  reason  to 
believe,  and  do  believe,  to  be  substan- 
tially true  the  allegations  in  said  com- 
plaint; and  whereas  I  do  find  that 
probable  cause  exists  for  said  com- 
plaint; and  the  said  complainants  hav- 
ing before  me  made  solemn  oath  tha; 
they  have  reason  to  believe,  and  do 
believe,  that  within  one  month  next 
before  the  making  of  said  complaint, 
spirituous   or   intoxicating    liquor,    or 


1004 


Volume  i6. 


18344.  SEARCHES  AND  SEIZURES.  18345. 

Form  No.  18344.' 

State  oilowa,    \ 

Adams  County,  j"  ^  ' 

To  any  peace  officer  in  the  county  i^ 

Proof  by  affidavit  having  been  made  this  day  before  me,  Jeremiah 
Mason,  a  justice  of  the  peace  for  the  county  of  Adams,  by  William 
West,  a  credible  resident  of  said  county,  that  he  has  reason  to  believe 
and  does  believe  that  certain  intoxicating  liquors,  to  wit,  {^describing 
them  as  particularly  as  may  be')^  are  owned  or  kept  hy  John  Doe,^  with 
intent  to  sell  the  same  in  violation  of  law,  in  the  following  described 
place,  in  said  county,  to  wit,  {describing  place  as  particularly  as  may  be);^ 
and  whereas  I  find  that  probable  cause  exists  for  said  information: 

You  are  therefore  commanded^  to  search  thoroughly  the  above 
described  place,  and  to  seize  the  above  described  liquors,  with  the 
vessels  containing  them,  and  to  keep  the  same  securely  in  your  pos- 
session until  final  action  be  had  thereon;  and  report  your  doings  in 
this  behalf  to  me  forthwith  at  my  office  in  Corning  township,  in  said 
county. 

Witness  my  hand  X.h.\s  tenth  day  oi May,  a.  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  With  Direction  to  Apprehend  Owner  or  Keeper  of  Liquors. 
(1)  In  General. 

Form  No.  18345.' 

(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.)' 

State  of  Maine. 
Penobscot,  ss. 
To  the  Sheriff  of  our  said  County  of  Penobscot  or  either  of  his  Depu- 

mixed  liquor,  a  part  of  which  is  spiritu-  ticularly  as  may  be.     Iowa  Code  (1897), 

ous  or  intoxicating,  has  been   sold  in  §  2413. 

violation  of  the  act  of  1854,  for  the  sup-  4.  Owner  or  Keeper.  — The  owner  or 
pressionof  intemperance,  in  said  house,  keeper  of  the  liquors  to  be  seized  shall 
or  in  some  dependency  thereof,  by  the  be  described  as  particularly  as  may  be. 
person  accused  in  the  complaint  afore-  Iowa  Code  (1897),  §  2413. 
said,  or  by  his  consent  or  permission,  5.  Description  of  Place.  —  The  place  to 
and  upon  the  facts  and  circumstances  be  searched  shall  be  described  as  par- 
disclosed  by  said  complainants  to  me,  ticularly  as  may  be.  Iowa  Code  (1897), 
I  am  of  opinion  that  they  have  adequate  §  2413. 

cause  for  such  belief:    Now  therefore,  6.  Command. — The    officer    shall    be 

by  authority  of  the  state  of  Connecticut,  commanded  to  search  thoroughly  the 

you  are  hereby  commanded  to  search  place  described  and  to  seize  the  liquors 

thoroughly    the    said     buildings     and  described  and    the    vessels   containing 

places,  and  to   seize    said   liquors  and  them,  and  to  keep  the  same  securely 

the    vessels  containing  them,   and  se-  until  final  action  be  had  thereon.  Iowa 

curely  keep  the  same  until  final  action  Code  (1897),  §  2413. 

be  had  thereon.      Hereof  fail  not,"  etc.  7.  Maine. —  Rev.  Stat.  (Supp.  1895), 

1.  Iowa.  —  Code  (1897),  §  2413.  c.  27,  §  40. 

2.  Address.  —  The  search  warrant  8.  Statutory  Requirements  Followed.  — 
shall  be  directed  to  any  peace  officer  in  A  search  warrant  which  fails  to  follow 
the  county.     Iowa  Code  (1897),  vj  2413.  the  requirements  of  the  statute  is  absb- 

3.  DescriptionofLiquors.  — The  liquors  lutely  void.  State  v.  Whalen,  85  Me. 
to  be  seized  shall  be  described  as  par-  469. 
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ties,  or  the  Constables  of  the  town  of  Dexter,  or  either  of  the 

towns  within  said  county,^ 
(seal)  Whereas  William  IVesl,  of  Dexter,  in  said  county,  compe- 
tent to  be  a  witness  in  civil  suits,  on  the  tenth  day  of  May,  in  the 
year  eighteen  hundred  and  ninety-nine,  in  behalf  of  said  state,  on  oath 
complained  to  the  subscriber,  one  of  the  trial  justices  within  and  for 
said  county,  that  he  believes,  that  on  the  ninth  day  of  May,  i899,  at 
said  Dexter,  intoxicating  liquors^  were  and  still  are  deposited  and 
kept  by  John  Doe,  of  said  Dexter,  in  said  county,  in  {Ifere  insert  a 
precise  description  of  the  place  to  be  searched'),'^  and  that  said  John  Doe 


1.  Address.  —  The  warrant  shall  be 
directed  to  any  officer  having  power  to 
serve  criminal  process.  Me.  Rev.  Stat. 
(Supp.  iSgs).  c.  27,  S  40. 

Complaint  Part  of  Warrant. — The  com- 
plaint may  be  made  a  part  of  the  war- 
rant. State  V.  Erskine,  6b  Me.  358. 
"  The  practice  of  making  a  complaint 
a  part  of  the  warrant  and  issuing  both 
to  the  officer  has  been  a  practice  so  long 
sanctioned  by  the  courts,  and  no  in- 
convenience or  illegality  found  in  it, 
that  there  can  be  no  reason  for  chang- 
ing it."     State   V.  Erskine,  66  Me.  358. 

2.  Description  of  Liquors.  —  An  article 
to  be  searched  for  may,  in  the  warrant, 
be  described  simply  by  its  generic 
name,  if  it  be  destitute  of  any  peculiar 
and  known  marks  or  qualities  by  which 
in  the  description  it  can  be  distinguished 
from  other  articles  of  the  same  general 
name.  Thus,  a  warrant  for  the  search 
for  "  spirituous  or  intoxicating  liquors" 
will  not  be  considered  unauthorized  for 
the  want  of  a  sufficient  designation  of 
the  thing  to  be  searched  for.  State  v. 
Robinson,  33  Me.  564. 

3.  Description  of  Premises  —  Generally. 
—  The  premises  to  be  searched  shall  be 
designated  and  specially  described  in 
the  warrant.  Me.  Rev.  Stat.  (Supp. 
1895),  c.  27,  55  40;  State  V.  Chartrand, 
86  Me.  547. 

Reference  to  Complaint.  —  Where  the 
complaint  contains  a  sufficient  descrip- 
tion of  the  premises,  the  warrant  need 
only  command  the  officer  "  to  enter  the 
premises  named  in  the  foregoing  com- 
plaint," etc.  State  v.  Erskine,  66  Me. 
358. 

Certainty  of  Description.  —  The  de- 
scription of  the  place  to  be  searched 
should  be  as  certain  as  would  be  neces- 
sary in  a  deed  to  convey  such  place. 
State  V.  Bartlett,  47  Me.  388;  Jones  v. 
Fletcher,  41  Me.  254;  State  ».  Robinson, 
33  Me.  564. 

D-ivelling-house  and  Inn.  —  There  is 
no  legal  objection  to  the  union  of  the 


words  dwelling-house  and  inn  in  the 
description  of  the  premises  in  a  search 
warrant.  The  building  may  be  a 
dwelling-house  used  as  an  inn  and 
also  for  purposes  of  traffic.  There  is 
no  incongruity  in  describing  it  as  a 
dwelling-house  and  an  inn.  State  v. 
Bennett,  95  Me.  197. 

Illustrations.  — The  "  dwelling-house 
number  eight  on  the  easterly  side  of 
Franklin  street,  in  Biddeford,  occupied 
by  Fabian  Provencher,"  covers  the 
whole  house,  notwithstanding  that  it  is 
occupied  by  said  Provencher  and  others, 
Paquet  1.  Emery,  87  Me.  215. 

"The  dwelling-house  and  its  appur- 
tenances occupied  by  her,  sa.\d  Elizabeth 
Afinnehan,  a.nd  situated  on  the  east  side 
of  Blake  street,  in  said  Leiviston,"  is 
sufficient,  notwithstanding  the  said 
house  is  not  adjoining  Blake  street, 
but  has  between  it  and  the  street  an- 
other house  and  is  reached  by  an  alley 
running  from  the  street  past  such  other 
house.     State  v.  Minnehan,  83  Me.  310. 

Where  the  search  is  directed  to  be 
made  "  in  the  dwelling-house  and  its 
appurtenances,"  the  officer  is  not  au- 
thorized to  search  a  stable  not  used 
in  connection  with  the  dwelling-house. 
A  stable  is  not  necessarily  one  of  the 
appurtenances  of  the  dwelling-house. 
To  become  such,  it  must  be  used  in 
connection  with  the  dwelling-house: 
the  house  and  the  stable  must  be  used 
together  as  one  tenement  or  messuage. 
State  V.  Kelleher,  81  Me.  346. 

A  description  of  the  premises  to  be 
searched  as  "the  dwelling-house' and 
appurtenances  occupied  by  said  Woods, 
a  part  of  which  said  dwelling-house  is 
used  for  purposes  of  trafficking  by  said 
Woods,"  is  sufficient  to  authorize  the 
search  of  a  stable  on  the  same  lot 
about  ten  feet  in  the  rear  of  Woods' 
store  and  dwelling-house,  the  store 
being  under  the  dwelling-house  and  a 
part  of  it,  and  the  stable  being  used 
by  Woods  for  storing  coal  and  carriages 
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then  and  there  intended  and  now  intends  to  sell  the  same  in  the 
state,  in  violation  of  the  law,  as  fully  appears  by  the  complaint  here- 
unto annexed,  and  prayed  that  due  process  be  issued  to  search  the 
premises  hereinbefore  mentioned,  where  said  liquors  are  believed  to 
be  deposited,  and,  if  there  found,  that  said  liquors  and  vessels  be 
seized  and  safely  kept  until  final  action  and  decision  be  had  thereon, 
and  that  sdad  John  Doe  be  apprehended  and  held  to  answer  to  said 
complaint,  and  to  do  and  receive  such  sentence  as  may  be  awarded 
against  him. 

You  are  therefore  required,^  in  the  name  of  the  state,  to  enter  the 
(^describing  place)  before  named,  and  therein  to  search  for  said  liquors, 
and,  if  there  found,  to  seize  and  safely  keep  the  same,  with  the  ves- 
sels in  which  they  are  contained,  until  final  action  and  decision  is 
had  on  the  same;  and  to  apprehend  said  y^/i«  Z)^^  forthwith,  if  he 
may  be  found  in  your  precinct,  and  bring  him  before  me,  the  sub- 
scriber, or  some  other  trial  justice  within  and  for  said  county,  to 
answer  said  complaint,  and  to  do  and  receive  such  sentence  as  may 
be  awarded  against  him. 

Witness,  Abraham  Kent,  Esquire,  at  Z>i?A:/(?r  aforesaid,  this /<r«M  day 
of  May^  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-nine . 

Abraham  Kent,  Trial  Justice. 


Form  No.  i  8  3  4  6 .» 
In  the  County  Court  of  Burt  County,  Nebraska. 


and  depositing  ashes  and  stores,  though 
tenants  of  his  used  the  stable  in  con- 
nection with  him.  State  v.  Woods,  68 
Me.  409. 

A  description  as  a  certain  building 
situated  in  Plum  street,  called  a  shed, 
followed  by  a  command  to  the  officer 
to  enter  and  search  the  shed  before 
named,  is  insufficient.  State  v.  Robin- 
son, 33  Me.  564. 

Search  of  Dwelling-hoose.  —  No  war- 
rant shall  be  issued  to  search  a  dwell- 
ing-house occupied  as  such,  unless  it, 
or  some  part  of  it,  is  used  as  an  inn 
or  shop  or  for  purposes  of  traffic,  or 
unless  the  magistrate  before  whom  the 
complaint  is  made  is  satisfied  by  evi- 
dence presented  to  him,  and  so  alleges 
in  said  warrant,  that  intoxicating  liquor 
is  kept  in  such  house  or  its  appur- 
tenances, intended  for  sale  in  the  state, 
in  violation  of  the  law.  Me.  Rev. 
Stat.  (1883).  c.  27,  ^  43. 

An  allegation  in  the  warrant  as 
follows,  "  satisfactory  evidence  being 
presented  that  intoxicating  liquors  are 
kept  in  said  house  and  its  appur- 
tenances, and  that  said  liquors  are  in- 
tended for  sale  in  this  state  in  violation 
of  the  law,"  does  not  satisfy  the  explicit 
requirement  of  the  statute  that  the 
magistrate     shall     allege    that    he    is 


"satisfied    by   evidence    presented    to 
him,"  etc.     State  v.  Whalen,  85  Me.  469. 

1.  Command — Generally. —  The  search 
warrant  shall  command  the  officer  to 
search  the  premises  described,  and,  if 
the  liquors  are  there  found,  to  seize 
the  same,  with  the  vessels  in  which 
they  are  contained,  and  them  safely 
keep  until  final  action  thereon,  and 
make  immediate  return  on  said  war- 
rant.    Me.   Rev.   Stat.  (Supp.  1895),  c. 

27.  §  40. 

Time  of  Search.  —  A  general  direction 
in  a  warrant  to  search  for  intoxicating 
liquors,  without  any  restriction  as  to 
time,  is  sufficient  authority  to  make  the 
search  in  the  night-time  as  well  as  in 
the  day-time.  State  v.  Bennett,  95  Me. 
197. 

A  rrest  of  Keeper  of  Liquors.  —  Where 
the  name  of  the  person  by  whom  the 
liquors  are  alleged  to  be  deposited  is 
alleged  in  the  complaint,  the  warrant 
issued  thereon  must  require  the  officer 
to  arrest  such  person.  Me.  Rev.  Stat. 
(Supp.  1895).  c.  27,  §  40;  State  v.  Leach, 
38  Me.  432.  And  if  the  warrant  only 
requires  the  person  to  be  summoned  it 
is  insufficient.  State  v.  Leach,  38  Me. 
432- 

2.  Nebraska.  —  Comp.  Stat.  (1899),  § 
3610. 
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The  State  of  Nebraska,  \ 
County  oiBurt.  j 

To  the  sheriff  or  any  constable  of  said  county:* 

Whereas,  Charles  A.  Patterson,  a  credible  resident  freeholder  of 
said  Burt  county,  has  made  complaint  in  writing  and  upon  oath 
before  me,  Frank  E.  Ward,  county  judge  in  and  for  Burt  county, 
Nebraska,  that  he  has  reason  to  believe,  and  does  believe,  that^a^^ 
E.  Nelson?'  of  the  county  olBurt,  state  oi  Nebraska,  on  the  27th  day 
oi May,  iS96,  in  the  county  aforesaid  then  and  there  being,  did  then 
and  there  have,  and  now  has,  in  his  possession  intoxicating  liquors 
known  as  whiskey,  beer,  wine,  ale,  alcohol,^  in  the  cellar  and  build- 
ing situated  on  lot  thirteen  (13),  in  block  six  (6),  of  the  village  of 
Oakland,  Burt  county,  Nebraska,^  said  place  being  kept  by  him,  and 
that  such  intoxicating  liquors  were  then  and  there,  and  are,  intended 
for  sale  by  said  Hugo  E.  Nelson,  without  a  license,  as  provided  in 
chapter  50  of  the  Compiled  Statutes  oi  Nebraska  for  the  year  1895: 
You  are  therefore  commanded,^  with  necessary  and  proper  assistance, 
to  enter,  in  the  day-time,  the  said  cellar  and  building  kept  by  the  said 
Hugo  E.  Nelson,  situated  on  lot  IS,  in  block  6,  of  the  village  of  Oak- 
land, in  Burt  county,  Nebraska,  and  diligently  search  for  said  intoxi- 
cating liquors,  known  as  whiskey,  beer,  wine,  ale,  alcohol,  and,  if  found, 
you  shall  seize  said  liquors,  with  the  vessels  containing  the  same,  and 
keep  the  same  securely  until  final  action  be  had  thereon,  and  immedi- 
ately arrest  the  said  Hugo  E.  Nelson,  or  the  person  in  charge  of  said 
liquors,  and  bring  him  before  me  for  examination,  to  be  disposed  of 
and  dealt  with  according  to  law. 

Given  under  my  hand  and  official  seal  the  2'tth  day  oi  May,  a.  d. 
\Z96. 

(seal)  Frank  E.  Ward,  County  Judge. 

Form  No.  18347.* 

The  State  of  New  Hampshire. 
Cheshire,  ss. 

To  the  Sheriff  of  said  County  of  Cheshire,  or  his  Deputy,  or  to  any 
Constable  of  the  Town  of  Walpole,  in  said  County: 
Whereas,  William  West,  of  Walpole,  in  said  county,  has  exhibited  to 

This  warrant  was  filed  as  an  exhibit  as  in  the  complaint.     Neb.  Comp.  Stat, 

in  Nelson  v.  State,  53  Neb.  790.  (1899).  §  3610. 

1.  Address.  —  The  warrant  shall  be  6.  Command.  —  The  search  warrant 
directed  to  the  sheriff,  city,  or  village  shall  command  the  officer  that  if,  after 
marshal  or  constable,  as  the  complain-  a  thorough  and  diligent  search  of,  the 
ant  may  request.  Neb.  Comp.  Stat,  premises,  the  liquor  is  found,  he  shall 
(1899),  §  3610.  seize  said  liquor,  with  the  vessels  con- 

2.  Owner  or  Keeper.  —  The  owner  or  taining  it,  and  keep  the  same  securely 
keeper  of  the  liquors  shall  be  described  until  final  action  be  had  thereon;  and 
as  in  the  complaint.  Neb.  Comp.  Stat,  immediately  arrest  the  person  named 
(iSgg),  ^  3610.  or  described  in  the  warrant,  or  theper- 

3.  Description  of  Liquors.  —  The  liquors  son  in  charge  of  the  liquor,  and  bring 
shall  be  described  as  in  the  complaint,  him  before  the  magistrate  issuing  the 
Neb.  Comp.  Stat.  (1899),  §  3610.  warrant,  for  examination.    Neb.  Comp. 

4.  Description  of  Premises. —  Thepremi-  (i  899) ,  ^  3610. 

ses  to  be  searched  shall   be  described         6.  Ne^o  Hampshire.  —  Pub.    Stat.    & 

Sess.  L.  (1901),  c.  H2,  §  30. 
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me,  Abraham  Kent,  a  justice  of  the  peace  for  said  county  of  Cheshire, 
his  aforesaid  complaint  under  oath: 

We  command  you,  therefore,  with  proper  assistants  (and  suffering 
no  others  to  be  with  you)  to  enter,  in  the  «/^^/-time,  into  the  said 
{describing premises)  of  the  S2\di  John  Doe  and  there  diligently  search 
for  certain  spirituous  and  intoxicating  liquors,  to  wit,  {specifying  them)-^ 
also  vessels,  implements  and  fixtures  containing  the  same  and  used 
in  the  illegal  sale  thereof,  to  wit,  casks,  jugs,  bottles,  measures  and 
tumblers;  and,  if  the  same  shall  be  found  upon  said  search,  that  you 
make  an  inventory  thereof,  in  the  presence  of  said  assistants,  and 
bring  the  same  so  found,  and  also  the  said  John  Doe,  before  the 
Police  Court  oi  Keene,  in  said  county,  that  justice  may  be  done  in  the 
premises. 

Dated  the  tenth  day  oi  May,  a.  d.  \%d9. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  Or  Owner  of  Place  in  Which  Liquors  are  Found. 
Form  No.  18348.* 

(Vt.  Stat.  (1894),  §  4551.) 

{Attach  to  Form  No.  18338.) 
State  of  Vermont,         \     To  any  Sheriff  or  Constable  in  the  State, 
Windham  County,  ss.  f  Greeting: 

Whereas,  complaint  has  been  made  to  me  upon  oath,  as  above 
written,  therefore,  by  the  authority  of  the  state  of  Vermont,  you  are 
hereby  commanded  forthwith  to  enter  and  search  the  premises  above 
described,  to  wit:  the  dwelling  occupied  by  the  said  John  Janotts,  in 
Rockingham,  in  Windham  county,  and  if  any  such  intoxicating  liquor 
is  found  therein,  under  circumstances  warranting  the  belief  that  it  is 
intended  for  sale,  furnishing,  gift,  or  distribution,  contrary  to  the 
laws  of  this  state  relating  to  the  traffic  in  intoxicating  liquor  for  the 
purpose  of  drinking,  you  are  further  commanded  to  seize  it,  and  to 
convey  the  same  to  some  proper  place  of  security,  and  the  same  keep 
until  final  action  is  had  thereon,  and  to  apprehend  and  bring  forth- 
with before  me  (if  they  are  known  to  you)  the  owner  and  keeper  and 
all  persons  having  the  custody  of  or  exercising  any  control  over  said 
liquor,  either  as  principal,  clerk,  servant  or  agent,  and  if  the  owner  or 
keeper  of  said  liquor  is  unknown  to  you,  or  if  no  person  is  found  in 
possession  or  custody  of  the  same,  the  owner  or  occupant  of  the 
building  or  apartments  in  which  such  liquor  is  found,  if  known  to 
you  or  can  be  by  you  ascertained,  to  show  cause,  if  any  they  have, 
why  the  said  liquor  should  not  be  adjudged  and  forfeited  and  they 
be  dealt  with  according  to  the  statute  in  such  cases  made  and  pro- 
vided; and  for  so  doing  this  shall  be  your  sufficient  warrant. 

Fail  not,  but  of  this  complaint  and  warrant,  with  your  doings 
thereon,  service  and  return  make  according  to  law. 

1.  Description  of  Liquors.  —  It  is  suf-     wine,  alcohol  and  ale."     State  w.  Whis- 
ficient  to  describe  the  liquors  as  "  cer-     key,  etc.,  54  N.  H.  164. 
tain  spirituous  and  intoxicating  liquors,         2.  Vermont.— ^izl.  (1894),  §  4487. 
to    wit,     rum,    gin,    brandy,    whiskey, 
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Dated  at  Rockingham^  in  the  county  of  Windham^  \ht  fifteenth  day 
ol  February,  a.  d.  i897. 

C.  If.  Williams,  Justice  of  the  Peace. 

c.  With  Direction  to  Summon  Complainant. 

Form  No.  18349.' 

(Mass.  Pub.  Stat.  (1882),  c.  100,  §  46.) 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

(seal)  To  the  Sheriff  of  the  County  of  Suffolk,  or  either  of  his 
Deputies,  the  Constables  and  Police  Officers  of  the  City  of  Bos- 
ton, in  said  County,  or  to  either  of  the  District  Police  of  said 
Commonwealth,  Greeting:^ 
Whereas  Samuel  Endicott  and  George  Peabody,  both  of  said  city  of 
Boston,  and  both  being  of  full  age  and  competent  to  testify,  on  the 
twenty- seventh  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  said  Boston,  in  behalf  of  the  com- 
monwealth aforesaid,  on  oath  complained  to  the  Municipal  Court 
of  the  city  of  Boston,  holden  at  said  Boston  for  the  transaction  of 
criminal  busmess  within  said  county  of  Suffolk,  that  they  have  reason 
to  believe,  and  do  believe,  that  on  the  twenty- sixth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineiy-ni?ie,  at 
said  city  of  Boston,  within  the  judicial  district  of  said  court,  intoxi- 
cating liquors,  to  wit:^  a  certain  quantity  of  whiskey,  being  about  and 
not  exceeding T^/Zy  gallons;  a  certain  quantity  of  rum,  being  about 
and  not  exceeding y^/Ty  gallons;  a  certain  quantity  of  brandy,  being 
about  and  not  exceeding yf/'/y  gallons;  a  certain  quantity  of  gin, 
being  about  and  not  exceeding  ^/y  gallons;  a  certain  quantity  of 
wine,  being  about  and  not  exceeding ^/f/Vy  gallons;  a  certain  quantity 
of  mixed  liquors,  being  about  and  not  exceeding  yf/Zy  gallons;  a 
certain  quantity  of  ale,  being  about  and  not  exceeding  one  hundred 
gallons;  a  certain  quantity  of  porter,  being  about  and  not  exceeding 
one  hundred gaWons;  a  certain  quantity  of  lager  beer,  being  about 
and  not  exceeding  one  hundred  gSiUons;  were,  and  still  are,  kept  and 
deposited  by  Richard  Roe,  of  said  city  of  Boston,  in  a  certain  building, 
to  wit,  a  dwelling-house,  situate  in  Howard  street,  and  numbered  260, 
in  said  Boston,*  within  the  judicial  district  of  said  court,  to  wit,  in  the 

1.  Massachusetts. — Rev.  Laws  (1902),  be  seized  as  "a  quantity  of  gin,  being 
c.  100,  §  72.  about   and    not  exceeding  otte  huiuirtd 

2.  Address.  —  The    search    warrant  gallons,"    is    sufficient.      Downing    v. 
shall  be  issued  to  the  sheriff,  deputy  Porter,  8  Gray  (Mass.)  539. 

sherifT,  city  marshal,  chief  oiF  police,  4.  Description  of  Place. — The  place  to 
deputy  chief  of  police,  deputy  marshal,  be  searched  shall  be  designated  with 
police  officer  or  constable.  Mass.  Rev.  the  same  particularity  as  in  the  corn- 
Laws  (1002),  c.  100,  ^  72.  plaint.     Mass.  Rev.  Laws  (1902),  c.  100, 

3.  Description  of  Liquors.  —  The  liquors  §  74. 

to  be  seized  shall  be  designated  with  The  place  to  be  searched  is  sufficiently 
the  same  particularity  as  in  the  com-  described  by  the  following  words,  "a 
plaint.  Mass.  Rev.  Laws  (1902),  c.  100,  certain  tenement  situate  in  ^jj^-jt  street, 
§  74.  and  numbered  136  on    said  street,  in 

A  description  of  liquor   intended  to     I.a^urence,  in  said  county,  and  occupied 
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first  story  of  said  building,  and  the  grounds  and  outbuildings  within 
the  curtilage  thereof,  occupied  by  said  Richard  Roe, "^  as  a  place  of 
common  resort  kept  therein;  and  that  said  liquors  were  and  are 
intended  for  sale  by  said  Richard  Roe,  in  this  commonwealth,  contrary 
to  law,  the  said  Richard  Roe  not  being  then  and  there  authorized  to 
sell  or  keep  such  liquors  for  sale  in  this  commonwealth  for  any  pur- 
pose by  any  legal  authority  whatever,  whereby  said  liquors  have 
become  liable  to  be  forfeited. 

[And  said  George  Feabody,  one  of  the  said  complainants,  has  duly 
made  oath  that  he  has  reason  to  believe,  and  does  believe,  that 
intoxicating  liquors,  such  as  are  mentioned  in  the  said  complaint, 
have  been  sold  in  the  dwelling-house  above  mentioned  by  the  occu- 
pant of  said  dwelling-house  and  with  the  consent  and  permission  of 
the  occupant  of  said  dwelling-house,  contrary  to  law,  within  one 
month  next  before  this  day,  and  that  said  liquors  above  mentioned 
are  now  kept  in  said  dwelling-house  for  sale  by  said  Richard  Roe 
contrary  to  law,  and  has  in  his  said  oath  stated  the  following  facts 
and  circumstances  on  which  his  said  belief  was  founded,  namely: 
That  sales  of  intoxicating  liquors  have  been  made  in  said  dwelling- 
house  within  the  time  above  specified.  J* 

And  said  complainants  have  also  prayed  that  due  process  may 
issue  to  search  for  said  liquors,  and  that  such  further  proceedings 
may  be  had  in  the  premises  as  to  law  and  justice  in  that  behalf  may 
appertain;  and  whereas  it  appears  to  said  court,  on  the  complaint 
aforesaid,  that  probable  cause  has  been  shown  for  the  issuing  of  a 
warrant  of  search  thereupon  i^ 

These  therefore  are  to  require  you,*  in  the  name  of  the  common- 

by  said  Libbey  as  a  place  of  common  liquors  are  kept  as  to  make  the  appli- 

resort  kept  therein."     Com.  v.  Intoxi-  cation  of  the  whole  description  impos- 

cating  Liquors,  150  Mass.  164.  sible,  if  in  other  respects  the  place  is 

A  warrant  which  avers  that  intoxi-  described  truly,  and  so  as  to  identify  it 

eating  liquors  were  "  kept  and  deposited  with  the  place  described  in   the  com- 

by  Zephrin  Lucia  of  said  Hudson,  in  a  plaint.     Downing    v.    Porter,    8    Gray 

certain    hotel  and  barn  situate  on  the  (Mass.)  539. 

north  side  of  Alain  street,  in   Hudson        1.  Owner  or  Keeper.  —  The  person  be- 

Cetitre,  known  as  the  Valley  House,  and  lieved   to   be  the   owner,    possessor  or 

barn   in  the  rear  thereof,  next  east  of  keeper  of  the  liquor  to  be  seized,  and 

the  bakery  building,  occupied  in  part  intending  to  sell  the  same  contrary  to 

by   Geo.    IV.    Davis,    in    said    Hudson,  law,  shall  be  described  with  the  same 

and  occupied  by  said  Z^/Ari«  Lucia  as  particularity  as  in  the  complaint.   Mass. 

a   hotel    and    barn,   having  a  place    of  Rev.  Laws  (1902),  c.  100,  §  74. 
common  resort   kept   therein,"  is   suf-        2.  If  the  place  to  be  searched  be  a 

ficient.     Com.  v.  Certain  Intoxicating  dwelling-house,  the  matter  enclosed  by 

Liquors,  146  Mass.  509.  [  ]  is  necessary. 

That  "at  Worcester  certain  intoxi-  3.  Probable  Cause  Shown. —  The  war- 
eating  liquors  are  kept  and  deposited  rant  shall  allege  that  probable  cause 
hy  Joseph  R.  Robinson  of  Hardivick,  in  a  has  been  shown  for  the  issuing  thereof, 
certain  distillery  there  situate  about  (?«^  Mass.  Rev.  Laws  (1902),  c.  100,  §74; 
and  one-half  miles  northeasterly  from  Com.  v.  Certain  Intoxicating  Liquors, 
Hardwick  Furnace,"  is  sufficient.   Com.  105  Mass.  178. 

r.    Certain    Intoxicating    Liquors,    97        4.  Command.  —  The    search    warrant 

Mass.  334.  shall    command   the   officer   to   search 

A  search  warrant  is  not  invalidated  the  premises  in  which  it  is  alleged  that 

by   so   misnaming   one  street    in    the  the   liquor   is   deposited,   and  to  seize 

description    of    the    place    where    the  such  liquor,  the  vessels  in  which  it  is 
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wealth,  taking  with  you  proper  assistants,  forthwith  to  enter  theyfrj/ 
story  of  said  building,  and  said  grounds  and  outbuildings,  herein 
above  described,  and  make  diligent  and  careful  search  for  all  the 
liquors  herein  above  described,  and,  if  such  liquors  are  found  therein, 
to  seize  and  convey  the  same,  the  vessels  which  contain  such  liquors, 
and  all  implements  of  sale  and  furniture  there  used,  kept  and  pro- 
vided to  be  there  used  in  the  illegal  keeping  and  sale  of  said  liquors, 
to  some  place  of  safety,  and  safely  keep  the  same,  to  await  the  final 
action  and  decision  of  the  court  upon  said  complaint.  You  are  also 
directed  to  summon  said  complainants^  as  witnesses,  to  testify  what 
they  know  in  relation  to  the  subject-matter  of  this  complaint. 

Hereof  fail  not,  and  make  due  return  of  this  warrant  with  your 
doings  thereon. 2 

Witness,  William  E.  Parmenter,  Esquire,  at  said  Boston^  this  twenty- 
seventh  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine. 

Calvin  Clark,  Assistant  Clerk. 

4.  Sheriff's  Return  to  Search  Warrant. 

a.  That  Liquors  were  Seized. 

(1)  In  General. 

Form  No.  18350.* 

County  oi  Middlesex,  ss.,  May  10,  iS99. 

Then  by  virtue  of  the  foregoing  warrant,  accompanied  by  George 
Peabody,  as  assistant,  I  made  thorough  search  at  the  above  (describing 
premises  briefly),  and  there  found  and  seized  the  following  described 
liquors,  mentioned  in  said  warrant,  with  the  vessels  containing  them, 
to  wit:  {describing  the  property  seized),  and  them  have  with  the  vessels 
containing  them  in  secure  keeping  for  final  action  to  be  had  thereon. 

Attest :     Charles  Hatch,  Deputy  Sheriff. 

(2)  And  Complainant  Summoned. 

Form  No.  i  8351  .* 

Suffolk,  ss.  Boston,  August  28th,  i899. 

By  virtue  of  the  within  precept,  I  have  this  day  searched  the  within 
described   premises,  and   have  seized   therein,   and   conveyed   to  a 

contained  and  all  implements  of  sale  c.  100,  §  74.     But   the   search   warrant 

and   furniture    used   op  kept  and  pro-  need  not  contain  this  direction.     The 

vided  to  be  used  in  the  illegal  keeping  summons  may  be  by  distinct  process 

or   sale  of   such   liquor,    and   securely  or  in  any  other   form  proper  to  secure 

keep   the   same    until    further    action  the  attendance.     Downing  v.  Porter,  8 

thereon,  and  return  the  warrant  with  Gray  (Mass.)  539. 

his  doings  thereon,  as  soon  as  may  be,         2.  Beturn  of  Warrant.  —  It  is  sufficient 

to  a  court  or  trial  justice  having  juris-  if  the  search  warrant  directs  «he  officer 

diction    in   the    place    in    which   such  "  to  make  due  return  of  this  warrant." 

liquor  is  alleged  to  be  kept  or  deposited.  Com.  v.  Certain  Intoxicating  Liquors, 

Mass.  Rev.  Laws  (igo2),  c.  100.  §  72.  97  Mass.  62. 

1.  Sammons  to  Witnesses.  — The  com-  3.  Connecticut.  — Laws  (1895),  c.  287. 
plainants  shall  be  summoned  to  appear        4.  Massachusetts.  —  Rev.  Laws  (1902), 

as  witnesses.     Mass.  Rev.  Laws  (1902).  c.  100,  §  75. 
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place  of  safety,  the  liquors  described  in  the  within  warrant,  with  the 
vessels  in  which  they  are  contained,  to  wit:  {specifying  the  liquors 
seized^  and  the  vessels  in  which  they  are  contained^  and  also  certain 
implements  of  sale  and  furniture  used  in  the  sale  of  said  liquors,  to 
wit :  {Here  describe  articles').  And  I  have  summoned  the  within  named 
complainants  to  appear  as  witnesses. 

John  Burly.,  Police  OflScer. 


(8)  And  Owner  or  Keeper  of  Liquors  Arrested. 

{a)  In  General. 

aa.  Where  Liquors  are  Safely  Removed. 

Form  No.  18352.' 
(Precedent  in  State  v.  Murphy,  72  Me.  434.) 

Sagadahoc,  ss.  Bath,  September  IJ^,  1S8O. 

By  virtue  of  the  within  warrant  I  have  seized  the  following 
described  liquors,  [mentioned  in  said  warrant, ]2  with  the  vessels  in 
which  they  are  contained,  viz:  One  jug  containing  a  small  quantity  of 
intoxicating  liquor,  and  have  deposited  them  in  a  place  of  safety 
until  final  action  and  decision  thereon,  and  I  have  apprehended  the 
said  John  Murphy,  and  have  him  before  the  Municipal  Court  of  the 
city  of  Bath,  for  the  purposes  therein  mentioned. 

Enoch  M.  Reed,  Constable  of  Bath. 

Form  No.  i  8353.* 

State  of  Nebraska,  \ 
Burt  County.  f 

May  28th,  iS96,  I  made  diligent  search  for  the  goods  described  in 
the  within  warrant  and  at  the  place  mentioned  therein,  and  have 
found  the  following:  One  six-ga.\\on  tin  can  containing  about  three 
gallons  of  alcohol,  one  (i)  gallon  bottle  full  of  whiskey,  one  and  one- 
half  gallon  bottles  full  of  port  wine,  and  one  gallon  bottle  full  of 
blackberry  wine,  one  gallon  bottle  two-thirds  full  of  brandy,  and  on 
the  28th  day  of  May  I  researched  the  premises  and  found  sixty-seven 

1.  Maine.  —  Rev.  Stat.  (Supp.  1895),  By  virtue  of  the  within  warrant,  I  have 
c.  27,  §  40.  seized  the  following  described  liquors, 

2.  An  objection  was  made  to  this  re-  with  the  vessels  in  which  they  are  con- 
turn  on  the  ground  that  it  did  not  tained,  viz:  6>«^  bottle  containing  about 
identify  the  liquors  as  being  the  same  one  pint  of  whiskey,  one  bottle  contain- 
mentioned  in  the  complaint  and  war-  ing  about  <?«if-Art// pint  of  rum.  And  I 
rant.  This  objection  was  not  consid-  have  arrested  the  within  named  Grames 
ered  by  the  court  because  not  properly  this  zg  day  of  March,  A.  D.  i87<y,  and 
raised;   but  it  has  been  held  in  State  have  him  before  the  court  for  trial." 

V.  Hall,  81  Me.  34,  that  such  a  return  is  The   form   of   this    return    was    not 

sufficient.  objected  to. 

Precedent.  —  In   State   v.  Grames,   68  3.    Nebraska.  —  Comp.    Stat.    (1899). 

Me.  418,  the  return  of  the  officer  was  as  §  3610. 

follows:  This  return  is  set  out  as  an  exhibit 

"  Cumberland,    ss.     March   zg,   i%y8.  in  Nelson  v.  State,  53  Neb.  790. 
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bottles  of  beer.     I  now  have  said  goods  and  chattels  and  the  body 
of  said  Hugo  E.  Nelson  present  in  court. 

/.  A.  Clark,  Sheriff. 
By  W.  R.  Lang/ord,  Deputy. 

Form  No.  18354.' 

State  of  Vermont,  ) 

Chittenden  County,  ss.  \ 

At  the  city  of  Burlington,  in  said  county,  on  the  fourth  day  of 
July,  iS99,  I  then,  by  virtue  of  this  warrant,  entered  upon  the  premi- 
ses within  described  and  there  made  diligent  search  for  intoxicating 
liquor;  and  I  found  therein  (^Here  describe  the  liquors'),  under  circum- 
stances warranting  the  belief  that  the  same  was  intended  for  sale, 
furnishing,  gift,  or  distribution,  contrary  to  the  laws  of  this  state, 
and  now  have  the  same  in  keeping  to  await  final  action  thereon; 
and  I  apprehended  the  body  of  Richard  Roe,  of  Burlington,  in  the 
county  of  Chittenden,  the  owner  of  said  intoxicating  liquor,  and  read 
said  warrant  in  his  hearing  and  have  him  here  in  couit. 

Attest:     John  Lynch,  Sheriff. 

(^Fees.) 

bb.  Where  Liquors  are  Destroyed  in  Attempt  to  Remove  Them. 

Form  No.  18355.' 

Kennebec,  ss.  June  IJf.,  iS98. 

By  virtue  of  t'he  within  warrant  I  have  entered  the  within  named 
premises,  and  therein  searched  for  and  found  intoxicating  liquors, 
to  wit,  one  demijohn  containing  one  gallon,  more  or  less,  of  what  I 
called  St.  Croix  rum;  also  sundry  bottles,  jugs,  tumblers,  decanters  and 
barrels;  but  in  attempting  to  remove  said  demijohn,  the  within 
named  Stevens  attempted  to  prevent  me  from  so  doing,  and  the  same 
was  broken  in  the  scuffle,  consequently  I  am  unable  to  return  said 
demijohn  and  liquor  before  the  justice  as  within  I  am  commanded. 
I  have  also  arrested  the  within  named  Stevens,  and,  on  this  fifteenth 
day  oi  June,  have  him  before  y.  H.  Drummond,  Esq.,  one  of  the  jus- 
tices in  and  for  the  county  of  Kennebec. 

C.  R.  McFadden,  Deputy  Sheriff. 

{b)   Where  Bail  is  Given. 

Form  No.  18356.' 
Criminal  Action  No.  1100.  Shawnee  County  District  Court. 

Schedule  1. 

Sheriff's  Return. 

I  received  the  warrant   to  which  this  return  is  attached   on  the 

tenth  day  of  May,  a.  d.  \Z99,  and  on  the  eleventh  day  of  May,  a.  d. 

18P.9,  at  said  Shawnee  county,  in  obedience  to  and  by  authority  of 

said  warrant,   I  went  to  the  said   {designating  place),  in   the  city  of 

1.  Vermont.  —  Stat.  (1894),  §  44.90.  remedied  to  meet  the  objection  of  coun- 

2.  Maine.  —  Rev.  Stat.  (1883),  c.  27,  sel  that  it  did  not  sufficiently  show  that 
^46.  the  officer  found  intoxicating  liquors. 

This  is  substantially  the  return  in  3.  Kansas. — Gen.  Stat.  (1897),  c.  loi, 
Stale    V.    Stevens,    47    Me.     357,    but     §  50. 
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Topeka,  in  said  Shawnee  county,  being  the  place  described  in  said 
warrant,  and  then  and  there,  in  the  day-time,  searched  said  place  and 
there  found  the  property,  intoxicating  liquors,  and  vessels  and  bottles 
containing  intoxicating  liquors,  described  below,  and  being  all  the 
property,  intoxicating  liquors,  and  vessels  and  bottles  containing 
intoxicating  liquors,  described  in  said  warrant;  and  thereupon,  in 
obedience  to  and  by  authority  of  said  warrant,  I  then  and  there 
seized  said  property,  intoxicating  liquors,  and  vessels  and  bottles 
containing  intoxicating  liquors,  and  took  the  same  into  my  immediate 
custody;  and  still  safely  keep  and  hold  the  same  subject  to  the  order 
of  the  said  Shawnee  County  District  Court.  The  following  is  an 
inventory  of  the  property,  intoxicating  liquors,  and  vessels  and 
bottles  containing  intoxicating  liquors,  so  as  aforesaid  now  held  by 
me  in  my  safe  keeping  and  custody,  to  wit :  (^Here  set  out  the  inventory). 

And  on  the  said  eleventh  day  of  May,  a.  d.  \Z99,  in  further  obedi- 
ence to  and  by  authority  of  said  warrant,  I  dLtttsted.  John  Doe,  the 
said  keeper  of  said  place  described  in  said  warrant,  and  took  him 
into  my  custody  and  so  held  and  kept  him  until  on  the  thirteenth  <l?iy  of 
May,  A.  D.  i2>99,  he  duly  entered  into  recognizance  in  the  sum  oi  Jive 
hundred  dollars,  for  his  appearance  and  attendance  at  the  next  term 
of  the  said  Shawnee  County  District  Court,  to  answer  to  the  informa- 
tion in  this  action,  with  the  following  sureties,  who  were  duly  sworn, 
examined  and  thereupon  approved  by  me,  to  wit:  (^naming  sureties), 
which  recognizance,  duly  certified  by  me,  is  herewith  returned;  and 
upon  the  execution  of  said  recognizance  and  its  approval  by  me,  I 
discharged  the  said  keeper,  the  said  John  Doe,  from  my  custody. 

Witness  my  hand  this  twentieth  day  of  May,  a.  d.  i?>99,  at  my  office 
in  said  county. 

Charles  Hatch, 
Sheriff  of  Shawnee  County,  Kansas. 

(c)   Where  Bail  is  Not  Given. 

Form  No.  18357.* 

Criminal  Action  No.  1101.  Shawnee  County  District  Court. 

Schedule  1. 

Sheriff's  Return. 

I  received  the  warrant  to  which  this  return  is  attached  on  the 
tenth  day  of  May,  a.  d.  \W9,  and  on  the  eleventh  day  of  May, 
A.  D.  i2>99,  at  said  Shawnee  county,  in  obedience  to  and  by 
authority  of  said  warrant,  I  arrested  the  said  John  Doe,  named 
therein,  and  took  him  into  my  custody;  and  on  his  failing  to 
give  bail  for  his  appearance,  I  committed  him  to  the  county  jail  of 
said  Shawnee  county,  on  the  eleventh  day  oi  May,  a.  b.  i2>99,  where  he 
still  remains  in  my  custody;  and  I  have  deposited  in  my  office  a  copy 
of  the  said  warrant  and  this  my  return  thereto,  duly  certified  by  me. 

And  on  the  eleventh  day  oi  May,  a.  d.  18PP,  in  further  obedience  to 
and  by  authority  of  said  warrant,  I  went  to  {designating place),  in 
said  Shawnee  county,  being  the  place  described  in  said  warrant,  and 

1.  Kansas.  —Gen.  Stat.  (1897),  c.  lor,  §  50. 
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then  and  there  found  in  the  possession  of  said  John  Doe  the  property, 
intoxicating  liquors,  and  vessels  and  bottles  containing  intoxicating 
liquors,  described  below,  and  being  all  the  property,  intoxicating 
liquors,  and  vessels  and  bottles  containing  intoxicating  liquors, 
described  in  said  warrant;  and  thereupon,  in  obedience  to  and  by 
authority  of  said  warrant,  I  then  and  there  seized  said  property, 
intoxicating  liquors,  and  vessels  and  bottles  containing  intoxicating 
liquors,  and  took  the  same  into  my  immediate  custody;  and  still 
safely  keep  and  hold  the  same  subject  to  the  order  of  the  said 
Shawnee  County  District  Court.  The  following  is  an  inventory  of  the 
property,  intoxicating  liquors,  and  vessels  and  bottles  containing 
intoxicating  liquors,  so  as  aforesaid  now  held  by  me  in  my  safe  keep- 
ing and  custody,  to  wit:   (^Here  set  out  the  inventory'). 

Witness  my  hand  this  eleventh  day  oiMay,  a.  d.  i85P,  at  my  office 
in  said  county. 

Charles  Hatch, 
Sheriff  of  Shawnee  County,  Kansas. 

b.  That  No  Liquors  were  Found,  but  Person  Named  in  Warrant  was 

Arrested. 

(1)  Where  Bail  is  Given. 

Form  No.  18358.' 

Criminal  Action  No.  1125.  Shawnee  County  District  Court. 

Schedule  1. 

Sheriff's  Return. 

I  received  this  warrant  to  which  this  return  is  attached  on  the 
tenth  day  oi  May,  a.  d.  i899,  and  on  the  eleventh  day  oiMay,  a.  d. 
i899,  at  said  Shawnee  county,  in  obedience  to  and  by  authority  of 
said  warrant,  I  arrested  the  saidy^/iw  Doe,  named  therein,  and  took 
him  into  my  custody,  and  so  held  and  kept  him  until  on  the  eleventh 
day  of  May,  a.  d.  \W9,  he  duly  entered  into  recognizance  in  the  sum 
oifive  hundred  dollars,  for  his  appearance  and  attendance  at  the  next 
term  of  the  said  Shawnee  County  District  Court,  to  answer  to  the 
information  in  this  action,  with  the  following  sureties,  who  were  duly 
sworn,  examined  and  thereupon  approved  by  me,  to  wit:  {tiaming 
sureties),  which  recognizance,  duly  certified  by  me,  is  herewith  ^ 
returned;  and  upon  the  execution  of  said  recognizance  and  its 
approval  by  me,  I  discharged  the  said  John  Doe  from  my  said 
custody. 

And  on  the  eleventh  day  oi May,  a.  d.  \W9,  in  further  obedience 
to  and  by  authority  of  said  warrant,  I  went  to  the  place  described 
in  said  warrant  and  made  diligent  search,  but  found  there  none  of 
the  property,  intoxicating  liquors,  nor  vessels  nor  bottles  containing 
intoxicating  liquors,  described  in  said  warrant. 

Witness  my  hand  this  eleventh  day  oi  May,  a.  d.  \%99,  at  my  office 
in  said  county. 

Charles  Hatch, 
Sheriff  of  Shawnee  County,  Kansas. 

1.  Kansas.  — G^n.  Stat.  (1897),  c.  loi,  §  50. 

1016  Volume  16. 


18359.  SEARCHES  AND  SEIZURES.  18360. 

(2)  Where  Bail  is  Not  Given. 
Form  No.  18359.' 

Criminal  Action  No.  1125.  Shawnee  County  District  Court. 

Schedule  1. 

Sheriff's  Return. 

I  received  the  warrant  to  which  this  return  is  attached  on  the  tenth 
day  of  May,  a.  d.  \Z99,  and  on  the  eleventh  day  of  May,  a.  d.  i859, 
at  said  Shawnee  county,  in  obedience  to  and  by  authority  of  said 
warrant,  I  arrested  the  said  John  Doe,  named  therein,  and  took  him 
into  my  custody;  and  on  his  failing  to  give  bail  for  his  appearance,  I 
committed  him  to  the  county  jail  of  said  Shaivnee  county,  on  the  eleventh 
day  of  May,  a.  d.  iW9,  where  he  still  remains  in  my  custody;  and  I 
have  deposited  in  my  office  a  copy  of  the  said  warrant  and  this  my 
return  thereto,  duly  certified  by  me. 

And  on  the  eleventh  day  of  May,  a.  d.  \W9,  in  further  obedience 
to  and  by  authority  of  said  warrant,  I  went  to  the  place  described  in 
said  warrant  and  made  diligent  search;  but  found  there  none  of  the 
property,  intoxicating  liquors,  nor  vessels  nor  bottles  containing 
intoxicating  liquors,  described  in  said  warrant. 

Witness  my  hand  this  eleventh  day  of  May,  a.  d.  \W9,  at  my  office 
in  said  county. 

Charles  Hatch, 
Sheriff  of  Shawnee  County,  Kansas. 

5.  Libel.* 

1.  Kansas. — Gen.  Stat.  (1897),  c.  loi,  according  to  the  provision  of  law  in 
§  50.  such  case  made  and  provided. 

2.  Preoedents.  —  In  State  v.  Intoxi-  Dated  at  Kennebunk,  in  said  county, 
eating  Liquors,  80  Me.  91,  the  follow-  the  Hventy-seventh  day  of  April,  in  the 
ing  form  of  libel  was  held  sufficient:  year  of  our  Lord  one  thousand  eight 

"  State  of  Maine,  York,  ss.     To  Ad-  hundred  and  eighty-five, 
dison  E.  Haley,  Esq.,  one  of  the  trial  William  E.  Towne, 

justices  within   and  for  the  county  of  Deputy  Sheriff." 

York:     The  libel  of  William  E.  Towne         In  State  v.  Lager  Beer,  68  N.  H.  377, 

shows  that  he  has,  by  virtue  of  a  war-  the  libel,    by  the  town  of  Exeter,   for 

rant  duly  issued  hy  Addison  E.  Haley,  the  seizure  and  forfeiture  of  lager  beer, 

Esq,    a    trial    justice  in   and   for  said  alleged    that    "the    following    particu- 

county,     seized     certain     intoxicating  larly  described  spirituous  and  intoxi- 

liquors  and    the    vessels  in   which  the  eating  liquors  *  *  *  to  wit,  twenty-six 

same    were     contained,    described     as  cases  of  lager  beer,  of /wc' dozen  bottles 

follows:     about    thirty-six    gallons    of  each,    of   the    value  of  sixty- four  and 

whiskey    in    a   cask,    said    cask    being  22-100  dollars  *  *  *  were  kept  for  sale 

painted   as  a  kerosene  oil   barrel,   be-  in  violation  of  law  in  a  certain  building 

cause  the  same  were  kept  and  deposited  in  said  Exeter,  occupied  by  Ezra  Fisher 

in   the  freight  house  of  the  Boston  £r»  as  a  bottling  establishment;  that,  upon 

Maine  Railroad  on  the  southerly  side  a  lawful  and  proper  warrant  search  of 

of  the  track  of  said  railroad  in  Kenne-  said  premises  was  lawfully  made  and 

bunk    village,    in    Kennebunk,    in    the  the  goods  and  chattels  above  described 

county  of  York,  and  were  intended  for  there   found  then  and    there    kept   for 

sale   within   this   state  in  violation  of  sale   in   violation  of  law   as   aforesaid 

law.     Wherefore  he  prays  for  a  decree  were    duly   seized,    whereby   said    in- 

of  forfeiture  of  said  liquors  and  vessels,  toxicating    liquor   ***   became    for- 
feited."    A  forfeiture  was  declared. 
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.Form  No.  18360.' 
(Me.  Rev.  Stat.  (1883).  c.  27,  §  63.) 

State  of  Maine. 
County  of  Penodscof,  ss. — To  Abraham  Kent,  a    trial   justice  in  and 
for  said  county :2 

The  libel  oi  John  Doe,  of  Dexter ,  shows  that  he  has,  by  virtue  of  a 
warrant  duly  issued  by  Abraham  Kent.,  esquire,  a  trial  justice  in  and 
for  said  county,  seized  certain  intoxicating  liquors,^  and  the  vessels 
in  which  the  same  were  contained,  described  as  follows:  (^H ere  fol- 
lows a  description  of  the  liquors),^  because  the  same  were  kept  and 
deposited  at  {describing  the place),^  in  the  said  county  of  Penobscot,  and 
were  intended  for  sale  within  the  state,  in  violation  of  law.^  Where- 
fore he  prays  for  a  decree  of  forfeiture  of  said  liquors,  according  to 
the  provisions  of  law  in  such  case  made  and  provided. 

Dated  at  Dexter,  in  said  county,  this  tenth  day  oi  June,  in  the  year 
of  our  Lord  eighteen  hundred  and  ninety-nine. 

John  Doe,  Deputy  Sheriff. 

Form  No.  1836  i .' 

To  the  Superior  Court  to  be  holden  within  and  for  the  County  of 
Sullivan,  on  the  second  Tuesday  of  November,   igOl: 

John  Lynch,  of  Claremont,  in  said  county  of  Sullivan,  complains 
that  y^(?^«  Doe,  of  said  Claremont,  on  the  tenth  day  of  September,  igOl, 
at  said  Claremont,  not  being  then  and  there  an  agent  of  any  town  or 
city  for  the  purpose  of  selling  spirit,  did  then  and  there  wilfully  and 
maliciously  keep  and  have  for  sale  large  quantities  of  spirituous  and 
intoxicating  liquor,  to  wit:  {describing  the  liquor),  all  of  the  value  of 
ninety  dollars,  none  of  which  was  imported  by  the  ?,a.\d  John  Doe 
under  the  authority  of  the  laws  of  the  United  States  and  kept  for 
sale  in  the  original  packages  in  which  it  was  imported,  as  the  said 
John  Doe  then  and  there  well  knew,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and  against  the  peace  and  dignity 
of  the  state. 

Whereby  the  said  liquors  became  forfeited,  and  Daniel  Short,  of 
Claremont,  in  said  county  of  Sullivan,  being  then  and  there  a  deputy 
sheriff  of  said  county,  by  direction  of  a  warrant  issued  by  Abraham 

X.Maine.  —  Rev.    Stat.  (1S83),  c.    27,  following  description    of   liquor  seized 

§  41.  was  held  to  be  sufficiently  specific:  *'/ 

2.  Before  Whom  Filed. ;:—  The  libel  for  bbl.  filled  with  intoxicating  liquors,  i-s 
liquor  seized  must  be  filed  before  the  gal  keg  filled  with  intoxicating  liquors, 
magistrate  before  whom  the  search  Marked  to  M.  P.  Colhath,  North  West 
warrant  upon  which  the  liquor  was  Carry,  Moosehead  Lake,  Maine." 
seized  is  returnable.  Me.  Rev.  Stat.  5.  Place  of  seizure  must  be  stated. 
(1883),  c.  27,  §  41;  State  V.  Intoxicating  Me  Rev.  Stat.  {1S83),  c.  27,  §  41. 
Liquors,  80  Me.  gr.  6.  Liquors  Kept  for    Sale. —  That  the 

3.  Seizure  by  officer  of  the  liquors  liquors  were  deposited,  kept  and  in- 
shall  be  stated.  Me.  Rev.  Stat.  (1883),  tended  for  sale  within  the  state  and  in 
c.  27,  S41.  violation   of   the  law    must   be  stated. 

4.  Descriptionof  Liquors.— The  liquors  Me.  Rev.  Stat.  (1883).  c.  27.  §41. 
must   be   described.      Me.    Rev.    Stat.  7.  New  Hampshire.  —  Pub.    Stat.    & 
(1883),  c.  27.  §  41.  Sess.  L.  (1901).  c.  358,  %  I  et  seq. 

In  Ring  v.  Nichols,  91  Me.  478,  the 
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Kent,  a  justice  of  the  peace  of  said  county,  on  the  tenth  day  of  Sep- 
tember, iqOl,  at  said  Claremont,  did  then  and  there  lawfully  take  and 
seize  and  now  retains  the  liquors  aforesaid. 

Wherefore  the  said  complainant  prays  that  a  warrant  maybe  issued 
to  the  proper  officer,  requiring  him  to  take  and  detain  the  said  liquors 
until  legally  disposed  of,  and  that  a  decree  of  forfeiture  may  be 
passed  against  the  same. 

/ohn  Lynch. 
Sullivan,  ss.  September  20,  igOl. 

Then  the  said  yohn  Lynch  personally  appeared  and  made  oath  th:it 
the  above  complaint  by  him  subscribed  is  in  his  belief  true. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 


6.  Order  for  Service  of  Notice  on  Owner  of  Liquors  to 

Appear. 

Form  No.  18362.' 

In  the  Superior  Court. 
Sullivan,  ss. 

This  libel  having  been  filed  in  the  office  of  the  clerk  of  said  court, 
this  twentieth  ^^.y  of  September,  a.  d.  \()01, 

It  is  ordered  that  notice  be  given  to  the  said  John  Doe  to  appear 
at  the  trial  term  at  said  court,  on  the  second  Tuesday  oi  November  next, 
and  show  cause,  if  any  he  have,  why  a  decree  of  forfeiture  should  not 
be  found  against  said  liquors,  by  carrying  an  attached  copy  of  said 
libel  and  of  this  order  to  be  served  upon  the  said  John  Doe  fourteen 
days  at  least  before  said  trial  term. 

Calvin  Clark,  Clerk. 

7.  Notice  to  Show  Cause  Why  Liquors  should  Not  be 

Forfeited. 

Form  No.  18363.* 

(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.) 

State  of  Maine. 
County  of  Penobscot,  ss. 

(seal)     To  all  persons  interested  in   (^Here  insert  the  description  of 
the  liquors  as  in  the  libel) : 

The  libel  of  John  Doe,  hereunto  annexed,  this  day  filed  with  me, 
Abraham  Kent,  a  trial  justice  in  and  for  said  county,  shows  that  he 
has  seized  said  liquors  and  vessels  because  {insert  as  in  the  libel),  and 
prays  for  a  decree  of  forfeiture  of  the  same  according  to  the  provi- 
sions of  law  in  such  case  made  and  provided. 

You  are  therefore  hereby  notified  thereof  that  you  may  appear  be- 
fore me,  the  said  justice,  at  Dexter,  in  said  county,  on  the  twentieth  day 
oi  June,  iS99,  and  then  and  there  show  cause  why  said  liquors  and  the 

1.  New  Hampshire.  —  Pub.  Stat.  &  2.  Maine.  —  Rev.  Slat.  (1883),  c.  27, 
Sess.  L.  (1901),  c.  258,  §  I  et  seq.  %  41. 
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vessels  in  which  they  are  contained  should  not  be  declared    orfeited. 
Given  under  my  hand  and  seal  2X  Dexter,  on  theyfrj/ day  oi  June, 
in  the  year  of  our  Lord  eighteen  hundred  and  ninety-nine. 

Abraham  Kent,  Trial  Justice. 

Form  No.  18364.' 

(Mass.  Pub.  Stat.  (1882),  c.  100,  §46.) 

Commonwealth  of  Massachusetts. 
Suffolk,  to  wit: 

(seal)  To  the  Sheriff  of  our  County  of  Suffolk,  his  Deputies,  and  to 
the  Constables  and  Police  Officers  of  the  City  of  Boston,  in  said 
County,  Greeting: 

You  are  hereby  commanded  to  serve  the  annexed  notice,  by  deliver- 
ing an  attested  copy  thereof  into  the  hands  of  Richard  Roe,  oi  Boston, 
in  said  county  of  Suffolk,  or  by  leaving  an  attested  copy  thereof  at 
his  usual  place  of  abode,  and  also  by  posting  up  another  attested 
copy  thereof  on  the  building  situate  on  Howard  street  and  numbered 
200  on  said  street  in  said  Boston,  within  the  judicial  district  of  our 
Municipal  Court  of  the  Charlestown  district,  the  same  being  the  build- 
ing in  which  the  intoxicating  liquors,  together  with  the  implements  of 
sale  and  furniture  described  in  said  notice,  were  seized  on  the  twenty- 
eighth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  by  virtue  of  a  warrant  issued  by  said  court; 
and  you  are  hereby  commanded  to  serve  said  copy  on  said  Richard 
Roe,  and  to  post  another  copy  as  above  directed,  at  \e3.st  fourteen 
days  before  the  sixteenth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine. 

Hereof  fail  not,  and  make  due  return  of  this  warrant,  with  your 
doings  thereon. 

Witness,  Henry  W.  Bragg,  Esquire,  at  said  Boston,  in  said  Charles- 
town  6^\stvict,  th\s  twenty-eighth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 

Commonwealth  of  Massachusetts. 
The  Municipal  Court  of  the  Charlestown  District. 

Suffolk,  to  wit: 

(seal)  To  Richard  Roe,  of  Boston,  in  said  county  of  Suffolk,  and 
to  any  and  all  other  persons  claiming  any  interest  in  certain 
intoxicating  liquors  and  the  vessels  containing  them,  to  wit: 
(^specifying  the  property^,  which  said  intoxicating  liquors  and  imple- 
ments of  sale  and  furniture,  by  virtue  of  a  warrant  issued 
by  our  Municipal  Court  of  the  Charlestown  district,  have  been 
seized  in  a  certain  building  occupied  by  the  said  Richard  Roe, 
situate  upon  Hoiuard  street,  and  numbered  200,  in  said  street, 
in  said  Boston,  within  the  judicial  district  of  said  court,  on  the 
twenty-eighth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,   the  value  of  which  intoxicating 

1.  Massachusetts.  —  Rev.  Laws  (1902),  c.  100,  ^§  76,  77. 
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liquors,  with  the  vessels  containing  them,  and  said  implements 
of  sale  and  furniture,  does  not,  in  the  opinion  of  said  court, 
exceed y^/Zy  dollars: 
You  are  hereby  required  to  appear  before  our  Municipal  Court  of 
the  Charlestown  district,  to  be  holden  in  said  district,  in  the  city  of 
Boston,  for  the  transaction  of  criminal  business  within  the  county  of 
Suffolk,  on  the  sixteenth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  at  ten  o'clock  in  the 
/<?r<fnoon,  then  and  there  to  answer  the  complaint  against  said  liquors 
and  the  vessels  containing  them,  and  the  said  implements  of  sale  and 
furniture,  and  for  trial,  and  to  show  cause,  if  any  you  have,  why  said 
liquors  and  the  vessels  containing  them  should  not  be  forfeited  for 
being  kept  for  sale  by  said  Richard  Roe,  in  violation  of  the  laws  of 
this  commonwealth,  and  why  said  implements  of  sale  and  furniture 
should  not  also  be  forfeited  for  being  used,  kept  and  provided  to  be 
used  by  the  said  Richard  Roe,  in  the  building  aforesaid,  in  the  illegal 
sale  of  the  intoxicating  liquors  described  in  said  warrant,  in  violation 
of  the  laws  of  this  commonwealth. 

Witness,  Henry  IV.  Bragg,  Esq.,  at  said  Boston,  in  said  Charlestown 
district,  this  tiventy-eighth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 

8.  Claim  to  Liquors  Seized.^ 

Form  No.  18365.* 

(Precedent  in  State  v.  Intoxicating  Liquors,  69  Me.  534.)* 

State  of  Maine. 
Somerset,  ss. 

At  a  court  before  A.  P.  Fuller,  Esq.,  a  trial  justice  in  and  for  the 
county  of  Somerset,  holden  at  Fairfield,  in  said  county,  on  the  2d  da.y 
oi  January,  A.  D.  i879.  And  now  comes  Noah  Chandler,  of  Houlton, 
in  the  county  of  Aroostook,  whose  business  is  that  of  importer  of 
liquors,  and  specially  claims  the  right,  title  and  possession  in  the 
items  of  property  hereinafter  named,  as  having  a  right  to  the  posses- 
sion thereof  at  the  time  when  the  same  were  seized.  And  the  founda- 
tion of  said  claim  is  that  they  were  at  the  time  of  seizure,  and  still 
are,  his  property,  and  were  taken  from  his  lawful  possession  on  the 
ninth  day  of  December,  a.  d.  i875,  from  the  office  of  the  Eastern 
Express  Company  in  said  Fairfield,  by  Lorenzo  Dow,  a  deputy  sheriff 
of  the  county  of  Somerset,  and  the  claimant  declares  that  they  were. 

1.  Ownership  of  liquor  should  be  set  not   be   set  out.     State  v.  Intoxicating 

out.     State  V.  Intoxicating  Liquors,  69  Liquors,  69  Me.  524. 

Me.  524.  2.  Maine.  —  Rev.  Stat.  (1883).  c.  27. 

Person  of  whom  liquor  was  ptirchased  §  42. 

need  not  be  set  out.     State  v.  Intoxi-  See   also,  generally,   supra,    note   i, 

eating  Liquors,  69  Me.  524.  this  page. 

Place  where  liquor  was  purchased  need  3.  It  was  held  that  this  claim  was  in 

not    be  set  out.     State  v.  Intoxicating  strict  accordance   with    the  provisions 

Liquors,  69  Me.  524.  of  the  statute. 

Time  when  liquor  was  purchased  need 
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not  so  kept  and  deposited  for  unlawful  sale  as  is  alleged  in  the  libel 
of  said  Lorenzo  Dow  and  in  the  monition  issued  thereon. 

The  property  claimed  as  aforesaid  is  as  follows:  One  green  box 
containing  twelve  quart  bottles  filled  with  gin,  and  the  gin  and  bottles 
in  said  box,  said  box  being  marked  ^^ James  Mulholland,  Fairfield^ 
Somerset  county,  Maine;"  and  that  his  business  and  place  of  residence 
are  as  above. 

Noah  Chandler. 

On  the  second  day  oi  January,  a.  d.  i87P,  the  said  Noah  Chandler 
made  oath  that  the  statement  in  the  above  claim,  by  him  signed,  is 
true. 

Before  me,  A.  P.  Fuller,  Trial  Justice. 

Form  No.  i  8366.' 

Superior  Court. 
Sullivan,  ss. 

State  of  New  Hampshire  \ 

against  >• 

Three  Barrels  of  Liquor.  ) 

And  now  appear  here  in  court  Richard  Roe,  of  Concord,  in  the  county 
of  Merrimack  and  state  of  New  Hampshire,  and  William  West,  of 
Boston,  in  the  county  of  Suffolk  and  commonwealth  of  Massachusetts, 
partners  jointly  engaged  in  business  in  said  Boston,  under  the  firm 
name  of  Roe  &>  West,  and  claim  the  liquors  specified  in  the  libel  in 
this  case  and  the  barrels  in  which  said  liquors  are  contained  as  their 
property,  and  that  they  were  lawfully  possessed  of  the  same  at  the 
time  they  were  seized  by  the  officer  as  set  forth  in  the  notice  of  such 
seizure.  By  their  attorney, 

Jeremiah  Mason. 

9.  Plea  of  Claimant  to  Liquors  Seized. 

Form  No.  18367.^ 

(  Title  of  court  afid  cause  as  in  Form  No.  1522 Jf.') 

And  the  said  John  Doe,  the  claimant  in  said  cause  mentioned,  hav- 
ing filed  his  claim  in  said  court,  and  been  admitted  as  a  party  at  the 
trial,  for  plea  in  this  behalf,  says  that  no  part  of  said  liquors  in  said 
officer's  return  mentioned,  or  the  vessels  in  which  the  same  were 
contained,  became  forfeited,  or  should  be  adjudged  to  be  forfeited, 
because,  he  says,  that  no  part  of  said  liquors  were  at  the  time  when 
the  said  complaint  was  made  kept  by  any  person  with  intent  to  sell 
the  same  within  this  state  in  violation  of  law,  and  of  this  he  puts  him- 
self upon  the  country. 

John  Doe. 

case  was  h< 

See  also^   generally,   supra,    note   i,         2.  This  form  of  plea  was  suggested 


1.  Ne7v  Hampshire.  —  Pub.    Stat.   &     369.     The  claim  in  this  case  was  held 
Sess.  L.  (1901),  c.  258,  §  4.  sufficient. 


p.  1021.  by  the    court    in    State    v.    Barrels    of 

This   is   substantially   the   claim    in     Liquor,  47  N.  H.  369,  as  a  model  form. 
Slate    V.    Barrels  of  Liquor,  47  N.  H. 
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And  for  further  plea  in  this  behalf,  by  leave  of  court,  the  said  John 
Doe  say^s  that  at  the  time  when  the  said  complaint  was  made  at  {stat- 
ing place),  (all  the  liquor  seized  on  said  warrant  and  mentioned  in  the 
officer's  return  thereon),  and  the  vessels  in  which  the  same  were  con- 
tained, were  the  property  of  the  said  John  Doe,  and  that  he,  the  said 
John  Doe,  was  then  and  there  lawfully  possessed  of  the  same  as  of 
his  own  proper  goods  and  chattels,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  said  court  to  order  the  officer  having  the  same  in 
custody  to  deliver  the  same,  and  all  the  same,  to  the  said  John  Doe, 
as  the  person  lawfully  entitled  to  receive  the  same. 

John  Doe. 

10.  Proceedings  to  Examine  Liquors. 

a.  Commission  to  Examine. 

Form  No.  18368.' 

In  the  Superior  Court. 
Sullivan,  ss.  May  Term,  19^?^. 

The  State  of  New  Hampshire 
against 
John  Doe. 
In    this   proceeding,   wherein  William   West,  of  Newport,  in  said 
county,  complains  that  John  Doe,  of  said  Newport,  in  said  county,  on 
the  tenth  day  oi  January,  \()02,  unlawfully  kept  for  sale  certain  spiritu- 
ous liquors,  to  wit:  (^Here  set  out  list  of  liquors  seized^; 

It  appearing  that  said  liquors  are  forfeited,  it  is  ordered  that 
Samuel  Short,  of  Newport,  in  said  county,  be  appointed  to  examine 
said  liquors  and  report  to  the  court  as  to  the  composition,  quality 
and  value  thereof  respectively. 

Attest:     Calvin  Clark,  Clerk. 

b.  Report  of  Commission  as  to  Examination. 

Form  No.  18369.' 
To  the  Superior  Court: 

As  required  by  the  accompanying  order  in  the  proceeding  of  State 
of  New  Hampshire  agSLinst  John  Doe,  of  Neivport,  in  the  county  of 
Sullivan,  1  have  examined  the  liquor  therein  named  and  report  as 
to  its  composition,  quality  and  value  as  follows:  {setting  out  report). 

The  above  report  of  examination  made  the  twentieth  day  of  May, 
ig02. 

Respectfully  submitted.  Samuel  Short. 

Inspection  fees,  %10. 

1 1 .  Judgrment  of  Forfeiture  of  Liquors, 
a.  In  General.* 

1.  New  Hampshire.  —  Pub.  Stat.  &  33  Me.  564,  is  set  out  the  record  of  the 
Sess.  L.  (iqoi),  c.  112,  i^  30.  municipal  court,  which  was  in  part  as 

2.  Preciedent.  —  In  State  v.  Robinson,     follows: 
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Form  No.  18370.' 

°^^'^J.  f  Beiore  A dra/iam  Kent,  Justice  of  the  Peace  within 

/■  1    /)  (     ^'^^  ^^^  Corning  Township,  Adams  County,  Iowa. 

Now,  to  wit,  on  this  tenth  day  of  May,  a.  d.  i899,  this  cause  coming 
on  for  hearing,  the  state  appeared  by  its  attorney,  Daniel  Webster^ 
and  the  defendant  appeared  in  person  and  by  his  attorney,  Jeremiah 
Mason;  and  on  trial  had,  witnesses  on  the  part  of  the  state  and  on 
the  part  of  the  defendant  were  sworn  and  examined,  and  the  argu- 
ments of  counsel  were  heard;  and  the  court  being  fully  advised  in 
the  premises,  and  it  appearing  to  the  satisfaction  of  the  court  that 
the  liquor  described  in  the  information  filed  in  the  cause  was  owned 
and  kept  by  saXd  John  Doe,  with  intent  to  sell  the  same  in  violation 
of  the  law.  It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  said  liquor,  together  with  the  vessels  containing  the  same,  be 
and  hereby  are  declared  forfeited  as  provided  by  law,  and  a  written 
order  was  immediately  issued  j  John  Lynch,  constable  of  said  town- 
ship, requiring  him  to  destroy  the  aforesaid  liquors  and  the  vessels 
containing  the  same. 

And  it  is  further  ordered  that  the  said  defendant,  John  Doe,  pay 
the  costs  of  this  action,  taxed  at  eight  dollars,  the  items  of  which  are 
in  the  margin  hereto,  and  also  the  costs  occasioned  by  the  destroy- 
ing of  the  said  liquors,  together  with  the  vessels  containing  the  same. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  On  Report  of  Commission. 
Form  No.  18371.' 
In  the  Superior  Court. 
Sullivan,  ss.  May,  Term,  ig02. 

The  foregoing  report  having  been  made  and  accepted,  it  is  ordered 
and  adjudged  that  the  following  spirituous  liquors,  found  good  and 
genuine,  or  valuable,  and  in  said  report  specified,  to  wit:  {describing 
them\  have  become  the  property  of  the  county  of  Sullivan,  and  the 
county  commissioners  may  sell  the  same  as  provided  by  law;  and  it 
appearing  that  the  residue  of  said  liquor  has  not  been  found  good 
and  genuine,  or  valuable,  it  is  ordered  and  adjudged  that  the  same 

"And  now  it    not  appearing  to  the  dered    to   be   destroyed;    a.nd  Joseph  M. 

court  that  said  liquors  are  or  were,  at  Thompson   is  appointed  to  witness  the 

the   time   of   the   seizure    thereof,   the  destruction  thereof, 

property  of  any  city-or  town  in  said  And  said  i^^j^jwjt'w  appeals  to  the  Z>ij- 

state,   and   purchased   for  sale  by  the  trict  Court   for  the  Western  District,  to 

agent    thereof   for  medicinal  and   me-  be   holden    at  Portland -wMhin   and   for 

chanical    purposes,    or    that    the    same  said    county,    on    the  Jirst   Tuesday  of 

were  of  foreign   production,  imported  j^nrf// w^jr/,  and  gives  bond  to  said  state 

under  the  laws  of  the  United  States  in  with  sureties  in  the  sum  oi  two  hundred 

accordance    therewith,    nor    that   said  dollars,  to  prosecute  said   appeal   and 

liquors  were  not  intended   for  sale  in  pay  all  fines  and  costs  which   may  be 

said  Portland  by  a  person  not  author-  awarded  against  him." 

ized  to  sell  the  same  therein, —  1.  Iowa.  —  Code  (1897),  §  2415. 

It   is    therefore   considered   and  de-  2.  New  Hampshire.  —  Pub.     Stat.    & 

clared  by  the  court,  that  said   liquors  Sess.  L.  (1901),  c.  112,  §  30. 
be  and  are  declared  forfeited  and  or- 
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shall  be  destroyed  by  Charles  Hatch,  the  officer  having  the  same  in 
his  custody.  It  is  further  ordered  that  the  cases  containing  said 
liquors  be  adjudged  forfeited. 

Attest:     Calvin  Clark,  Clerk. 

12.  Order  to  Officer. 

a.  Fop  Destpuetion  of  Liquors. 

(1)  In  Presence  of  Witness. 

Form  No.  18372.' 

(Vt.  Stat.  (1894),  §  4552.) 
State  of  Vermont,  \ 

Windham  County,  ss.  \ 
To  any  Sheriff  or  Constable  in  the  State,  Greeting: 

Whereas,  the  following  described  spirituous  liquor,  to  wit:  (^Here 
describe  the  liquor^,  has  been  seized  on  a  warrant  of  search  issued  by 
Abraham  Kent,  Esq.,  a  justice  of  the  peace  within  and  for  the  county 
of  Windham,  upon  complaint  of  Charles  H.  Robb,  state's  attorney 
for  said  Windham  county,  by  virtue  of,  and  in  accordance  with,  the 
provisions  of  law  in  such  case  made  and  provided: 

And  whereas,  John  Doe,  as  owner  or  keeper  of  said  liquor  seized  as 
aforesaid,  having  been  duly  apprehended  and  brought  before  me  as 
the  law  directs,  and  on  the  hearing  of  the  case  it  was  not  shown  by 
satisfactory  evidence  to  the  said  justice  that  said  liquor  is  of  foreign 
production;  that  it  has  been  imported  under  the  laws  of  the  United 
States,  and  in  accordance  therewith;  that  it  is  contained  in  the 
original  packages  in  which  it  was  imported,  and  in  quantities  not 
less  than  the  laws  of  the  United  States  prescribe;  and  whereas,  in 
the  opinion  of  the  said  justice,  said  liquor  was  kept  or  deposited, 
and  intended  for  sale,  furnishing,  gift  or  distribution  contrary  to  law; 
said  liquor  has  been  by  the  said  justice  adjudged  forfeited  and 
ordered  to  be  destroyed,  in  pursuance  of  the  provisions  of  the  statute 
in  such  case  made  and  provided; 

You  are,  therefore,  by  the  authority  of  the  state  of  Vermont,  hereby 
ordered  to  destroy  said  liquor  in  the  presence  of  William  West,  who 
has  been  duly  appointed  to  witness  the  destruction  thereof,  and  for 
so  doing  this  shall  be  your  sufficient  authority  and  warrant. 

Fail  not,  but  of  this  order  and  warrant,  with  your  doings  thereon, 
service  and  return  make  according  to  law. 

Given  under  my  hand  at  Grafton,  in  the  county  of  Windham,  the 
tenth  day  of  May,  a.  d.  i  W9. 

Abrahain  Kent,  Justice  of  the  Peace. 

(2)  Where  there  is  No  Provision  for  Witness. 

(a)  In  General. 

Form  No.  18373.* 
State  of  Connecticut,  ss. 

1.  F>rwo«/.  —  Stat.  (1894),  §  4490.  2.    Connecticut.  — Gen.    Stat.    (1888), 

§  3085. 
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To  the  Sheriff  of  the  County  of  Middlesex,  his  Deputy,  or  either 
Constable  of  the  Town  of  Cromwell,  within  said  County, 
Greeting: 

Whereas,  pursuant  to  the  laws  of  this  state,  upon  due  complaint, 
dated  the  fifteenth  day  of  September,  a.  d,  \%99,  and  upon  warrant 
issued  thereon,  certain  spirituous  and  intoxicating  liquors,  with  the 
vessels  containing  the  same,  to  wit:  (^Here  describe  the  property 
seized^  were  seized  in  the  dwelling-house  of  Richard  Roe,  on  Main 
street,  in  the  town  of  Cromwell,  in  the  county  of  Middlesex,  on  the 
seventeenth  day  of  September,  a.  d.  i895,  hy  John  Lynch,  constable  of 
the  town  of  Cromwell,  which  said  liquors  and  vessels  were  seized 
because  it  was  alleged  in  said  complaint  that  said  liquor  was  owned 
and  kept  by  some  person  with  intent  that  the  same  should  be  sold 
and  exchanged  contrary  to  law;  and  the  said  Richard  Roe  having 
appeared  as  defendant  in  said  case,  said  complaint  was  prosecuted 
to  final  judgment  before  the  subscriber,  a  justice  of  the  peace  within 
and  for  said  county  of  Middlesex;  and  thereupon  the  subscriber,  a 
justice  as  aforesaid,  holding  a  justice  court,  did  render  judgment 
in  said  cause,  and  did  sustain  said  complaint,  and  did  render  judg- 
ment that  said  liquors  are  a  nuisance. 

Now  therefore,  by  authority  of  the  state  of  Connecticut,  you 
are  hereby  commanded^  to  take  said  liquors,  with  the  vessels 
containing  the  same,  the  same  being  now  in  the  keeping  of 
John  Lynch,  the  officer  aforesaid;  and  you  are  hereby  directed 
and  commanded  to  destroy  said  liquors,  with  the  vessels  containing 
the  same. 

Hereof  fail  not,  but  of  this  warrant  due  service  and  return  make 
according  to  law. 

Dated  at  Cromwell,  this  twentieth  day  of  September,  a.  d.  \%99. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)  And  Abatement  of  Liquor  Nuisance. 
Form  No.  18374.* 

The  State  of  Kansas  to  the  Sheriff  of  Shawnee  County,  in  said  State^ 
Greeting: 
Whereas  heretofore,  under  and  by  virtue  of  a  certain  warrant 
issued  out  of  the  District  Court  of  Shawnee  county,  in  the  state  of 
Kansas,  under  the  seal  of  said  court,  and  directed  to  the  sheriff  of 
said  county,  on  the  tenth  day  oi  June,  a.  d.  xZ99,  under  and  because 
of  a  certain  inforniation,  in  the  name  and  by  authority  of  the  state 
of  Kansas,  theretofore  by  the  county  attorney  of  said  county  duly  filed 
in  said  court  against  one  John  Doe,  and  being  criminal  action  number 
1100,  in  said  court,  the  said  sheriff,  on  the  twelfth  day  oi  June,  a.  d. 
i2>99,  as  appears  by  the  return  of  and  upon  said  warrant  still  remain- 

1.  Command.  —  The  warrant  shall  di-  thereon.  Conn.  Gen.  Stat.  (1888),  § 
rect   the   officer   to  destroy  the  liquor     3085. 

forfeited  and  the  vessels  containing  it,         2.    Kansas.  —  Stat.  (1897),  c.    lor,  § 
and  to  make  a  return  of  bis  doings     50. 
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ing  on  file  in  said  court,  did  seize  and  take  into  his  custody  to  safely 
keep,  subject  to  the  order  of  the  said  court,  the  following  property, 
to  wit:  {Here  describe  the  property  seized). 

And  whereas,  on  th.&  nineteenth  da.y  oi  June,  i899,  upon  the  trial 
of  said  criminal  action  and  information  in  said  court,  the  said  /ohn 
Doe  was  duly  found  guilty  and  convicted  of  a  certain  violation  of 
the  act  entitled  "An  Act  amendatory  and  supplemental  to  chapter 
128  of  the  Session  Laws  of  1881,  being  an  act  entitled  'An  Act  to 
prohibit  the  manufacture  and  sale  of  intoxicating  liquors,  except 
for  medical,  mechanical  and  scientific  purposes,  and  to  regulate  the 
manufacture  and  sale  thereof  for  such  excepted  purposes,'  "  approved 
March  7,  1885,  as  in  said  information  charged,  upon  which  convic- 
tion judgment  and  sentence  was,  on  the  twentieth  day  oi  June^  a.  d. 
i89P,  duly  rendered  and  pronounced  by  said  court  against  and  upon 
the  %di\d  John  Doe;  and  the  said  court  having  duly  found  and 
adjudged  that  the  said  property  so  seized  and  held  and  hereinbefore 
described,  was,  at  the  time  of  the  said  seizure  thereof,  being  used 
and  employed  by  the  said  John  Doe  for  the  purpose  of,  and  in  and 
about,  the  commission  of  the  said  offenses  of  which  he  was  as  afore- 
said found  guilty  and  convicted,  did,  as  part  of  the  said  judgment  of 
the  court  in  said  criminal  action  rendered,  order  that  all  of  said 
property  so  seized  and  held  in  custody  should  be  publicly  destroyed 
by  the  sheriff  of  said  county  of  Shawnee; 

And  whereas,  one  of  the  said  offenses  with  which  the  said  John 
Doe  was  charged  in  said  information,  and  of  which  he  was  as  afore- 
said found  guilty  and  convicted,  was,  that  he,  the,  said  John  Doe,  was 
the  keeper  of  a  certain  place,  to  wit:  {Here  describe  the  place),  in 
said  county  of  Shaxvnee,  in  the  state  of  Kansas,  where  intoxicating 
liquors  were,  as  charged  in  said  information,  unlawfully  sold  and  kept 
for  unlawful  sale  as  beverages  and  not  for  medical,  scientific  or 
mechanical  purposes;  and  said  above  described  place  was,  by  the 
said  judgment  of  said  court,  thereupon  found  and  adjudged  to  be  a 
common  nuisance,  and  as  part  of  said  judgment  it  was  by  said  court 
ordered  that  the  sheriff  of  said  county  of  Shawnee  should  shut  up 
and  abate  said  place,  by  taking  possession  thereof  and  destroying  all 
intoxicating  liquors  found  therein,  together  with  all  signs,  screens, 
bars,  bottles,  glasses  and  other  property  used  in  keeping  and  main- 
taining said  unlawful  place; 

These  are,  therefore,  to  command  you  that  you  do  forthwith  pro- 
ceed and  publicly  destroy  all  the  property  so  as  aforesaid  seized  and 
held  in  custody  and  hereinbefore  described;  and  that  you  do  also  pro- 
ceed to  shut  up  and  abate  the  said  place  hereinbefore  described,  by 
taking  possession  of  said  place  and  destroying  all  intoxicating  liquors 
you  shall  find  therein,  together  with  all  signs,  screens,  bars,  bottles, 
glasses  and  other  property  used  in  keeping  and  maintaining  said 
place  for  said  unlawful  purpose;  and  you  will  make  due  and  speedy 
return  of  this  writ. 

Witness  my  hand,  and  the  seal  of  said  District  Court  of  Shawnee 
county,  in  the  state  of  Kansas,  affixed  at  my  office  in  said  county,  this 
twenty- fir  St  day  oi  June,  A.  D.  18PP. 

(seal)  Calvin  Clark,  Clerk. 
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b.  For  Return  of  Liquors  to  Owner  or  Keeper. 

Form  No.  1837s.* 

State  of  Connecticut,  ss. 

To  the  Sheriff   of  the    County  of  Middlesex,  his  Deputy,  or  either 
Constable  of  the  Town  of  Crofnwell,  within  said  County,  Greeting: 

Whereas,  pursuant  to  the  laws  of  this  state,  upon  due  complaint, 
dated  the  tenth  day  of  May,  a.  d.  iS99,  and  upon  warrant  issued 
thereon,  certain  spirituous  and  intoxicating  liquors,  with  the  vessels 
containing  the  same,  to  wit:  (^Here  describe  the  property  seized'),  were 
se\ze.6.d^t(^IIere  describe  theplacewhereiheproperty  was  seized),  in  the  town 
of  Cromwell,  in  said  county,  on  the  twelfth  day  of  May,  a.  d.  i%99,  by 
Charles  Hatch,  constable  of  the  town  of  Cromwell,  which  said  liquors 
and  vessels  were  seized  because  it  was  alleged  in  said  complaint  that 
said  liquor  was  owned  and  kept  by  some  person  with  intent  that  the 
same  should  be  sold  and  exchanged  contrary  to  law;  zx\6i  John  Doe 
having  appeared  as  defendant  in  said  case,  said  complaint  was  prose- 
cuted to  final  judgment  before  the  subscriber,  a  justice  of  the  peace 
within  and  for  said  county;  and  thereupon  the  subscriber,  a  justice 
as  aforesaid,  holding  a  justice  court,  did  render  judgment  in  said 
cause,  and  did  not  sustain  said  complaint,  and  did  render  judgment 
that  said  liquors  are  not  a  nuisance. 

Now,  therefore,  by  authority  of  the  state  of  Connecticut,  you  are 
hereby  commanded^  to  take  said  liquors,  with  the  vessels  containing 
the  same,  the  same  being  now  in  the  keeping  of  Charles  Hatch,  the 
officer  aforesaid;  and  you  are  hereby  directed  and  commanded  to 
restore  said  liquors,  with  the  vessels  containing  the  same,  to  the  place 
where  they  were  seized,  as  nearly  as  may  be,  or  to  restore  and  deliver 
the  same  to  Jolm  Doe,  the  person  who  is  entitled  to  receive  them. 

Hereof  fail  not,  but  of  this  warrant  due  service  and  return  make 
according  to  law. 

Dated  at  Cromwell,  this  seventh  day  of  June,  a.  d.  18PP. 

Abraham  Kent,  Justice  of  the  Peace. 

c.  For  Sale  of  Liquors. 

Form  No.  18376.* 

(Mass.  Pub.  Stat.  (1882),  c.   100,  §  46.) 
Commonwealth  of  Massachusetts. 
Middlesex,  ss. 

To  John  Lynch,  Deputy  Sheriff  {Here  name  the  officer  having  the  liquor 

(seal)     in  his  custody),  and  George  Peabody,  a  person  appointed 

by  Abraham  Kent,  a  trial  justice  for  said  county,  to  witness  the 

destruction  of  said  intoxicating  liquors,  Greeting: 

Whereas  certain  intoxicating  liquors,  to  wit,  ten  gallons  of  gin  in  a 

1.  Connecticut.  — Gen.  Stat.  (1888),  §  nearly  as  may  be,  or  to  the  person  en- 
3085.  titled  to  receive  it.     Conn.   Gen.  Stat. 

2.  Command.  — The  warrant  shall  di-     (1888),  §  3085. 

rect   the   officer  to   restore   the   liquor         3.  Massachusetts.  —  Rev.  Laws  (1902),' 
seized,  with  the  vessels  containing  it,     c.  100,  §  80. 
to  the  place   where   it  was  seized,  as 
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barrel  2x1^  four  gallons  of  port  wine  in  a  demijohn  {or  as  the  case  may 
be),  have  been  declared  forfeited  by  me,  the  subscriber,  one  of  the 
trial  justices  in  and  for  the  county  of  Middlesex,  for  having  been  kept 
by  Richard  Roe,  of  Cambridge,  in  said  county  of  Middlesex,  at  said 
Cambridge,  on  the  fourteenth  day  of  July,  in  the  year  eighteen  hundred 
and  ninety-nine,  with  the  intent  to  sell  the  same  in  this  common- 
wealth, he  not  being  then  and  there  authorized  to  sell  the  same  by  any 
lawful  authority  whatever;  whereupon  I  declared  and  adjudged, 
among  other  things,  that  said  liquors,  with  the  vessels  in  which  they 
are  contained,  were  forfeited  to  the  commonwealth: 

Now,  I  hereby  command  you,  said  John  Lynch,  to  deliver  said  ten 
gallons  of  gin  Sind  four  gallons  of  port  wine  to  Alonzo  Keep,  chief  of 
the  district  police,  to  be  by  him  sold  according  to  law,  and  the  net 
proceeds  paid  over  to  the  treasurer  of  the  commonwealth. 

And  make  return  of  this  precept,  with  your  doings  thereon. 

Witness  my  hand  and  seal  at  said  Cambridge,  the  sixteenth  day  of 
July^  eighteen  hundred  and  ninety-nine. 

Abraham  Kent,  Trial  Justice. 

13.  Officer's  Return, 
a.  That  He  Destroyed  the  Liquors. 

(1)  Where  Witness  was  Present. 

Form  No.  18377.' 

State  of  Vermont,  \ 

Windham  County,  ss.  \ 

At  Grafton,  in  said  county,  on  the  tenth  day  of  May,  a.  d.  xW9,  I 
then,  by  virtue  of  and  in  obedience  to  the  within  warrant,  in  the 
presence  of  Abraham  Kent,  the  justice  of  the  peace  who  signed  said 
warrant,  destroyed  the  said  intoxicating  liquor  therein  specified,  to 
wit:  {Here  describe  the  liquor  destroyed).  And  I,  the  said  Abraham 
Kent,  certify  that  I  was  present  with  the  officer  at  the  execution  of 
said  warrant,  by  the  destruction  of  said  liquor,  and  join  with  him  in 
certifying  to  its  execution. 

Attest:     Charles  Hatch,  Deputy  Sheriff. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  Where  No  Witness  was  Present. 
{a)  In  General. 

Form  No.  18378.* 

Middlesex  County,  ss.  September  21,  a.  d.  \W9. 

Then  and  by  virtue  of  the  foregoing  warrant,  accompanied  by 
George  Peabody,  as  assistant,  I  took  the  liquor  named  in  said  warrant 
with  the  vessels  containing  it,  and  said  liquor  and  vessels  I  then 

1.   r<rrwj^«/.— Stat.  (1894),  §  4490.  2.   Connecticut.  — G&n.  ^\.zx.  (1888),  § 

3085. 
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and  there  destroyed,  by  breaking  said  vessels  and  turning  said  liquor 
upon  the  ground. 

Attest:     John  Lynch,  Constable. 

(l>)  And  Abated  the  Liquor  Nuisance. 

Form  No.  18379.' 

I  received  this  writ  on  the  twenty -first  day  of  June,  a.  d.  i8P9,  and 
in  obedience  thereto  I  did,  on  the  twenty-second  day  of  June,  a.  d. 
i85P,  at  the  said  county  of  Shawnee,  publicly  and  in  full  view  and 
presence  of  numerous  citizens  and  bystanders,  destroy  all  of  the  said 
intoxicating  liquors  heretofore  seized  and  held  and  described  in  said 
writ,  by  then  and  there  pouring  the  same  into  the  gutter  on  State 
street,  nearest  to  police  station  No.  2,  in  the  city  of  Topeka,  in  said 
county  of  Shawnee;  and  in  further  obedience  to  said  writ  I  did,  on 
the  twenty-second  ^2,y  oi  June,  a.  d.  i85P,  take  possession  of  the  said 
place  described  in  said  writ,  and  did  then  and  there  destroy  all  intoxi- 
cating liquors  I  could  find  therein,  and  all  signs,  screens,  bars,  bot- 
tles, glasses  and  other  property  used  in  keeping  said  place  for  the 
sale  and  keeping  for  sale  of  intoxicating  liquors,  which  property  so 
found  and  destroyed  by  me  was  as  follows:  (^Insert  list  of  property 
destroyed^,  and  I  destroyed  the  same  by  {Jlere  state  manner  of 
destruction). 

John  Lynch,  Sheriff. 

b.  That  He  Restored  the  Liquor  Seized  to  the  Owner  or  Keeper. 

Form  No.  18380.* 

JIartford  Connty ,  ss.  January  10,  a.  d.  i889. 

Then  and  by  virtue  of  the  foregoing  warrant,  accompanied  by  Wi/I- 
iam  West,  as  assistant,  I  took  the  liquor  mentioned  in  said  warrant, 
with  the  vessels  containing  it,  and  said  liquor  and  vessels  I  then  and 
there  restored  to  the  place  where  they  were  seized  as  nearly  as  may  be 
(or  restored  and  delivered  to  John  Doe,  the  person  entitled  to  receive  theni), 

Attest:     Charles  Hatch,  Deputy  Sheriff. 

14.  Recognizance  on  Appeal  by  Convicted  Liquor  Seller 
Whose  Liquors  had  been  Seized. 

Form  No.  18381." 

(Me.  Rev.  Stat.  (1883).  c.  27,  §  63.) 

Be  it  remembered,  that  at  a  justice  court  held  by  me,  the  sub- 
scriber, one  of  the  trial  justices  within  and  for  Xhtcowntyoi  Penobscot, 
at  my  office  in  Dexter,  in  said  county,  on  the  tenth  day  of  May,  in 
the  year  of  our  Lord  eighteen  hundred   and  ninety-nine,  personally 

1.  ^awjflj. —Gen.  Stat.  (1897),  c.  loi,  3.  Maine.  — "R^y.  Stat.  (1883),  c,  27, 
§  50.  §  42. 

2.  Connecticut.  — Gtn.  Stat.  (1888),  § 
3085. 
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appeared  John  Doe,  Richard  Roe  and  Samuel  Short,  and  severally 
acknowledged  themselves  to  be  indebted  to  the  state  of  Maine,  in 
the  respective  sums  following,  to  wit: 

The  sdiid  John  Doe,  as  principal,  in  the  sum  oi  four  hundred  doWdirs, 
and  the  said  Richard  Roe  and  Samuel  Short,  as  sureties,  in  the  sum  of 
four  hundred  dollars  each,  to  be  levied  of  their  respective  goods, 
chattels,  lands  or  tenements,  and  in  want  thereof,  of  their  bodies,  to 
the  use  of  the  state,  if  default  is  made  in  the  condition  following: 

The  condition  of  the  recognizance  is  such,  that  whereas  sdi\<l  John 
Doe  has  been  brought  before  said  court  by  virtue  of  a  warrant  duly 
issued  upon  the  complaint  on  oath  of  William  West,  of  said  Dexter, 
a  competent  witness  in  civil  suits,  charging  him,  said  John  Doe,  with 
having  at  Dexter,  in  the  said  county  of  Penobscot,  on  the  tenth  day  of 
May,  iS99,  kept  and  deposited  certain  intoxicating  liquors  in  (Jlere 
describe  the  place  where  the  liquors  were  deposited),  with  intent  to  sell 
the  same  in  said  Dexter,  in  violation  of  law,  said  John  Doe  not  being 
then  and  there  authorized  or  appointed  to  sell  the  same  in  said 
Dexter,  and  a  search  warrant  having  been  issued  upon  said  com- 
plaint, and  said  liquors  above  described  having  been  seized  thereon, 
and  sa\d  John  Doe  arrested  thereon;  and  sdiid  John  Doe  having 
pleaded  not  guilty  to  said  complaint,  but  having  been  by  said  court 
found  guilty  of  the  same,  and  been  sentenced  to  (^stating  sentence)', 
and  said  John  Doe  having  appealed  from  said  sentence  to  the 
Supreme  Judicial  Cowvt  next  to  be  holden  at  Bangor,  within  and  for 
said  county  of  Penobscot,  on  the  first  Tuesday  of  September,  in  the 
year  of  our  Lord  eighteen  hundred  and  ninety-nine: 

Now,  therefore,  if  said  John  Doe  shall  appear  at  the  court  afore- 
said and  prosecute  his  said  appeal  with  effect,  and  abide  the  order 
and  judgment  of  said  court,  and  not  depart  without  license,  then 
this  recognizance  shall  be  void;  otherwise  shall  remain  in  full  force 
and  virtue. 

Abraham  Kent,  Trial  Justice. 


VII.  INVEIGLED  FEMALE. 
1.  Application  for  Search  Warrant. 

Form  No.  18382.' 

State  of  Arkansas,  )  Affidavit  for  Warrant  to  Search  for  Inveigled 
County  of  Pulaski.     \  Female. 

\,  Richard  Roe,  do  solemnly  swear  that  I  have  reason  to  believe 
that  Susan  Doe,  a  female  of  good  moral  character,  has  been  inveigled 
(or  deluded  ox  enticed)  to  a  house  of  ill  fame  in  said  county,  to  wit, 
the  house  of  {describing  particularly  the  house),  for  the  purpose  of 
prostitution,  and  pray  a  warrant  from  Abraham  Kent,  a  justice  of  the 
peace  for  said  county,  to  search  said  house. 

{Signature  and  jurat  as  in  Form  No.  6664.) 

1.  Arkansas.  —  Sand.  &  H.  Dig. (1894),  See    also,    generally,   supra,    note   I, 

§§  1557.  1981  'f  ^eq-  p-  948. 
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2.  Search  Warrant. 

Form  No.  18383.' 

County  of  Pulaski. 

State  of  Arkansas  to  the  Sheriff  of  Pulaski  County  (or  Constable  of 
Little  Rock  township,  in  Pulaski  county),  Greeting: 

Whereas,  complaint  has  been  made  on  oath  before  the  under- 
signed, one  of  the  justices  of  the  peace  in  and  for  the  county  of 
Pulaski,  by  Richard  Roe,  that  he  has  good  reason  to  believe  that 
Susan  Doe,  a  female  of  good  moral  character,  has  been  inveigled  (or 
deluded  or  enticed^  to  a  certain  house  of  ill  fame  in  said  county  of 
Pulaski,  to  wit,  the  house  of  ( particularly  describing  the  house),  for 
the  purpose  of  prostitution; 

And  whereas,  being  satisfied  that  there  is  reasonable  ground  for 
such  belief,  you  are,  therefore,  hereby  commanded  to  enter,  by  day 
or  night,  such  house  of  ill  fame  and  to  search  for  such  female  and  to 
bring  her,  and  the  person  in  whose  possession  or  keeping  she  may  be 
found,  before  me  forthwith. 

Hereof  fail  not  and  make  due  return  of  this  writ. 

Given  under  my  hand  this  tenth  day  of  May,  a.  d.  iW9. 

Abraham  Kent,  J,  P. 

VIII.  Lottery  tickets. 
1.  Application  for  Search  Warrant. 

Form  No.  18384.' 

{Venue  and  address  as  in  Form  No.  6681.')  • 

Richard  Roe,  of  Boston,  in  the  county  of  Suffolk,  on  behalf  of  the 
commonwealth  of  Massachusetts,  on  oath  complains  that  he  believes 
that  lottery  tickets  and  materials  for  lottery,  unlawfully  made,  pro- 
vided or  procured  for  the  purpose  of  drawing  a  lottery,  are  con- 
cealed in  the  following  place,  to  wit:  (^describing  it  particularly)^  and 
prays  a  warrant  to  search  there  for  the  same. 
{^Signature  and  jurat  as  in  Form  No.  6681.) 

2.  Search  Warrant. 

Form  No.  iSsSs.* 

(Precedent  in  Com.  v.  Dana,  2  Met.  (Mass.)  331,  note.)' 

Commonwealth  oi  Massachusetts. 
(seal)  Suffolk,  to  "wit: 
To  the  sheriff  of  our  county  of  Suffolk,  his  deputies,  and  the  constable 
of  our  city  oi  Boston,  Greeting: 
We  command  you  and  each  of  you,  forthwith,  with  necessary  and 

1.  Arkansas.  —  Sand.  &  H.  Dig.  This  is  substantially  the  form  of  com- 
(1894).  §§  1557,  1981  etseq.  plaint  in  Com.  v.  Dana,  2  Met.  (Mass.) 

See    also,  generally,  supra,    note    3,  329,  note,  which  was  held  sufficient. 

p.  950.  3.  The   court   said    of   this  warrant, 

2.  Massachusetts. —  Rev.  Laws  (1902),  "  We  are  *  *  *  of  the  opinion  that  the 
C.  217,  §  I.  warrant  in   this  case  is  in  conformity 
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proper  assistants,  to  enter,  in  the  day-time,  into  the  places  mentioned 
in  the  above  information,  and  there  search  for  the  tickets  and  mate- 
rials there  named,  and  if  the  same,  or  any  part  thereof,  shall  be 
found  on  such  search,  that  you  bring  the  tickets  and  materials  so 
found,  together  with  the  body  of  the  person  or  persons  in  whose 
possession  found,  if  they  may  be  found  in  our  said  city,  before  said 
court,  to  be  disposed  of  and  dealt  with  as  to  law  and  justice  shall 
appertain. 

You  are  also  commanded,  in  like  manner,  to  notify  the  informant 
to  appear  and  give  evidence  touching  the  matter  contained  in  the 
above  complaint,  when  and  where  you  have  the  said  goods  and  per- 
son, or  either  of  them. 

Witness,  Willia?n  Simmons,  Esquire,  a.t  Bosfon,  this  /our/A  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-one.  Thotnas  Power,  Clerk. 

IX.  NAPHTHA  SOLD  UNDER  FALSE  NAME. 
1.  Application  for  Search  Warrant.1 

Form  No.  18386.* 

(^Address  as  in  Form  JVo.  6688.) 

William  West,  of  Hillsborough,  in  the  county  of  Hillsborough,  one 
of  the  selectmen  of  said  town  oi  Hills  borough,  Siud  as  such  selectman, 
complains  that  he  has  probable  cause  to  suspect,  and  does  suspect, 
that  naphtha  is  sold,  or  kept,  or  offered  for  sale,  under  a  false  or 
assumed  name,  m  (^describing place'),  contrary  to  the  provisions  of  sec- 
tion twenty-eight  of  chapter  one  hundred  and  twenty-six  of  the  Pub- 
lic Statutes  of  the  State  of  New  Hampshire. 

Wherefore  the  said  William  West  prays  that  a  warrant  may  be 
issued  by  said  justice  to  enter  and  search  the  premises  aforesaid  for 
such  article,  and  to  seize  the  same  if  found,  as  provided  by  section 
thirty-two  of  said  chapter. 

(^Signature  and  iurat  as  in  Form  No.  6688.) 

2.  Search  Warrant. 

Form  No.  18387.2 

The  State  of  Neiv  Hampshire. 
Hillsborough,  ss. 

(seal)   To  the  Sheriff  of  the  said  County  oi  Hillsborough,  or  his  deputy, 
or  to  any  constable  of  the  town  of  Hillsborough,  in  said  county: 

with  all  the   requisites    of  the  statute  cause  to  suspect  and  does  suspect  that 

and  the  declaration  of  rights."  the  prohibited  articles  are  offered  for 

1.   Requisites    of    Criminal    Complaint,  sale,  or  deposited  or  kept  within   the 

Generally.  —  For  the  formal  parts  of  a  limits  of  the  city  or  town,  contrary  to 

criminal    complaint    in     a     particular  the   provisions  of  the  statute.     N.   H. 

jurisdiction  see  the  title  Criminal  Com-  Pub.   Stat.   &   Sess.   L.   (1901),    c.  126, 

PLAINTS,   vol.  5,   p.   930.  §  32. 

Probable  Cause. — The  complaint  must  2.  New  Hampshire.  —  Pub.  Stat.  & 
state   that   complainant    has   probable     Sess.  L.  (1901),  c.  126,  §§  28,32. 
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Whereas  William  West,  of  Hillsborough,  in  said  county,  one  of  the 
selectmen  of  said  town  of  Hillsborough,  has  exhibited  to  me,  Abraham 
Kent,  a  justice  of  the  peace  for  said  county  of  Hillsborough,  his  afore- 
said complaint  under  oath,  praying  that  a  warrant  may  be  issued 
authorizing  a  search  of  the  premises  in  said  complaint  designated 
and  described:  We  command^  you  therefore,  with  proper  assistants 
(and  suffering  none  others  to  be  with  you),  as  soon  as  may  be,  to 
enter,  in  the  day-time,  into  the  said  premises  therein  described, 
and  there  diligently  search  for  the  prohibited  article  specified  in 
said  complaint  and  suspected  to  be  deposited,  kept  for  sale,  and 
offered  for  sale,  and  to  make  return  of  your  doings  to  me,  the  said 
justice,  forthwith. 

Dated  the  tenth  day  of  May,  a.  d.  i89P. 

Abraham  Kent,  Justice  of  the  Peace, 


X.  Nuisance  or  thing  injurious  to  public  health. 
1.  Application  for  Search  Warrant 

Form  No.  18388.* 

{Address  as  in  Form  No.  6688.') 

William  West,  of  Hillsborough,  in  the  county  of  Hillsborough,  one  of 
the  health  officers  of  said  town,  and  as  such  health  officer,  complains 
that  he  has  cause  to  suspect  that  there  is  a  nuisance  injurious  to  the 
public  health  in  {Here  describe  the  building,  vessel  or  inclosure  in  which 
the  nuisance  is  alleged  to  exist).  Wherefore  the  said  William  West  pra.ys 
that  a  warrant  may  be  issued  authorizing  the  search  of  said  premises. 

{Signature  and  jurat  as  in  Form  No.  6688.) 

2.  Search  Warrant. 

Form  No.  18389.' 

State  of  New  Hampshire. 

Hillsborough,  ss. 

(seal)     To  William  West,  oi  Hillsborough,  in  said  county,  one  of  the 
health  officers  of  said  town: 

In  pursuance  of  the  foregoing  complaint,  under  oath,  you  are  hereby 
authorized,  with  pro.per  assistants  (and  suffering  none  others  to  be  with 
you),  as  soon  as  may  be,  to  enter,  in  the  day-time,  into  the  said  premi- 
ses mentioned  and  described  in  said  complaint,  and  there  diligently 
search  for  the  nuisance  therein  mentioned. 

Given  under  my  hand  and  seal  this  tenth  day  oi  May,  a.  d.  18PP. 

Abraham  Kent,  Justice  of  the  Peace. 

1.    Command.  —  The    warrant    shall     or  justice  forthwith.     N.  H.  Pub.  Stat, 
command  the  officer  to   enter  the  place     &  Sess.  L.  (iqoi),  c  126,  §  32. 
designated  in  the  warrant,  to  make  dili-        2.  New  Hampshire. — Pub.    Stat.   & 
gent   search   for    the   articles,   and    to     Sess.  L.  (1901),  c.  108,  §  3. 
make  return  of  his  doing  to  the  court 
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XI.  UNDER  UNITED  STATES  REVENUE  LAWS. 

'       1.  Application  fop  Search  Warrant. 

Form  No.  18390.' 

United  States  of  America,  )   .  «-,     -..  r      o        l  -nr 

Southern  District  of  New  York.  \  Affidavit  for  Search  Warrant. 

Be  it  remembered  that  on  this  tenth  day  oi  June,  a.  d.  i899,  before 
me,  the  undersigned  commissioner  of  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  at  the  city  of  New  York, 
John  Doe,  an  internal  revenue  officer  of  the  said  United  States,  to 
wit,  instate  official  title'),  who  being  by  me  duly  sworn,  deposes  and  says 
that  he  has  good  reason  to  believe,  and  does  verily  believe,  that  upon 
and  by  the  use  of  certain  premises,  to  wit,  {describing  them),  being 
the  premises  of  one  Richard  Roe,  and  situate  in  the  city  of  New  York 
and  state  of  New  York,  and  within  the  district  above  named,  a  fraud 
upon  the  revenue  of  the  United  States  has  been  and  is  being  com- 
mitted in  this,  to  wit:  {Here  state  the  nature  of  the  fraud  committed 
and  being  committed). 

Wherefore  the  above  named  John  Doe,  as  such  revenue  officer  as 
aforesaid,  prays  that  a  search  warrant  be  issued  authorizing  the  said 
John  Doe  to  search  the  aforesaid  premises  as  by  statute  in  such  case 
made  and  provided. 

John  Doe. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  tenth  day 
ol  June,  A.  D.  i2>99. 

Charles  Carroll,  Commissioner  of  the  Circuit  Court 
of  the  United  States,  as  aforesaid. 

2.  Search  Warrant. 

Form  No.  i  8391.' 

United  States  of  America,  [  Search  Warrant 

Southern  District  of  New  York.  \ 

The  President  of  the  United  States  of  America  to  John  Doe,  Col- 
lector of  Internal  Revenue  of  the  United  States  for  the  Southern 
District  of   New    York,  Greeting: 

Whereas,  complaint  on  oath  and  in  writing  has  this  day  been  made 
by  you  before  me,  the  commissioner  of  the  Circuit  Convt  of  the  United 
States  in  and  for  the  said  souther?!  district  of  New  York,  alleging  that 
you  have  good  reason  to  believe,  and  do  verily  believe,  that  upon  and 
by  the  use  of  certain  premises,  to  wit,  {describing  them),  being  the  premi- 
ses of  one  Richard  Roe,  and  being  situate  in  the  city  of  New  York 
and  state  of  New  York,  and  within  the  district  above  named,  a  fraud 
upon  the  revenue  of  the  United  States  has  been  and  is  being  com- 
mitted in  this,  to  wit,  {state  the  nature  of  the  fraud),  and  praying  that 
a  search  warrant  issue  authorizing  you  to  search  said  premises  as  by 
statute  in  such  case  made  and  provided: 

You  are  therefore  hereby  authorized  to  enter  upon  said  premises 

1.   United  States.  —  Rev.  Stat.  (1878),  §  3462. 
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(J f  premises  be  a  dwelling-house^  say,  "in  the  day-time"),  with  the 
necessary  and  proper  assistance,  and  there  diligently  and  thoroughly 
investigate  and  search  into  and  concerning  said  fraud  and  the  means 
and  the  evidences  thereof,  and  to  report  and  act  concerning  the  same 
as  required  of  you  by  law,  and  of  this  writ  make  due  return  without 
delay. 

Given  under  the  hand  and  seal  of  said  commissioner  at  the  city  of 
New  York,  in  said  district,  on  this  tenth  day  oi  Jutie,  a.  d.  \%99,  and 
of  the  independence  of  the  United  States  the  one  hundred  and  twenty- 
third. 

(seal)  Charles  Carroll,  Commissioner  of  the  Circuit  Court 

of  the  United  States,  as  aforesaid. 


SEARCH   WARRANTS. 

See  the  title  SEARCHES  AND  SEIZURES,  ante,  p.  945. 


SECURITY  FOR  COSTS. 

'  See  the  title  COSTS,  vol.  5,  p.  757;  SCIRE  FACIAS,  ante,  p.  862. 
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SEDUCTION. 
I.  Criminal  prosecution,  1037. 

1.  In  General^  1037. 

a.  Criminal  Complaint,  1038. 

b.  Indictment  or  Information,  1038. 

8.  Against  Person  to   Whose  Care  or  Protection  Female  had  been 
Confided,  1048. 

II.  CIVIL  ACTION,  1049. 

1.  Complaint,  Declaration  or  Petition,  1050. 

a.  By  Female  Seduced,  1052. 

b.  By  Parent  or  Guardian  of  Female  Seduced,  1055. 

2.  Plea,  1 06 1. 

CROSS-REFERENCES. 

For  Forms  in  Criminal  Prosecutions  for  Abduction  of  Women,  see  the 

title  ABDUCTION  OF  WOMEN,  vol.  i,  p.  93. 
For  Forms   in  Prosecutions  for  Compellitig  Marriage  or  Defilement,  see 

the  title  COMPELLING  MARRIA  GE  OR  DEFILEMENT, 

vol.  4,  p.  1017. 
For  Forms  in  Prosecutions  relating  to  Rape,  see  the  title  RAPE,  vol.  15, 

P-  538. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  Criminal  Prosecution. 
1.  In  General.^ 

1.  statutes    relating  to   the  crime   of  Kentucky.  —  Stat.  (1894),  §  1214. 

seduction,  generally,  exist   in  the  fol-  Michigan.  —  Comp.    Laws    (1897),    § 

lowing  states,  to  wit:  11694. 

Alabama.  — Q,x\v!\.  Code  (1896),  §  5503.  Minnesota.  —  Stat.     (1894),     §§  6531, 

Arizona. —  Pen.   Code  (1901),  §§237,  6532,6533. 

238.  Mississippi.  —  Anno.   Code  (1892),  §§ 

Arkansas.  —  Sand.  &  H.   Dig.  (1894),  1004,  1298. 

§1900.  Missouri.  —  Rev.  Stat.  (1899),  §  1844 

California. —  Pen.  Code  (1901),  §§  268,  Montana.  —  Pen.  Code  (1895),  §  458. 

269,  1108.  Nebraska.  —  Comp.     Stat.     (1899),    § 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  6870. 

§  1325.  New  Jersey.  —  Gen.    Stat.    (1895),    p 

Connecticut.  —  Gen.     Stat.     (1888),    ^  1085,  §§  203,  204. 

1526.  New  Mexico.  —  Comp.    Laws   (1897) 

Georgia.  —  3  Code  (1895),  §§  387,  388,  §  1349- 

389.  New  York.—  Cook's  Pen.  Code  (1898) 

Indiana.  —  Horner's    Stat.    (1901),    §  §§  284,  285,  286. 

1992.  North  Dakota.  —  Rev.    Codes   (1895) 

lowa.  —  QoAt.    (1897),    §§  4762,  4763,  §§2718,  7167,  7168,  8197. 

5160,  5164.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §t 

Kansas. — Gen.    Stat.   (1897),    c.   loo,  7022,7296. 

§  36.  Oklahoma.—  Stat.  (1893),  §§  2171,  2172. 
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a.  Criminal  Complaint.' 

Form  No.  18392.* 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p. 


397,  No.  106.) 


:[ 


ss. 


State  of  New  York, 
County  of  Suffolk, 

Julia  Doe,  being  duly  sworn,  says,  that  she  resides  in  the  town 
of  Huntington,  in  said  county  of  Suffolk-,  that  on  the  tenth  day  of 
June,  i898,  at  the  town  of  Huntington  in  said  county,  Richard  Roey 
with  force  and  arms,  under  promise  of  marriage,  did  seduce  and  have- 
illicit  connection  with  the  affiant,  Jjilia  Doe,  she,  the  said  Julia  Doe, 
then  and  there  being  an  unmarried  female  of  a  previous  chaste 
character,  by  {state  the  manner  and  circumstances). 

Julia  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  September^ 
1&98. 

Abraham.  Kent,  Justice  of  the  Peace. 


b.  Indictment  op  Information.^ 


Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1373,  1863. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  538,  §  384. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

281,  §5. 

South  Dakota.  —  Stat.  (1901),  §§  7791, 
7792,  8655. 

Texas.  —  Pen.  Code  (1S95),  arts.  967- 
970. 

Virginia. —  Code  (1887),  §§  3677,  3679. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7066. 

Wisconsin.  —  Stat.  (1898),  ^4581. 

Wyoming.  —  Rev.  Stat.  (1887),  §§  989, 
3296. 

1.  For  the  formal  parts  of  a  criminal 
complaint  in  a  particular  jurisdiction 
sec  the  title  Criminal  Complaints,  vol. 
5,  p.  930. 

Precedent.  —  In  Bathrick  v.  Detroit 
Post,  etc.,  Co.,  50  Mich.  629,  this  com- 
plaint is  set  out: 

Stale  of  Michigan,  County  of  Calhoun, 
City  of  Battle  Creek,  ss. 

The  complaint  and  "examination  on 
oath  and  in  writing  of  Anna  Prosser, 
taken  and  made  before  me,  T.  W. 
Hall,  a  justice  of  the  peace  of  the  city 
of  Battle  Creek,  in  said  county,  upon 
the  joM  day  of /«/y,  A.  D.  \%8i,  who, 
being  duly  sworn,  says  that  here- 
tofore, to  wit.  on  the  jist  day  of  De- 
cember,  A.  D.  l8<Po,  at  the  city  aforesaid, 
and  in  the  county  aforesaid,  Freeborn 
W.  Bathrick  of  the  city  of  Battle  Creek, 
in  the  county  aforesaid,  on  the  said  jist 


day  of  December,  j8So,  at  the  city  of 
Battle  Creek  aforesaid,  in  the  county 
aforesaid,  did  seduce  and  debauch  one 
Anna  Prosser,  being  then  and  there  an 
unmarried  woman,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of 
Michigan,  wherefore  the  said  Anna 
Prosser  prays  that  the  said  Freeborn  W. 
Bathrick  may  be  apprehended  and  held 
to  answer  this  complaint,  and  further 
dealt  with  in  relation  to  the  same  as 
law  and  justice  may  require. 

Anna  Prosser. 
Taken,  subscribed   and  sworn  to  be- 
fore me  the  day  and   year  first  above 
written.  T.   W.  Hall, 

Justice  of  the  Peace." 

2.  New  York. —  Cook's  Pen.  Code 
(1898),  §  284. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  1037. 

3.  Beqtusites  of  Indictment  or  Informa- 
tion, Generally.  —  For  the  formal  parts 
of  an  indictment  or  information  in  a 
particular  jurisdiction  see  the  titles 
Indictments,  vol.  9.  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

In  Words  of  the  Statute  —  Generally. 
—  The  indictment  should  charge  the 
offense  in  the  words  of  the  statute. 
Wilson  V.  State,  73  Ala.  527.  And 
should  set  out  the  facts  and  circum- 
stances which  by  the  statute  are  made 
ingredients  of  the  offense.  Wright  ». 
State,  62  Ark.  145. 
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To  charge  the  offense  in  the  words  of 
the  statute  is,  asa  general  rule,  sufficient 
where  the  statute  sets  out  the  mate- 
rial facts  which  constitute  the  oflense. 
Wilson  V.  State,  73  Ala.  527;  People  v. 
Higuera,  122  Cal.  466;  State  v.  Bierce, 
27  Conn.  319;  State  v,  Whalen,  98  Iowa 
662;  State  t/.  Curran,  51  Iowa  112;  State 
V.  Bryan,  34  Kan.  63;  State  v.  Abrisch, 
41  Minn.  41;  State  v.  Primm,  98  Mo. 
368;  Crozier  v.  People,  (Supreme  Ct. 
Gen.  T.)  i  Park.  Grim.  (N.  Y.)  453; 
Luckie  v.  State,  33  Tex.  Crim.  562. 

Chargins;  Material  Facts.  — Where  the 
indictment  charges  all  the  material  facts 
requisite  to  constitute  the  crime  under 
the  statute,  it  is  sufBcient.  Cheaney  v. 
State,  36  Ark.  74;  Callahan  v.  State,  63 
Ind.  198;  Stinehouse  v.  State,  47  Ind. 
17;  State  V.  Stogdel.  13  Ind.  565:  State 
V.  Hemin,  82  Iowa  609;  State  v.  O'Keefe, 
141  Mo.  271 ;  State  v.  Primm,  98  Mo.  368. 

Name  of  Frosecatriz. —  The  person 
seduced  must  be  named  in  the  indict- 
ment. State  V.  Marshall,  121  Mo.  476; 
People  V.  Johnson,  104  N.  Y.  213. 

Age  of  Injured  Party.  —  The  indict- 
ment need  not  aver  that  the  injured 
party  was  over  the  age  of  consent  or 
state  her  age.  Carlisle  v.  State,  73 
Miss.  387. 

That  Proaeontriz  was  Unmarried.  —  In 
some  states,  it  has  been  held  that  the 
indictment  must  charge  that  the  in- 
jured party  was  unmarried.  Mesa  v. 
State,  \-j  Tex.  App.  395. 

In  Kansas,  it  is  held  that  an  inferential 
averment  that  the  injured  parly  was 
unmarried  is  sufficient,  although  a  di- 
rect averment  to  that  effect  is  the  better 
practice.     State  v.  Bryan,  34  Kan.  63. 

In  Kentucky,  it  is  held  that  an  allega- 
tion that  the  injured  party  was  unmar- 
ried is  not  necessary.  Davis  v.  Com., 
98  Ky.  708. 

In  Mississippi,  it  is  held  that  it  is  not 
necessary,  although  it  is  the  better  prac- 
tice, to  aver  that  the  injured  party  was 
unmarried.  Norton  v.  State,  72  Miss. 
128. 

"  Unmarried  Female."  —  Where  the  in- 
dictment charges  the  offense  as  com- 
mitted against  an  unmarried  female, 
instead  of  an  unmarried  woman,  where 
the  words  "  unmarried  woman  "  are 
used  in  the  statute,  it  is  nevertheless 
sufficient.    State  v.  Hemm.  82  Iowa  609. 

Defendant  Unmarried.  —  The  general 
rule  is  that  the  indictment  need  not 
state  whether  the  defendant  was  mar- 
ried or  unmarried.  State  v.  Bryan,  34 
Kan.   63;  Davis  v.  Com.,  98  Ky.  708; 


Norton  v.  State,  72  Miss.  128;  Luckie 
V.  State,  33  Tex.  Crim.  562. 

Chastity  of  Female. — Actual  or  re- 
puted chastity  of  female  must  be 
averred.  State  v.  McCaskey,  104  Mo. 
644;  Norton  v.  State,  72  Miss.  128; 
West  V.  State,  i  Wis.  209.  And  that 
she  continued  to  be  of  chaste  character 
down  to  the  time  of  the  commission  of 
the  ofifense  must  be  alleged.  State  v. 
Gates,  27  Minn.  52.  And  it  is  not  suf- 
ficient to  allege  that  she  was  of  chaste 
character  previous  to  the  time  of  the 
promise  to  marry  or  down  to  the  day 
on  which  the  seduction  was  committed. 
State  V.  Gates,  27  Minn.  52. 

Place. — The  place  where  the  crime 
was  committed  should  be  stated  in  the 
indictment.  People  v.  Gumaer,  80  Hun 
(N.  Y.)  78. 

Time  —  Generally.  —  The  precise  time 
at  which  the  offense  was  committed 
need  not  be  stated.  It  is  sufficient  if 
the  indictment  alleges  that  the  offense 
was  committed  at  anytime  prior  to  the 
time  of  the  finding  of  the  indictment. 
State  z/.  Deitrick,  51  Iowa  467;  Carlisle 
z\  State,  73  Miss.  387;  Price  v.  State, 
61  N.  J.  L.  500. 

Different  Dates.  —  The  indictment 
may  charge  more  than  one  occasion 
upon  which  illicit  intercourse  occurred. 
Price  V.  State,  61  N.  J.  L.  500. 

Where  the  indictment  in  one  count 
charges  the  offense  to  have  been  com- 
mitted on  a  certain  day  and  in  a  subse- 
quent count  charges  the  same  offense 
to  have  been  committed  on  a  different 
day,  it  is  nevertheless  sufficient.  Haus- 
enfluck  v.  Com.,  85  Va.  702. 

In  Cook  V.  People,  2  Thomp.  &  C. 
(N.  Y.)  404,  it  is  held  that  where  the  in- 
dictment charges  the  offense  to  have 
been  committed  on  two  distinct  dates 
it  is  not  error  to  refuse  to  compel  the 
prosecution  to  elect  upon  which  charge 
it  will  proceed. 

Promise  of  Marriage —  Generally.  —  In 
some  states,  the  indictment  must  allege 
that  the  seduction  was  accomplished 
by  means  of  or  under  a  promise  of 
marriage.  Wright  v.  State,  62  Ark. 
145;  Callahan  v.  Slate,  63  Ind.  198: 
Stinehouse  v.  State,  47  Ind.  17;  Norton 
V.  State,  72  Miss.  128. 

In  California,  it  is  held  that  an  indict- 
ment which  fails  to  allege  that  the  of- 
fense was  accomplished  under  a  prom- 
ise of  marriage  is  not  bad,  although  it 
would  probably  be  better  pleading  if 
such  an  allegation  were  made.  People 
V.  Higuera,  122  Cal.  466. 
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In  Indiana,  the  words  "  by  means  of 
a  promise  of  marriage  "  have  been  held 
equivalent  to  the  words  "  under  a  prom- 
ise of  marriage"  employed  by  the  stat- 
ute. Callahan  v.  State,  63  Ind.  198; 
Stinehouse  z/.  State,  47  Ind.  17. 

Mutual  Promises.  —  The  indictment 
need  not  allege  that  the  prosecutrix 
promised  to  marry  the  defendant.  State 
V.  Eckler,  106  Mo.  585;  State  v.  Primm, 
98  Mo.  36S;  Crozier  z'.  People,  (Supreme 
Ct.  Gen.  T.)  i  Park,  Crim.  (N.  Y.)  453. 

Competency  oj  Parties  to  Contract.  — 
The  indictment  need  not  state  that  the 
parties  were  of  full  age  and  were  able 
to  make  valid  promises  to  marry  with- 
out the  consent  of  parents  or  guardians, 
nor  even  that  they  were  of  sufficient 
age  to  be  capable  in  law  of  contracting 
marriage.     Polk  v.  State,  40  Ark.  482. 

Bedaction  —  Generally.  —  The  indict- 
ment must  charge  that  the  defendant 
did  seduce  the  prosecutrix.  Com.  v. 
Schull,  I  Pa.  Co.  Ct.  52. 

Where  the  indictment  charged  "  that 
the  defendant  did  have  and  procure 
illicit  connection  with  the  prosecutrix 
under  and  by  means  of  a  promise  of 
marriage,  she  being  a  female  of  good 
repute,  and  under  the  age  of  twenty- 
one  years,"  it  was  held  insufficient. 
Com.  V.  Schull,  I  Pa.  Co.  Ct.  52. 

To  charge  that  the  defendant  "  un- 
lawfully and  feloniously  did  seduce, 
carnally  know  and  debauch"  is  suffi- 
cient. The  words  seduce  and  debauch, 
in  their  common  as  well  as  legal 
acceptation,  import  the  idea  of  illicit 
intercourse  accomplished  by  arts,  prom- 
ises or  deception,  and  have  no  other 
meaning.    State  v.  Curran,  51  Iowa  112. 

Facts  or  means  employed  to  accom- 
plish the  seduction  need  not  be  stated. 
Wilson  V.  State,  73  Ala.  527;  State  v. 
Bierce,  27  Conn.  319;  State  v.  Conk- 
right,  58  Iowa  338;  State  v.  Curran,  51 
Iowa  112;  Carlisle  v.  State,  73  Miss. 
387;  State  V.  Rogan,  18  Wash.  43. 

Where  the  information  charges  that 
the  defendant,  "  by  means  of  tempta- 
tion, deception,  arts,  flattery  or  a  prom- 
ise of  marriage,  seduced,"  etc.,  it  is 
suflBcient.  Wilson  v.  State,  73  Ala. 
527. 

An  indictment  charging  that  defend- 
ant "did  unlawfully  and  feloniously 
seduce,  debauch  and  carnally  know" 
is  sufficient.  The  facts  constituting  the 
crime  need  not  be  stated.  State  v. 
Conkright,  58  Iowa  338. 

Carnal  knowledge  of  or  sexual  inter- 
course with  the  prosecutrix  need  not 


necessarily  be  charged.  State  v.  Wha- 
len,  98  Iowa 662;  States'.  Conkright.  58 
Iowa  338;  States'.  Curran,  51  Iowa  112. 
Especially  where  the  indictment  con- 
tains the  word  "seduced"  or  "seduc- 
tion."     State  V.  Bierce,  28  Conn.  319. 

"  Illicit  Connection."  —  In  South  Da. 
kota,  it  is  held  that  in  an  information 
for  seduction  the  words  "illicit  con- 
nection "  are  equivalent  to  the  words 
"sexual  intercourse."  State  v.  King, 
9  S.  Dak.  628. 

Joinder  of  Offenses — Generally.  —  In 
People  V.  Crotty,  (Supreme  Ct.  Gen.  T.) 
9  N.  Y.  Supp.  937,  it  was  held  that  un- 
der sections  278  and  279  of  the  Code 
of  Criminal  Procedure,  providing  that 
where  the  acts  complained  of  may  con- 
stitute different  crimes,  such  crimes 
may  be  charged  in  separate  counts, 
an  indictment  which  charged  in  three 
counts  (i)  that  defendant,  under  prom- 
ise of  marriage,  seduced  a  certain 
woman  at  Watertown,  in  Jefferson 
county;  (2)  that  at  Oswego  county  de- 
fendant promised  to  marry  said  woman, 
and  that,  under  such  promise,  defend- 
ant  had  intercourse  with  her,  and  se- 
duced her,  at  Watertown;  and  (3)  that 
defendant  enticed  and  inveigled  said 
woman  to  go  with  him  from  Oswego 
to  Watertown  for  the  purpose  of  pros- 
titution and  sexual  intercourse,  was 
proper  and  not  subject  to  demurrer. 

Fornication  and  Bastardy.  —  An  in- 
dictment for  seduction  may  include  a 
count  for  fornication  and  a  count  for 
bastardy.  Nicholson  v.  Com.,  91  Pa. 
St.  390. 

Precedents.  —  In  State  v.  Hemm,  82 
Iowa  609,  an  indictment  was  held  suf- 
ficient which  charged  that  the  defendant 
"did  *  *  *  seduce,  debauch  and  car- 
nally know  one  Mary  E.  Starner,  the 
said  Mary  E.  Starner  being  then  and 
there  an  unmarried  female  of  previous 
chaste  character." 

In  State  v.  Fitzgerald,  63  Iowa  268, 
the  indictment  charged  that  the  de- 
fendant "  did  seduce  and  debauch  one 
Nellie  Ferree,  then  and  there  being  an 
unmarried  woman  of  previous  chaste 
character;  that  said  seduction  and  de- 
bauching of  said  Nellie  Ferree  was  then 
and  there  accomplished  by  said  de- 
fendant by  means  of  false  artifices, 
promises  and  arts;  that  said  defendant 
then  and  there  promised  to  give  said 
Nellie  Ferree  presents  if  she  would 
allow  him  to  have  sexual  intercourse 
with  her;  that  said  defendant  told  said 
Nellie    Ferree     that    there     would     be 
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tio  harm  in  her  having  sexual  inter- 
course with  him,  and  that  the  same 
was  not  wrong,  and  would  not  hurt  or 
injure;  that  said  Nellie  Ferree,  being 
overcome  by  said  false  promises  and 
said  false  statements,  and  by  reason 
thereof,  yielded  to  said  defendant,  and 
allowed  him  then  and  there  to  have 
sexual  intercourse  with  her,  by  means 
of  which  she  became  pregnant  with 
child."  It  was  held  that  this  indict- 
ment charged  the  facts  constituting  the 
crime  and  was  good  also  against  the 
charge  of  duplicity. 

In  State  v.  Andre,  5  Iowa  389,  the 
indictment  charged  that  the  defendant 
"on  the  tenth  day  of  May,  A.  D.  l'&^6, 
in  the  county  aforesaid,  one  Catharine 
Falloon,  an  unmarried  woman,  of  pre- 
viously chaste  character,  did  unlaw- 
fully, wilfully  and  maliciously  seduce, 
debauch  and  carnally  know." 

In  People  v.  Gould,  70  Mich  240,  the 
indictment  chaiged,  "  that  on  October 
10,  \'i>86,  at  the  township  oi  Shiawassee, 
in  the  county  of  Shiawassee,  [said  IVill- 
iam  Gould'\  did  seduce  and  debauch 
one  Kate  Morrow,  she,  the  same  Kate 
Morrow,  being  then  and  there  an  un- 
married woman,"  etc. 

In    Grant   v.    People,    (Supreme    Ct. 
Gen.  T.)  4  Park.  Crim.  (N,  Y.)  527,  the 
following  indictment  is  set  out: 
"State    of   New  York,    County    of   St. 
Lawrence,  ss: 

At   the   Court  of  Oyer  and  Terminer, 
held  at  the  Court  House,  in  the  town 
of  Canton,  in  and  for  the  county  of  St. 
Lawrence,  on  the  /j'M  day  of  February, 
in    the    year   of    our    Lord    one    thou- 
sand eight  hundred  and  fifty-nine,  be- 
fore the  Honorable  Amaziah  B.James, 
Justice  of  the  Supreme  Court,  William 
C.    Brown,    County    Judge,    a.n(l  Joseph 
Barnes   and   Silas    Baldwin,    Esquires, 
Justices  of  the  Peace  of  said  County, 
assigned  to  inquire  by  the  oath  of  good 
and  lawful  men  of  said  county,  of  all 
crimes  and    misdemeanors  committed 
or  triable  in  said  county,  and  to  hear, 
try,  determine  and  punish  all  offenders 
according  to  law. 
St.  Lawrence  County,  ss: 
The  Jurors  of  the  People  of  the  State  of 
New  York,  in  and  for  the  body  of  the 
county  of  St.  Lawrence,  to  wit:  Elihu 
M.   Dana,    {naming    the  other  jurors') 
good  and  lawful  men  of  said  county, 
now  here  sworn  and  charged  to  in- 
quire for  the  said  People,  in  and  for 
the  body  of  the  said  county,  upon 
their  oath  do  present: 


Ih.z.x.John  Grant,  late  of  the  town  of 
Norfolk,  in  the  county  of  St.  Lawrence, 
heretofore,  to  wit,  on  the  20th  day  of 
July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-eight,  at 
the  town  of  Norfolk,  in  the  county  of 
St.  Lawrence,  unlawfully,  wilfully  and 
feloniously,  under  and  by  means  of 
promise  of  marriage,  did  seduce  and 
have  illicit  sexual  intercourse  and  con- 
nection with  one  Ruth  Amelia  Rose, 
she,  the  said  Ruth  Amelia,  then  and 
there,  being  an  unmarried  female  of 
previous  chaste  character,  against  the 
form  of  the  statute  in  such  case  made 
and  provided. 

And  the  jurors  aforesaid,  upon  their 
oaths,  do  further  present:  That  hereto- 
fore, to  wit,  on  the  20th  day  otjuly,  in 
the  year  iSj-^,  at  the  town  of  Norfolk, 
in  said  county  of  St.  L^awrence,  the  said 
John  Grant  undertook  and  promised  to 
and  with  one  Ruth  Amelia  Rose,  who 
was  then  and  there  an  unmarried  fe- 
male of  marriageable  age  and  condi- 
tion, to  marry  her.  the  said  Ruth  Amelia, 
whenever  he,  the  szxA  John,  should 
be  thereunto  afterward  requested,  and 
mutual  promises  of  marriage  were 
then  and  there  made  and  entered  into 
by 'and  between  the  s^id.John  and  the 
said  Ruth  Amelia. 

And  the  jurors  aforesaid,  upon  their 
oaths,  do  further  say:  That  after  mak- 
ing the  said  promise  of  marriage  by 
the  %a\AJohn  Grant,  he,  the  %z\AJohn 
Grant,  under  and  by  means  of  his  said 
promise  of  marriage,  wilfully  and  felo- 
niously did  seduce  and  have  illicit  con- 
nection with  the  said  Ruth  Amelia  Rose, 
she,  the  said  Ruth  Amelia,  being  then 
and  there  an  unmarried  female  of  pre- 
vious chaste  character,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the 
People  of  the  State  of  New  York. 
Thomas  V.  Russell, 

District  Attorney." 

To  this  indictment  the  defendant 
pleaded  former  jeopardy.  At  his  re- 
quest, the  issue  upon  the  plea  was  tried 
by  the  court  without  a  jury.  It  was 
held  that  the  defendant  should  have 
been  tried  by  a  jury  and  that  his  con- 
sent did  not  confer  jurisdiction  upon  the 
court  to  try  the  issue.  A  new  trial  was 
therefore  ordered. 

In  Crozier  v.  People,  (Supreme  Ct. 
Gen.  T.)  i  Park.  Crim.  (N.  Y  )  453,  the 
indictment,  which  was  held  sufficient, 
contained  two  counts.  The  first  count 
charged  that  "^  John  K.  Crozier,  late  of 
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Form  No.  18393.' 

(Precedent  in  Cheaney  v.  State,  36  Ark.  74.)' 

[(^Commencement  as  in  Form  No.  10682.^]^ 

The  said  -P.  O.  Cheaney,  on  the  twenty-ninth  day  oi  June,  i879,  in 
the  county  of  Franklin  aforesaid,  being  a  single  and  unmarried  man, 
unlawfully  and  feloniously  did  obtain  carnal  knowledge  of  one 
Martha  Head,  a  single  and  unmarried  female,  by  virtue  of  a  false 
express  promise  of  marriage,  to  her  previously  made,  by  the  said 
F.  O.  Cheaney,  against  \{concluding  as  in  Form  No.  10682').^ 

Form  No.  18394.* 

(Precedent  in  Hopper  v.  State,  54  Ga.  389.)* 

[{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]^ 
did  then  and  there,  by  persuasion  and  promise  of  marriage,  and  by 
other  false  and  fraudulent  means,  seduce  one  Sarah  A.  Guy,  a.  virtuous 
unmarried  female,  and  did  then  and  there,  by  means  aforesaid, 
induce  her  to  yield  to  his  lustful  embraces,  and  allow  him  to  have  carnal 
knowledge  of  her,  contrary  to  the  laws  of  said  state,  [(^concluding  as 
in  Form  No.  10689).]^ 

Form  No.  18395.* 
(Precedent  in  Callahan  v.  State,  63  Ind.  199.)' 

[(Commencement  as  in  Form  No.  10692. y\'^ 

That  Edmon  Callahan,  on  the  18th  day  of  November,  A,  D.  i877,  at 
said    county,    feloniously   had  illicit  intercourse   with,    and   carnal 

the   town   of   Salem  in   the   county  of  unmarried    woman    under   twenty-five 

Washington,    on   the   8th  day  oijune,  years  of  age,  seduce,  and  debauch,  and 

18^9,  at  the  said  town  of  Salem  in  the  have    carnal    knowledge    of    the    said 

county    of   Washington    aforesaid,    did  Ferriby  Miles  —  he,    said    Alfred   Cole, 

unlawfully,   and   feloniously,   under  a  being  an  unmarried  person."     A  new 

promise  of  marriage,  seduce  and  have  trial  was  granted  in  this  case  for  error 

illicit  connection  with  Emetine  J.  Oder-  in  the  charge  of  the  court. 

kirk,  an  unmarried  female  of  previous  1.  Arkansas.  —  Sand.     &     H.     Dig. 

chaste  character,  against  the  peace  of  (1894),  §  1900. 

the  people  of  the  state  of  New  York  See  also  list  of  statutes  cited  supra, 

and  their  dignity."  note  i,  p.   1037;  and,  generally,  supra. 

The  second  count  charged  that  the  note  3,  p.  1038. 

said  ''JohnK.  Crozier,  etc.,  on,  etc.,  at,  2.  This    indictment    was    helfl    suf- 

etc,    did    undertake   and    promise    to  ficient. 

marry  Emetine  J.  Oderkirk,  an   unmar-  3.  The  matter  to  be  supplied  within 

ried  female  of  previous  chaste  charac-  [  ]  will  not  be  found  in  the  reported  case, 

ter;  and  that  the  sa.\<£john  K.   Crozier  4.  Georgia.  —  3  Code   (1895),   g^  387, 

did  then  and  there  unlawfully,  under  389. 

said  promise  of  marriage,  seduce  and  See  also  list  of  statutes  cited  supra, 

have   illicit   connection   with   the   said  note  i,   p.   1037;  and,  generally,  supra. 

Emetine  J.   Oderkirk,    then    and    there  note  3,  p.  1038. 

being  an  unmarried  female  of  previous  6.  This    indictment   was    held    suf- 

chaste  character,  as  aforesaid,  against  ficient. 

the  peace,"  etc.  6.  Indiana.  —  Horner's   Stat.  (1901), 

In  Cole  V.  State,  40  Tex.  147,  the  in-  §  1992. 

dictment  charged  that  defendant  "did  See  also  list  of  statutes  cited  supra, 

unlawfully   and   feloniously,    and    by  note  i,  p.   1037;  and,  generally,  supra, 

promise  to  maitTy  one  Ferriby  Miles,  an  note  3,  p.  1038. 
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knowledge  of,  Olive  Crampton,  a  female  of  good  repute  for  chastity 
and  under  the  age  of  twenty-one  years,  by  means  of  a  promise  of 
marriage  to  her  previously  made  by  said  Edmon  Callahan^  [contrary 
{concluding  as  in  Form  No.  10692).]^ 

Form  No.  18396.' 
(Precedent  in  Davis  v.  Com.,  98  Ky.  709.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  10695. ) 

To  the  grand  jury  of  Livingston  county,  in  the  name  and  by  the 
authority  of  the  Commonwealth  of  Kentucky,Y  accuses  John  W. 
Davis  of  the  crime  of  seducing,  under  promise  of  marriage,  a  female 
under  twenty-one  years  of  age,  committed  as  follows,  viz. :  That  the 
said  John  W.  Davis,  in  the  county  of  Livingston,  on  the  2d  day  of 
June,  i895,  and  before  the  finding  of  this  indictment,  did  unlawfully, 
under  promise  of  marriage,  seduce  and  have  carnal  knowledge  of 
Mamie  Martin,  a  female  under  twenty-one  years  of  age,  against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

[(^Signature  and  indorsements  as  in  Form  No.  10695. y[* 

Form  No.  18397.* 

{Commencing  as  in  Form  No.  10828,  and  continuing  down  to*')  did 
seduce  and  debauch  one  Julia  Foe,  she,  the  said  Julia  Foe,  being 
then  and  there  an  unmarried  woman,  contrary  {concluding  as  in 
Form  No.  10828). 

Form  No.  I  8  3  9  8  .• 

(Precedent  in  State  v.  Abrisch,  41  Minn.  41.)'' 

[{Commencement  as  in  Form  No.  10701.) 

The  said  George  Abrisch,  on  the day  of  ,  A.  D.   i2>88, 

at  the  city  of  Stillwater,  in  this  county,] ^  wilfully  and  feloniously, 
under  promise  of  marriage  to  Tillie  Otto,  her,  the  said  Tillie  Otto,  did 
then  and  there  seduce  and  have  sexual  intercourse  with, —  said  Tillie 
Otto  being  then  and  there  an  unmarried  female  of  previous  chaste 
character, — contrary  to  the  form  of  the  statute  [in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  state  of 
Minnesota. 

Dated  {concluding  as  in  Form  No.  1070 1).^- 

1.  The  matter  enclosed  by  and  to  be  5.  Michigan.  —  Comp.  Laws  (1897), 
supplied  within  [  ]  will  not  be  found  in     §  11694. 

the  reported  case.  See  also  list  of  statutes  cited  supra, 

2.  Kentucky.  —  Stat.  (1894),  §  1214.         note  i,  p.  1037;  and,  generally,  supra. 
See  also  list  of  statutes  cited  supra,     note  3,  p.  1038. 

note  I,  p.  1037;    and,  generally,  supra,  6.  Minnesota. — Stat.  (1894).  §§  6531, 

note  3,  p.  1038.                             '  6533. 

3.  This  indictment  was  held  to  See  also  list  of  statutes  cited  supra, 
charge  the  offense  in  the  language  of  note  i,  p.  1037;  and,  generally,  supra, 
the  statute  and  to  be  sufficient.  note  3,  p.  1038. 

4.  The  matter  to  be  supplied  wiihin  7.  This  indictment  was  held  sufl5cient. 
[]  will  not  be  found  in  the  reported  case. 
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Form  No.  18399.' 

(Precedent  in  State  v.  O'Keefe,  141  Mo.  272.)' 

{(Fenui  and  title  of  court  as  in  Form  No.  lOlOS.y^ 
The  grand  jury  of  the  State  of  Missouri.,  summoned  from  the  body 
of  Ralls  county,   impaneled,  charged  and  sworn,  upon  their  oaths 
present  and  charge  that  Charles  O' Keefe.,  late  of  the  county  of  Ralls, 

on  the day  of ,  i2t92,  at  the  said  county  of  Ralls  in  the 

State  of  Missouri,  did  then  and  there,  under  and  by  a  promise  of 
marriage  made  to  one  Annie  Elizabeth  Hightower  by  him,  the  said 
Charles  O'Keefe,  unlawfully  and  feloniously  seduce  and  debauch  her, 
the  said  Annie  Elizabeth  Hightower,  she,  the  said  Annie  Elizabeth  High- 
tower,  being  then  and  there  an  unmarried  female  of  good  repute  and 
under  eighteen  years  of  age,  against  the  peace  and  dignity  of  the 
State. 

[(^Signature  and  indorsements  as  in  Form  No.  10703.)]^ 

Form  No.  18400.* 

(Precedent  in  People  v.   Kenyon,  (Supreme  Ct.  Gen.  T.)  5  Park.  Crim. 

(N.  Y.)255.)s 

State  of  New  York,  Yates  county,  ss: 

The  Jurors  of  the  People  of  the  State  of  New  York,  and  for  the 
body  of  the  county  of  Yates  aforesaid,  upon  their  oath  do  present 
that  Edward  Kenyon,  late  of  the  town  of  Jerusalem,  in  the  county  of 
Yates  aforesaid,  heretofore,  to  wit,  on  the  second  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty,  at  the  town 
oi  Jerusalem,  in  the  county  of  Yates  aforesaid,  unlawfully,  wilfully 
and  feloniously,  under  and  by  means  of  promise  of  marriage,  did 
seduce  and  have  illicit  sexual  intercourse  and  connection  with  one 
Mary  Chissom,  he,  the  said  Edgar  Kenyon,  being  then  and  there  a 
man,  and  the  said  Mary  Chissom  then  and  there  being  an  unmarried 
female  of  previous  chaste  character,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
the  People  of  the  State  of  New  York,  their  laws  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  to  wit,  on  the  twentieth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty,  at  the  town 
of  Jerusalem,  in  the  county  of  Yates  aforesaid,  the  said  Edgar  Ken- 
yon undertook  and  promised  to  and  with  one  Mary  Chissom,  who 
was  then  and  there  an  unmarried  female  of  marriageable  age  and 
condition,  to  marry  her,  the  said  Mary  Chissom,  whenever  he,  the  said 
Edgar  Kenyon,  shcJuld  be  thereunto  afterwards  requested,  and  mutual 
promises  of  marriage  were  then  and  there  made  by  and  between  the 
said  Edgar  Kenyon  and  the  said  Mary  Chissom. 

And  the  jurors  aforesaid,   upon  their  oath  aforesaid,  do  further 

1.  Missouri. — Rev.  Stat.  (1899),  §  []  will  not  be  found  in  the  reported  case. 
1844.  4.  New  York.  —  Cook's    Pen.    Code 

See  also  list  of  statutes  cited  supra,  (1898),  t;§  284-286. 

note  I,  p.  1037;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  3,  p.  1038.  note  i,  p.  1037;   and,  generally,  supra, 

2.  This  indictment  was  held  sufficient,  note  3.  p.  1038. 

3.  The  matter  to  be  supplied  within         5.  The  defendant  was  convicted. 
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say,  that  after  the  making  of  the  said  promise  of  marriage  by  the 
said  Edgar  Kenyan,  to  wit,  on  the  second  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty,  at  the  town  and  in 
the  county  aforesaid,  he,  the  said  Edgar  Kenyan,  did,  under  and  by 
means  of  his  said  promise  of  marriage,  wilfully  and  feloniously  seduce 
and.have  illicit  connection  with  the  said  Mary  Chissatn,  he,  the  said 
Edgar  Kenyan,  at  the  time  aforesaid  of  the  making  of  the  promise  of 
marriage  aforesaid,  and  also  at  the  time  last  aforesaid  of  the  seduc- 
tion and  illicit  connection  aforesaid,  at  the  town  and  in  the  county 
aforesaid,  being  a  man,  and  she,  the  said  Mary  Chissam,  at  the  time 
aforesaid  of  the  making  the  promise  of  marriage  aforesaid,  and  also 
at  the  time  aforesaid  of  the  seduction  and  illicit  connection  afore- 
said, at  the  town  and  in  the  county  aforesaid,  being  an  unmarried 
female  of  previous  chaste  character,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  New  Yark,  their  laws  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  heretofore,  to  wit.  on  the  twentieth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty,  at  the  town 
ol  Jerusalem,  in  the  said  county  of  Yates,  the  said  Edgar  Kenyan 
undertook  to  and  promised  to  and  with  one  Mary  Chissatn,  who  was 
then  and  there  an  unmarried  female  of  marriageable  age  and  condi- 
tion, to  marry  her,  the  said  Mary  Chissam,  and  mutual  promises  of 
marriage  were  then  and  there  made  and  entered  into  by  and  between 
the  said  Edgar  and  Mary. 

And  the  jurors  aforesaid,  upon  their  oath,  do  further  say:  That 
after  the  making  the  said  promise  of  marriage  by  the  said  Edgar 
Kenyan,  he,  the  said  Edgar  Kenyan,  under  and  by  means  of  his  said 
promise  of  marriage,  wilfully  and  feloniously  did  seduce  and  have 
illicit  connection  with  the  said  Mary  Chissam,  she  being  then  and 
there  an  unmarried  female  of  previous  chaste  character,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  People  of  the  State  of  New  Yark,  their  laws  and 
dignity. 

H.  M.  Steivart,  District  Attorney. 

(Indorsements. ) 

Form  No.  18401.' 

(Commencement  as  in  Form  No.  10115.') 

The  said  A.  J.  Adams,  on  or  about  the  first  day  of  August,  a.  d. 
x2,92,  in  the  county  of  Multnomah  and  state  of  Oregon,  did  feloni- 
ously, under  and  by  means  of  a  promise  of  marriage  by  him,  said 
A.  J.  Adams,  made  to  Amelia  Nobs,  who  was  then  and  there  an 
unmarried"  female  of  previous  chaste  character,  seduce  and  have 
illicit  connection  with  her,  s,a\d  Amelia  Nabs,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Oregon. 

Dated  (concluding  as  in  Form  No.  10115). 

\.  Oregon. —  Hill's  Anno.  Laws  (1892),  note  i,  p.  1037;  and,  generally,  j«/ra, 
§  1863.  note  3,  p.  1038. 

See  also  list  of  statutes  cited  supra.         This  form  is  copied  from  the  records 

1045  Volume  16. 


18402.  SEDUCTION.  18402. 

Form  No.  18402.' 

(Precedent  in  Dinkey  v.  Com.,  17  Pa.  St.  126.)' 

[(^Commencing  as  in  Form  No.  10716,  and  continuing  down  to  *)]3  did 
deliberately,  wickedly,  wilfully,  maliciously,  unlawfully,  and  under 
promise  of  marriage,  seduce,  and  with  illicit  connection  carnally 
know,  debauch  and  deflower  a  certain  S.,  a  single  woman;  she,  the 
said  S.,  then  and  there  being  a  female  of  good  repute,  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years  and  upwards 
[contrary  to  the  form  of  the  act  of  the  general  assembly  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania. 

Second  count.  And  the  grand  inquest  aforesaid,  upon  their  oaths 
and  solemn  informations  respectively  aforesaid,  do  further  present 
that  Charles  Dinkey,  yeoman,  late  of  the  county  of  Carbon  aforesaid, 
heretofore,  to  wit,]*  on  the  15th  day  of  May,  i8^P,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  deliberately, 
knowingly,  and  seriously  contract,  promise  and  engage,  to  unite 
himself  in  the  bonds  of  matrimony  with  the  said  S.,  single  woman, 
and  under  such  contract,  promise,  and  engagement  of  marriage,  so 
as  aforesaid  made  and  entered  into  by  the  said  Dinkey,  did  then  and 
there  unlawfully  seduce  and  with  unlawful  connection  carnally  know, 
debauch  and  deflower  the  said  S. ;  she,  the  said  S.,  then  and  there 
being  a  female  of  good  repute,  under  the  age  of  ttventy-one  years,  to 
wit,  of  the  age  of  nineteen  years  and  upwards,  [contrary  to  the  form 
of  the  act  of  the  general  assembly  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania. 

Third  count.  And  the  grand  inquest  aforesaid,  upon  their  oaths 
and  affirmations  respectively  aforesaid,  do  further  present  that 
Charles  Dinkey,  yeoman,  late  of  the  county  of  Carbon  aforesaid,  here- 
tofore, to  wit,]*  on  the  15th  day  of  May,  i8^P,  did  deliberately, 
knowingly  and  seriously  contract,  promise  and  engage  to  unite  him- 
self in  the  bonds  of  matrimony  to  and  with  the  said  S.,  spinster  and 
maiden,  and  under  such  contract,  promise  and  engagement  of 
marriage  so  as  aforesaid  made  and  entered  into  by  the  said  Dinkey  to 
and  with  the  said  S.,  he,  the  said  Dinkey,  did  then  and  there,  and  under 
contract  and  promise  of  marriage  aforesaid,  deliberately,  wilfully, 
wickedly,  maliciously  and  unlawfully  seduce,  debauch,  deflower  and 
with  illicit  connection  carnally  know  the  said  S.',  she,  the  said  S., 
then  and  there  being  a  female  of  good  repute  for   chastity;  the  said 

in  State  v.  Adams,  25  Oregon  172.     A  cation    and    bastardy.      Under   the  in- 

judgment  of  conviction   was  reversed  dictment  the  defendant   had  been  con- 

and  a  new  trial  ordered  for  error  in  the  victed    for   fornication.       It    was   held 

trial.  that    the    defendant    might     properly 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  have  been  convicted  of  that  offense 
(1894),  p.  538,  §  384.  under  the  indictment  and  that  the  plea 

See  also  list  of  statutes  cited  supra,  was  sufficient  to  bar  the  prosecution  in 

note  I,  p.  1037;  and,  generally,  supra,  this  case, 

note  3,  p.  1038.  3.  The  matter  to  be  supplied  within 

2.  This  indictment  was  set  out  in  a  []  will  not  be  found  in  the  reported  case, 
plea  of  former  conviction  filed  in  this  4.  The  matter  enclosed  by  [  ]  will  not 
case,  which  was  an  indictment  for  forni-  be  found  in  the  reported  case. 
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S.  being  at  the  time  she  was  so  as  aforesaid  seduced,  debauched  and 
deflowered  by  the  said  Dinkey  under  the  contract  and  promise  of  mar- 
riage aforesaid,  under  tiventy-one  years  of  age  [contrary  {concluding  as 
in  Form  No.  10716).]^ 

Form  No.  18403.' 

In  the  name  and  by  the  authority  of  the  State  of  Texas. 

The  grand  jurors  for  the  county  of  Freestone,  state  aforesaid,  duly 
organized  as  such  at  the  January  term,  a.  d.  i8f?9,  of  the  District 
Court  for  said  county,  upon  their  oaths  in  said  court  present  \.\idX  John 
Doe  did,  on  or  about  the ^rst  day  of  January,  a.  d.  i 8^9,  and  anterior  to 
the  presentment  of  this  indictment, in  the  county  and  state  aforesaid, 
unlawfully  seduce  Rachel  Roe,  an  unmarried  female  under  the  age  of 
twenty-five  years,  by  a  promise  to  marry  the  said  Rachel  Roe,  and  by 
means  of  said  promise  to  marry,  did  then  and  there  obtain  and  have 
carnal  knowledge  of  the  said  Rachel  Roe,  against  {concluding  as  in 
Form  No.  10721). 

Form  No.  18404.' 

(Precedent  in  State  v.  Rogan,  18  Wash.  44.)* 

\j{Title  of  court  and  cause  as  in  Fortn  No.  108J!f2.)Y 
J.  W.  Feighan,  prosecuting  attorney  in  and  for  the  county  of 
Spokane  and  state  of  Washington,  comes  here  into  court  and,  in  the 
name  and  by  the  authority  of  the  state  of  Washington,  gives  the  court 
to  understand  and  be  informed  that  the  said  defendant,  James  Rogan, 
is  hereby  charged  with  the  crime  of  seduction,  committed  as  follows, 
to- wit:  That  on  the  30th  day  of  April,  a.  d.  i895,  at  the  county  of 
Spokane  and  state  of  Washington,  James  Rogan,  then  and  there  being, 
did  then  and  there  unlawfully,  wilfully  and  feloniously,  by  per- 
suasions, promises  of  marriage  and  other  false  and  fraudulent  means, 
seduce,  have  sexual  intercourse  with  and  debauch  Mary  Huber,  an 
unmarried  woman  of  previously  chaste  character,  contrary  to  the 
statutes  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington. 

[{^Signature  and  indorsements  as  in  Form  No.  108Jf2.y\^ 

Form  No.  18405.* 

(Precedent  in  West  v.  State,  i  Wis.  210.)'' 

[{Commencement  as  in  Form  No.  10727.)]^ 

That  William  West,  late  of  the  town  of  Springvale,  in  the  county 

1.  The  matter  enclosed  by  and  to  be  note  i,  p.  1037;  and,  generally,  supra, 
supplied  within  []  will  not  be  found  in     note  3,  p.  1038. 

the  reported  case.  4.  This   information   was   held    suf- 

2.  Texas.  —  Pen.    Code    (1895),    arts,     ficient. 

967-970.  6.  The  matter  to  be  supplied  within 

See  also  list  of  statutes  cited  supra,  []  will  not  be  found  in  the  reported  case, 
note  I,  p.   1037;  and,  generally,  J«/r<j,         8.    Wisconsin. — Stat.  (1898),  §  4581. 
note  3,  p.  1038.  See  also  list  of  statutes  cited  supra, 

3.  Wrtj-A»«_§'/o«.  —  Ballinger's  Ann  o.  note  i,  p.  1037;  and,  generally,  jw/ra, 
Codes  &  Stat.  (1897),  §  7066.  note  3,  p.  1038, 

See  also  list  of  statutes  cited  supra,         7.  Thisindictmentwasnot questioned, 

but  a  new  trial  was  granted  for  error. 
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aforesaid,  on  the  Jfih  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  Jl/ty-two,  at  Springvale,  in  the  county 
aforesaid,  the  said  William  West  being  then  and  there  a  married 
man,  did  seduce  and  have  illicit  connection  with  one  JSliza  Fierce, 
the  said  Eliza  Fierce  being  then  and  there  an  unmarried  female  of 
previous  chaste  character,  and  other  wrongs  to  the  said  Eliza  Fierce 
then  and  there  did,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Wisconsin. 

[(^Signature  and  indorsemetits  as  in  Form  No.  10727. yy- 

2,  Against  Person  to  Whose  Care  or  Protection  Female 
had  been  Confided.^ 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Beqnisites  of  Indictment  or  Informa- 
tion, Generally.  —  See  supra,  note  3,  p. 
1038. 

Age  of  Injored  Party —  Generally.  — 
That  female  was  under  the  age  specified 
in  the  statute  must  be  alleged.  State 
V.  Buster,  90  Mo.  514;  State  v.  Sipe,  38 
Kan.  201. 

An  allegation  that  the  female  was  on 
a  certain  day  under  eighteen  years  of 
age,  and  that  on  that  day  the  defendant, 
to  whose  care  she  had  been  and  was 
then  confided,  defiled  her,  is  sufficient. 
State  V.  Lingle,  128  Mo.  528. 

Knowledge  of  Defendant.  —  That  de- 
fendant knew  that  the  female  was 
under  the  statutory  age  need  not  be 
alleged.     State  v.  Jones,  16  Kan.  608. 

Confided  to  Care  of  Defendant.  —  That 
the  female  was  confided  to  the  care  or 
protection  of  the  defendant  must  be 
alleged.     State  z/.  Buster,  90  Mo.  514. 

Authority  of  Parents  to  Confide  Custody. 
—  That  the  father  and  mother  of  the 
female  were  her  natural  guardians  and 
had  authority  to  confide  her  to  the  care 
and  custody  of  the  defendant  need  not 
be  alleged.  State  v.  Jones,  16  Kan. 
608. 

Defilement  During  Custtfdy.  —  That  de- 
fendant defiled  the  female  by  carnally 
knowing  her  while  she  remained  in 
his  care,  custody  or  employment  must 
be  alleged.  State  v.  Terry,  106  Mo.  209; 
State  V.  Buster.  90  Mo.  514. 

"Then  and  there  being  in  the  care, 
custody  and  employment"  of  defend- 
ant is  equivalent  to  "  while  she  re- 
mained in  his  care,  custody  and  em- 
ployment." State  V.  Terry,  106  Mo. 
209. 


Precedents.  — In  State  v.  Sipe,  38  Kan. 
201,  the  information,  which  was  held 
sufficient,  charged  "that  heretofore,  to 
wit,  on  or  about  the  ist  day  ol  July, 
i8<?6,  the  said  Morgan  K.  Sipe,  at  the 
county  of  Neosho  and  state  of  Kansas, 
and  within  the  jurisdiction  of  this  court, 
did  wilfully,  unlawfully  and  feloni- 
ously defile  one  Austa  Kinne,  by  car- 
nally knowing  her,  she  the  said  .<4Mj/a 
Kintie  being  then  and  there  a  female 
under  the  age  of  eighteen  years,  con- 
fided to  the  care  and  protection  of  said 
Morgan  K.  Sipe  hy  J4 .  D.  Kinne  and 
Harriet  A.  Kinne,  the  father  and  mother 
of  said  Austa  Kinne." 

In  State  v.  Buffington,  20  Kan.  599, 
the  indictment,  under  which  conviction 
was  affirmed,  charged  that  the  defendant 
"wilfully,  unlawfully  and  feloniously 
defiled  one  Emily  B.,  a  female  person 
under  the  age  of  eighteen  years,  by  car- 
nally knowing  her,  the  said  Emily,  she, 
the  said  Emily,  being  then  and  there 
under  the  care  and  control  of  said  de- 
fendant, she  having  been  confided  to 
his  care  and  protection  by  her  parents." 

In  State  v.  Terry,  106  Mo.  209,  the 
indictment,  omitting  the  formal  parts, 
was  as  follows: 

"The  grand  jurors  of  the  state  of 
Missouri  for  the  body  of  Sullivan  county 
upon  their  oath  present:  That  Philo  F. 
Terry,  on  or  about  the  twentieth  day  of 
July,  1^88,  at  Sullivan  county  afore- 
said, being  a  person  to  whose  care  and 
protection  one  Celia  A.  Steele  was  then 
and  there  confided,  feloniously  did  de- 
file her,  the  said  Celia  A.  Steele,  by 
then  and  there  feloniously  and  carnally 
knowing  her;  she,  the  said  Cif/»a.<4.  Steele, 
then  and  there  being  a  female  under 
the  age  of  eighteen  years,  to  wit,  of  the 
age  of  seventeen  years,   and   then   and 
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(Precedent  in  State  v.  Summar,  143  Mo.  224.)* 
^Venue  and  title  of  court  as  in  Form  No.  10103. y^ 
The  grand  jurors  for  the  State  of  Missouri,  summoned  from  the 
body  of  Polk  County,  impaneled,  charged  and  sworn,  upon  their 
oaths,  present  that  J.  D.  Sum?nar,  late  of  the  county  aforesaid,  on 
the  12th  day  of  November,  i2>9Jf,  at  the  county  of  Polk,  State  afore- 
said, being  then  and  there  a  person  to  whose  care  and  protection 
one  Lucy  M.  Davis,  a  female  under  the  age  of  eighteen  years,  to  wit, 
of  the  age  oi  fifteen  years,  had  been  and  was  then  and  there  confided, 
her,  the  said  Lucy  M.  Davis,  unlawfully  and  feloniously  did  defile,  by 
then  and  there  unlawfully  and  feloniously  carnally  knowing  her  and 
having  carnal  knowledge  of  her  body,  while  she  remained  in  his  care 
and  protection,  custody  and  employment,  she,  the  said  Lucy  M. 
Davis,  being  then  and  there  confided  to  the  care,  custody  and 
employment  of  the  said  J.  D.  Summar,  against  the  peace  and  dignity 
of  the  State. 

\(^Signature  and  indorsement  as  in  Form  No.  10703. y\^ 

Form  No.  18407.* 

(Precedent  in  State  v.  Lingle,  128  Mo.  533.)' 

^Commencement  as  in  Form  No.  lOlOSy^  that  Oscar  B.  Lingle,  late 
of  the  county  aforesaid,  on  the  T^rj-/' day  of  August,  i893,  a  person  to 
whose  care  and  protection  one  Clara  F.  Wheatley,  a  female  under  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen  years,  had  been  and 
was  then  and  there  confided,  her,  the  said  Clara  F.  Wheatley,  unlaw- 
fully and  feloniously  did  defile  by  then  and  there  unlawfully  and 
feloniously  carnally  knowing  her,  and  having  carnal  knowledge  of 
her  body,  while  she,  the  said  Clara  F.  Wheatley,  was  then  and  there 
in  the  care,  custody  and  employment  of  him,  the  said  Oscar  B.  Lingle, 
against  {concluding  as  in  For?n  No.  10703^.^^ 

II.  CIVIL  ACTION.^ 

there  being  in  the    care,   custody  and  of  damages  in  civil  actions  for  seduc- 

employment  of  the  said  Philo  F.  Terry,  tion  exist  in  the  following  states,  to  wit: 

against  the   peace  and  dignity  of  the  Alabama.  —  Civ.  Code  (1896),  §§  23, 

state."  24,  2801. 

The  indictment  was  held  sufficient.  Arizona.  — Rev.  Stat.  (1901),  §  2949. 

1.  Missouri.  —  Rev.     Stat.    (1899),    §  California,  —  Civ.  Code  (1901),  §§  49, 
1845.  3339:   Code  Civ.    Proc.  (1897),  g§  374, 

See  generally,  supra,  note  2,  p.  1048.  375. 

2.  It  was  held   that  this  indictment         Georgia. — 2  Code  (1895).  §  3870. 
was  in  the  language  of  the  statute  and         Idaho. — Rev.   Stat.   (1887),   §§  4097, 
was  sufficient.  4098,  7869. 

3.  The  matter  to  be  supplied  within         Illinois.  —  Starr    &    C.   Anno,    Stat. 
[]  will  not  be  found  in  the  reported  case.  (1896),  c.  83,  par.  14. 

4.  Missouri.  —  Rev.    Stat.    (1899),    §         Indiana.  —  Horner's  Stat.  (1901),  §§ 
1845.  263,  264,  282. 

See  generally,  supra,  note  2,  p.  1048.         Iowa. — Code  (1897),  §  3470. 
6.  This    indictment    was    held    suf-         Kentucky. — Stat.  (1894),  §§  2,  2516. 
ficient.  Michigan. — Comp.   Laws  (1897),  §§ 

6.  Statutes  providing  for  the  recovery     10418,  10419. 
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Minnesota.  —  Stat.  (i894\  §  5163. 

Mississippi. — Anno.  Code  (1892),  g§ 
661,  662. 

Montana.  —  Civ.  Code  (1S95),  §  4336; 
Code  Civ.  Proc.  (1895),  §^  576,  577. 

New  York. — Code  Civ.  Proc,  §§  5, 
384,  484,  2863,  3215,  3223,  3343,  subs.  9. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

5349- 

Oklahoma.  — Stat.  (1893),  §  2643. 
Oregon.  —  Hill's  Anno.    Laws  (1892), 

§§  35,  36. 

Pennsylvania,  —  Bright.  Pur.  Dig. 
(1894),  p.  1909. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  323. 

South  Dakota.  — Stat.  (1901),  §§  3430, 
5809. 

Tennessee.  —  Code  (1896),  §§  4469, 
4501,  4502,  4505. 

Texas.  —  Rev.  Stat.  (1895),  art.  3353. 

67fl/4.  —  Rev.  Stat.  (1898),  §§  2879, 
2909,  2910. 

Virginia.  —Code  (1887),  §  2896. 

Washington.  — Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  4800,  4830, 
4831,  5168. 

West  Virginia.  — Code  (1891),  c.  103, 

§1. 

Wisconsin.  —  Stat.    (1898),     §§    2689, 

2918. 

1.  Bequisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p,  1019; 
Declarations,  vol.  6,  p.  244. 

The  Seduction  —  Generally.  —  Where 
the  plaintiff  seeks  to  recover  damages 
for  the  seduction  of  his  daughter, 
he  must  aver  the  seduction  in  his  peti- 
tion.    Smith  V.    Young,   26    Mo.   App. 

575- 

Where  the  declaration  charges  that 
the  defendant  "  debauched  and  carnally 
knew"  the  daughter,  it  is  sufficient  as 
charging  seduction.  Mighell  v.  Stone, 
175  111.  261;  Leucker  v.  Steileu.  89  111. 
545;  Witcell  V.  Blackford,  6  Baxt. 
(Tenn.)  141. 

In  Stoudt  V.  Shepherd,  73  Mich.  588,  it 
was  held  that  the  words  "seduction" 
and  "debauching"  are  in  civil  causes 
very  generally  used  as  substantially 
similar  terms,  and  it  is  not  important 
which  word  is  used. 

Means  of  Seduction.  —  It  is  not  neces- 
sary that  the  means  used  should  be 
particularly  described.  Hodges  v. 
Bales.  102  Ind.  494. 


In  Brown  v.  Kingsley,  38  Iowa  220, 
it  was  held  that  the  allegation  of  the 
ultimate  fact  of  seduction  is  sufficient, 
without  a  statement  of  the  acts  made 
use  of  to  deceive  and  mislead. 

Where  the  pleading  states  the  facts 
and  circumstances  generally  which 
constituted  the  means  of  accomplish- 
ing the  crime,  it  is  sufficient.  Robin- 
son V.  Powers,  129  Ind.  480;  Lee  v. 
Hefley,  21  Ind.  98. 

See,  however,  McCoy  v.  Trucks,  121 
Ind.  292;  Hart  v.  Walker,  77  Ind.  331; 
Rees  V.  Cupp,  59  Ind.  566,  where  it  is 
stated  that  a  general  statement  of  the 
means  resorted  to  by  the  defendant  will 
make  the  complaint  good  as  against  a 
demurrer,  though  it  might,  on  motion, 
be  required  to  be  made  more  specific. 

A  complaint  alleging  substantially 
that  the  defendant  was  the  plaintiff's 
suitor,  and  that  by  his  attentions  and 
professions  of  affection  he  gained  her 
confidence  and  importuned  and  per- 
suaded her  to  have  sexual  intercourse 
with  him,  and  that  she,  by  reason  of 
her  confidence  in  and  love  for  him, 
yielded,  etc.,  and,  also,  that  by  prom- 
ising to  marry  plaintiff  the  defendant 
seduced  and  debauched  her,  was  held 
to  describe  sufficiently  the  means  used 
to  accomplish  the  seduction,  Hodges 
V.  Bales,  102  Ind.  494. 

Time.  —  The  complaint  or  declaration 
may  lay  the  time  of  the  alleged  wrong- 
ful  acts  with  a  continuendo,  and  proof 
of  the  wrongful  acts  in  issue  committed 
on  any  day  within  the  time  covered  by 
the  pleading  may  be  proved.  Lemmon 
V.  Moore,  94  Ind.  40. 

Bill  of  Particulars.  —  Where  the  plain- 
tiff, by  order  of  the  court,  furnished  a 
bill  of  particulars  in  which  the  time 
and  place  were  specified,  it  was  held 
that  he  was  limited  in  his  proof  to  the 
charges  thus  specified  and  that  evi- 
dence of  distinct  acts  occurring  subse- 
quently to  the  time  set  out  in  the  bill, 
although  offered  for  the  purpose  of 
corroborating  the  testimony  of  wit- 
nesses as  to  acts  specified  in  the  bill  of 
particulars,  would  be  excluded.  Tour- 
gee  V.  Rose,   19  R.  I.  432. 

Chastity. — Whether  the  action  is  by  an 
unmarried  woman  for  her  own  seduc- 
tion or  by  a  parent  for  the  seduction  of 
a  minor  child,  it  is  not  necessary  to 
allege  the  previous  chastity  or  good 
repute  for  chastity  of  the  female  se- 
duced.    Hodges  V.  Bales,  102  Ind.  494; 


1050 


Volume  16. 


18408. 


SEDUCTION. 


18408. 


Bell  V.  Rinker,  29  Ind.  267;  Updegraff 
V.  Bennett,  8  Iowa  72. 

That  Female  was  Unmarried  —  Action 
by  Parent.  —  At  common  law,  in  an  ac- 
tion by  a  father  for  damages  for  the 
seduction  of  his  minor  daughter,  it  is 
not  necessary  to  allege  that  she  was 
unmarried.  Updegraff  v.  Bennett,  8 
Iowa  72. 

Action  by  Female  Seduced.  —  In  an 
action  under  the  statute  by  a  female 
for  her  own  seduction,  she  must  allege 
that  at  the  time  of  the  seduction  she 
was  unmarried.  Dowling  v.  Crapo, 
65  Ind.  209;  Galvin  v.  Crouch,  65  Ind. 
56;  Thompson  v.  Young,  51  Ind.  599; 
Smith  V.  Milburn,  17  Iowa  30. 

At  Commencement  of  Action.  —  In  In- 
diana, it  is  held  that  under  the  statute 
providing  that  the  injured  party  may 
maintain  an  action  for  her  own  seduc- 
tion the  plaintiff  is  not  required  to 
allege  that  she  was  unmarried  at  the 
time  of  the  commencement  of  the  ac- 
tion.    Dowling  V.  Crapo,  65  Ind.  209. 

Uinority  of  Female  —  At  Comtnon  Lazv. 
—  At  common  law,  in  an  action  by  a 
parent  for  the  seduction  of  his  daugh- 
ter,  if  the  declaration  avers  the  daugh- 
ter to  be  plaintiff's  servant,  it  is 
sufficient,  although  the  averment  of 
the  daughter's  infancy  be  omitted. 
Applegate  v.  Ruble,  2  A.  K.  Marsh. 
(Ky.)  123. 

Under  Statute.  —  When  the  action  is 
under  statute,  a  petition  by  a  parent  for 
the  seduction  of  a  child  must  allege 
the  minority  of  the  child,  for  the  reason 
that  the  statute  gives  the  right  of  action 
to  the  parent  only  where  the  child 
seduced  is  a  minor.  Dodd  v.  Focht,  72 
Iowa  579. 

An  allegation  "that  the  said  Elsie 
lee  was  of  the  age  of  sixteen  years  "  is 
a  sufficient  allegation  of  minority.  Lee 
V.  Cooley,  13  Oregon  433. 

Beliance  on  promises  of  defendant  need 
not  be  stated  in  the  plaintiff's  plead- 
ings. Brown  v.  Kingsley,  38  Iowa 
220;  Shewalter  v.  Bergman,  123  Ind. 
155;   McCoy  V.  Trucks,  121  Ind.  292. 

Belationship.  —  At  common  law,  in  an 
action  by  a  father  for  the  seduction  of 
his  daughter  under  twenty-one  years  of 
age,  the  relation  of  master  and  servant 
at  the  time  of  the  seduction  must  be 
averred,  a  loss  of  services  being  the 
gist  of  the  action.  Ball  v.  Bruce,  21 
111.  161;  Applegate  v.  Ruble,  2  A.  K. 
Marsh.  (Ky.)i28;  Greenwood  z/.  Green- 
wood, 28  Md.  369;  Ryan  v.  Fralick,  50 
Mich.  483;  Vessel  z/.  Cole,  lo  Mo.  634; 


Lee  V.  Cooley,  13  Oregon  433;  Clem  v. 
Holmes,  33  Gratt.  (Va.)  722;  Lee  v. 
Hodges,  13  Gratt.  (Va.)  726;  Riddle 
V.  McGinnis,  22  W.  Va.  253;  Hahn  v. 
Cooper,  84  Wis.  629. 

Under  statute,  where  the  right  of  ac- 
tion is  given  to  the  parent  or  the  party 
seduced,  no  allegation  as  to  relation  of 
master  and  servant  is  required.  Wat- 
son V.  Watson,  49  Mich.  540. 

In  Kentucky,  it  is  held  that  the  statute 
does  not  give  the  right  of  action  to  any 
other  persons  than  those  who  could 
maintain  it  at  common  law.  The  stat- 
ute is  silent  as  to  those  who  may  bring 
the  action,  thereby  leaving  the  com- 
mon-law rule  in  full  force,  and  evi- 
dencing clearly  an  intention  not  to 
legislate  as  to  the  parties  to  the  action. 
The  relation  of  master  and  servant  or 
parent  and  child  must  still  appear  in 
the  pleading.  Woodward  v.  Ander- 
son, 9  Bush  (Ky.)  624. 

In  West  Virginia,  it  is  held  that  al- 
though under  the  statute  it  is  no  longer 
necessary  to  allege  and  prove  loss  of 
service,  yet  it  is  still  necessary  to  al- 
lege and  prove  the  relation  of  master 
and  servant  at  the  time  of  the  commis- 
sion of  the  wrongful  act.  Riddle  v. 
McGinnis,  22  W.  Va.  253. 

An  allegation  "  that  one  Flora  Parker , 
the  daughter  of  the  plaintiff," etc.,  suf- 
ficiently avers  that  Flora  Parker  is  the 
daughter  of  the  plaintiff.  Parker  v. 
Monteith,  7  Oregon  277. 

That  the  daughter  '*  was  then  and 
still  is  under  the  age  of /av«/y-<7«if  years 
and  unmarried,  *  *  *  and  the  plaintiff 
then  was  and  still  is  entitled  to  the 
comfort  and  benefit  of  her  society,  at- 
tentions and  services,"  is  a  sufficient 
averment  of  the  relation  of  master  and 
servant.  Clem  v.  Holmes,  33  Gratt. 
(Va.)  722. 

That  "  she  is  under  the  age  of  twenty- 
one  years,  and  unmarried,  and  was  so 
at  the  time  of  the  seduction,  and  that 
the  plaintiff  then  was,  and  still  is,  en- 
titled to  her  attentions  and  services," 
sufficiently  avers  the  relation  of  master 
and  servant.  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

Loss  of  Service —  At  Common  law. — 
The  foundation  of  the  action  by  a  father 
to  recover  damages  against  a  wrong- 
doer for  the  seduction  of  his  daugh- 
ter rests  upon  the  loss  of  service,  to 
which  service  he  is  supposed  to  have  a 
legal  right  or  interest,  and  an  allegation 
of  a  loss  of  service  to  the  father  is 
necessary.     Grinnell  v.  Wells,  7  M.  & 
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G.  1033,  49  E.  C.  L.  1033;  Ball  v.  Bruce, 
21  111.  161;  Ryan  v.  Fralick,  50  Mich. 
483.  And  an  allegation  that  the  plaintiff 
has  been  compelled  to  pay  the  expenses 
arising  from  the  wrongful  act  of  the 
defendant  is  not  sufficient.  Grinnell  v. 
Wells,  7  M.  &  G.  1033,  49  E.  C.  L.  1033. 
But  where  the  gist  of  the  action  is 
trespass  in  unlawfully  and  forcibly 
entering  the  plaintiff's  dwelling-house, 
the  allegations  that  he  debauched,  car- 
nally knew  and  ravished  the  plaintiff's 
daughter  are  merely  consequential  and 
in  aggravation  of  damages,  and  in  such 
cases  it  is  not  necessary  to  allege  or 
prove  the  loss  of  service.  Donohue  v. 
Dyer,  23  Ind.  521. 

Where  the  plaintiff  alleged  that  the 
defendant  "  had  debauched  a  young 
woman  who  stood  in  the  relation  of 
daughter  and  servant  to  him,  by  means 
whereof  he  lost  her  services,  and  was 
put  to  great  expense,"  it  was  held  that 
the  nature  of  the  title  by  which  the 
plaintiff  sued  was  not  sufficiently 
shown.     Wooten  v.  Geisser,  9  La.  Ann. 

523- 

Under  Statute.  — Where  the  action  is 
under  statute,  the  allegation  as  to  loss 
of  service  is  unnecessary.  Stevenson 
V.  Belknap,  6  Iowa  97;  Woodward  v. 
Anderson,  9  Bush  (Ky.)  624;  Ryan  v. 
Fralick,  50  Mich.  483;  Watson  v.  Wat- 
son, 49  Mich.  540;  Franklin  v.  McCorkle, 
16  Lea  (Tenn.)  609;  Clem  v.  Holmes,  33 
Gratt.  (Va.)  722,  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

In  Michigan,  it  has  been  held  that 
where  in  an  action  by  a  mother  for  the 
seduction  of  a  daughter,  who  is  of  full 
age,  the  declaration  alleges  that  the 
mother  is  authorized  to  bring  the  action, 
but  contains  no  claim  for  loss  of  service, 
the  action  will  be  regarded  as  statutory 
for  the  injury  to  the  daughter  and 
the  mother  cannot  recover  under  the 
declaration.  Ryan  v.  Fralick,  50  Mich. 
483. 

Damages  —  Generally. — That  the  plain- 
tiff has  been  damaged  by  the  acts  of  the 
defendant  must  be  stated.  Mcllvain  v. 
Emery,  88  Ind.  298;  Gray  v.  Bean,  27 
Iowa  221. 

To  Plaintiff' s  Feelings.  —  In  an  action 
for  seduction,  injury  to  plaintiff's  feel- 
ings is  an  element  in  computing  the 
damages,  as  being  a  natural  conse- 
quence of  the  principal  injury,  and 
need  not  be  separately  averred  in  the 
declaration.     Phillips  v.  Hoyle,  4  Gray 


(Mass.)  568:  Lunt  v.  Philbrick,  59  N.  H. 
59;  Rollins  V.  Chalmers,  51  Vt.  592. 

Publicity  given  by  defendant  to  the  act 
may  be  alleged  in  aggravation  of  the 
damages,  where  the  action  is  by  a 
woman  for  her  own  seduction.  Simons 
V.  Busby,  119  Ind.  13. 

Where  the  facts  constituting  the 
seduction  are  set  forth  in  the  com- 
plaint, with  an  averment  that  the 
plaintiff  was  damaged  by  reason  of 
the  publicity  given  by  the  defendant 
to  the  wrong,  and  "  was  otherwise  in- 
jured," it  was  held  that  the  plaintiff 
was  entitled  to  general  damages.  Si- 
mons V.  Busby,  119  Ind.  13. 

That  damages  are  unpaid  probably 
need  not  be  alleged.  Egan  -v.  Murray. 
80  Iowa  180. 

1.  Precedents.  —  In  Gunder  ».  Tibbits, 
153  Ind.  591,  the  second  paragraph  of 
the  complaint  alleged,  "  that  plaintiff 
now  is,  and  always  has  been,  an  un- 
married female;  that  she  arrived  at  the 
age  of  twenty-one  years  on  the  I'jth  day 
of  March.  1896;  that  on  or  about  the 
1st  day  of  March,  iSgs,  the  defendant 
Gunder  was,  and  now  is,  a  merchant  of 
the  city  of  Marion.  State  of  Indiana', 
that  at  said  time  plaintiff  was  an  or- 
phan, with  neither  father  nor  mother, 
and  obliged  to  and  did  earn  her  own 
living  by  honest  and  honorable  labor 
as  a  servant  in  different  families  in 
said  city;  that  up  to  the  time  she  was 
virtuous  and  of  an  unspotted  character, 
and  had  a  good  name  and  reputation 
for  virtue  and  chastity;  that  at  the 
time  the  defendant  Gunder  was  a  man 
of  mature  age,  married,  of  wealth  and 
high  social  position;  that,  intending  to 
wrong,  injure,  debauch,  and  seduce 
this  plaintiff,  who  was  then  and  there 
of  the  age  only  of  seventeen  years,  he 
then  and  there  took  advantage  of  her 
youth  and  inexperience,  and  of  her 
position  in  the  world,  as  being  unpro- 
tected and  unguarded  by  any  friend  or 
relatives,  and  of  his  experience  and 
position,  and  by  his  artifices  and  per- 
suasions, and  by  his  representations  to 
her  then  made  that  it  would  not  injure 
or  damage  her  in  any  way,  did  seduce 
and  debauch  her,  and  induce  her  to 
have  sexual  intercourse  with  him,  to- 
wit,  on  or  about  the  ist  day  of  March, 
iSg2;  that  he  obtained  such  complete 
control  over  the  plaintiff,  by  means  of 
his  artifices  and  persuasions,  that  he 
continued  to  debauch  her  and  to  have 
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sexual  intercourse  with  her  at  various 
times  from  the  saidyfrj/  day  of  March, 
iSq2,  to  about  the  month  of  February, 
1895;  that,  by  reason  of  such  seduction 
and  carnal  knowledge  and  sexual  in- 
tercourse with  said  defendant,  plaintiff 
became  sick  with  child  at  two  different 
times,  the  first  time  on  or  about  the  ist 
day  of  March,  i8gj,  and  the  second 
time  on  or  about  the  isi  day  of  March, 
1895;  that  at  both  times  the  plaintiff 
suffered  great  pain  and  distress,  and 
was  unable  to  take  care  of  herself,  and 
became  very  weak  and  helpless  in  body 
and  mind,  and  completely  under  the 
control  of  the  defendant;  that  at  both 
said  times,  when  the  plaintiff  had  be- 
come pregnant  as  aforesaid,  and  while 
in  said  weak  and  distressed  and  help- 
less condition,  and  while  she  was  thus 
under  the  control  of  the  defendant,  all 
resulting  from  said  seduction  and  sex- 
ual intercourse  with  him,  he  communi- 
cated the  fact  of  such  seduction  and 
of  his  unlawful  acts  towards  the  plain- 
tiff and  of  her  pregnant  condition  to 
his  co-defendant  Thomas  C.  Kimball; 
that  on  each  of  such  occasions  the 
defendants  conspired  and  agreed  to- 
gether, in  order  to  avoid  publicity  of 
the  action  of  the  defendant  Gtinder, 
that  they  would  advise  and  persuade 
plaintiff  to  submit  to  an  abortion,  in 
order  to  prevent  childbirth,  and  the 
consequent  exposure  of  the  defendant 
Gunder;  that,  pursuant  to  such  agree- 
ment and  conspiracy,  the  defendants 
came  to  the  plaintiff  at  divers  times, 
when  she  was  thus  weak  and  helpless, 
and  advised  and  persuaded  her,  by 
their  words  and  representations  made 
to  her  at  both  said  times  when  she  was 
thus  pregnant,  that  she  was  physically 
unable  to  give  birth  to  her  child,  and 
that  she  would  surely  die  during  the 
progress  of  natural  childbirth,  and  that 
it  was  absolutely  necessary  to  have  an 
abortion  produced  on  her  in  order  to 
save  her  life;  that  both  of  said  defend- 
ants, at  each  of  such  times  when  plaintiff 
was  pregnant,  made  such  representa- 
tions to  her,  not  for  the  purpose  of  sav- 
ing her  life,  but  solely  for  the  purpose  of 
inducing  her  to  submit  to  an  abortion  in 
order  to  conceal  all  evidence  of  defend- 
ant's wrong  to  plaintiff;  that  said 
defendant  Ki?nball,  as  both  of  the  de- 
fendants and  plaintiff  well  knew,  was 
then  and  there  a  physician  of  great 
skill,  knowledge,  and  reputation  as  a 
physician,  and  possessed  the  complete 
confidence  of  this  plaintiff;  that  for  this 


reason  the  plaintiff  believed  his  words 
to  be  true,  and  relied  upon  the  state- 
ments of  both  the  defendants  that  it 
was  necessary  for  these  abortions  to  be 
performed  in  order  to  save  her  life, 
and  by  reason  of  such  representations, 
and  by  reason  of  her  youth  and  inex- 
perience, and  by  reason  of  her  confi- 
dence in  both  the  defendants,  she 
became  and  was  afraid,  at  both  of  said 
times  when  she  was  thus  pregnant,  that 
she  would  die  unless  she  would  allow 
the  defendants  to  produce  such  abor- 
tions upon  her;  that  thus,  by  words  and 
persuasions  and  representations  of  in- 
evitable death  to  come  upon  her,  and  by 
reason  of  her  youth  and  inexperience 
and  fear  of  death,  the  defendants  per- 
suaded and  forced  this  plaintiff  to 
submit  to  two  separate  and  distinct 
abortions,  which  they  produced  upon 
her  by  giving  her  medicines,  and  by 
unlawfully  using  instruments  on  and 
in  her  person;  that  the  first  of  said 
abortions  was  produced  about  the  ist 
day  of  Alarch,  189^,  and  the  second 
about  the  ist  day  of  March,  1895;  that 
at  neither  of  said  times  was  such  abor- 
tion necessary  for  the  physical  safety 
of  this  plaintiff;  that  at  each  of  said 
times  defendants  were  both  aware  of 
the  seduction  of  the  plaintiff  by  defend- 
ant Gunder,  and  that  she  was  pregnant 
with  child  by  him,  by  reason  of  the 
aforesaid  sexual  intercourse  had  by 
him  with  her,  and  that  the  sole  object 
of  the  defendants  in  persuading  the 
plaintiff  to  submit  to  each  of  such 
abortions  was  for  the  purpose  of  con- 
cealing evidence  of  the  wrong  practiced 
by  the  defendant  Gunder  upon  the 
plaintiff,  and  not  through  any  concern 
for  plaintiff's  physical  welfare;  that  in 
consequence  of  such  seduction  and 
carnal  intercourse,  and  by  reason  of 
said  several  abortions,  plaintiff  suffered 
greatly  in  her  health,  became  distressed 
in  her  mind,  and  became  so  sick  for 
many  months  that  she  suffered  great 
pain  and  mental  agony,  and  was  pre- 
vented from  her  work  and  from  trans- 
acting her  necessary  business  affairs; 
that,  because  of  such  seduction  and 
abortions,  plaintiff  has  been  greatly  in- 
jured in  her  reputation  and  good  name, 
has  been  greatly  injured  and  disturbed 
in  her  peace  of  mind,  her  health  has 
been  injured  and  ruined  for  life,  and 
she  has  become  unable  to  earn  a  living, 
has  incurred  large  and  continuous  in- 
debtedness for  medical  treatment  and 
board  bills,  and  has  been  rendered  un- 
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Form  No.  18408.' 

(^Title  of  Court  and  cause  as  in  Form  No.  5915.') 

Julia  Doe,  plaintiff,  complains  oi  Richard  Roe,  defendant,  and  says: 

That  plaintiff  now  is  and  always  has  been  an  unmarried  female. 

That  on  the  tenth  day  of  April,  one  thousand  eight  hundred  and 
ninety-six,  the  defendant  was  unmarried;  that  on  said  tenth  day  of 
April  \\&  commenced  paying  his  attentions  to  this  plaintiff,  and  there- 
after, until  th.^  first  day  of  October,  one  thousand  eight  hundred  and 
ninety-six,  regularly  waited  upon  plaintiff  as  a  suitor  and  gave  her 
kind  and  affectionate  treatment  and  did  promise  to  marry  her;  that 
by  said  kind  attentions  and  treatment  and  said  promise  of  marriage 
defendant  gained  the  confidence  and  affection  of  plaintiff. 


able  to  earn  her  living,  all  of  which  soon  as  he  accomplished  his  malicious 

are  the   direct   results   of   the    acts    of  purpose  to  debauch  said  plaintiff,  de- 

the  defendants  as  aforesaid.      Plaintiff  serted  her,   refused   to  marry  her  and 

further  alleges  that  the  defendant /Tj'w-  publicly  publish^  the  fact  that  he  had 

ball,  in  all  that  he  did  as  alleged  herein-  had  sexual  intercourse  with  her\  I*!!w:^s 

before,  conspired  and  agreed  with  his  fmUiti  aveiit-d  that,  at  the  time  of  said 

co-defendant,  Gunder,  with  full  knowl-  seduction,  the  plaintiff  was  of  good  so- 


edge  of  the  acts  of  the  latter,  and  with 
knowledge  that  the  defendant  Gunder 
had  seduced,  debauched,  and  made 
pregnant  the  plaintiff,  to  aid  defendant 
Gunder  in  concealing  evidence  of  guilt 
of  the  latter  by  producing  such  abor- 
tions; that  all  of  said  wrongful  acts 
occurred  in  the  state  oi  Indiana."  A 
motion  to  make  the  complaint  more 
definite  and  certain  was  overruled. 

In  Simons  t.  Busby,  119  Ind.  13,  the 
complaint,  which  was  held  sufficient,  al- 
leged, in  substance,  that  the  plaintiff  is 
an  unmarried  female,  and  that  the  de- 
fendant, John  N.  Simons, on  the  twenty- 
fifth  day  of  April,  tS86,  and  other  days 
and  times  since  said  day,  and  before 
the  bringing  of  this  action,  had  carnal 
intercourse  with  the  plaintiff,  who  was. 


cial  standing  and  respectability;  that 
on  account  of  said  seduction  being 
made  known  by  defendant,  her  fair 
name  had  been  destroyed  and  her  asso- 
ciates had  forsaken  her  and  she  had 
suffered  great  agony  of  mind,  and  was 
otherwise  injured,  to  her  damage  two 
thousand  dollars.)' 

In  Mcllvain  v.  Emery,  88  Ind.  298,  it 
was  held  that  where  the  complaint  al- 
leged that  the  plaintiff,  who  sued  by  her 
next  friend,  was  an  unmarried  woman, 
under  twenty-one  years  of  age;  that  she 
had  always  sustained  a  good  reputa- 
tion for  chastity;  that,  under  a  promise 
of  marriage,  the  appellant,  on  or  about 
the  first  day  of  April,  1879,  seduced 
and  had  illicit  intercourse  with  her; 
that,  under  said  promise,  he  continued 


previous   to  and   until   said  acts  com-  to  have  illicit  carnal  intercourse  with 

plained  of,  virtuous  and  chaste  and  of-  her,  it  stated  with  sufficient   certainty 

good   character   for  chastity,   and  had  the  cause  of  action. 

never  had  sexual  intercourse  with  any  In  Gray  v.  Bean,  27  Iowa  22r,  the 
man;  that  as  a  means  of  accomplishing  petition  charged,  "  that  on,  etc.,  the  de- 
said  seduction  the  defendant  had  regu-  fendant  did  seduce,  debauch  and  car- 
larly  waited  upon  plaintiff  as  a  suitor,  nally  know  the  plaintiff,  who  was  a 
giving  her  kind  and  affertionate  treat-  female  of  previously  chaste  character; 
ment;  that  he  also  falsely,  fraudulently  that  defendant  promised  to  marry  the 
and  corruptly  represented  to  her  that  plaintiff,  which  he  has  refused  and  neg- 
he  desired  to  marry  her,  and  did  prom-  lected  to  do;  that  plaintiff  has  been 
ise  to  marry  her,  and  she  consented  to  damaged  by  the  defendant  in  the  sum 
marry  him  before  said  acts  of  sexual  oi%j,ooo,ior  which  plaintiff  asksjudg- 
intercourse;  that  by  his  kind  attentions  ment."     It  was  held  that  the  damages 


to  her  he  gained  her  affections  and 
confidence,  and  she,  believing  that  the 
defendant  intended  to  marry  her,  and 
having  full  confidence  in  him  and  great 
love  for  him,  consented  to  have  sexual 
intercourse;  1  that   said    defendant,    as 


were  sufficiently  alleged  to  be  the  result 
of  the  act  and  to  sustain  the  verdict  in 
favor  of  the  plaintiff,  where  objection 
was  not  made  until  after  trial. 

1,  Indiana.  —Horner's    Stat.    (1901), 
§§  263,  264. 


1054 


Volume  16. 


18408.  SEDUCTION.  18410. 

That  on  said  first  day  of  October^  one  thousand  eight  hundred  and 
ninety-six^  the  defendant  solicited  and  importuned  this  plaintiff  to 
sexual  intercourse  with  defendant,  and  as  a  means  of  inducing  plain- 
tiff to  submit  to  such  intercourse  then  and  there,  to  wit,  on  'sZxC^  first 
day  of  October,  promised  to  marry  this  plaintiff;  that  by  reason  of 
said  promise  of  marriage  on  the  part  of  the  defendant  and  by  reason 
of  the  love  and  affection  of  plaintiff  for  said  defendant,  plaintiff  was 
induced  to  and  consented  and  did  have  sexual  intercourse  with  said 
defendant  on  said  first  day  of  October. 

That  by  reason  of  said  sexual  intercourse  with  said  defendant, 
plaintiff  became  sick  with  child,  and  by  reason  of  said  sickness  so 
produced  as  aforesaid  was  unable  for  six  months  to  work  or  to  take 
care  of  herself;  that  on  the  second  day  of  July.,  one  thousand  eight 
hundred  and  ninety-seven.,  plaintiff  was  delivered  of  the  child  of  which 
she  was  pregnant  as  aforesaid;  that  by  reason  of  the  aforesaid  prem- 
ises plaintiff  suffered  great  pain  and  suffering  of  body  and  mind  and 
was  compelled  to  lay  out  and  expend,  and  did  lay  out  and  expend, 
for  medical  attendance  during  her  said  illness,  the  sum  of  two  hun- 
dred doWdiVS,  and  for  nursing  and  taking  care  of  the  said  plaintiff  and 
for  other  expenses  the  sum  of  one  hundred  dollars. 

Wherefore,  the  plaintiff  has  been  damaged  in  the  sum  of  two  thou- 
sand dollars,  for  which  she  demands  judgment. 

(^Signature  and  verification  as  in  Form  No.  5915.^ 

Form  No.  18409.' 

(Precedent  in  State  v.  Swafford,  gS  Iowa  364.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5916.) 

The  plaintiff  states  that]^  heretofore,  to  wit,  on  and  before  the 
first  day  of  September.,  x893,  she  was  an  unmarried  woman,  of  previ- 
ously chaste  character,  a  resident  of  Fenn  township,  in  Johnson 
county,  Iowa,  and  of  the  age  of  majority;  that  on  or  about  said  yfr^/ 
day  of  September,  i893,  the  defendant,  for  the  purpose  of  injuring 
and  destroying  plaintiff's  good  name,  happiness,  and  future  comfort, 
did  seduce  and  debauch  the  plaintiff,  and  did  then  and  there  cause 
her  to  be  pregnant  with  child,  all  to  the  plaintiff's  damage  in  the 
sum  of  %10,000. 

[Wherefore  plaintiff  asks  for  ten  thousand  dollars  damages  with  in- 
terest and  costs. 

(^Signature  and  verification  as  in  Form  No.  5916.')^'^ 

b.  By  Parent  or  Guardian  of  Female  Seduced.* 

Se<*  also  list  of  statutes  cited  supra,  supplied   within  [  ]  will  not  be  found 

note  6.  p.  1049;   and,  generally,  supra,  in  the  reported  case, 

note  I,  p.  1050.  4.  Precedents.  —  In  Ball  v.  Bruce,  21 

1.  Iowa.  —  Code  (1897),  §  3470.  111.  161,  the  declaration,  which  was  held 
See  also  list  of  statutes  cited  supra,  sufficient,  alleged  in  substance  that  the 

note  6,  p.  1049;  and,  generally,  supra,  person    seduced    was    an   orphan,  and 

note  I,  p.  1050.  the  sister-in-law  of  plaintiff,  under  his 

2.  This  form  is  set  out  in  the  opinion  care  and  in  his  service;  that  the  de- 
in  this  case.  fendant,  Bruce,  fraudulently  and  for  the 

3.  The    matter   supplied   and    to   hz  purpose  of  debauching  and    seducing 
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her,  and  depriving  the  plaintiff  of  her 
service,  etc.,  enticed  away  and  ob- 
tained the  custody  of  the  said  Eliza 
Alsup,  and  while  she  was  so  wrong- 
fully under  him  and  in  his  custody, 
did  debauch  her,  etc.,  and  that  subse- 
quently she  was  delivered  of  a  child, 
and  that  plaintiff  incurred  a  heavy  ex- 
pense in  nursing  and  taking  care  of  her, 
andinlos5.of  service,  etc.,  for  which 
the  suit  was  brought. 

In  Kreag  v.  Anthus,  2  Ind,  App.  482, 
the  complaint,  which  was  held  sufficient, 
alleged  in  substance  that  the  defendant, 
wrongfully  and  wickedly  intending  to 
deprive  the  plaintiff  of  the  services  of 
his  infant  daughter,  did  entice  and  per- 
suade said  daughter  to  leave  the  plain- 
tiff's home  and  services  without  his 
consent,  and  did  then  and  there  unlaw- 
fully abduct  such  daughter,  and  take 
her  into  his  own  family,  and  did  then 
and  there  live  and  cohabit  and  have 
unlawful  sexual  intercourse  with  her, 
whereby  she  became  pregnant  with  and 
was  delivered  of  a  bastard  child,  and 
became  permanently  disabled  from  per- 
forming services,  much  to  the  damage, 
disgraceand  humiliation  of  the  plaintiff. 
In  Mercer  v.  Walmsley,  5  Har.  &  J. 
(Md.)  27,  the  declaration  was  as  follows: 
"That  whereas  the  saidyi^.^^  Mercer 
contriving,  and  wrongfully  and  un- 
justly   intending,    to    injure    the    said 

William  Walmsley,  and  to  deprive  him  of 
the  service  and  assistance  of  Margaret 

Walmsley,  the  daughter  and  servant  of 
him,  the  said  William,  heretofore,  to 
wit,  on  the  jst  day  oi  July,  18/6,  and 
on  divers  other  days  and  times  between 
that  day  and  the  day  of  issuing  forth 
the  original  writ  in  this  cause,  at  Cecil 
County  aforesaid,  debauched  and  car- 
nally knew  the  said  Margaret  then  and 
there,  and  from  thence,  for  a  long 
space  of  time,  to  wit,  hitherto  being 
the  daughter  and  servant  erf  the  said 

William,  whereby  the  said  Margaret 
became  pregnant,  and  sick  with  child, 
and  so  remained  and  "continued  for  a 
long  space  of  time,  to  wit,  for  the  space 
of  nine  months  then  next  following;  at 
the  expiration  whereof,  to  wit,  on  the 
7M  day  oi  Apiil,  18/7,  at  CVf?7  County 
aforesaid,  the  said  Margaret  was  de- 
livered of  the  child  with  which  she  was 
so  pregnant  as  aforesaid;  by  means  of 
which  said  several  premises,  she,  the 
said  Margaret,  for  a  long  space  of  time, 
to  wit,  from  the  day  and  year  first  above 
mentioned,  hitherto  became  and  was 
unable  to  do  or  perform  the  necessary 


affairs  and  business  of  the  said  William, 
so  being  her  father  and  master  as  afore- 
said, and  thereby  he,  the  said  William, 
during  all  the  time  lost  and  was  de- 
prived of  the  service  of  said  daughter 
and  servant,  to  wit,  at  Cecil  County 
aforesaid ;  and  also  by  means  of  the  said 
several  premises  he,  the  said  William, 
was  forced  and  obliged  to,  and  did 
necessarily,  pay,  lay  out  and  expend, 
divers  sums  of  money,  in  the  whole 
amounting  to  %soo,  in  and  about  the 
nursing  and  taking  care  of  his  said 
daughter  and  servant,  and  in  and  about 
the  delivery  of  the  said  child,  to  wit,  at 
CV«V County  aforesaid.  Wherefore  the 
said  William  saith  he  is  injured,  etc." 
Judgment  in  favor  of  the  plaintiff  was 
reversed  on  the  ground  that  the  plaintiff 
had  failed  to  prove  any  act  of  service  on 
the  part  of  the  daughter,  and  in  absence 
thereof  he  could  not  recover. 

In  Hatch  v.  Fuller,  131  Mass.  574, 
the  declaration  was  as  follows:  "And 
the  plaintiff  says  that  the  defendant 
assaulted,  debauched  and  carnally 
knew  one  Cora  Hatch,  then  and  from 
thence  hitherto  the  servant  of  the  plain- 
tiff, whereby  the  said  Cora  Hatch  be- 
came sick  and  unable  to  render  service 
to  the  plaintiff  so  being  her  master  as 
aforesaid,  and  thereby  the  plaintiff 
was  deprived  of  the  services  of  his 
said  servant."  It  was  held  that  the 
plaintiff  was  entitled  to  recover. 

In  Charles  v.  Delpux,  2  Browne  (Pa.) 
313,  the  declaration  was  as  follows: 
'^'^  Pierre  Delpux,  late  of  the  county 
aforesaid,  yeoman,  was  attached  to 
answer  Catharine  Charles,  widow,  of  a 
plea,  wherefore  he  the  said  Pierre,  with 
force  and  arms,  broke  and  entered  the 
house  of  the  said  Catharine,  in  the  city 
of  Philadelphia,  and  county  aforesaid, 
and  then  and  there,  with  force  and 
arms,  made  an  assault  upon  Bonnette, 
the  daughter  and  servant  of  the  said 
Catharine,  and  got  her  with  child,  and 
other  wrongs  to  the  said  Catharine  then 
and  there  did  to  her  great  damage  and 
against  the  peace,  etc.  And  where- 
upon the  said  Catharine,  by  Peter  A. 
Browne,  her  attorney,  complains  for 
that  the  said  Pierre,  on  the^;^j/  day  of 
September,  in  the  year  one  thousand 
eight  hundred  and  eleven,  and  on  divers 
other  days  and  times  between  that  day 
and  the  day  of  commencing  this  suit, 
with  force  and  arms,  etc.,  broke  and 
entered  the  house  of  the  said  Catharine, 
at  the  county  aforesaid,  and  then  and 
there   with    force  and   arms,  etc.,   as- 
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Form  No.  i  84  i  c' 
(Conn.  Prac.  Act,  p.  156,  No.  269.) 
{Commencement  as  in  Form  No.  5912.^ 

I.  Before  and  at  the  time  of  the  seduction,  hereinafter  mentioned, 
/ane  Doe,  the  plaintiff's  daughter,  lived  with  him,  and  rendered  him 
services  as  his  servant. 


saulted  and  ill  treated  Bonnette,  the 
daughter  and  servant  of  the  said 
Catharine,  then  and  still  being;  and 
then  and  there  debauched  and  carnally 
knew  her,  whereby  the  said  Bonnette 
became  pregnant  and  sick  with  child; 
by  means  whereof  she  the  said  Bonnette, 
for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  first  above  mentioned 
hitherto,  became  and  was  unable  to  do 
and  perform  the  necessary  affairs  and 
business  of  the  said  Catharine,  so  being 
her  mother  and  mistress  as  aforesaid, 
and  thereby  she  the  said  Catharine, 
during  all  that  time,  lost  and  was  de- 
prived of  the  service  of  her  said 
daughter  and  servant,  and  of  all  the 
benefit  and  advantage  which  might 
and  would  otherwise  have  arisen  and 
accrued  to  her  from  such  service,  to 
wit,  at  the  county  aforesaid;  and  also 
by  means  whereof  the  said  Catharine 
was  then  and  there  forced  and  obliged 
to  pay,  lay  out  and  expend,  and  hath 
necessarily  paid,  laid  out  and  expended 
divers  sums  of  money,  to  wit,  the  sum 
of  Jive  hundred  dollars,  in  and  about 
the  nursing  and  taking  care  of  the 
said  Bonnette,  her  said  daughter  and 
servant,  to  wit,  at  the  county  aforesaid, 
and  other  wrongs  to  the  said  Catharine 
then  and  there  did,  to  the  great  damage 
of  the  said  Catharine,  to  wit,  ten  thousand 
dollars,  and  against  the  peace,  etc., 
and  therefore  she  brings  suit,"  etc. 
There  was  arrest  of  judgment  in  this 
case  because  the  day  of  the  trespass 
is  laid  after  the  bringing  of  the  action. 
In  Hahn  v.  Cooper,  84  Wis.  629,  the 
complaint,  which  was  held  sufficient, 
alleged  in  substance  that  the  plaintiff 
is  the  father  of  Gustie  Hahn,  now 
twenty-four  years  old,  who  has  been 
from  her  childhood  a  person  of  weak 
mind,  whose  intellect  never  developed 
beyond  that  of  a  child  of  five  or  six 
years  of  age,  and  for  that  reason  he  has 
never  manumitted  her  and  has  always 
had  the  management  of  her  affairs.  In 
the  year  18S5  the  defendant  came  to 
plaintiff  to  engage  the  services  of  Gus- 
tie, his  said  daughter,  as  a  domestic, 
as  she  was  capable  of  performing  the 
ordinary  drudgery  about  a  farm  house; 


and  the  defendant  then  entered  into  an 
agreement  with  the  plaintiff  for  the 
services  of  his  said  daughter,  and  the 
defendant  accounted  to  the  plaintiff  for 
her  services.  The  plaintiff  warned  the 
defendant  that  he  must  watch  over  said 
Gustie  and  see  that  no  man  took  ad- 
vantage of  her  and  debauched  her,  be- 
cause of  the  weakness  of  her  intellect, 
and  the  defendant  assented  thereto. 
Shortly  after  the  said  Gustie  entered 
the  employment  of  the  defendant,  at 
divers  and  sundry  times,  thence  on  the 
ninth  day  of  March,  1891,  the  defend- 
ant, taking  advantage  of  her  weak  men- 
tal condition,  ignorance,  and  want  of 
judgment  and  understanding,  and  by 
putting  her  in  fear,  seduced  her,  and 
carnally  knew  and  had  sexual  inter- 
course with  her.  and  begot  a  child  upon 
her  body,  to  which  she  gave  birth  on 
the  fifth  day  of  October,  1891,  and  said 
child  is  now  living.  On  the  ninth  day 
of  March,  1891,  the  said  Gustie  re- 
turned to  her  home,  the  dwelling  and 
house  of  the  plaintiff,  and  became  from 
thence  on  an  inmate  of  his  family,  ren- 
dering service  as  a  domestic  for  the 
plaintiff.  The  said  Gustie  has  been  at  all 
times  since  she  entered  the  employ  of  the 
defendant  subject  to  the  control  of  the 
plaintiff,  and  he  was  entitled  to  reclaim 
her  services  at  any  and  at  all  times. 
By  reason  of  the  pregnancy  of  the  said 
Gustie,  and  her  lying  in  and  giving 
birth  to  said  child,  she  was  wholly  dis- 
abled and  disqualified  from  performing 
any  services  for  the  plaintiff  for  many 
months,  and  he  was  compelled  to  ex- 
pend a  large  sum  of  money  for  her 
medical  attendance  and  nursing  during 
her  said  confinement,  and,  because  of  her 
weakness  of  intellect,  she  was  unable 
and  disqualified  from  properly  caring 
for  said  child  and  giving  it  proper  nur- 
ture, without  the  oversight  of  a  com- 
petent person  to  watch  her,  and  the 
services  of  such  a  person  would  be  re- 
quired so  long  as  the  mother  nurses 
the  child.  The  defendant  was  about 
forty-five  years  old,  and  had  a  wife  and 
children.     Damages  $5,000. 

1.  See,  generally,  supra,    note   i,   p. 
1050. 
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2.  In  the  early  part  of  the  year  i875  the  defendant  seduced  said 
Jane  Doe,  whereby  she  became  pregnant,  and  was,  on  November  25th, 
i878,  delivered  of  a  child. 

3.  In  consequence  of  such  seduction  said  Jane  Doe  was,  both  before 
and  after  her  confinement,  sick  and  ill,  and  the  plaintiff  lost  her 
services  for  a  long  time,  and  also  incurred  expense  to  the  amount  of 
^00  for  nursing  and  medical  attendance. 

The  plaintiff  claims  ^5,000  damages. 
(^Concluding  as  in  Form  No.  5912.) 

Form  No.  i  84  1 1.> 

(Commencement  as  in  Form  No.  6939.)  For  that  the  defendant  on 
the  twenty-fifth  day  of  September,  m  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  this  suit,  at  the  county 
of  Cook,  to  wit,  at  the  city  of  Chicago,  in  the  county  of  Cook  aforesaid, 
with  force  and  arms  assaulted,  debauched  and  carnally  knew  one 
Julia  Roe,  then  and  from  thence  hitherto  being  the  daughter  and 
servant  of  the  plaintiff,  whereby  the  said  Julia  Roe  became  pregnant 
and  sick  with  child  and  so  remained  for  the  space  of  nine  months  then 
next  following,  at  the  expiration  of  which  time,  to  wit,  on  the  twenty- 
eighth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight,  she,  the  said  Julia  Roe,  was  there  delivered  of 
the  child  of  which  she  was  pregnant  as  aforesaid.  By  means  of 
which  said  several  premises  she,  the  said  Julia  Roe,  from  the  day 
first  above  mentioned  hitherto,  there  became  pregnant  and  was 
unable  to  do  or  perform  the  necessary  affairs  and  business  of  the 
plaintiff  and  whereby  the  plaintiff  during  all  that  time  lost  and  was 
deprived  of  the  services  of  his  said  daughter,  and  also  by  means  of 
the  premises  aforesaid  the  plaintiff  was  obliged  and  did  necessarily 
pay  out  divers  sums  of  money  in  the  whole  amounting  to  two  hundred 
dollars  in  and  about  the  nursing  and  taking  care  of  the  said  Julia  Roe, 
his  said  daughter  and  servant,  and  in  and  about  the  delivery  of  the 
child  as  aforesaid,  to  the  damage  (^concluding  as  in  Form  No.  6939). 

Form  No.  18412.^ 

(Precedent  in  Howland  v.  Howland,  114  Mass.  517.)* 

[(Commencement  as  in  Form  No.  694^.)]* 

And  the  plaintiff  says,  that  the  defendant,  on  or  about  the  eighth 
day  of  April,  a.  d.  i87^,  debauched  and  carnally  knew  Flora  N.  How- 
land, a  minor  daughter  of  the  plaintiff,  between  the  age  oi  fifteen  and 
sixteen  years,  and  the  servant  of  the  plaintiff,  whereby  the  said  Flora 
became  pregnant  and  sick  with  child  for  a  long  space  of  time,  to  wit, 
for  the  space  of  nine  months  then  next  following,  at  the  expiration 

1.  Illinois.  —  Starr  &  G.  Anno.  Stat.  2.  See,    generally,    supra,  note  i,  p. 

(1896),  c.  83,  par.  14.  1050. 

See  also  list  of  statutes  cited  supra,  3.  It  was  held  that  the  plaintiff  was 

note  6,  p.  1049;  and,  generally,  supra,  entitled  to  maintain  his  action. 

note  I,  p.  1050.  4.  The  matter  to  be  supplied  within 

This  is  substantially  the  declaration  [  ]  will  not  be  found  in  the  reported 

in  Leuckerv.  Steileu,  89  111.  545.     Judg-  case, 
ment  for  the  plaintiff  was  affirmed. 
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of  which  time  the  said  Flora  was  delivered  of  the  child  with  which 
she  was  pregnant  as  aforesaid.  By  means  of  which  said  several 
premises  the  said  Flora  was,  for  a  long  space  of  time,  unable  to  do 
and  perform  her  duties  as  a  servant  of  the  plaintiff,  as  aforesaid,  and 
the  plaintiff  was  thereby  deprived  of  her  service,  and  was  put  to 
great  expense  on  account  of  her  said  sickness,  to  wit,  the  sum  of  one 
hundred  dollars,  and  was  occasioned  great  mental  suffering,  [to  his 
damage  two  thousand  dollars. 

Jeremiah  Mason.,  Attorney  for  Plaintiff.]^ 

Form  No.  i  8  4  1 3  .* 

(^Title  of  court  and  cause  as  in  Form  No.  5931.') 

The  plaintiff  above  named  complaining  of  the  defendant  above 
named  for  cause  of  action  alleges: 

That  at  the  times  hereinafter  mentioned  one  Flora  Farker  was  the 
daughter  and  servant  of  this  plaintiff,  and  was  a  minor  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  seventeen  years. 

That  on  the  twentieth  day  oi  June.,  one  thousand  eight  hundred  and 
ninety-eight,  and  at  divers  times  since  said  day,  at  the  city  of  Port- 
land, in  said  county  of  Multnomah,  the  said  defendant  well  knowing 
the  said  Flora  Parker  to  be  the  daughter  and  servant  of  this  plaintiff 
as  aforesaid,  then  and  there  wrongfully  and  unlawfully  contriving 
and  intending  to  injure,  disgrace  and  distress  and  wound  the  feelings 
of  this  plaintiff  and  deprive  him  of  the  services  and  assistance  and 
of  the  society  and  comfort  of  his  said  daughter,  and  to  dishonor  the 
plaintiff  and  his  family,  did  wickedly,  wilfully  and  maliciously  and 
without  the  privity  or  consent  of  this  plaintiff  entice  and  persuade 
the  said  Flora  Parker  to  have  illicit  intercourse  with  him,  the  said 
defendant,  and  did  then  and  there  debauch  and  carnally  know  her 
the  said  Flora  Parker. 

That  by  reason  of  the  aforesaid  premises  the  said  Flora  Parker 
became  pregnant  and  sick  with  child  and  has  remained  so  for  the 
period  of  about ^t'^  months  last  past;  that  during  said  time  she  has 
been  unable  to  perform  the  duties  of  her  service  and  now  is  unable 
to  perform  such  services,  and  plaintiff  has  been  thereby  deprived  of 
the  services  of  his  said  daughter  and  has  been  obliged  to  expend 
and  actually  has  expended  large  sums  of  money,  to  wit,  the  sum  of 
ttuo  hundred  dollars,  in  nursing  and  taking  care  of  the  said  Flora 
Parker  during  her  said  pregnancy  and  sickness,  and  that  the  plaintiff 
has  suffered  great  dishonor  and  distress  of  mind  and  wounded  feel- 
ings and  has  been  otherwise  and  still  is  greatly  injured,  to  his  dam- 
age in  the  sum  of  ten  thousand  dollars. 

Wherefore  {concluding  as  in  Form  No.  5931). 

Form  No.  i  8  4  1 4 .» 

(2  Rev.  Swift's  Dig.  548.) 
{Commencement  as  in  Form  No.  10663)  for  that  the  defendant,  on 

1.  The  matter  enclosed  by  [  ]  will  This  is  substantially  the  complaint 
not  be  found  in  the  reported  case.  in  Parker  v.  Monteith,  7  Oregon  277. 

2.  See,  generally,  supra,  note  i,  p.  3.  See,  generally,  supra,  note  i,  p. 
1050.  1050. 
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or  about  the  tenth  day  oi  June^  one  thousand  eight  hundred  and 
ninety-eight,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  wrongfully  and  wickedly 
debauched,  and  carnally  knew,  Julia  Roe,  then  and  still  the  daughter 
and  servant  of  the  plaintiff,  whereby  she  became  pregnant  and  sick 
with  child,  and  so  remained  and  continued  for  the  space  of  nine 
months  then  next  following,  at  the  expiration  whereof,  on  Xht.  fifth 
day  oi  January,  one  thousand  eight  hundred  and  ninety-nine,  she,  the 
sa.'id  Julia  Roe,  was  delivered  of  the  child  with  which  she  was  so 
pregnant  as  aforesaid,  by  means  of  which  she,  the  ssad  Julia  Roe,  for 
a  long  time,  to  wit,  from  the  day  and  year  first  above  mentioned  to 
the  present  time,  became  and  was  unable  to  do  or  perform  the  neces- 
sary business  and  affairs  of  the  plaintiff,  her  father  and  master  as 
aforesaid,  and  thereby  the  plaintiff  during  all  that  time  lost  and  was 
deprived  of  the  service  of  his  said  daughter  and  servant;  and  also  by 
means  of  the  premises  he,  the  plaintiff,  was  forced  and  obliged  to, 
and  did  necessarily  lay  out  and  expend  divers  sums  of  money  for 
nursing  and  taking  care  of  the  ssLid  Julia  Roe,  and  for  the  delivery 
of  her  said  child,  amounting  in  the  whole  to  the  sum  of  one  hundred 
dollars,  to  his  damage  one  thousand  doWztXS,  for  the  recovery  of  which, 
with  just  costs,  the  plaintiff  brings  suit. 
Fail  not,  (^concluding  as  in  Form  No.  10663). 

Form  No.  i  84  15.' 

(Precedent  in  Riddle  v.  McGinnis,  22  W.  Va.  255.)* 

[(^Commencement  as  in  Rorm  No.  6952)  for  that],^  whereas,  the 
said  Benjamin  McGinnis,  contriving  and  unjustly  and  wrongly  intend- 
ing to  injure  the  said  Eli  Riddle  znd  to  deprive  him  of  the  service 
and  assistance  of  Rosa  Alice  Riddle,  the  daughter  and  servant  of  him, 

the  said  Eli  Riddle,  to-wit,  on  the day  oi  January,  188I,  at  the 

county  aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  commencing  this  suit,  debauched  a:nd  carnally 
knew  said  Rosa  Alice  Riddle,  then  and  there,  and  from  thence  for  a 
long  space  of  time,  to-wit,  up  to  the  commencement  of  this  suit, 
being  the  daughter  and  servant  of  him,  the  said  Eli  Riddle,  whereby 
said  Rosa  Alice  Riddle  became  pregnant  and  sick  with  child,  and  so 
remained  and  continued  for  a  long  space  of  time,  to-wit,  for  the 
space  of  nifie  months  then  next  following,  at  the  expiration  whereof, 
to-wit,  on  the  9th  day  of  April,  iS83,  she,  the  said  Rosa  Alice  Riddle,  was 
delivered  of  the  child  with  which  she  was  pregnant  as  aforesaid,  to-wit, 
at  the  county  aforesaid.  By  means  of  which  said  several  premises, 
she,  the  said  Rosa  Alice  Riddle,  for  a  long  space  of  time,  to-wit,  from 
the  day  and  year  first  above  mentioned  hitherto,  became  and  was 
unable  to  do  or  perform  the  necessary  affairs  and  business  of  Eli 
Riddle,  so  being  her  father  and  master  as  aforesaid,  and  thereby  he, 

1.  IVest  Virginia.  —  Code  {1899),  c.  2,  This  is  the  second  count  in  the 
103,  §  I.        *  declaration  and  was  held  sufficient. 

See  also  list  of  statutes  cited  supra,  3.  The  matter  enclosed  by  and  to  be 
note  6,  p.  1049;  ^"d,  generally,  supra,  supplied  within  [  ]  will  not  be  found 
note  I,  p.  1050.  in  the  reported  case. 

1060  Volume  16. 


i  84 1 5.  SED  UCTION.  18416. 

said  Eli  Riddle,  during  ail  that  time  lost  and  was  deprived  of  the 
service  of  his  said  daughter  and  servant,  to-wit,  at  the  county  afore- 
said; and  also  by  means  of  the  said  several  premises,  he,  the  said 
Eli  Riddle,  was  forced  and  obliged  to  and  did  necessarily  pay,  lay 
out  and  expend  divers  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to-wit,  the  sum  of  yf/yy  dollars,  in  and  about  the 
nursing  and  taking  care  of  said  Rosa  Alice  Riddle,  his  said  daughter 
and  servant,  and  in  and  about  the  delivery  of  the  said  child,  at  the 
county  aforesaid,  to  the  damage  of  the  said  Eli  Riddle  five  thousand 
dollars.     And  therefore  he  brings  his  suit,  etc. 

Y/eremiah  Mason,  P.  Q.]i 

2.  Plea.2 

Form  No.  1 8  4  i  6  .* 

(^Title  of  court  and  cause  as  in  Form  No.  15219.) 

And  the  said  deitnddint,  hy  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  force  and  injury  when,  etc.,  and  says:  that  he  is  not 
guilty  of  the  said  supposed  trespass  above  laid  to  his  charge  or  any 
or  either  of  them  in  manner  and  form  as  the  plaintiff  has  above 
thereof  complained  against  him:  And  of  this  the  defendant  puts 
himself  upon  the  country,  etc. 

Jeremiah  Mason,  Attorney  for  Defendant. 

1.  The  matter  enclosed  by  [  ]  will  the  plaintiff  being  material,  the  de- 
not  be  found  in  the  reported  case.  fendant  must  in  his  answer  either  ad- 

2.  Bequisites  of  Answer  or  Plea,  Gener-  mit  or  deny  it  specifically  or  state  some 
ally.  —  For  the  formal  parts  of  an  reason  for  not  so  doing.  Gover  f.  Dill, 
answer  or  plea   in   a  particular  juris-  3  Iowa  337. 

diction  see  the  titles  Answers  in  Code  Denying  that  Woman  was  Unmarried. 

Pleading,  vol.  i,  p.  799;  Pleas,  vol.  13,  —  The  allegation  in  the  petition  that  at 

p.  gi8.  the  time  of  the  seduction   the  female 

General  Issue.  —  The  plea  of  not  guilty  was  unmarried  is  a  material  allegation, 

puts  in  issue  both  the  fact  of  seduction  The   defendant    must    in    his   answer 

and  the  fact  of  the  person  seduced  being  either  admit  or  deny  it  specifically  or 

a   servant  of  the  plaintiff.      White    n.  state  some  particular  reason  for  not  so 

Murtland,  71  111.  250.  doing.     Cover  v.  Dill,  3  Iowa  337. 

Chastity  of  Female.  —  The  allegation  3.  See,  generally,  supra,  note  2,  this 

in  the  petition  of  previous  chastity  of  page. 
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SENTENCE  AND  JUDGMENT  IN 
CRIMINAL    CASES. 

Se€  the  title  JUDGMENTS  AND  DECREES,  vol.  lo,  p.  645. 


SEPARATE   TRIAL. 

I.  Motion  for,  1062. 
II.  Affidavit,  1063. 
III.  Order  Granting,  1065. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  to  Divide  an  Action  into  Several,  see  the  title 
SEVERANCE. 

I.  Motion  for.i 


1.  For  the  formal  parts  of  a  motion  in 
a  particular  jurisdiction  see  the  title 
Motions,  vol.  12,  p.  938. 

Precedents.  —  In  Ballard  v.  State,  31 
Fla.  266,  the  defendants  moved  for  a 
severance  on  the  following  grounds: 

1st.  That  Lawrence  Ballard  was  ready 
for  trial,  and  insisted  upon  being  tried, 
and  was  not  able  to  give  bail  required 
by  the  court,  and  that  Lott  M.  Ballard 
was  not  then  ready  for  trial; 

2d.  That  the  defenses  of  the  sepa- 
rate parties  were  antagonistic,  as  Lott 
would  admit  the  homicide  on  his  part 
in  self-defense,  and  Lawrence  would 
deny  it  on  his  part; 

3d.  Important  evidence  for  the  jus- 
tice of  the  cause  would  be  excluded  on 
a  joint  trial,  and  be  admitted  on  a 
severance; 

4th.  The  evidence  which  would  be 
given  directly  against  one  of  the  de- 
fendants would  be  prejudicial  to  the 
cause  of  the  other  if  they  should 
be  rried  jointly. 

The  motion  was  supported  by  an 
affidavit  of  the  defendant  stating  that 
the  facts  set  forth  in  the  above  motion 


were  true. 
The  motion  was  denied,  and  it  was 


held  that  the  granting  of  the  motion 
was  in  the  discretion  of  the  trial  court. 
In  State  v.  Ducote,  43  La.  Ann.  185, 
the  grounds  of  the  motion  of  one  of  the 
defendants  were  as  follows: 

1.  That  his  defense  was  entirely  an- 
tagonistic to  that  of  his  co-defendants. 

2.  That  he  was  informed  that  the  dis- 
trict attorney  intended  to  establish  a 
confession  by  both  of  his  co-defendants, 
which  would  prove  prejudicial  to  his  de- 
fense. 

The  application  was  refused,  and  it 
was  held  that  the  court  had  not  abused 
its  discretion.  ^ 

In  Com.  V.  Bingham,  158  Mass.  169, 
the  defendant  Bingham  moved  that 
"the  trial  of  these  two  defendants  be 
separated,  and  that  the  defendant  Bing- 
ham be  permitted  to  go  to  trial  alone, 
upon  the  ground  that  evidence  v/ill 
necessarily  be  admitted  in  the  prosecu- 
tion or  defense  of  the  A^i^nAsiViX. Brig^s 
which,  though  inadmissible  on  the 
trial  oi  Bingham  alone,  will,  if  the  joint 
trial  be  allowed,  unavoidably  reach  the 
ears  of  the  jury  to  the  fatal  prejudice 
of  the  defendant  Bingham,  whereby  his 
constitutional  right  to  trial  by  jury  will 
be  violated."     The  motion  was  denied, 
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Form  No.  184  17.' 

Suffolk,  ss.  Superior  Court. 

Commonwealth  of  Massachusetts  \ 
against  V 

John  Doe  and  Richard  Roe.       ) 

Motion  for  Separate  Trial. 

And  now  comes  the  defendant  John  Doe,  in  the  above  entitled 
cause,  by  his  attorney,  and  moves  the  court  that  the  trial  of  the  two 
defendants  in  this  cause  be  separated,  and  that  the  defendant  John 
Doe  be  permitted  to  go  to  trial  alone,  for  the  reason  that  evidence 
will  necessarily  be  admitted  in  the  prosecution  or  defense  of  the 
defendant  Richard  Roe  which,  though  inadmissible  on  the  trial  of 
John  Doe  alone,  will,  if  the  joint  trial  be  allowed,  unavoidably  reach 
the  ears  of  the  jury  to  the  fatal  prejudice  of  the  defendant /tTy^^Z?^;^, 
whereby  his  constitutional  right  to  trial  by  jury  will  be  violated. 

By  his  Attorney,  Jeremiah  Mason. 

II.  AFFIDAVIT.^ 


and  on  appeal  it  was  held  that  the 
granting  or  denying  the  motion  was  a 
matter  in  the  discretion  of  the  trial 
court. 

1.  See,  generally,  supra,  note  i,  p. 
1062. 

2.  Necessity  of  Affidavit.  —  The  appli- 
cation for  a  separate  trial  must  be  sup- 
ported by  affidavit.  Mitchell  v.  State, 
92  Tenn.  668. 

For  the  formal  parts  of  an  affidavit  in 
a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

Precedents.  —  In  Morrow  v.  State,  14 
Lea  (Tenn.)  475,  the  affidavit  of  the  de- 
fendant William  Morrow  stated  in  sub- 
stance that  he  was  jointly  indicted  with 
his  co-defendants  —  he  as  principal  and 
they  as  accessories  before  the  fact  —  for 
the  murder  of  the  deceased,  one  James 
Brown  (colored);  that  to  convict  the 
affiant  of  the  murder  the  state  would 
rely  upon  confessions  to  which  wit- 
nesses had  sworn  and  would  swear  had 
been  made  by  said  affiant  to  them  to  the 
effect  that  he  had  acknowledged  and 
confessed  said  murder  to  them,  and  in 
said  acknowledgment,  or  confession, 
gave  his  reasons  for  doing  the  same; 
that  said  Brown  had  attempted  a  rape 
upon  Mrs.  Bellamy,  the  wife  of  his  co- 
defendant;  that  affiant  desired  the  testi- 
mony of  his  sister  to  prove  that  the  said 
Brown  did  make  such  an  assault  or 
attempt  a  short  time  before  the  alleged 
killing  by  him;  and  that  his  co-defend- 
ant, Bellamy,  and  his  wife,  the  sister 
of  said  affiant,  communicated  said  fact 
of  said  assault  to  him  immediately  after 


the  happening  of  the  same,  and  im- 
mediately before  the  alleged  killing  of 
said  Brown ;  and  also,  by  said  co-de- 
fendant, Bellamy,  that  his  wife  had 
immediately  communicated  the  fact  of 
said  assault  having  been  made  upon 
her  to  him  as  soon  as  she  had  oppor- 
tunity to  see  him,  and  the  effect  of  said 
assault  upon  her,  and  that  he  could 
prove  these  facts  by  no  other  witness 
known  to  him,  and  unless  a  severance 
of  the  trial  was  had  he  might  be  de- 
prived of  the  benefit  of  said  testimony, 
either  as  to  an  acquittal  of  said  crime 
or  determining  the  degree  thereof;  that 
the  state  would  rely  as  against  his  co- 
defendants  upon  certain  alleged  con- 
fessions  which  witnesses  would  swear 
were  made  by  each  of  said  co-defend- 
ants to  them,  which  were  not  made  in 
the  presence  and  hearing  of  said  affiant, 
and  the  necessary  effect  of  the  same 
upon  a  joint  trial  would  be  to  prejudice 
affiant,  although  incompetent  as  evi- 
dence against  him. 

It  was  held  in  this  case  that  the  trial 
court  erred  in  not  granting  a  severance. 

In  Morrow  v.  State,  14  Lea  (Tenn.) 
475,  the  affidavit  of  the  defendant 
Ransom  Morrow  stated  in  substance 
that  the  state,  in  order  to  establish  said 
murder,  would  rely  upon  certain  al- 
leged confessions  of  William  Morrow, 
not  made  in  his  presence,  that  he,  said 
William  Morrow,  killed  the  deceased, 
and  which  said  confessions  included 
statements  that  said  affiant  counseled 
him  to  do  so;  and  that  said  alleged 
confessions,    while   not   competent   as 
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'inois,  \ 


Form  No.  i  8  4  i  8  .> 

State  oi  Illinois^ )  In  the  Circuit  Court, 

CV?^/^  County.       \     '     September  Term,  a,  d.  \Z99. 

The  People  of  the  State  of  Illinois 

against  [•  Indictment  for  Robbery. 

John  Doe,  Richard  Roe  and  Samuel  Short. 
State  of  Illinois, 
Cook  County. 

John  Doe,  one  of  the  above  named  defendants,  being  duly  sworn 
on  his  oath,  states  that  he  is  entitled,  upon  the  trial  of  the  said 
indictment,  to  make  ten  peremptory  challenges  of  jurors,  as  is  also 
each  of  the  said  defendants;  that  it  is  not  expedient  or  safe  for  him 
to  join  with  the  other  defendants  in  their  peremptory  challenges,  or 
in  the  defenses  which  they  will  make  upon  the  trial  of  said  indict- 
ment; that  the  defense  which  this  defendant  will  make  upon  the  trial 
of  said  indictment  will  be  a  different  defense  from  that  which  will  be 
made  by  the  other  defendants,  as  he  is  informed  and  believes;  that 
this  afifiant  fully  expects  that  the  evidence  will  show  that  if  any  such 
crime  was  ever  committed,  the  other  defendants  were  guilty  of  hav- 
ing committed  the  same,  and  not  this  affiant;  this  affiant  does  further 
state  that  a  great  prejudice  and  bias  of  mind  exists  in  the  minds  of  the 
inhabitants  of  said  county  against  the  said  defendants,  and  a  general 
belief  that  they  are  guilty  of  the  several  crimes  charged  against  them 
in  the  said  indictment;  this  affiant  states  that  for  the  reasons  afore- 
said he  is  advised  by  his  counsel,  and  believes  true,  that  he  cannot 
have  a  fair  and  impartial  trial  jointly  with  the  other  defendants. 

John  Doe. 

Sworn  and  subscribed  to  before  me  this  twentieth  day  of  September, 
A.  D.  \Z99.  Calvin  Clark,  C\erk. 

evidence    against    him,    would    neces-  advise  or  in  any  manner  procure  him 

sarlly,    upon   a   joint    trial,    prejudice  to  kill  said  deceased.   Brown;  that  he 

him  in  the  minds  of  the  jury;  that  said  knew  of  no  other  person  by  whom  he 

Brown,  a  negro,  did,  immediately  be-  could  prove  these  facts,  and  without  a 

fore  the  killing,  make  an  assault  with  severance  he  was  advised  that  he  would 

intent  to  commit  a  rape  upon  affiant's  be  deprived  of  said  testimony, 

daughter,    who   was   the    wife    of    his  It  was  held  in  this  case  that  the  trial 

co-defendant    Bellamy,  and    this    fact  court  erred  in  not  granting  a  severance, 

could  be  proved  only  by  said  co-defend-  In  Reed  z/.  State,  11  Tex.  App.  509, 

ant   Bellamy    and   his   said    wife,  the  under  the  former  Texas  statute,  an  afB- 

daughter  of  said  affiant,  and  without  a  davit  was  held  sufl5cient  which  was  as 

severance  affiant  was  advised  that  he  follows: 

could  not  have  the  benefit  of  said  testi-  "  Personally     appeared    before     me 

mony;  that  he  could  also  prove  by  said  CAas.    Reed,    one    of    the    defendants, 

witness  that  he  was  informed,  imme-  who,  after  being  duly  sworn,  says  that 

diately   after   it   occurred,  of   said    at-  he  verily  believes  that  there  is  no  evi- 

tempted  rape  upon  his  said  daughter,  dence  against  Amanda  White,   who  is 

It  was  held  in  this  case  that  the  trial  jointly  indicted  with  him,  and  that  her 

court  erred  in  not  granting  a  severance,  evidence    is    material   for  his  defense; 

In  Morrow  v.  State,  14  Lea  (Tenn.)  therefore   he   asks   the  court  to  grant 

475,  the  affidavit  of  the  defendant  Bei-  him  a  severance  and  Uy  Amanda  White 

lamy  stated  that  he  did   not   counsel,  first;  which  severance  is  asked  for  the 

advise  or  in  any  manner  procure  Will-  purpose  of  procuring  her  evidence  in 

iam   Morrow  to  commit  said  murder,  his  defense." 

and  that  he  could  prove  by  said  William  l.This  is  substantially  the  affidavit 

Morrow  that  he  did  not  either  counsel,  in   Maton  v.  People,  15   111.  536.     The 
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III.  ORDER  Granting.^ 

Form  No.  i  8  4  1 9  . 

State  of  Missouri  ) 

against  v  Indictment  for  Larceny. 

y^An  Doe  and  Richard  Roe.  ) 

Now  at  this  day  comes  the  defendant,  John  Doe,  by  his  attorney, 
and  files  a  motion  for  a  separate  trial  herein,  and  the  court  being 
fully  advised  of  and  concerning  the  motion  doth  order  and  determine 
that  the  same  be  sustained,  and  the  court  doth  further  order  that 
the  said  defendant  John  Doe  be  first  tried. 

Form  No.  18420.' 

June  10,  i899. 
The  State  of  Texas        J 

against  >  No.  600. 

John  Doe  and  Richard  Roe.  ) 

This  day  this  cause  was  called  and  the  state  appeared  by  its  dis- 
trict attorney  and  the  defendants  appeared  in  person  in  open  court, 
and  the  said  defendant  y<?-^«  Z>^^  requests  that  he  be  allowed  to  sever 
from  his  co-defendant  Richard  Roe  in  the  trial  of  this  cause,  and  said 
request  is  here  now  granted  by  the  court,  and  the  said  defendants 
having  agreed  that  the  defendant  Richard  Roe  shall  first  be  placed 
upon  trial,  it  is  ordered  by  the  court  that  the  trial  of  this  cause  pro- 
ceed as  to  the  said  defendant  Richard  Roe  alone  {or,  in  case  of  the 
failure  of  defendants  to  agree  upon  the  order  in  which  they  are  to  be  triedy 
say:  "and  the  defendants  having  failed  to  agree  upon  the  order  in 
which  said  defendants  shall  be  tried,  the  court  directs  that  the 
defendant  yi?/^«  Doe  shall  be  first  tried  "). 

motion  in   that  case  was  denied.     On  Now,  at  this  day,  comes  the  defend- 

appeal,  it  was  held  that  the  granting  of  ant  Charles  H.  Peck,  by  his  attorney, 

the  motion  was  discretionary  with  the  and  files  a  motion  for  a  separate  trial 

trial   court,  but   that  the  court  might  herein." 

properly  have  allowed  a  separate  trial  Afterwards,  on  the  twenty-fifth  day 
upon  the  afl5davit.  of    October,    1882,    the    following  pro- 
See,  generally,  supra,  note  2,  p.  1063.  ceedings   were  had   in    said   cause,  to 
1.  For  the  formal  parts  of  an  order  in  wit: 
a  particular   jurisdiction  see  the  title  "Now,  at  this  day,  the  court,  being 
Orders,  vol.  13,  p.  356.  fully  advised   of   and   concerning   the 
Precedent.  —  In  Engelkez'.  Chouteau,  motion    for    separate    trial    as   to   de- 
98  Mo.  629,  the  order  granting  a  sepa-  fendant    Charles  H.  Peck,    doth   order 
rate  trial  is  set  out  as  follows:  and   determine  that  the  same  be  sus- 
"  State  of  Missouri  1  tained." 

vs.                    ^„  ^  /-u,,„.   r.(  2.    Texas.— Co^Q  Crim.  Proc.  (1895), 


Bernard H.  Engelke,  K  ^^  Charge   of     ^^^^    ^^^  ^^g 
Edward  P.  Barrett  \      <-onspiracy.  jj^j^  j^  substantially  the  form  of  order 

and  Charles H.  Peck.  J  set  out  in  Willson's  Cr.  F.  331. 


SEPULTURE. 

See  the  title  DEAD  BODIES  AND  CEMETERIES,  vol.  5,  p.  1030. 
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REJOINDERS  AND  SUBSEQUENT  PLEADINGS. 

At  common  law,  17477. 

Commencement,  17456,  IT^TJ. 

Conclusion,  17457,  17458,  17478,  17479. 

In  general,  17456. 

In  the  various  states,  17459-17476. 

Rebutter,  174S1. 

Rejoinders,  17456-17476. 

Surrebutter  similiter,  17482. 

Surrejoinders,  17477-17480. 

Under  statute,  17480. 
RELATORS  —  Cross-Reference. 
RELEASE. 

Answer,  17495-17502. 

Covenant,  17488. 

Duress,  17510. 

Fraud,  17511. 

Impeaching  consideration,  17509. 

In  action  for  personal  injuries,  17500,  17501. 

In  assumpsit,  17483-17487. 

In  general.  17483,  17495.  17503. 

Non  e^t  factum,    17503,  17504. 

On  the  case  for  personal  injuries,  17490. 

Plea,  17483  et  seq. 

Plea  or  answer,  17483  et  seq. 

Puis  darrein  continuance ,  17491. 

Receipt  in  full,  17492. 

Rejoinder,  17512-17514. 

Release  set  up  in  reply  was  given  under  duress,  17513. 

Release  was  given  for  consideration,  17512. 

Release  was  obtained  by  fraud,  17505. 

Release  was  obtained  fairly,  17514. 

Replication,  17503-17505. 

Replication  or  reply,  17503-17511. 

Reply,  17509-17511. 

Scires  facias,  17489. 

Statutory  forms,  17493,  17494,  17506-17508. 

Subscription  to  capital  stock,  174S7. 

Sureties  on  administrator's  bond  were  released  by  order  of  court,  that,  17503. 

Surrejoinder  denying  allegation  of  consideration  in  rejoinder,  17515. 

Usury,  17486. 
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RELIEF —  Cross-Reference. 
RELIGIOUS  SOCIETIES. 

By  minister,  17526-17530. 

Damages  for  ejectment  from  parsonage  and  for  conversion  of  goods,  17526. 

Decree,  17521. 

Dissolution,  17516,  17517. 

In  general,  17523. 

Judgment,  17517. 

Mortgaged  premises,  17518,  17519. 

Order,  17519. 

Petition,  17516,  17518,  17520. 

Proceedings  against  religious  society,  17523-17530. 

Proceedings  by  religious  society,  17516-17522. 

To  compel  church  to  fulfil  covenant  relating  to  assignment  of  church  pew, 
17523,  17524. 

To  get  title  to  church  premises  held  as  security  for  advances  which  have 
been  paid,  17522. 

To  recover  legacy,  17520,  17521. 

To  recover  property  transferred  on  condition  that  church  should  be  built 
upon  it,  which  condition  has  not  been  fulfilled,  17525. 

Writ  of  mandamus  to  compel  association  to  open  church  to  him,   17527- 
17530. 
REMAND  —  Cross-Reference. 
REMITTITUR  —  Cross-Reference. 

REMOVAL  OF  CAUSES. 

Affidavit   for  removal  on  ground  of  prejudice  or  local   influence,    17545, 

17546. 
Affidavit  opposing  motion,  17563,  17564. 
Affidavit  supporting  motion,  17559-17562. 
Answer,  17549.  I7550- 

Application  for  removal  was  made  too  late,  that,  17559. 
Attorney  for  defendant,  by,  17564. 
Bond  for  removal,  17547,  17548. 
By  all  defendants  jointly,  17536-17538- 
By  one  or  more  of  several  defendants,  17539    17540- 
Defendant,  by,  17563. 

Denying  existence  of  prejudice  or  local  influence,  17560-17562. 
Denying  motion,  17565. 
Denying  petition  for  removal,  17551. 
Granting  motion,  17566. 
Granting  petition  for  removal,  17552-17554. 
In  general,  17531.  17545. 
Motion  to  remand,  17558. 
Notice  of  motion  for  removal  of  cause  from  state  to  federal   court,  17543, 

17544- 
Notice  of  motion  to  remand,  17556,  17557. 
On  ground  of  diverse  citizenship.  17536-17541. 
On  ground  of  prejudice  or  local  influence,  17542. 
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REMOVAL  OF  CAUSES  —  C^mZ/wmc-o'. 

On  ground  that  constitution  and  laws  of  the  United  States  are  involved, 
17531-17534- 

Order,  I755i-i7555,  18565-18567. 

Petitioner  a  receiver  of  national  bank,  17534. 

Petition  for  removal  of  cause  from  state  to  federal  court,  17531  et  seq. 

Proceedings  against  officers  acting  under  revenue  laws  of  the  United  States, 
17535- 

Proceedings  to  remand  removed  cause  to  state  court,  17556-17566. 

Setting  out  facts  showing  prejudice,  17546. 

State  court,  by,  17552,  17553. 

Stay  of  proceedings  in  state  court,  17555. 

That  at  time  petition  for  removal  was  filed  judgment  has  been  rendered  in 
the  state  court,  17550. 

That  defendant  is  a  corporation  of  the  state  where  suit  was  brought,  17549. 

Under  patent  laws,  17532. 

Under  revenue  laws,  17533. 

United  States  court,  by,  17554. 

Where  controversy  is  separable,  17541,  17542. 

Where  controversy  is  single,  17536-17540. 
REMOVAL  OF   C\JQ\5Ti  —  Crois-Reference. 

RENDITION  AND  ENTRY  OF  JUDGMENT  — Crwj..ff<r/>r^»f^. 
RENT  —  Cross-Reference. 
REOPENING  Zh^'^— Cross-Reference. 

REPLEADER. 

Judgment  record  on  repleader,  17569. 
Rule  for  repleader,  17568. 

REPLEVIN,  CLAIM  AND  DELIVERY. 
Affidavit.  17570  (?;  Jd-jT.,  17700. 
Affidavit  of  claimant,  17717-17719. 

Alleging  cause  of  detention  by  defendant,  17570-17577,  17594-17597. 
Assessing  value  of  property,  and,  17780. 
Assignor  of  plaintiff,  from,  17733. 
Avowry,  17748-17756. 
Avowry  or  cognizance,  17749-17752. 
Bailee  or  lessee  of  plaintiff,  from,  17734. 
Bond  of  claimant,  17720. 

Bond  of  indemnity  by  plaintiff,  17722,  17723. 
Bond  of  plaintiff,  17606-17641. 
Cattle  taken  damage  feasant,  17771. 
Claiming  lien  under  chattel  mortgage,  17744- 
Claim  of  property  by  defendant,  17698-17715. 
Claim  of  property  by  third  person,  17716-17723. 
Cognizance,  17752,  17757,  17758. 
Collector  of  taking  for  tax,  by,  17750. 
Command  to  take  body  of  defendant,  with,  17801. 
Complaint,  declaration  or  petition,  17724  et  seq. 
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Befeiences  Indicate  INDEX.  the  Ifomber  of  Form. 

REPLEVIN,  CLAIM  AND  DELIVERY  —  Continued. 

Complaint  or  petition  serving  as  aflSdavit  and  complaint  or  petition,  17746, 

17747. 
Concealment  or  disposal  by  defendant,  17695. 
Court  of  record,   in,   17570-17593,    17606-17627,    17649-17664,    17683-17688, 

17746,  I 7789-1 7796. 
Execution,  17789,  17801. 

Exempt  property  has  been  seized  on  execution,  where,  17592,  17593,  17603. 
Exempt  property  was  seized  under  process,  where,  17736,  17737. 
Damage  feasant,  17755,  17756. 
Damages  for  the  taking  and  detaining,  for,  17796, 
Defendant  derived  possession  innocently,  where,  17738. 
.  Defendant,  for,  17781-17783,  177S5. 
Defendant  was  not  agent  or  bailiff,  that,  17757. 
Delivery  of  property  to  plaintiff,  17683. 

Depositor  claiming  bank-book  held  by  savings  bank,  17745. 
Distress  for  rent,  17753,  17754. 
Fraudulent  concealment  by  defendant,  17696. 
General  owner,  by,  17724-17742. 
Goods  attached,  for,  17681. 
In  general,   17570,   17681,   17724.  17728,   17735.   17748,   17763,  17778,   17779, 

17784,  17797. 
Innkeeper  for  keeping  horse,  by,  17774. 
Judgment,  17784-17788. 

Judgment  for  defendant,  upon,  17792,  17793. 
Judgment  for  plaintiff,  upon,  17789-17791. 
Justice's   court,  in,   17594-17605,    17628-17641,    17665-17680,    17688,    17747, 

17797-17801. 
Justification,  17765-17771. 
Lien  on  property  by  defendant,  17772-17774. 
Magistrate,  by,  16647,  17648. 
Moneys  advanced,  for,  17772. 
Nominal  damages,  for,  17783.  ' 

Non  cepit,  17759. 
Non  detinet,  17760. 

None  of  the  property  is  found,  where,  17687. 
No  rent  in  arrear  as  to  part  tender  as  to  residue,  17758. 
Not  alleging  cause  of  detention  by  defendant,  17578-17587,  17598-17602. 
Notice  of  claim,  17698,  17699. 
Notice  of  exceptions  to  sureties,  17642. 
Notice  of  justification  of  sureties,  17643. 
Notice  to  officer  by  claimant,  17716. 
Notice  to  officer  to  file  return,  17682. 
Notice  to  plaintiff  of  claim  by  third  person,  17721. 
Original    possession   by   defendant   was  lawful,   but  detention   unlawful, 

where,  I7735-I7742,  17744,  17745- 
Part  of  rent  is  paid,  where,  17749. 
Plaintiff,  by,  17644-17646. 
Plaintiff  claims  as  bailee  for  hire,  where,  17588. 
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REPLEVIN,  CLAIM  AND  DELIVERY  — G7«/m«f</. 
Plaintifif  claims  as  lessee,  where,  17589. 
Plaintiff  claims  as  pledgee,  where,  17590. 
Plaintiff  claims  under  a  special  agreement,  where,  17591. 
Plaintiff  copartner  with  defendant,  17764. 
Plaintiff,  for,  17779,  17780,  17784. 
Plea  of  jurisdiction,  to,  17775,  17776. 
Plea  of  property  in  defendant  or  third  person,  to,  17777. 
Plea  or  answer  to  declaration,  complaint  or  petition,  17759-17774. 
Plea  to  avowry  or  cognizance,  17753-17758. 

Possessory  warrant  for  property  and  arrest  of  defendant,  for,  17604. 
Praecipe,  17605. 

Property  has  been  appraised,  where,  17689-17691. 
Property  has  been  removed  and  cannot  be  found,  where,  17697. 
Property  has  not  been  appraised,  where,  17692-17694. 
Property  in  defendant  and  plaintiff,  17763,  17764. 
Property  in  defendant  or  third  person,  17761,  17762. 
Property  is  claimed  by  third  person,  where,  17684,  17685. 
Property  is  not  taken,  where,  17695-17697. 
Property  is  redelivered  to  defendant,  where,  17686. 
Property  is  taken,  where,  17689-17694. 

Property  was  obtained  under  a  fraudulent  purchase,  where,  17739,  17740* 
Property  was  wrongfully  taken,  where,  17728-17734,  17743. 
Redelivery  bond.  17701-17715. 
Rent,  for,  17748-17757. 
Replication  or  reply,  17775-17777. 
Requisition,  17644-17648,  17683-17688. 
Return  of  officer,  17682-17697. 
Return  of  property,  for.  17781. 
Return  of  property  or  its  value,  for,  17786-17793. 
Return  of  property  or  recovery  of  value  and  damages,  for,  17782. 
Return  of  property  to  defendant  with  command  to  take  body  of  plaintifif, 

for.  17794, 17795. 
Return,  the,  17683-17697. 
Services  and  expenditures,  for.  17773. 
Special  owner,  by,  17743-17745. 

Taking  and  impounding  cattle  damage  feasant,  of,  I775I- 
Tax  duplicate,  under,  17770. 

Transfereeof  lessee  of  property  after  default  in  payment  of  rent,  where,  17741- 
Verdict,  17778-17783. 
Warehouseman,  against,  17742. 
Writ  of  attachment,  under,  17765,  17766. 
Writ  of  execution,  under,  17767-17770. 
Writ  or  order  of  delivery,  17649-17681. 

REPLEVIN,  CLAIM  AND  PROPERTY. 

Writ,  to,  17689-17697. 
REPLICATIONS  AND  REPLIES. 
At  law,  17802  et  sea. 
Commencement,  17802-17807. 
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REPLICATIONS  AND  REPLIES—  C<7«ft««^«^. 
Complete  forms,  17835-17846. 
Conclusion,  17808-17815. 
De  injuria  sua  propria  residua  causa,  1 7839. 
Formal  part^,  17802-17834. 
General  replication.  1 7847-17866. 
In  assumpsit,  17840. 
In  equity,  17847  17866. 
In  general,  17802,  17835,  17847,  17869. 

In  the  various  states,  17816-17834,  17848-17865,  17870-17895, 
In  trespass,  17841-17846. 
New  assignment,  17839-17846. 
Notice  of  motion  to  compel  reply,  17867. 
Order  directing  reply,  17868. 
Replication  de  injuria,  17835-17839. 
Replications,  i-jio2  et  seq. 
Replies,  17867-17895. 
Special  replication,  17866. 
The  reply,  17869-17895. 

REPORT  AND  CASE  MADE. 

As  to  effect  of  covenant  of  renewal  in  lease,  17896. 

As  to  right  to  restrain    sewer  commissioners   from   disconnecting  sewer, 

17897- 
As  to  whether  a  certain  instrument  took  effect  as  a  codicil  of  a  will,  17898. 
In  general,  1789S. 
Whether  witnesses  signed  in  presence  of  testatrix,  17899. 

R'EP\]G'tih]^C\  —  Cross-Reference. 
REQXJISITIO'H  —  Cross-Reference. 
RESCISSION,  CANCELLATION,  AND  REFORMATION. 

Account  stated,  of,  17900. 

Agreement  by  which  lessee  gave  up  remainder  of  his  lease,  17906. 

Agreement  to  purchase  land,  17905. 

Answer,  17920. 

Bill,  complaint  or  petition,  17900-17919. 

Bill  of  exchange  accepted  for  accommodation,  17907. 

Cancelling  mortgage,  17922,  17923. 

Confirming  report  of  referee,  17924. 

Contract,  of.  17908,  17909. 

Decree  or  judgment,  17922-17924. 

Deed  of  conveyance,  of,  17910-17914,  17901-17903. 

Ground  of  fraud,  on,  17908,  17910-17912. 

Ground  of  mistake,  on,  17909,  17913. 

Ground  of  undue  influence,  17914. 

Lease,  of.  17904. 

Mortgage,  of,  17915,  17916. 

Promissory  note  and  transfer  of  shares  of  stock,  of,  17917. 

Reformation,  for,  17900-17904. 

Report  of  referee,  17921. 

1072  Volume  16. 


Beferences  Indicate  INDEX.  the  ITomber  of  Form. 

RESCISSION,  CANCELLATION.  AND  REFORMATION  — Ct^wftww^rf. 

Rescission  or  cancellation,  17905-17919. 

Sale  of  real  estate  for  want  of  title  in  vendor,  of,  17918. 

Subscription  to  stock  of  a  corporation,  of,  17919. 
RESCUE —  Cross- Reference. 
RESERVED  CASE.—  Cross.Reference. 
RESISTING  OYFICER—  Cross-Re/erence. 
RES  ]\]DlCA.i:\—Cross-Iieferettce. 
RESTITUTION. 

Affidavit  supporting  motion  for  restitution,  17927. 

In  general,  17929. 

Notice  of  motion  for  restitution,  17925-17828. 

Of  lands  taken  possession  of  under  writ  of  habere  facias  possessioDem,  17930. 

Order  of  restitution,  17928. 

Petition  for  restitution,  17926. 

Writ  of  restitution,  17929,  17930. 

RESTRAINING  ORXiEK  —  Cross-Re/erence, 
RETRAXIT. 

Judgment  of  retraxit,  17932. 

Plea  of  judgment  of  retraxit  in  former  actioa  for  same  cause,  17933. 

Retraxit,  17931. 

KETUYLii  OY  ^KIT  —  Cross-Re ference. 

REVENUE  LAWS  AND  OFFICERS. 

Brewer  or  other  person  selling  or  removing  beer  in  packages  with  twice 

used  stamps  thereon,  17950. 
Buying.receiving  and  having  in  possession  cigars  on  which  tax  had  not  been 

paid,  17945- 
Carrying  on  business,  17946-17948. 
Civil  action,  17934-17941. 
Concealing  liquors  on  which  tax  had  not  been  paid  and  which  had  been 

removed  to  a  place  other  than  a  distillery  warehouse,  17954. 
Criminal  prosecution,  17942-17954. 
Distiller  with  intent  to  defraud  government  of  taxes  on  spirits  distilled,  of, 

17948. 
Distilling  on  prohibited  premises,  17949. 
Emptying  distilled  spirits  from  cask,  on,  17951. 

Facilitating  transportation  after  importation  of  smuggled  goods,  17944. 
Failing  to  deface  or  destroy  revenue  stamps,  17951,  17952. 
For  forfeiture  of  property  on  which  duty  or  tax  has  not  been  paid,  17935- 

17941. 
Information.  17935-17938. 
In  general,  17943. 
Judgment,  17941. 
Monition,  17939. 

Notice  of  seizure  of  property  and  of  hearing  on  information,  17940, 
Petition  by  revenue  collector,  unlawfully  detained  in  custody  for  refusing 

to  produce  records  of  office,  for  writ  of  habeas  corpus,  17955- 
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REVENUE  LAWS  AND  OFFICERS  —  C<?«/J««<f^. 
Removed  from  cask,  17952. 
Removing  liquors  on  which  tax  had  not  been  paid  to  a  place  other  than  a 

distillery  warehouse,  17953. 
Resisting  custom  officer,  17942. 
Smuggling  goods  subject  to  duty,  17943,  17944. 
To  recover  salary  as  acting  revenue  collector,  17934. 
Under  custom  laws,  17935,  17936. 
Under  internal  revenue  laws,  17937,  17938. 
Violation  of  custom  laws,  for,  17942-17944. 
Violation  of  internal  revenue  laws,  for,  17945-17954. 
Without  payment  of  required  tax,  17946,  17947. 

REVIEW,  ACTION  OR  WRIT  OF. 

Bond  to  stay  execution  pending  the  petition,  17964. 

Complaint  to  review  judgment,  17956,  17957. 

Failure  of  petitioner's  attorney  to  enter  an  appearance,  for,  17960. 

Failure  of  petitioner's  attorney  to  notify  him  that  the  suit  was  ready  for 
trial,  for,  T7961. 

Failure  to  make  service  on  petitioner,  for,  17962. 

For  error  apparent  in  the  record,  17956. 

For  new  matter  arising  since  the  judgment,  17957. 

In  general,  17960. 

Order  granting  writ  of  review,  17965. 

Petition  to  review  judgment,  17958-17963. 

Where  a  suggestion  of  bankruptcy  was  entered  in  the  suit  before  the  judg- 
ment, 17959. 

Where  judgment  went  by  default,  17960-17962. 

Where  petitioner  lost  his  right  to  appeal,  17958. 

Where  the  granting  of  the  writ  is  discretionary  with  the  court,  17967. 

Where  writ  is  of  right,  17966. 

Writ  of  review,  17966,  17967. 

Writ  of  scire  facias,  on,  17963. 

REVIEW,  BILL  OF. 

Affidavit  supporting  petition  for  leave  to  file,  17970. 

Defenses  to  bill,  17974,  17975. 

Demurrer,  17975. 

Errors  of  law,  for,  17968,  17972. 

Obtaining  leave  of  court  to  file,  17968-17971. 

Order  granting  leave  to  file,  17971. 

Petition  for  leave  to  file,  17968,  17969. 

Plea, 17974. 

The  bill,  17972,  17973. 

Upon  discovery  of  new  matter,  17969,  17973. 

REVIVAL  OF  JUDGMENT. 

Affidavit  for  publication,  17986. 
Affidavit  to  revive,  17979. 
Citation,  notice  or  summons,  17982-17985. 
Complaint  to  revive,  17976. 
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REVIVAL  OF  JUDGMENT  —  ConHnued. 
Conditional  order,  17980,  17981. 
Court  of  record,  in,  17983,  17984. 
Judgment  has  become  dormant  by  lapse  of  time,  where,  17978, 17981,  17983- 

17985.  17989- 
Justice's  court,  in,  17985. 
Motion  to  revive,  17977,  17978. 
Motion  to  vacate  order  reviving,  17990. 
Notice  by  publication,  17987. 
Order  reviving,  17988,  17989. 

Representative  of  deceased  defendant,  against,  17977,  17980,  17982,  17988. 
Service  of  conditional  order  by  publication,  17986,  17987. 
REVIVOR  AND  ABATEMENT. 
Affidavit,  18023. 

Affidavit  supporting  motion,  18019-18022. 
Affidavit  to  obtain  order  to  revive  on  failure  of  defendant  to  plead  or  demur 

to  bill,  17999. 
Answer,  18009. 
Answer  to  bill,  18004,  18005. 
Bill,  17991-17997. 

Bill  in  nature  of  bill  of  revivor,  18012. 
Bill  of  revivor  and  supplement,  18013. 
By  administrator  of  deceased  plaintiff,  to  have  suit  commenced  by  such 

plaintiif  revived  in  favor  of  the  administrator,  18010,  18011. 
By  administrator  of  such  complainant,  to  have  suit  commenced  by  such 

complainant  revived  in  favor  of  the  administrator,  17995. 
By  administrator  with  will  annexed  of  estate  of  deceased  person,  to  have 

action    commenced    by   executrix    of    said    person,    who    subsequently 

deceased,  revived  in  favor  of  such  administrator,  18017,  18020. 
By  defendant,  to  compel  devisee  of  deceased  plaintiff  to  continue  action, 

18021. 
By  defendant,  to  compel  representatives  or  successors  in  interest  of  deceased 

plaintiff  to  continue  action,  18018. 
By  plaintiff,  18015,  18016. 

By  plaintiff,  to  have  action  commenced  against  a  defendant,  who  subse- 
quently deceased,  revived  against  the  personal  representatives  of  such 

defendant,  18019. 
By  plaintiff,  to  have  suit  commenced  against  a  defendant,  who  subsequently 

deceased,  revived  against  administrator  of  such  defendant,  18007-18009. 
Complainant  or  complainants,  by,  17991-17994. 
Conditional  order,  18022. 
Demurrer  to  bill,  18002. 
Denying  motion,  18031. 
Denying  motion  for  revivor,  18025. 
Executor,  by,  17996,  17997. 
Final  order,  18025-18030. 
Granting  motion,  18026,  18032. 
In  equity,  17991  et  seq. 
In  general,  18004,  18026. 
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REVIVOR  AND  ABATEMENT— Cc7«/z««^^. 

Notice,  18024. 

Notice  of  appeal  from  final  order,  18031,  18032.  ' 

Notice  of  motion,  18015,  18016. 

Of  deceased  complainant,  to  have  suit  commenced  against  a  defendant,  who 
subsequently  deceased,  revived  against  heir  at  law  of  such  defendant, 
executor  having  become  a  party  to  suit  by  a  former  bill  of  revivor, 
17996. 

Of  deceased  cross-complainant,  to  have  suit  commenced  by  such  cross- 
complainant  revived  in  favor  of  the  executor,  17997. 

Of  defendant,  to  compel  devisee  of  deceased  plaintiff  to  continue  action, 
18029. 

Of  plaintiff,  18026-18028. 

Order  of  notice  to  defend,  18008. 

Order  reviving,  18011. 

Order  that  complainant  obtain  order  to  revive  or  that  bill  be  dismissed, 
18001. 

Order  to  plead  or  demur  to  bill,  17998. 

Order  to  revive  on  answer  consenting  to  revival,  18006. 

Order  to  revive  on  failure  of  defendant  to  plead  or  demur  to  bill,  18000. 

Original  bill,  and  to,  18005. 

Petition,  18007,  18010,  18014. 

Plea  to  bill,  18003. 

Proceedings  by  bill,  17991  et  seq. 

Proceedings  by  petition,  18007-18013. 

Service  of  conditional  order  by  publication,  18023,  18024. 

Summons  to  administrator  of  defendant  to  appear  and  defend  suit,  18033. 

To  have  action  commenced  against  a  corporation,  which  subsequently  dis- 
solved, revived  against  the  directors  and  trustees  of  such  corporation, 
18015. 

To  have  action  commenced  against  a  defendant,  who  subsequently  deceased, 
revived  against  the  personal  representatives  of  such  defendant,  18016. 

To  have  suit  commenced  against  a  defendant,  who  subsequently  deceased, 
revived  against  person  claiming  under  such  defendant,  17991-17994. 

To  have  suit,  which  had  abated  by  reason  of  complainant's  marriage, 
revived  in  favor  of  herself  and  husband,  17994. 

Under  statute,  18014  et  seq. 

Where  the  parties  consent,  18030. 

REWARD,  ACTION  TO  RECOVER. 

For  apprehension  of  persons  charged  with  burglarizing  defendant's  house 

and  wounding  him,  18034. 
For  apprehension  of  person  charged  with  larceny  of  money  from  defend- 
!  ants,  18035. 

'         For  apprehension  of  person  charged  with  shooting  and  wounding  defendant, 
18036. 
For  apprehension    of  person  escaping  from  lawful  custody  of  defendant, 
18037. 

RIGHT  OF  PROPERTY,  TRIAL  OY  —  Cross-Reference. 
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RIGHT,  WRIT  OF. 

Defendant's  own  seisin,  on,  18038. 

Plea,  18043. 

Seisin  of  demandant's  father,  on,  18040. 

Seisin  of  demandant's  father  and  mother  in  right  of  mother,  on,  18041. 

Seisin  of  demandant's  grandfather,  on,  18039. 

Where  demandants  are  co-heirs  entitled  in  different  proportions,  18042. 

Writ  and  declaration,  18038-18042. 

RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY. 
At  common  law,  18044-18066. 

Break  into  dwelling-house  and  remove  property,  to,  iSogi. 
Civil  action  for  damages,  18080-18083. 
Criminal  complaint,  18079-18089. 
Criminal  proceedings,  18044  ^'  ^^1' 
Inciting  persons  to  make  a  riot,  18066. 
Indictment  or  information,  18044  et  seq. 
In  general,  18044,  18067,  18090. 
Municipality,  against,  18080,  18081. 
Prevent  person  from  pursuing  his  labor,  to,  18092. 
Proclamation  to  rioters  to  disperse,  18087-18089. 
Refusing  to  aid  constable  in  quelling  riot,  18065. 
Request  for  military  aid  to  suppress  riot,  18084-180S6. 
Rioters,  against,  18082. 
Riot  and  assault,  18057-18062. 
Riot  and  conspiracy,  18062. 
Riot  and  destruction  of  building,  18076,  18077. 
Riot  and  false  imprisonment,  18063. 
Riot  and  lynching,  18078. 

Riot  and  rescue  of  prisoner  from  officer,  18064. 
Riot  and  rout.  18044  ^^  ^^9- 
Riot  in  attempting  to  demolish  house,  18050. 
Riot  in  breaking  into  house  of  ambassador,  18051. 
Riot  "in  front  of  dwelling-house  and  assaulting  lodger,  1S052. 
Riot  in  hauling  away  wagon,  18053. 
Riot  in  opposing  proclamation,  18054. 
Riot  in  pulling  down  fences,  18055. 
Riot  in  pulling  down  outhouse,  etc.,  18056. 
Riotous  conduct  of  strikers,  18074. 
Riotously  assembling  and  hanging  effigy,  18045. 
Riotously  entering  dwelling-house  and  destroying  property,  18075. 
Riotously  entering  dwelling-house  on  the  plea  of  holding  execution,  18046. 
Riotously  entering  plaintiff's  shop,  18047. 
Riotously  interfering  with  election,  18048. 
Riotously  resisting  execution  of  statute,  18049. 
Sheriff,  against,  18083. 
Under  statute,  18067-18078. 
Unlawful  assembly,  18090-18092. 

RIPARIAN  EIGHTS  —  Cross.J?efermce. 
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ROBBERY. 

Attempt  to  commit  robbery,  18124. 

Bank  or  treasury  notes,  of,  18109-18111. 

Being  armed  with  a  dangerous  weapon,  18112-T8117. 

Criminal  complaint,  18093,  18094. 

In  a  dwelling-house,  18119. 

Indictment  or  information,  18095-18111. 

In  general,  18093,  18095,  18104. 

Express  car  of  train,  of,  18120. 

Mail  from  United  States  mail  carrier,  of,  18121,  18122. 

Money,  of,  18104. 

On  or  near  a  highway,  18123. 

Threatening  to  do  some  illegal  act,  by,  1S118. 

ROUT —  Cross-Reference. 

St<^^h:i\i—Cross-Reference. 

SALES. 

Action  by  vendee,  18148  et  seq. 

Action  by  vendor,  18125  tt  seq. 

Affidavit  of  defense,  18133. 

Answer,  18146. 

Answer  or  plea,  18134-18135. 

Answer  that  vendee  became  insolvent,  18154. 

Assignee  of  vendor,  by,  18131,  18132. 

At  common  law,  18157,  18158. 

Balance  of  purchase  price,  where  vendor  elects  to  resell  property  at  auction 

on  account  of  vendee  and  hold  him   responsible   for  balance  of  purchase 

price,  for,  18147. 
Breach  of  executory  contract  of  sale,  against,  18138-18147. 
Breach  of  warranty,  18134. 

Breach  of  warranty  in  sale  of  goods,  for,  18157-18165. 
Cash,  for,  18125-18129. 

Codes  and  practice  acts,  under,  18159-18165. 

Complaint,  declaration  or  petition,  18125-18132,  18138-18144,  18148-18154. 
Damages  for  nondelivery  of  goods  purchased,  for  18148-18156. 
Damages  for  refusal  of  vendee  to  complete  contract,  for,  18138-18146. 
Fraudulent  representation,  18135. 
In  general,  18136,  18138,  18148. 
On  credit,  18130. 

Price  of  goods  sold,  for,  18125  et  seq. 

Recover  goods  for  compliance  with  conditions  of  sale,  to,  18136,  18137. 
Shares  of  stock  which  vendee  had  previously  sold  vendor  on  understanding 

that  such  shares  would  be  bought  back  if  vendor  so  desired,  18145. 
SherifT  who  holds  goods  under  a  warrant  of  attachment  against  property  of 

vendee,  against,  18137. 
Vendor,  by,  18125-18130. 
Where  certain  goods  were  delivered,  but  were  not  accepted  by  vendee  on 

ground  of  inferiority  in  quality  to  goods  purchased,  18155,  18156. 
Where  no  part  of  goods  has  been  delivered,  18148-18153. 
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SALVAGE  —  Cross- Reference. 
SATISFACTION  —  Cross-Reference. 

SATISFACTION  AND  DISCHARGE  OF  ATTACHMENT— Crtf«-iP//>r*»f^. 
SATISFACTION   AND  DISCHARGE  OF  JUDGMENTS. 
Affidavit  supporting  motion,  18172,  18173. 
Bill  or  complaint,  by,  18169,  18170. 
Motion,  18166,  18171-18175. 
Notice  of  motion,  18167,  18171. 
Order  granting  motion,  18168,  18174,  18176. 
Proceedings  to  compel  entry  of  satisfaction,  18166-18168. 
Proceedings  to  set  off  one  judgment  against  another,  18175-18177. 
Proceedings  to  set  aside  satisfaction,  18169-18174. 
SCANDALOUS  U.KIT'E.K  —  Cross-Reference. 
SCHOOLS  AND  SCHOOL  DISTRICTS. 

By  contractor,  to  recover  for  materials  and  labor  furnished  in  the  building 

of  a  school-house,  18178. 
By  janitress  of  school  building,  for  damages  for  unlawful  discharge,  18179. 
By  pupil,  to  recover  damages  for  exclusion  from  school,  18180. 
By  teacher,  18181-18189. 
Civil  proceedings,  18178-18189. 
Criminal  prosecution,  18190,  18191. 
Inhabitants  of  school  district,  to  have  boundaries  of  school  district  changed, 

by,  18189. 
Recover  for  services  rendered,  to,  i3i8r. 
School  district  or  officers,  against,  18178-18188. 

School  district  treasurer  for  embezzling  school  money,  against,  rSigo. 
Teacher,  for  permitting  text-books  other  than  those  prescribed  by  law  to  be 

used  in  school,  against,  1S191. 
To  compel  comptroller  of  city  to  countersign  draft  for  salary,  18184-18187. 
To  compel  county  superintendent  to  examine  her,  18182,  18183. 
To  recover  for  services  rendered,  18181. 
To  recover  on  obligation   given   for  money  borrowed  for  the  purpose  of 

building  school-house,  18188. 
Writ  of  mandamus,  for,  18182-18188. 
SCIRE  FACIAS. 

Action  by  administrator  de  bonis  nan,  in,  18201. 

Ad  audiendum  errores,  1 8207. 

Against  committee,  where  action  was  commenced  by  idiot  or  lunatic,  18230. 

Against  idiot  or  lunatic,  where  action  was  commenced  by  committee,  18231. 

Against  personal  representative  of  deceased  defendant,  18226,  18227,  18232, 

18234. 
Amicable  scire  facias,  18235. 
Civil  proceedings,  in,  18208,  18209. 
County  officer,  for  failure  to  attend  court  and  hear  charge  to  the  grand  jury, 

against,  18198. 
Criminal  proceedings,  in,  18210-18213.  >" 

Deceased  person  whose  curator  commenced  action,  of,  18229. 

Deceased  plaintiff,  of,  18228. 
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SCIRE  Y h.Q.\k.^  —  Continued. 

Defaulting  garnishee  or  trustee,  against,  18192-18194. 

Defaulting  juror,  against,  18196,  18197. 

Defaulting  witness,  against,  1 8204-18206. 

Execution  de  bonis  prof  riis,  for,  18200,  18201. 

Executor  or  administrator,  by,  18265,  18266. 

For  appeal,  18216. 

Forfeited  bond  or  recognizance,  on,  18208-18220. 

For  stay  of  execution,  18217.  ' 

Heirs  and  terre  tenants  of  original  defendant,  against,  18268. 

In  chancery  court,  18234. 

In  detinue,  18269. 

Indorser  on  writ,  for  costs,  against,  18195. 

In  ejectment,  18270. 

In  favor  of  personal  representative,  18228-18231. 

In  favor  of  personal  representative  of  deceased  plaintiff,  18225. 

Judgment  on  scire  facias,  18220. 

Judgment  reviving,  18266-18270. 

Judgment  to  be  levied  quando  accideritnt,  on,  18202. 

Order,  18224-18227. 

Order  for  judgment  on  scire  facias,  18215. 

Original  defendant,  against,  18267. 

Owner  of  carriage,  for  damages  recovered  against  the  driver  thereof,  against, 

18199. 
Party  defendant,  18246-18262. 
Party  plaintiff,  18238-18246. 
Personal  representative,  against,  18200-18202. 
Plea,  18264-18270. 
Plea,  oi  nul  del  record,  18214. 
Praecipe  for  writ,  18236,  18237. 
Quare  restitutionem  non,  18221. 
Suggestion  for  writ,  18224.  ^ 

Supervisor,  for  failure  to  attend  meeting  of  board  of  supervisors,  against, 

18203. 
That  execution  issued,  but  no  return  was   made,  and  scire   facias  was  not 

sued  out  within  ten  years,  18264. 
That  no  execution  issued  and  scire  facias  was  not  sued  out  within  ten  years, 

18263,  18265. 
That  scire  facias  was  issued  against  him  after  the  expiration  of  five  years, 

18266. 

To  make  party  to  judgment  or  execution,  18222,  18223. 

To  revive  judgment,  18235-18270. 

To  revive  pending  action,  18224-18234. 

Writ,  18208-18213,  18218,  18219. 

Where  further  breaches  occur  after  judgment  for  penalty,  18218-18220. 

Where  judgment  has  become  dormant  by  lapse  of  time,  18256-18262. 

SCOLD —  Cross- Reference, 

In  general,  18192,  18200,  18208,  18232,  18263.  18266. 

Where  a  party  to  judgment  has  deceased,  18238. 

Writ,  18228-18234,  18238. 
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SEARCHES  AND  SEIZURES. 

And  for  arrest  of  person  complained  against,  18314-18328. 

Application,  18330-18342. 

Application   for   search    warrant,    18271-18273,   18285,   18288-18306,    1838a, 

183S4,  18386,  18388,  18390. 
Bail  is  given,  where,  18358. 
Bail  is  not  given,  where,  18359. 

Bottles  or  boxes  registered  pursuant  to  statute,  18284. 
Claim  to  liquors  seized,  18365,  18366. 
Commission  to  examine,  18368. 
Complaint  summoned,  and,  18351. 
Counterfeit  coin,  18285. 
Dead  body,  18287. 

Destruction  of  liquors,  for,  18372-18374. 

Direction  to  apprehend  owner  or  keeper  of  liquors,  with,  18345-18348. 
Embezzled  or  stolen  property,  18  288-18328. 
For  search  in  night-time,  18313. 
For  search  warrant,  18330-18341. 

In  general,  18271,  18307,  18330,  18343,  i8345.  18352, 18370, 
In  presence  of  witness,  18372. 
Intoxicating  liquors,  18329  ^/j<ry. 
Inveigled  female,  18382,  18383. 
Judgment  of  forfeiture  of  liquors,  18370,  18371, 
Libel,  18360,  18361. 

Liquors  were  seized,  that,  18350-18357. 
Lottery  tickets,  18384,  183S5. 
Naphtha  sold  under  false  name,  18386,  18387. 

Notice  to  show  cause  why  liquor  should  not  be  forfeited,  X8363,  18364. 
Nuisance  or  thing  injurious  to  public  health,  18388,  18389. 
Officer's  return,  18377-18380. 

Order  for  service  of  notice  on  owner  of  liquors  to  appear,  18362. 
Order  to  officer,  18372-18376. 
Owner  of  liquors  to  be  searched  for  has  been  before  convicted  of  selling 

liquors,  where,  18340,  18341. 
Owner  of  place  in  which  liquors  are  found,  18348. 
Owner  or  keeper  of  liquors  arrested,  and,  18352-18357. 
Plea  of  claimant  to  liquors  seized,  18367. 
Proceedings  to  examine  liquors,  18368,  18369. 
Prosecuting  attorney  after  inquiry  had,  by,  18339. 
Recognizance  on  appeal  by  convicted  liquor  seller  whose  liquors  had  been 

seized,  18381. 
Report  of  commission,  on,  18371. 
Report  of  commission  as  to  examination,  18369. 
Return  of  liquors  to  owner  or  keeper,  for,  18375. 
Return  to  search  warrant,  18282,  18283. 
Sale  of  liquors,  for,  18376. 
Search  warrant,  18274-18281,  18286,  18307.  18343,  18383,  18385,  18387,  18389, 

18391. 
Sheriff's  return  to  search  warrant.  18350-18359. 
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SEARCHES  AND  SEIZURES— Cb«/m«^</. 

Statement  of  inquiry  into  alleged  violations  of  liquor  law,  18329. 

That  he  destroyed  the  liquors,  18377-18379. 

That  he  restored  the  liquor  seized  to  the  owner  or  keeper,  18380. 

That  no  liquors  were  found,  but  person  named  in  warrant  was  arrested, 
18358,  18359. 

United  States  revenue  laws,  under,  18390,  18391. 

Warrant  to  hold  liquors  which  have  been  seized  without  warrant,  for,  18342. 

Where  no  witness  was  present,  18378,  18379. 

Where  there  is  no  provision  for  witness,  18373,  18374. 

Where  witness  was  present,  18377. 

With  direction  to  summon  complainant,  18349. 
SEARCH  WARRANTS— Cr^jj-^^Z-fr^w-r^. 
SECURITY  FOR  QO%1'S>—  Cross-Reference. 

SEDUCTION. 

Against  person  to  whose  care  or  protection  female  had  been  confided,  18406, 
18407. 

Civil  action,  18408-18416. 

Complaint,  declaration  or  petition,  18408-1S415 

Criminal  complaint,  18392. 

Criminal  prosecution,  18392-1S407. 

Indictment  or  information,  18393-18405. 

In  general,  18392. 

Female  seduced,  by,  18408,  18409. 

Parent  or  guardian  of  female  seduced,  by,  18410-18415. 

Plea,  18416. 
SENTENCE  AND  JUDGMENT  IN  CRIMINAL  Ch.SY.S—Cross.Reference. 
SEPARATE  TRIAL. 

Affidavit,  18418.  , 

Motion,  for,  18417. 

Order  granting,  18419,  18420. 
SY.^\i\.T\i^^—Cross.Reference. 
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